

Acc. jVo. 


Call No. 


date slip 

“This book was issued from the Library on the date 
last stamped. A fine of 10 Raise will be charged for 




# 


















< 




• 



. 


/ 





' 




% 

‘1 

* 


^ 





























Acc. No. 


Call No. 


DATE SLIP 

“This book was issued from the Library on the date 
last stamped. A fine of 10 Raise will be charged for 
each day the book is kept over - due”. 























OBHRAI’S 




Acc. No> 


Call NOy 


date slip 


■•This book win be'' charged for 

last stamped. A tme ot 

• _ _ 1. nviAf • OU© • _ 




















OBHRAIS 

LIMITATION ® PRESCRIPTION 

BEING 

An Exhaustive, Critical, Analytical, and Explanatory Commentary 

on 

The Indian Limitation Act, IX of 1908 
(with Amendments up to date) 


BY 

RAI BAHADUR DIWAN CHAND OBHRAI. 

Advocate, High Court, Laliore 

Judicial Commissioner’s Court, N.-W.F. P., Peshawar 

AUTHOR OF 

“ The Punjab References,” and '* The Punjab Ready Refercncer” Series, 

” The Privy Council References” also 
” The Law Relating to Mercantile and Legal Arbitration”, 

“ The Principles of the Law Relating to Negotiable Instruments”, 

” The Law Regulating Court-Fees and Jurisdiction ” 

**>.Th¥ lectures on the Law of Arbitration in British India, 



STOCKISTS: 

EASTERN LAW HOUSE, 15. COLLEGE SQUARE. CALCUTTA 

AND 

UNIVERSITY BOOK AGENCY, KATCHERI ROAD, LAHORE, 



PRINTED AT 

THE MADRAS LAW JOURNAL PRESS 
MYLAPORE, MADRAS 

1936 



3Lf'7-o5 




t 


DEDICATION 


IN LOVING MEMORY 

OF 

MY DEAR FATHER 

The Late LALA FATEHCHAND. 

Pleader, Jhelum 

who had the father s pride in the professional 
and literary career of hfs only son 

—THE AUTHOR 

s 

0 ' 

\ 




Acc. No 


Call No, 


DATE SLIP 


"This book was issued from the Library on the date 
last stamped. A fine of 10 Raise will be charged for 
each day the book is kept over - due'*. 















FOREWORD 


I have been asked by the author of this book to 
write a foreword. I have had the opportunity of seeing- 
the hist pait of what will undoubtedly prove to be an 
exhaustive and lucid exposition of the whole law of 
limitation as applied in India. The method adopted of 
noting" the case-law according* to the decisions of each 
High Court is one that is particularly convenient to 
members of the profession. I have no doubt that this 
work will enhance the reputation, already established, 

of the author as an industrious and learned member of 
his profession. 

J. ALMOND, 

Offg, Judicial CovimissioniVy 

NAV.F.P, 


AN APPRECIATION 

FvofHy the High Court of Judicature^ at Nagpur. 

“ The arrangement of the paragraphs is handy, the 
exposition lucid, and the type a pleasure to the eye. It 
looks like developing into a particularly full commentary. 
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PREFACE 


A WORD of explanation may seem necessary to introduce 
a new woi k on this highly technical branch of the Law 
of Limitation and Prescription, which has claimed alike 
the scholarly attention of writers like U. N. Mitra, of 
the Tagore Law Lectures, 1882, recently revised by the 
Madias Law Journal Press, and of able professors like 
Dr. Radha Benod Pal and of industrious commentators 
like, Messrs. Rivaz, Starling*, and Rustomji, etc., whose 
works, now perhaps too old to be of any great practical 
help, had long held the field as works of reference on the 
subject: not to omit other recent useful handy editions 
of Indian Limitation Act, IX of 1908, like those of 
Mitra and Desai, etc., containing brief notes and com¬ 
ments on the provisions of the statute, obviously meant 
for use of the students of law, and junior members of the 
profession, for their ordinary routine work in Courts. 

The success of Author’s work on Court-Fees, and 
Jurisdiction, and the great appreciation of the method 
of the treatment of the subject shown by the Bench 
and the Bar, has encouraged him to bring out an 
exhaustive up-to-date, Critical, Analytical and Explana¬ 
tory Commentary, on the provisions of the Indian 
Limitation Act, IX of 1908, on much the same lines as 
before, with certain distinctive features, aiming at making 
the work of utmost practical use to the Profession. 

The object aimed at has been to deal comprehensively 
with both the theory and practice of the lazv, bnt constant¬ 
ly keeping in view the practical needs of the professioiiy 
which the author believes he is in a position to know from 
his active leading practice at the bar for the past nearly 
40 years. , Ap attempt is being made, with what success 
is left to the. reader to judge for himself, to combine the 
good features of all the existing works on the 
subject, while trying to avoid, as far as possible, the 
defects inherent to the treatment of case-law of nearly 
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16,000 reported decisions, official and non-official, which 
have gathered round the few vSections, and a limited 
number of articles of the present codified law, by exercis¬ 
ing a careful discrijuinotiou lu the citation of authorities. 

Needless to say, all reported decisions, old and new,, 
have been subjected to a careful research with a view 
to omit no case of any importance bearing on the prin¬ 
ciples and propositions of law deducible from a review 
of authorities, and these are grouped, minutely classified 
under proper headings and sub-headings in numbered 
paragraphs, all indicated in the synopsisy under each 
Section or article for facility of reference. Any undue 
encumbrance of the clear and full statement of law in the 
text, is avoided by noticing a large number of supportive 
cases, in the shape of illiisirations in smaller type. 
The conflict of opinion between the various High 
Courts, or the different Benches of the same Hieh 
Court, has been noticed in detail where necessary to 
enable the reader to determine the balance of authority 
in any particular Province, and the author has rendered 
what help was deemed necessary by stating his ‘‘conclu¬ 
sions as deduced from an examination of the ratio 
decidendi of the important judicial pronouncements. 
One main Effort has been to avoid “ the greatest danger 
that confronts the present generation of Lawyers, the 
Bench and the Bar alike' viz.y “ the abuse of judicial 
precedents encouraged on the one hand, by a 
haphazard, and ill-arranged collection of authorities, 
heaped together in certain so-called commentaries, with¬ 
out any note of discrimination or distinction; and by a 
statement, on the other hand, of but short and not fully 
expressed propositions of law, quite apart from the 
particular facts and circumstances, which led the Courts 
to give those decisions, which one invariably finds in cheap 
liditions of the Act, catered for the junior members of 
the profession, and the students of law, who most 
stand in need of expert guidance. 

Peshawa}\ 

1st May, 1936. 


Diwan Chand Obhrai. 
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SUPPLEiNIEXTARY XOTIAS. 

PART I. 

These supplementary notes of recent cases, reported while 
this work was in press, bring the comments in Vols. I to III 
of the present work up to date of its publication— viz,, begin¬ 
ning of January, 1937. The notes are numbered serially, and 
the foot-notes indicate their place in a paragraph. 

CONSTRUCTION OF STATUTE. 

1. Add to § 16: A consolidating statute, at p. 11:— 

The Limitation Act is meant to be exhaustive.-'"' 

2. Add fo § 19: Strict construction: §22, at. p. 17:— 

The Statute of Limitation, the object of which is to prevent 
stale demands, must be construed strictly.* 

3. Add to §27: Liberal construction, at p. 22:— 

It is not right to read into the Limitation Act words which 
are not there when the words which are there have themselves 
-a clear and unmistakeable meaning.-^ ** 

SECTION 3. 

4. Add to §75: Imperative duty of Court, at p. 79: 

The Nagpur Court likewise holds that the Court should do 
its duty under S. 3, Limitation Act, and dismiss suit if time barred, 
even though limitation has not been set up as a defence. The 
principle is applicable even to appellate Court.^'* 

5. Add to §77: Second Appeal, at p. 80:— 

A plea of limitation can be raised for the first time before the 
High Court.^^**^ 

6. Add to § 83: Plea allowed in appeal, at p. 84:— 


9-a. Ramgopal v. Mt. Gaugadevl, 1936 All. 383 (384)'—1936 A.L.J. 

-503. 

4S-a. Kaikhosroo v. Gangadas, 1936 Bom. 322. 

23-b. Meghavarnam v. Md. Mohideen, 1936 Mad. 782 (783) =1936 M. 
AV.N. 658=44 M.L.W. 135. 

4-a. Jiwaftdos v. Bahulal, 1936 Nag. 285 (288). 

11-a. Bejoy^ Kumar Addya v. Nagendra Nath, (1936) 164 I.C. 226= 
1936 Cal. 497=40 C.W.N. 942=63 C.L.J. 455 (F.B.). 
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Tlie Court shoukl do its duty under S. 3 of the Limitation Act, 
and dismiss suit if time-barred, even though limitation has not been 
set up as a defence. The principle is applicable even to an 

appellate Court.'*^ *^ 

7. No doubt the plea of limitation can be urged at any stage, 
having regard to S. 3, but the defence contention would be diffi¬ 
cult to give effect to, and the Court would be justified in rejecting 
it, where there is no material put on the record to sustain the 

defence.'*’®'®' 

8. Add to § 88: Definition of suit, at p. 94:— 

The Madras High Court has held that the proceedings under 
S. 7, Presidency Towns Insolvency Act are equivalent to a suit 
for the purpose of S. 3, Limitation Act.^^'®' 

9. Add to §99: Amendment of plaint, at p. 112:— 

However, leave to amend the plaint ought to be refused where 
the effect of the amendment would be to take away from the de¬ 
fendant a legal right which has accrued to him by lapse of time.®®*® 

10. Add to § 105: Formalities of presentation, at p. 118:— 

§ 105-A. Deficient Court-fee.—Where on the last day of 
limitation a memorandum of appeal was filed with a Court-fee of 
eight annas, though it was clear from the nature of the appeal and 
from what was stated in the Memorandum itself that the proper 
Court-fee payable was Rs. 15 and the defilcit Court-fee was paid 
by the appellant of his own accord some daj'^s later: it was held that 
the appeal must be deemed to have been presented only on the date 

when the full Court-fee was paid, and it was, therefore, barred by 
limitation.^®'® 

11. Add to §109: Application made, at pp. 123-124:— 

Section 3, Limitation Act, applies to an application under 
O. 22, R. 9, Civil Procedure Code: and the provisions of S. 3, being 
peremptor>% they impose a duty upon the Court to dismiss an 
application or suit, as the case may be, which is out of time, unless 

Onus probandi. condoned under any other 

provision of law for the time being in 
force.29 ® The burden lies upon the person claiming relief under 

44-a. Jiwandas v. Bahidal, 1936 Nag. 285 (288). 

382 (385) Bhattacharjee v. Satish Kumar Nandi, 1936 Cal. 



‘ Mariumthu Moopanar, (1936) 165 I.C. 57= 
29-a. Tej'umal Bliauiaudas v. Murad, 1936 Sind 169 (170). . 
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S. 5, of adducing distinct proof of sufficient cause upon which he 
relies.*®'^ 


SECTION 4. 

12. Add to §138: Ss. 4 and 19—Acknowledgments, at 
p. 154:— 

The Lahore High Court also takes the same view. The 
**period prescribed” is the period prescribed in the Schedule, extend¬ 
ed by the provisions of S. 4, Limitation Act, by the Vacations. An 
acknowledgment of liability made during Vacations is, therefore, 
before the expiration of the period prescribed for a suit by law, 
i.e., by the whole body of the Limitation Act, and is a valid acknow¬ 
ledgment within S. 19.^^'^ 


SECTION 5. 

13. Add to §173: Discretion of Court, at p. 181:— 

The time for filing an appeal can only be extended on an 
application made under S. 5 of the Limitation Act.'^° 

14. If the grounds of appeal taken, or any one of them are 
intimately connected with the ground for amendment of decree, 
or if the appeal is directed against the decree so far as it has been 
amended, the extension of time under S. 5 of the Limitation Act, 
will be granted almost as a matter of course. If they are not so, 
the Court in considering the application for extension of time will 
have to exercise its discretion and time can be extended in a fit 
case.^^'® 

15. Add to § 179, at p. 186:—• 

The Allahabad view {see § 176, at p. 183, ante) has been 
relied upon by the Lahore High Court, in support of the rule that 
the High Court will not entertain second appeal on a plea that the 
lower appellate Court was wrong in not applying the provisions of 
S. 5, Limitation Act; but, the High Court would interfere if the 
Court rejected such a plea arbitrarily without exercising a judicial 
discretion.®'* 

16. Add to § 181, at p. 188: 

29-b. Ibid., 1936 Sind 169 (170) [Relied on 1935 P.C. 85; 30 Bom. 
229; 1917 P.C. 179; and 1914 Sind 83] ; also see 5". M. Ally v, Ma/ung San 
Nyein, 1936 Rang. 183 (184) ; Followed 1917 P.C. 156 and Referred 2 U.B. 
R. 451; and Tejumal Bhawandas v. Mwrad, 1936 Sind 169; Relied on 1935 
P.C. 853; 30 Bom. 229; 1917 P.C. 179; and 1914 Sind 83. 

44-a. Kishar, Singh v. Sardar Alt. (1936) 164 I.C. 650. 

20- a. Kedarnath Moyna v. Gollam Hossain, (1936) 165 I.C. 53=40 
C.W.N. 83. 

21- a. Ibid., (1936) 165 I.C. 53=40 C.W.N. 83. 

6-a. Lqdhumal Bishendas v. Nadar, 1936 Lah. 742 ( 743) ; Reid, on 
25 All. 71; 26 All. 327; also see 9 A.L.J. 292. 
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The Sind Judicial Commissioner’s Court, has held that the 
discretion exercised by the trial Court indubitably vested in it by 
law may only be interfered with where such discretion is not exer¬ 
cised judicially or is exercised in an arbitraiy manner.^^a And, 
the Peshawar Judicial Commissioner’s Court has taken the view 
that where the Judge has purported to exercise a discretion vested 
in him by S. 5, Limitation Act, the High Court will not intei^fere 

in his order. 

17. Add to §187, at p. 194:— 

Where in an appeal by plaintiff, the name of one defendant was 

not shown by reason of its being omitted 
Formal application decree, and on the decree being amend- 
or ex ension. appellant added the name of the 

defendant, it was held that the Court should not have dismissed the 
appeal as time-barred merely on the ground that the appellant had 
not made a formal application for extension of time under S. 5, 
Limitation Act."^ *^ 


18. Add to § 192: Ex parte order of admission, at p. 198:— 

Their Lordships’ decision has been relied upon for the vdew 
that an 'cx parte order excusing delay under S. 5, Limitation Act, 
is liable to revision and reconsideration by the Appellate Court at 
hearing of the appeal.'^ a The Oudh Chief Court has likewise held 
that the Court hearing the appeal, though inferior to the one ad¬ 
mitting the appeal, had jurisdiction to decide the question of 
limitation.^^'^ 


19. Add to §195: Amendment of decree, at p. 203:— 

A recent ruling of the Calcutta High Court observes that 

appeal taken, or any one of them are intimately connected 
with the ground for amendment of decree, or if the appeal is directed 
against the decree so far as it has been amended, the extension of time under 
of the Limitation Act, will be granted almost as a matter of course."28-a 

20. Add to § 197: Appeal filed in wrong Court, at p. 209:_ 

Illustration (11).—Where the decree, as framed by the lower Court 
was not clearly worded, and its exact meaning and sig nificance was by no 

iro Bhazvandas v. Murad, (1936) 165 I.C. 91=i^r^i^d 


162 ix: 411,'"“")'.'' 

668)=1936 ''' 1936 All. 666 (667. 

Reid, on 41 aL 1i24i 7 P‘c I'gLTl'" Mad. 82; 

746=1915 Mad. 534]. ^ ^ and 25 I.C. 

'• 1935 Oudh 9=1935 O.L.R. 559=158 

C.^^■N: (1936) 165 I.C. 53=40 
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means beyond doubt, and the appellant was misled in filing his appeal in 
the District Court instead of in the High Court, it was held that S. 5 was 
applicable, and the period during which the appeal remained pending in the 
District Court should be excluded. 25 -a 

21. Add to §200: Bona Me pursuing a wrong remedy, al 
p. 213:— 

Analogy of S. 14.—Although S. 14 does not in terms apply to 
appeals, as it deals with suits only, yet S. 14 is relevant In consider- 
ing applications under S. 5, and may be availed of in excluding the 
period taken by the appellant in applying to the lower Court for 
review of judgment.®*' 

Where difficult questions of jurisdiction arise, and a party 
hona fide files a revision application instead of an appeal in another 
Court, and subsequently files the appeal in the proper Court, beyond 
limitation, time can be extended under S. 5 of the Limitation Act.^' ** 

22. Where a remedy is provided by law, resort to the inherent 
jurisdiction of Court under S. 151, Civil Procedure Code, is not 
permissible. The delay due to such wrong prosecution of an appli¬ 
cation, when the appellant had another remedy open to liim could 
not, therefore, be condoned under S. 5 of the Limitation Act."”'^ 

23. Add to §201: Illustratioiis, at p. 216:— 

Illmtrationi (14) Where difficult questions of jurisdiction arise, and 
a party hona fide files a revision application instead of an appeal in another 
Court, and subsequently files beyond time the appeal in the proper Court, 
time can be extended under S. 5, Limitation Act.'^Sft 

24. Add to §203: Ignorance of fact, at p. 218:— 

The Peshawar Judicial Commissioner’s Court has held, that 
where an appeal is filed against a dead man by a bona fide mistake, 
and if the time for appealing has passed before the representatives 
are brought on file, the time for filing appeal can be extended under 
S. 5, Limitation Act.®^ *' 

25. Add to § 207 : Ignorance or mistake of law, at p. 222 :— 

Jllustration (4). Where the decree as framed by the lower Court was 
not clearly worded, and its exact meaning and significance was by no means 
beyond doubt, and the appellant was misled in filing his appeal in the Dis¬ 
trict Court instead of in the High Court, the appellant was given the benefit 
of S. 5 of the Limitation Act.^® » 


25-a. Hiralal v. Khizar Hayat Khan, 1936 Lah. 168. 

3»-a. Pevihai v. Mutumal Kalachand, 1936 Sind 43=162 I.C. 257. 

5-a. Zahwr Hussain v. Chxvra Sin£fh, 1936 All. 366=161 I.C. 52. 
5'b. Ladkaram v. Bargat Alt, 1936 Lah. 672=165 I.C. 661=38 P.L.R. 

868 . 

22-a. Zahwr Hussain v. Chura Singh, 1936 All. 366=161 I.C. 52. 
34-a. Mubarik Shah v. Acharjram, 1936 Pesh. 192 (193) =165 I.C. 

201 . 

16>a. Hiralal Khizar v. Hayat Khan, 1936 Lah. 168—161 I.C. 251. 
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26. Add §209-A: Mistake of law— {contd.), at p. 222:— 

According to Nagpur Court, a mistake of law is not a good 

ground for condonation under S. 5 of the 
Nagpur. Limitation Act. The rule, where ignor¬ 

ance of law is an excuse, is subject to the qualification that there 
must be no negligence, no inaction, and no want of good faith. For 
instancp, where a party wrongly believing that a second appeal lay, 
applied for revision 40 clays beyond the prescribed period, and he 
had not acted promptly, it was held that he either lacked good faith, 
or must be acting negligently, and hence he was not entitled to 
condonation of delay under S. 5, Limitation Act,^®’®' 

27. Add to §211: Good faith and special circumstances, at 
pp. 223-224:— 

It is a matter for the Court to consider in each case whether 
sufficient cause has beQn made out for the failure to present the 
appeal within the time prescribed by law. The onus lies on the 
appellant to satisfy the Court that he had sufficient cause for not 
preferring the appeal within time.®° ® 

The Copying Department is a department under under control 
^ . . of the Deputy Commissioner, and is a 

Department. branch of the Deputy Commissioner's 

Office. It follows that no person can be 
damnified on account of the laches, ignorance or negligence of any 

official attached to a department connected with the administration 
of justice.®®'^ 


I iiustraitQus. 

(8) 'W'here an appeal was not filed in time because of an erroneous 
pi^tice prevailing in the Copying Department, it was held that! there was 
sufficient reason within S. 5, Limitation Act, for not filing the appeal in 
r' where an application for a copy was made personally 

Department, and was accepfed by it without any objection, 

deposit of the copying fee, and the applicant 
presumed from the endorsement that a certain numbe'r of days were requisite 

entitled to deduct that time from 
^ hmitafion prescribed.However, where an appeal was filed 

without copy of decree appealed from, and this was not even applied for 


^ Caijya Prasad v. Bansapati, 1936 Nag. 246* Reid nn 1 Q 17 P r 
156; 8 Bom. 260; 1921 Lah. 26 and 1916 Nag. 39. 

155=lS' I C 1936 Rang. 183 (I84)=14 Rang. 

1917 P x'? of sjekness not a reasonable excuse); Followed 

^ Teiumal Bhawandas v. Murad, 1936 Sind 169 

7 sa. v.Rarnchand, 1936 Lah. 200=159 I C 176=.47 'p I R 

784, ^so see Ghulam Rasul v. AH Baksha, (1936) 161 i C. ^ (Lah ) 

784. 1936 Lah. 200=159 I.C. 176=37 P L.R. 

516=^L**P.LfR.' Prakash, 1936 Lah. 693 (694)=165 I.C. 







Supplementary Notes. 


Vll 

till after the filing of the appeal, there was no sufficient cause for delay, and 
the appellant not having exercised due diligence, could not be excused.c 
"Where a party was not brought on record within time allowed, inspitc of 
Court’s order to that effect, there was no sufficient cause within the moaning 
of S. 5.59“ 

28. Add to § 212: Bona fide mistake of Counsel, at p. 225 :— 

Where an application for extension of time to make up the 
deficient Court-fee was not made by the pleader till after about seven 
months since the discover}^ of deficiency, it was held that the error 
of Counsel, on a question of Court-fee which was not difficult, not 
being bona fide, the case w'as not fit for granting extension.^ 

29. Add to § 230, at p. 247 

Illustration ( 26 ). Where under the rules of the High Court, an appeal 
would not be deemed to have been properly presented witliout a copy of the 
judgment of the trial Court, the time spent in obtaining such copy, though 
not excluded under S. 12 of the Act, should be excluded, from the period 
of limitation, under S. 5, Limitation Act.'^a 

SECTION 6. 

30. Add to § 236 (b): Application for execution of a 
decree, at p. 254:— 

Where the Court of Wards has assumed the superintendence 
of the property of the minor, it can apply for execution of a decree 
passed in favour of the minor’s father after the period of limitation 
and rely upon the provisions of S. 6, Limitation Act.^®’®" 

31. Add to §246: Scope of the Section; also add to § 252: 
Application to file award:— 

Section 6 of the Limitation Act does not apply to cases of 
applications under Sch, 2, para. 20, Civil Procedure Code.^®'*^,^''’5 

32. Add to § 248: Suit by minor, at p. 268:— 

A minor having the benefit of S. 6 is not precluded from 
bringing his suit before attaining majority.®®» 


39-c. Gayacharan v. Jagannath, 1936 Oudh 9—1935 O.L.R. 559—158 
I.C. 19; Folld. 1916 Lah. 407; also see S. 217, at p. 233. 

39-d. Atmarani v. Hamani Singh, 165 I.C. 154 (a)=1936 Lah. 793. 

44-a. Amarjit Singh v. 5. G. P. Committee, 1936 Lah. 935; Reid, on 
1920 Lah, 92 and 1927 Lah. 884; also see § 227, at p. 243. 

16-a. Mt. Ghulam Aishan Bibi v. Mohammad Sharif, 1936 Lah, 1007; 
Reid, on 1927 Lah. 717 and 1928 All. 416. 

45^a. Sin Bux v. AH Bux, (1936) 163 I.C. 379=1936 Sind 84. 

16-a. Panchi Mcntdal v. Gena Mander, 1936 Pat. 161=14 Pat. 855 
17 P.L.T. 20. 

25-a. Ibid., 1936 Pat. 161=14 Pat. 855=17 P’L.T. 20=161 I.C. 691. 
SO-a. Rantesa Chandra v. Kashiram Bhojjanlal, (1936) 161 I.C. 330 

KAIL). , 
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SECTION 7. 

33. Add to § 291: Disability of some of several joint 
claimants, at p. 307:— 

Illustration. Where during the minority of four undivided Hindu 
brothers their mother sold land belonging to their joint family, and after 
itlie expir 3 ’’ of more than three j’ears from the date pn which the eldest 
brother had attained majority, the other brothers instituted a suit to set aside 
the sale, it was hell that as the eldest brother was the manager of the 
family, and was as such, capable of giving a discharge without the con¬ 
currence of his younger brothers, time ran from the date when the eldest 
brother attained majority.^G-a 


SECTION 10. 

34. Add to §358: Vesting of property, at p. 370:— 

Where a sum of money is paid monthly to a person for the 
benefit of another during her minority, the sum becomes vested in 
trust for a specific purpose within the meaning of S. 10, Limitation 
Act.®‘‘ 

35.. Add to § 361: Trust for specific purpose, at p. 375 :— 

Illustrations. 

(1) Where bj' a famih'’ arrangement certain Hundi was vested in a 
defendant for payment of debts of plaintiff’s husband and an^-^ balance that 
might remain after pa^’inent of his creditors was to be paid to the latter, 
it was held that this arrangement constituted a trust) for a specific purpose.^®'® 

(2) Where a testatpr omitted to mention a part of his property in his 
will, and created a trust for chariw, and religious purposes with regard to 
some of the property, but the Trust failed, held, that the property omitted 
was not set apart from .the general bodj’ of the estate of the testator for 
anj'^ specific purpose, and a suit b^' next of kin to recover Trust property 
was not governed by S. 10, but by Art. 123, Limitation Act.^o-b 

36. Add to § 386: Assigns for valuable consideration, at 
p. 402:— 

Section 10, Limitation Act expressly excludes assignees for 

consideration. A suit for ejectment by the worshippers against the 

mortgagees of property dedicated to an endowment, is not governed 
by this section.^®-® 


Ii^ re Annia Pillai, 1936 Mad. 914=44 L.W^ 479=1936 M W M 

^ Mad! 

I.C.^IW Habeeb Alum v. Aujuman Am Begam, (1936) 164 

/A Chetty V. Clietlichi Achi, 1936 Mad 876 (Ml RTR-i 

49 b P--ds oUhl Hindif: 

1-. r’'946.'^^ Pcstonji, 1936 Bom. 30=37 Bom. 

on 1*922"P.?."“- Lah. 784=165 I.C. 48; Reid. 
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SECTION 12. 


37, Add to §411, at p. 427:— 

An application for a copy whether made in person or by post 
which bears the necessary' Court-fee stamps, and is addressed to the 
proper officer is a valid application, even if it is not accompanied 
by the full cost of preparing and certifying the copy.^-'^ 

Section 12: Title III: Time-requisite. 

38. Add to § 421, at p. 435 :— 

The time taken for obtaining copy of the decree, would neces¬ 
sarily include the period between the date of the judgment, and the 
date of signing the decree plus some time taken in the copying 
department of the Court. 


39. Add to § 424, at p. 438; also to § 430, at p. 446:— 

Where an application for copies of a judgment and decree 
is made direct to an official of the copying department, the copy¬ 
ing agent cannot be regarded as a private agent of the 
applicant.^® *' The copying agent does not remain the agent of the 
applicant but is the agent of the Court, when an applicant for a 
copy of judgment and decree complies with the rules framed by 
the High Court regarding the application for copies of 
records.^®'’ A litigant cannot be made to suffer for the laches 
and inaction of any department connected with the administration 
of justice, and hence there is no reason why a party should lose his 
right of appeal for the dilatory methods of the copying depart¬ 
ment.®®® Where the delay in giving copies of judgment and decree 

was due to laches and negligence of the 
Laches and negli- copying department, and could not be attri- 

Copying applicant, it was held that the 

^ ‘ period noted on the application was to be 

regarded as *‘time requisite'* for obtaining copies within the mean¬ 
ing of S. 12 (2) of the Limitation Act.®®'* Under the rules for 

the supply of copies, the time necessary for 
Timc^ necessary for ascertaining the costs of preparing a copy 

IS tmie requ^tte for obtaining the 
copy within the meaning of S. 12 (2), 


ascertaining costs of 
preparing a copy. 


12-a. Kishore Chatid v. Bahadur, 1936 Lah. 771 (F.B.); Folld. 1934 
Lah. 474; O.R. 1935 Lah. 625=160 I.C. 788 and 1935 Lah. 889=160 I.C. 
897. 

14-a, K^edarnath Moyra v. Gollam Hossaiti Molla, (1936) 165 I.C. 
53=40 C.W.N. 83. 

36-a. Labhu Ram v. Bansidhar, 1936 Lah. 120=158 I.C. 736—37 P.L. 

R. 510. 

3d-b, Maihela v. Sher Muhammad, (1936) 161 I.C. 72 (Lah,); also 
see Kishore Chand v. Bahadur, 1936 Lah. 771 (F.B.). 

36-g. Piarelal v. Karta Ram, (1936) 163 J.C. 223=1936 Lah. 550; 
Folld. 159 I.C. 178=1936 Lah. 200=37 P.L.R. 784. 

36-d. Lahhuram v. Bansidhar, 1936 Lah. 120=37 P.L.R. 510—158 

I.C. 736. 
b 
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Limitation Act, and an applicant is entitled to exclude from the 
prescribed period of limitation the period between date of pre¬ 
sentation of application, and the date on which full costs were 
deposited with reasonable diligence as and when requited by the 
copying department.Where an applicant presents an applica¬ 
tion for copy of judgment with insufficient costs of preparing a 
copy and there is a delay of 3 or 4 days in making the necessary 
deposit, after the demand has been formally made, which cannot 
be treated as a result of negligence or carelessness, the time neces- 
saiy for ascertaining the cost of preparing a copy is time requisite , 
for obtaining the copy and should be excluded.-®^ Where an 
application for a copy of decree before signing of decree had been 
made without any deposit as required by the rules, but the appellant 
made the deposit on the day the decree was signed, it was held 
that the time spent in obtaining the copy, from the date of appli¬ 
cation to the date of the signing of the decree was to be excluded 
under S. 12 (2), Limitation Act for the purposes of appeal. 

It has been observed that the rules relating to the obtaining of 
copies in Punjab are far from being easily understandable, and 
required to be simplified. 


40. Add § 427-A, at p. 440 

According to the Patna High Court, the words *‘time requi¬ 
site'' for obtaining copy of decree appealed 
Patna. from, in S. 12 (2), Limitation Act, mean 

the time which would have been necessary 
in any case for obtaining the copy of the decree appealed from. 
No period which may be under the control of the appellant between 
the date upon whidh the judgment is pronounced, and the date 
upon which the appeal was filed can be considered as ‘‘time requi¬ 
site" within the meaning of S. \2}'^ Where a judgment was deli¬ 
vered on the 6th of December, but the decree was not signed 
until the 13th, and the copy of the decree was delivered to the 
appellant on the 15th, it was held that the period between 6th and 
15th December was not under the control of the appellant, and 
should be excluded while computing the period of limitation.^*^ 

41. Add §427-B, at p. 440; also to §433, at p. 450:— 


36-e. Kishore Chand v. Bahadur, 1936 Lah. 771 (777 778) (FB)* 

889=160 I.’C. 897; FoUd! 

Lah. 474; also see Shea Ram v. Lutaram 1936 Lah. 650 (652). 

Sharif, 1936 Lah. 1007 

(1008); Reid, on 1936 Lah. 771 (F.B.). 

36-g. Abdul Ghani v. Maula Bux, 1936 Lah. 670 (671) =161 I C 215 

O R 3921^ptt "*iW-fi7Tr ■ o 3^36 Pat. 45 (46) (F.B.) ; 

^*=* 330; Reid, on 1928 P.C. 103. 

1 -b. Ibid., 1936 Pat’. 45 (46) (F.B.). 
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According to tlie Rangoon High Court, the appellant is not 
Rangoon entitled to deduct the period occupied in 

obtaining a copy of the decree. Where 
the application was unnecessarily delayed till after the Court vaca¬ 
tions, while the appellant could easily have applied for a copy 
before or during the vacations.^ *^ 

42. Section 12 (3), Limitation Act, permits the time re¬ 
quisite for obtaining a copy of the judgment to be excluded from 
the 90 days within which the application for leave to appeal to 
^he Privy Council must be presented.^ 

43. Add § 427-C, at p. 440 

The Sind Judicial Commissioner’s Court has held that time 

unnecessarily occupied in obtaining a copy 
is not 'Uinie requisite'*, and cannot be ex¬ 
cluded under S. 12 (2) or (3).^® Thus, any failure in reason¬ 
able diligence which produces unnecessary delay at one or more 
of the several stages in obtaining a copy of a decree or of judg¬ 
ment disentitles the appellant to claim the whole time actually spent 
in obtaining the certified copy of that order.^'^ 

44. Add §427-D, at p. 440:— 

Under S. 12, a litigant is entitled to separately apply for copy 

of the judgment and the decree sheet, and 
Peshawar. aggregated amount of time spent in 

'Obtaining the two copies should be allowed to him, provided the 
overlapping period is not counted twice over.^'^ 


Peshawar. 


SECTION 14. 

Title I: Scope and applicability. 

45. Add to § 463: Suits and applications, at p. 479:— 

Although S. 14, Limitation Act applies in terms only to suits, 
and not to appeals, yet this section is relevant in considering 
applications under S. 5, Limitation Act, and may be availed of in 
excluding the period taken by the appellant in a bona fide applica¬ 
tion for review of judgment prosecuted with due diligence.^ * 

46. Add to § 472: Prosecuting .... a proceeding:— 

In order that S. 14, Limitation Act may be applicable the 
plaintiff in the latter suit must have been prosecuting another civil 

1-c. U Chan Mya v. Mrs. Whitfant, 1936 Rang. 201=^^162 I.C. 853; 
Reid, on 1922 P.C. 352. 

1-d. R. K. Bonerjee v. Alagamnti A chi, (1936) 161 I.C. 464—1936 
Rang. 82='13 Rang. 762; Approved 1922 Pat. 255 and 1925 Mad. 241. 

1-e. Lachwibai v. Daulatram, 1936 Sind 53 (57)'=163 I.C. 30 (Delay 
•due to negligence and obstructive tactics of the appellant not condoned). 

1-f. Ibid. 

1-g. Cut Rahman v. Zar Jan, 1936 Pesh. 179—164 I.C. 1069; 

Sir Muhammad Akbar Khan v. Abdul Rahman, (1936) 165 I.C. 712. 

1-a. Pevibai v. MofUmal KaJachand, 1936 Sind 43. 
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proceeding. The word prosccitiiug” used in the hrst para, the 
Ltion means that the plaintiff in the latter smt must be either 
the plaintiff or applicant in the previous civil proceeding which 
was not entertained by reason of the defect of jurisdiction (see 
Explanation II). Consequently, the plaintiff in the latter suit i 
not entitled to deduct the time during which he had been contesting 
the same matter by way of defence to a petition of objection filed 
under S. 47, Civil Procedure Code.i^ « Se 9 -tion 14, is not intended 
to apply where the suit has failed owing to the negligence and 
laches of the plaintiff and where that suit was not prosecuted in 
good faith within the meaning of S. 2 (7), Limitation Adt.^^*^ A 
person initiating proceedings contrary’ to a clearly expressed pro¬ 
vision of law cannot be regarded as “prasecuting another civil 
proceeding in good faith”, within the meaning of S. 14. How- 

there is no clear indication of law as to the proceeding 
to be followed, the person carr^dng on abortive proceedings is en¬ 
titled to claim the benefit of S. 14, Limitation Adt.^^ ^ 


47. Add to §472: Illustrations, at p. 488:— 

(11) A proceeding started by an application for execution made by the* 
plaintiffs, and ending b^* its disposal in the final appellate Court, prosecuted 
with due diligence, entitled the plaintiff to a deduction of time in computing 
the period of limitation for a suit) for the rectification of the petition of 
adjustment.^’^'fl- 

(12) Where the Deputy Commissioner without explaining the reasons- 
moved the Senior Subordinate Judge under S. 21-A, Punjab Alienation of 
Land Act, to set aside the order of the executing Court, which should have 
been set “right by the High Court', the proceeding taken before the Senior 
Sub-Judge without due care and attention were held not prosecuted in good- 
faith, and t'hc time spent there could not be excluded. 

(13) There is no clear indication in Civil Procedure Code as to the- 
proper procedure to be followed in respect of an order by an executing 
Court to which a decree is transferred staying the execution of the decree 
under O. 21, R. 29, Civil Procedure Code. Where, therefore, the party 
aggrieved by the order appeals against the order, and subsequently, it is- 
found that the order is non-appealable, and he files an application for “revision,, 
he is entitled to the benefit of S. 14, Limitation Act, and the time spent ini 
prosecuting an abortive appeal should be taken into consideration.27-c 


SECTION 15. 

Title II: Scope and applicability. 

48. Add to § 521: Scope of Section 15:— 

11-a. Abdul Satar v. Abdul Rusau, 39 C.W.N. 966=164 I.C. 651;. 
Fefd. 35 Cal. 209; Not folld. 1 W.R. 310 and 7 M.I.A. 323 (357). 

11-b. Ghisulal Goneshilal v. Gumbhirmal, (1936) 164 I C 111=62* 
Cal. 510=39 C.W.N. 606. 

11-c. Chettiyar Firm v. Vanappa, 1936 Rang. 184 (186). 

27-a. Abdul Sattar v. Abdul Rusan, 1936 Cal. 400 (402)=40 C.W.N., 

914" • 

27-b. Jhandaram U'adhawaram v. Allah Yar, 1936 Lah. 857 (858).. 
27-c. Chettyar Firm v. Vanappa, 1936 Rang. 184 (186). 
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Section 15 contemplates filing of application for execution and 
does not apply to any other application. If, therefore, an a[)plication 
is made by the decree-holder, after the removal of the bar to execu¬ 
tion, to revive or continue an application for execution, such an 
application not being in terms a fresh application lor execution, 
•does not come within S. “ 

49. Add to § 525, at p. 537 

The phraseology of S. 15 (2), Limitation Act, is sufficient to 
include a notice which has been given in accordance with the 
requirements of an enactment of a Local Legislature, {c.g., U. P. 
Court of Wards Act, S. 54).’®*^ 

50. Add to §528: Stay of execution, at p. 540:— 

An order which stayed the execution of a decree being merely 
an order staying the Court and not putting an end to the rights of 
•either the judgment-creditor or the judgment-debtor to apply for 
execution, will not come under S. 15, Limitation Act.'^^ ® 

SECTION 17. 

51. Add to § 554: Scope of the Section, at p. 564:— 

(4) Section 17, Limitation Act, is not intended to accelerate 
right of action. The intention of the section is to limit the time 
during which an action may be brought and not to take away the 
rights of a person who is a possible defendant to an action.'*® '* 

SECTION 18. 

52. Add to § 573, at p. 584 

Where the execution sale which was conducted fraudulently by 

the decree-holder, the property was pur- 

Against any person bona fide by a third party, and an 

claiming roug im. -application to set aside the sale was made 

by the mortgagee of the property beyond 30 days, it w'as h^eld that 
S. 18 did not apply as the section applied only agoiinist a person 
claiming through another otherwise than in good faith and for 
valuable consideration.*^®’® 


39-a. Kristo Kantini Debi v. Girish Chander Mandal, 1936 Cal. 239 
=39 C.W.N. 1030=63 Cal. 57=162 I.C. 654. 

18-a. Hargulal Mai v. Mohammad Ata Elahi Khctu, (1936) 164 I.C. 

1090. 

37-a. Kadint Chera Raju v. Kondapi Ayyaparajii. (1936) 164 I.C. 896 
=1935 Mad. 352. 

46-a. Murugesatn Pillai v. Minakshisundara Ammal, 1936 P.C. S)) 
<311, 312)«=164 I.C. 387 (P.C.). 

20-a. Majabar AH v. Mafjaddi, 1936 Cal. 706. 
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SECTION 19. 


53. Add to §586: Requisites of a good acknowledgment^ 
at p. 600:— 

For the purposes of S. 19, Limitation Act, there must be a 
clear acknowledgment of liability in respect of a right.^®'® 

54. Add to §594: Joint contractors, at p. 610:— 

An acknowledgment of liability, by some only of the heirs of a 
mortgagor, against whom a decree for sale on the basis of a mort¬ 
gage has been passed, does not operate to save limitation as against 
the other heirs of the mortgagors.^ “ 

55. Add to § 597, at p. 613:— 

The Lahore High Court has taken a similar view in Kishen 
Singh v. Sardar Ali,^^'^ that the expression ‘^period prescribed**^ 
should not be limited to the period prescribed in the schedule alone, 
but the expression means the period prescribed by law, i.e., the 
period prescribed by the whole body of the Limitation Act. 

56. Add to § 603: Acknowledgment or promise to pay, at 

p. 618:— 

It is not necessary that an acknowledgment within S. 19 of the 
Limitation Act must contain a promise to pay, or amount to a pro¬ 
mise to pay.® ^ An acknowledgment of liability is to be distin¬ 
guished from promise to pay. 

W^here the debt for which a mortgage had been given was 
barred by statute, there was no consideration for the mortgage. 
It was held, with reference to S. 25 of the Contract Act, that where 
a claim is barred by statute, nothing short of an express promise 
to pay can provide a fresh period of limitation.^'*'® 

58. Add to § 607 : In writing and signed, at p. 626:— 

It is not necessary that the actual amount due should be men¬ 
tioned, so long as there is an acknowledgment of liability in writine 
signed by the debtor.^®'® ® 



625ilMI.c“T7k^""‘ 19“ All. 522 ( 525)=1936 A.L.J. 

(821. 826)=^ 

22-a. (1936) 164 I.C. 650. 

1925^Mad Reddy, 1936 Mad. 939; Reid, on 
12-a. Barumal v. Daulat Ram, 1936 Lah 164 

y. Lyallpur Bank. Ltd..'mb 27f, (m). ' 
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SECTION 19. 

Title V: Acknowledgment by whom. 

59. Add to § 623: Acknowledgment by agent, at p. 642:— 

A niukhtar or general agent has not necessarily power to ac¬ 
knowledge liability within the meaning of S. 19; such a liability 
can be fastened only by a person duly authorised in this behalf. 

60. Add to §631, at p. 651:— 

An acknowledgment of liability by some only of the heirs of 

a mortgagor, against whom a decree for 

^ mortgage has been 
passed docs not operate to save limitation 
as against the other heirs of the mortgagor.^^ ^ If at the time when 
the acknowledgment is made, or the payment is made there are more 
than one person in existence who stand to each other as joint con¬ 
tractors, partners, executors, or mortgagors, then the acknowledg¬ 
ment or payment made by one would save limitation as against that 
person, and would be of no avail as against the others.^^’^ 

61. Add §631-A,at p. 651:— 

Where there is an acknowledgment by a mortgagor that acknow¬ 
ledgment can only bind a mortgagee who 
derives his title subsequently to the 
acknowledgment, but it cannot bind a 
mortgagee who derives title prior to the acknowledgment. 

62. Add § 631-B, at p. 651:— 

Where the question was as to whether there was an acknow- 

. , , - ^ , ledgment by the Municipality, it was held 

that the record of the entire proceedings 
including the resolution, and not merely 
the resolution, could be looked into for deciding as to whether there 
was an acknowledgment.®^ *^ 

63. Add to § 636: Acknowledgment may be addressed to a 
a stranger, at p. 654:— 


Municipality. 


19-a. Deputy Commissioner v. Jagdamha Prasad, (1936) 162 I.C. 448. 

31-a. Mohd Taqi Khan v. Raja Ram, 1936 All. 820 (821, 826)=:1936 A. 
L.J. 1140 (F.B.); [O.R. 41 All. 111=1918 All. 820=47 I.C. 85 (F.B.); 
and 1927 All. 209]. 

31-b. Ibid. 

3I-C. Rom Sarup v. Bhagwati Prasad, (1936) 164 I.C. 725=1936 All. 
636=1936 A.L.J. 586; Folld. 47 I.C. 845=41 All. 111=1918 All. 61; Not 
Apprd. 51 I.C. 829=17 A.L.J. 763=1919 All. 242. 

^ 31-d.- Municipal Committee, Amritsar v. Ralia Ram, 1936 Lah. 629 
' (637). I 
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There is a distinction between addressing the acknowledgment 

of liability, and acknowledging liability to 

Acknowledgment in ^ person. In order to bring his case within 
favour of one of seve- jiniitation, the person who attempts to en- 
ral persons . ii^ust show that the acknow- 

ledgment of liability was in his favour though it need not have been 
addressed to him, as acMedynvent of liabddy ,o the person who 
is claiming relief may be addressed to another person. So when 
an acknocLdgment of liability is made in favour ot >' 
the obligees having equal shares, the others are not entitled to t 

benefit of S. 19, Limitation Act. 


64. Add to § 637-A, at p. 657 

Under S. 19, Limitation Act, the words relied on, m order to 
constitute a valid acknowledgment must be such as to show an 
existing jural relationship of debtor and creditor. 


65. Add Illustration (6), at p. 658: 

(6) An admission of a present debt, but coupled with a refusal to pay 
because the parties have arranged payment elsewhere, amounts to an acknow¬ 
ledgment.^^’*'' 


66. Add to §642: Unregistered acknowledgment: 

Where A executed a pronote in favour of B, and after cer¬ 
tain time A sold certain of his immoveable property to B, and asked 
him to appropriate the sale price in part-payment towards the pro¬ 
note, it was held, that the unregistered document of sale could 
serve the collateral purpose of an acknowledgment and part-payment 
of A's liability, and could be relied upon to save limitation of the 
pronote under S. 19, Limitation Act.^'* 

67. Add to §644: Section 19 construed liberally:— 

Under S. 19, Limitation Act, the words relied on, in order to 

constitute a valid acknowledgment, must 
Acknowledgment, what an existing jural 

relationship of debtor and creditor. An 
admission of a present debt, but coupled with a refusal to pay be¬ 
cause the parties have arranged for payment elsewhere, amounts to 
an acknowledgment.^® *^ 


68. Wherever there is an acknowledgment of an outstanding 
unsettled account, without more, then, there is an acknowledgment 
of liability to pay the balance due which might be found to arise 


16-a. Ishar Singh v. Sadhu Singh, 1936 Lah. 659=165 I.C. 74. 

31-a. Kuppusivami Ayyar v. Sabapafhy Pathar, 1936 Mad. 943=1936 
M.W.N. 881=44 M.L.W. 362. 

36-a. 1936 Mad. 943=1936 M.W.N. 881=44 M.L.W. 362, supra. 

3-a. Shantilal v. Lyallpur Bank, Ltd., 1936 Lah. 276. 

40-a. Kuppu^wami Ayyar v. Sabapathy Pathar, 1936 Mad. 943=1936 M. 
W.N. 881=44 M.L.W. 362. 
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upon a taking- of these accounts, and therefore, an acknowledgment 
of liability within the terms of S. 19, Limitation Act.^" ^ In Sukh- 
nandan Prasad v. Ahmadali it was held on the construc¬ 

tion of the documents that the letter and post-card of Deputy 
Commissioner as Special Manager of Court of Wards amounted to 
acknowledgment of plaintiff’s claim within S. 19. Limitation Act. 

69. Add to § 645, at p. 673 

According to the Madras High Court it is not necessary that 

Acknowledgment, acknowledgment within S. 19 of the 
or promise to pay. Limitation Act must contain a promise to 

pay or amount to a promise to pay.-''' ^^ 

70. However, where the debt for which a mortgage had been 
given was barred by statute, it was held, by the Lahore High Court, 
that nothing short of an express promise can provide a fresh period 
of limitation.-* *^ For purposes of S. 19, Limitation Act, there must 
be a clear acknowledgment of liability in respect of a right. 

71. Add to §645: Illustrations, at p. 674:— 

(8) An endorsement on a promissory note that ‘‘out of the amount due 
under the promissory note Rs. 1000 was paid this day”, was held to he 
an acknowledgment of liability under S. 19, Limitation Act. “a 

SECTION 20. 


Title II: Scope and Application. 

72. Add to § 656: Scope of Section 20, at p. 697:— 

The first part of S. 20, Limitation Act, deals with payment of 

First Part interest on a debt or legacy, or part-pay¬ 

ment of a principal of a debt before the 
prescribed period of limitation.^® a Any such payment, so long as 
it complies with the section, gives a fresh start for limitation, but 

The Proviso. proviso states that an acknowledgment 

of the payment must be in the handwriting 
of or in the writing signed by the person making the payment. 
The proviso contemplates two facts: One an acknowledgment in the 
handwriting of and also signed by the debtor, or an acknowledg¬ 
ment in the handwriting of another person but signed bv the 
debtor.^o-iJ . ^ 


40-b. Municipal Committee v. Ralia Ram, 1936 Lah. 629 (638) 

40-c. (1936) 165 I.C. 269“1936 O.W.N. 967. 

50-a. Subharoyudu v. Narasimha Reddy, 1936 Mad. 939; Reid on 1925 

Mad, 261. 

4-a. Barumal v. Daulat Ram, 1936 Lah. 164. 

Aoc Kamal D£vi v. Dr. Khudadad, 1936 All. 522 (525)^1936 A.L.J. 
625=163 I.C. 872. 

1936 Mad. 616 (617)=43 L.W. 665= 

1936 M.W.N. 451=163 I.C. 803. 

—loS’o Charan v. Dineshwari Charau, (1936) 164 I.C. 915 

—l^oo Pat. 386. 

20-b. Ibid. 

C f 
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73 All that is requireJ by the plain words of S. 20 ‘S that 

there should be a payment of a part of the 
Part-payment. xhe fact that there was such 

a debt and that the debt exceeded the amount paid, are facts which 
may be proved aliunde. They need not appear in the writing evi¬ 
dencing Uie part payment. . . . There is no reason to infer a condi- 
tional promise to pay any remaining- liability. 

74. No words such as prejudice can override the 

words of the statute, which lay down that 
Part-payment “with- ^ part-payment shall extend limitation, if 
out prejudice”. handwriting of, or signed by 

the person making the payment. The part-payment of debt zmihout 
prejudice”, gives a fresh starting point of limitaUon. The words 
“without prejudice” merely save the respective rights of the par¬ 
ties with regard to the substantial disputes with respect to the 
various claims and counter-claims on either side, and do not mean 
or purport to mean that limitation should not be saved by means 
of that payment.^®'^ 

75. Add to § 676, at p. 722 

See § 656, ante, at p. 697. The proviso states that an acknow¬ 
ledgment of the payment must be in the handwriting of or in the 
writing signed by the person making the payment.The proviso 
contemplates tw^o facts. One an acknowledgment in the hand¬ 
writing of and also signed by the debtor, or an acknowledgment in 
the handwriting of another person but signed by the debtor.^^*^ 
In order that a payment may save limitation under S. 20 of the 
Act, it is necessary that the acknowledgment of payment must 
appear in the handwriting of or in a writing signed by the person 
making it, but it is not necessary that the fact that the payment was 
made towards principal or interest should also appear in writing.®^*® 

76. Add to § 663, at p. 704:— 

. Payment under S. 20 may be made in 

ment form, and a pro-note can be given by 

wav of navment.^®'^ 


20-c. Municipal Committee, Amritsar v. Ralia Ram, 1936 Lah. 629 (636) ; 
Ivclcl. on 13 Lah. 448—135 I.C. 673—1932 Lah. 212; 23 Cal. 592; 44 Bom. 
392=1920 Bom. 413; Diss. from 1935 Mad. 371=157 I.C. 259=68 M L. 
J. 73. 

2a-d. Municipal Committee, Amritsar v. Ralia Ram, supra. 

31-a. Maheshivar Charan v. Dineshwari Charan (’19361 164 I C 915 
=1936 Pat. 386. i.v.. 


31-b. Ihid., 1936 Pat. 386=164 I.C. 915. 

31-c. Kandaszvami v. Thevammal, 1936 klad. 
W.N. 718=44 M.L.W. 339=165 I.C. 225. 

29-a. 1936 Mad. 848 ( 849, 850). supra. 


848 (849, 850)=1936 M. 
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Illmiratioiis. 

(1) A promissory note executed towards inl'crcst due un a previous pro¬ 
missory note saves limitation, even though no mention is made in the subse¬ 
quent pro-note, that’ the payment was towards interest or principal. It can 
be proved by evidence 

(2) Where a person, who was a sharchi>lder and a Director of a Bank, 
took loan from the Bank on mortgage bonds, agreeing to pay interest and 
subscription due on his shares regularly every month, and he was also an 
audit'or of the Bank familiar with the method of adjustment of instalments 
due by him by appropriating sufficient sums from other accounts to the credit 
of the mortgagor, towards interest and subscription due from the mortgagor, 
it was held that the plaintiff was not debarred by S. 20, Limitation Act, from 
obtaining a personal remedy against the defendant, who must be considered 
fo have ratified these adjustments towards subscription and interest; and 
that it was not even necessary to assume that he was aware of every entry 
relating to his own accounts. 

77. Add to § 682, at p. 729 

A payment without indicating whether it is towards Interest 
or principal can be taken as payment of interest as such within the 
meaning of S. 20, Limitation Adt.’^^ * 


SECTION 21 (2). 

78. Add to § 713, at p. 760:— 

In the case of a simple promissory note jointly executed by 
two persons, payments or endorsements made by one debtor does 
not operate to save limitation against the other in the absence ot 
evidence that the payments or endorsements were made on behalt 
of the co-debtor or by his authority.^® 

79. to §714: Co-mortgagors, at p. 762:— 

The Patna High Court has held recently that whereas wuth 
joint contractors there are a number of separate single debts, for 
the persons interested in the equity of redemption there is one 
single individual security, and, therefore any person interested in 
the equity of redemption may by making payment m the mannei 
provided by S. 20, Limitation Act, keep the mortgage alive m such 
a manner that the whole of the moi’tgaged property remains liable 
for the debt although the provisions of sub-S. (2) of S. 21 m g ^ 
be applied if the suit were based on personal covenants to re-pay. 

80. Add to §722; Manager of joint Hindu family, at 

p. 771 


29-b. Kandasn^atni v. Thevamnial, 1936 Mad. 848 (849-850), 

29Lc. Abdul Laiif v. Kuppusivami Ayyar, 1936 Mad. 946; C . 

Mad. 811(1). 

23-a. Chandukutti v. MoQsan, 1936 Mad. 616 (617). 

.26-3.. V Tho Mo V. Palmiappa, (1936) 165 I.C. .Qg'. 

,*..48-a. S’n^aii ^'awania V. La/y» So/iw, 1936 Pat. 361 (362) 163 . . 

Reld.von 1933 Pat. 1. 
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Where a major son, and the guardian of the minor sons ap- 
poin'ted under the will of their father, mortgaged the joint family 
property, and both of them by payment of interest acknowledged 
mortgage-debt, it was held that the appointment of the guardian 
was invalid, and the minor sons could not be regarded as parties 
to the mortgage in their individual capacity. Section 21 (2), 

therefore, did not apply, and the acknowledgment by the major son, 
as manager of the joint family, was binding on others.^^'*^ 

SECTION 22. 

Scope and applicability. 

81. Add to § 734: Addition, or substitution of new party:— 

An omission to record all partners as defendants according 
to O. 30, R. 3, Civil Procedure Code amounts to “not naming de¬ 
fendants” and not misdescription under S. 22, Limitation Act, and 
the plaintiff cannot take the protection of S. 22, Limitation Act.®®*® 

82. Where the plaintiff brought a suit against a wrong person, 
and then amended his plaint to implead the right person, it was 
held that the suit against a wrong person was a case of mere mis¬ 
description, and the amended plaint did not amount to the substi¬ 
tution of a new defendant within the meaning of S. 22, Limitation 
Act.^o-b 


SECTION 23. 

Scope and application. 

83. Add to § 795:— 

The Madras High Court has held thalt in the case of a conti¬ 
nuing wrong there must be not a single wrong act from which inju¬ 
rious consequences follow, but a state of affairs every moment’s 
continuance of which is a new tort. Further, the person who in¬ 
tentionally produces the state of affairs must be intentionally causing 
it to continue, though in a position to terminate it at his pleasure.^®’* 


Title VI: Instances of continuing wrongs. 

84. Add § 802.A, at p. 862 :— 

An obstruction to ligHt and air is continuing wrong within the 

meaning of S. 23, Limitation Act. Ac- 
and^ir. cordingly no period of limitation applied to 

an application for execution of injunction 
decree restraining the building of defendant’s house, as a fresh 


un 25^ All Ammat, 1936 Mad. 871 (875) ; Reid 


30-a. Amnk Stngh v, Sant Singh, 1936 Lah. 485 (486)=163 I C 734 
30-b. Girdharilal v. Dharamdas, (1936) 162 I.C. 280=1936 Lah. 147. 
40-a. Ponnu Nadar v. Kumaru Reddiar, (1936) 161 I.C.'653 (Mad.). 
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lime started running in favour of plaiiUilY every day the \\ rong 
continued. 

85. Add to § 806, at p. 868:— 

Refusal of a wife to live with her husband is a continuing 
wrong within S. 23, Limitation Act.^' 

86. Add § 807-A, at p. 869;— 

An order passed by a magistrate under S. 147 of the Criminal 

Procedure Code, directing that no orga- 
^ nised procession of certain communities 

should pass along a route until declara¬ 
tion of their right to do so was made by a Civil Court, was not a 
continuing wrong. In any case it was not a wrong for which the 
defendants were responsible.^^® 


SECTION 24. 

Title II: Scope of the Section. 

87. Add to §811: Applicability of the Section, at p. 872:— 

Section 24 applies not to suits based on contract, but to suits 
based on tort. This section cannot have any contract over Art. 
115 or Art. 116.^^® Section 24 does not give, as the date from 
which the time begins to run, the date on which the plaintiff be¬ 
comes aware of the loss, but mentions the date on which the loss 
actually resulted. 


SECTION 26. 

88. Add to § 860: As of right, at p. 928:— 

There is no reason why the expression “as of right”, which 
appears both in S. 26, Limitation Act, and .S. 15, Easements yVet, 
with regard to right of way, should not receive the same interpre- 
tation.2® ® 


Illustration. 

Where two persons held adjoining plots of land under a temporary 
lease issued by tihe Government which was terminable at 3 months’ notice, 
and was transferable only with Government’s sanction, held that he could not 
be said to have enjoyed the easement as of right. 


43-a. Motiram v. Hansraj, 1936 Lah. 334 (335)=162 I.C. 303; Folld. 
6 Cal. 394 (P.C).; and 1916 Cal. 733; Reversed 1935 Lah. 702, 

17-a. Basawanezva Balappa v. Balappa Shivappa, 1936 Bom. 289=38 
Bom.L.R. 502=164 I.C, 628; Rcld. on 16 Bom. 714; 23 Bom. 307; also sec 
161 I.C. 653. 

23-a. Ponnu Nadar y. Kwnaru Rcddiar, (1936) 161 I.C. 653 (Mad.). 

33-a. y. M. Gany v. Leong Chye, (1937) 166 I.C. 48=1936 Rang. 510. 

33-b. Tavoy Municipal Committee v. U Khor Zun Nee, 1936 Rang. 
310=164 I.C. 410; Art. 36. 

26-a. Mowloo Nanji v. Rochiram, 1936 Sind 61=163 I.C. 137. 

26-b. Ibid. 
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89. Add to § 861: Rights to light and air, at p. 930 

Permissive enjoyment of access and use of light or air for 

more than 20 years, does not giv€ any 
Permissive user prescriptive right under S. 26, Limitation 
gives no prescriptive requires user as of right.^'^ 

Where an owner of vacant site having 
full power to build a house thereon irrespective of any sources of 
light or air, does not build any house for 20 years, the enjoyment 
of the access and use of light and air by the openings to the ad¬ 
jacent house cannot be said to be as of right but simply permissive/-'* 

SECTION 28. 

90. Add to §894: Suits for possession, at p. 965:— 

Neither S. 28, Limitation Act, nor the principle thereof can 
be applied to cases where, during the period of the alleged adverse 
possession no suit for possession could have been instituted in a 
Civil Court. The language of S. 28 applies only to cases of suits 
for possession in respect of which the period of limitation is thereby 
provided, that is, by Schedule II, Limitation Act. But the Limi¬ 
tation Act does not apply to suits to be brought in Revenue Courts.^'® 



1-a. 

1-b. 

.T-a. 

( ) , 


Sh4r Mohd. Mt. Mahhut Begum, 1936 Lah. 905. 

Sncr Mohd. x. Mt. Mahhut Begum, 1936 Lah. 905. 

{Nidadavole) Ramalinga>m v. Veerahhadradu, (1936) 61 I.C. 447 







THE 

INDIAN LIMITATION ACT 

IX OF 1908 

(AS AMENDED UP TO DATE) 

(Pcussed by the Governor-General of India in Cotmcil, and 
received the absent of His Excellency, on 7th August, 

1908 .) 

An Act to consolidate and amend the Law for the 
Limitation of Suits, and for other Purposes. 

W hereas it is expedient to consolidate and amend the 
law relating to limitation of suits, appeals, and certain 
applications to Courts; and whereas it is also expedient to 
provide rules for acquiring by possession the ownership of 
easements and other property; it is hereby enacted as 
follows:— 

THE SYNOPSIS. 

TITLE I: PREVIOUS LEGISLATION. 

The Preamble. 

1. Previous Legislation. 

2. English Statutes. 

3. Bengal Regulation III of 1793. 

4. Bengal Regulation VII of 1795. 

5- Bombay Regulation I of 1800. 

6. Madras Regulation II of 1802. 

7. Bengal Regulation II of 1803. 

8. Bengal Regulation II of 1805. 

9. Bombay Regulation V of 1827. 

10. Act XIV of 1859. 

11. Acts IX of 1861 and XIV of 1862. 

12. Act IX of 1871. 

13. Act XV of 1877. 

14. Act IX of 1908. 

15. Amending Acts. 
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TITLE II: RULES FOR CONSTRUCTION OF 

STATUTE. 

16. A consolidating Statute. 

17. A Statute of repose. 

18. The objects of Limitation law. 

19 _25. Strict construction of Statute. 

(t) Privy Council cases. 

(it) Allahabad decisions. 

(iii) Bombay decisions. 

(tV) Calcutta decisions. 

(v) Lahore decisions. 

(vi) Madras decisions. 

26. Equitable considerations. 

27. Literal construction. 

28—30. Exceptions. 

(i) General words following specific words. 

(it) Technical words. 

(iii) Construction leading to absurdity. 

31. Ambiguity in language—Acts in pari imteria. 

32. Reasonable stringency of construction. 

33. Conclusion. 

34. Construction of Articles in the Schedules. 

(1) Frame of suit considered. 

(2) General articles excluded by more special. 

35. Harmonious construction. 

36. Conflict of articles. 


TITLE III: RETROSPECTIVE OPERATION OF 

THE ACT. 

37. The General Rule and its Exceptions. 

38. The nature of law of Limitation. 

39. Different significations of Prescription. 

(1) Restrictive Prescription. 

(2) Extinctive Prescription. 

(3) Acquisitive Prescription. 

40. Law of Procedure, retrospective. 

41. Limitation law how far retrospective. 

42. The retrospective operation of old Acts. 


TITLE IV: APPLICABILITY OF THE ACT. 

43. Applicability to suits. 

44. Certain applications. 

- A - 

NOTES. 

THE PREAMBLE. TITLE I: PREVIOUS LEGISLATION. 

1. PREVIOUS LEGISLATION AS TO LIMITATION. 

Act IX of 1908, is a consolidating and amending Act, and it is, 
therefore, necessary briefly to point out the course of previous 
legislations as to limitation, which have been consolidated, with 
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suitable amendments, into a sort of Code of Law relating to 
Limitation and Prescription in British India. 

2. ENGLISH STATUTES OF LIMITATION.—PrioT 
to the enforcement of Limitation law by Legislative Enactments, 
certain English Statutes of Limitation were applied in India, which 
are no longer of any force having been expressly repealed by Act 
IX of 1871.^ 

English Law of Limitation cannot be applied in India." It 
was observed by Mr. Rupchand Bilaram, A.J.C., in Nenumal v. 
Assanmal^'^ that 

“it is a dangerous principle to follow, to import into the Indian Limitation 
Act express provisions contained in a Special English Statute of Limitation 
relating to actions of real property which have no application even in England 
to actions of a similar nature to that in suit.” 

Similarly, it has been held by Mukerji, and Young, JJ., in Jaunpiir 
Sugar Factory, Ltd., In the matter of,^ that the English law of 
Limitation cannot be applied in India. 

3. BENGAL REGULATION, III OF 1793.—This Regu¬ 
lation was passed on 1st May, 1793, “for extending and defining 
the jurisdiction of the’Courts of Dewanny Adawlut; or Courts of 
Judicature for the trial of civil suits in the first instance, established 
in the several ZiLlahs and in the cities of Patna, Dacca, and Moor- 
shedabad”. Clause 14 of this Regulation provided for a bar by 
limitation to suits by enacting as follows:— 

“The Zillah and City Courts are prohibited hearing, trying, or deter¬ 
mining the merits of any suit whatever, against any person or persons, if 
the cause of action shall have arisen previous to the 12th August, 1765; 
or any suit whatever against any person or persons, if the cause of action 
shall have arisen twelve years before any suit shall have been commenced 
on account of it, unless the complainant can show, by clear and positive proof, 
that he had demanded the money or matter in question, and that the defend¬ 
ant had admitted the truth of the demand, or promised to pay the money; 
or that he directly preferred his claim within that period, for the matters 
in dispute, to a Court of competent jurisdiction to try the demand, and shall 
assign satisfactory reasons to the Court why he did not proceed in the suit; 
or shall prove that, either from minority, or other good and sufficient cause, 
he had been precluded from obtaining redress.” 

Mere neglect to sue, or assert rights for a number of years, was 
not considered a good cause for delayand distant residence of the 
plaintiff could not operate so as to save the bar by limitation.'" 

1. a. H. H. Riickniaboye v. Lulloobhoy, 5 M. I. A. 234 (P. C.) ; 
also se£ 7 M.I.A. 104 (P.C.). 

2. Neruumal v. Chandunuil, 116 I.C. 581=1929 Sind 140. 

2-a. 116 I.C. 581=1929 Sind 140. 

3. 3 A.W.R. 222. 

4. Government of Bengal v. Shurruffutoonissa, 3 W.R. P.C. 31=8 
M.I.A. 225; also Imdad AH v. Ko.oihy Begum, 6 W.R.P.C. 24=3 M.I.A. 1. 

5. Imdad Alt v. Koathy Begum, supra. 
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4 BENGAL REGULATION, VII OF 1795.-This Regu¬ 
lation was passed by the Governor-General m Council, on 27th 
March, 1795, “for establishing a Court of Dewanny Adawlut, o 
Court of Judicature for to'ing civil suits in the first instance, at the 
city of Benares and at Mirzapoor, Ghazeepoor, and Jaunpoor, in e 
Province of Benares, and for defining the jurisdiction and powers 
of those Courts”. The bar by limitation to suits was enacted by 
clause (viii) of this Regulation, in case of suits to regain the 
possession of lands or grounds, “if the cause of action shall have 
arisen previous to the 1st July. 1775, or any suit whatever against 
any person or persons, if the cause of action shall have arisen twelve 
years before any suit shall be commenced on account of it . ^ Then 
followed the provision from Exemption from limitation, with an 
Exception.' 


5. BOMBAY REGULATION, I OF 1800.—By S. 13, of 
this Regulation, was enacted the bar by limitation to “any suit 
whatever, against any person or persons, if the cause of action shall 
have arisen twelve years before any suit shall have been commenced 
on account of it”: with the exemption from limitation on account 
of “minority or other good and sufficient cause” precluding a person 
from obtaining redress. 


This Regulation limiting the right of action to twelve years, 
included suits on account of land as well as personal actions.® And, 
the offer to compromise suit, not involving the admission of plaintiff^s 
claim, could not bring the claim within the exception; nor was the 
defendant's residence beyond the limits of the East India Com¬ 
pany’s Court, a good and sufficient cause, within the meaning of 
the Exception, to excuse the plaintiff’s delay in suing beyond the 
prescribed period.”^ 


6. MADRAS REGULATION, II OF 1802.—This Regu¬ 
lation, by Section 18, paragraph 4, provided that a suit shall not 
be entertained which is commenced more than 12 years after the 
right accrued; but this was subject to Exceptions, one of which 
was, if the complainant could show by cilear and positive proof, 
that he directly preferred his claim within that period for the 
matter in dispute to a Court of competent jurisdiction, or person 
having authority, wluther local or otherwise for the time being, to 
hear such complaint, and to try the demand, and, “shall assign 
satisfactory reasons to the Court why he did not proceed in the 
suit, or shall prove that, either from minority, or other good and 
sufficient cause, he was precluded from obtaining redress”. 

A suit was not barred by limitation under this clause of the 
Regulation, if the plaintiffs preferred their plaint within the pre- 


6. Nandram Dyaram v. Dula Bhan, 1 M.I.A. 414. 

7. Bhaee Chand v. Purtab Chand, 1 M.I.A. 154=5 W.R. 31 (P.C.). 
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scribed period, and were prevented from commencing their suit 
within proper time by no neglect on their part, but by the irregular 
proceedings of the Lourt to which their claim was preferred.® 

7. BENGAL REGULATION, II OF 1803. —This was a 
Regulation for establishing and defining the jurisdiction of the 
Courts of Adawlut, or Courts of Judicature, for the trial of civil 
suits in the first instance, in the Provinces ceded by the Nawab 
Vizier to the Honourable the English East India Company, and 
was passed by the Governor-General in Council, on the 24th March, 
1803. And, clause XVIII of this Regulation enacted provisions 
for bar by limitation of suits after the period of twelve years from 
the cession of those provinces, with certain Exceptions to the rule. 


8. BENGAL REGULATION, II OF 1805.—This was 
a Regulation to explain the existing limitations of time for the 
cognizance of suits in the Civil Courts of Justice; to provide further 
limitations with respect to certain suits, regular and summary; and 
to make other provisions, relative to the admission and trial of 
original suits, and of appeals: It was passed by the Governor- 
General in Council on the 18th of February, 1805. 


The Preamble, of this Regulation referred to relevant sections 
of the previous Regulations, and declared that the plan for the 
administration of justice limiting all claims to twelve years was 
not in accordance with Hindoo and Muhammadan Laws, and this 
period was increased to 60 years for suits and claims for the 
recovery of Public rights and dues, instituted on the part of 
Government, by persons duly authorized. The limitation of 
12 years was also declared not applicable to private claims of right 
to immoveable property, if the person in possession shall have 
acquired possession by violence, fraud, or other unjust or dishonest 
means: or if the person, from whom the actual occupant derived 
his title, shall have acquired possession by such means; and the 
property may not have been subsequently held, under a fair title 
believed to convey right for twelve years. 


A clear distinction was thus drawn between bona fide and 
mala fide possession, and the Regulation prescribed the mode of 
proceeding to be observed in the cases provided for. The period 
of sixty years was ^‘fixed as the utmost limit for the cognizance of 
any claims in the established Courts of Justice,” but the period of 
twelve years already in force was applicable to all cases of any 
private claims to property acquired by an insufficient title within 
sixty years, if held by the actual occupant, or in his behalf, or by 
the persons from whom he may have obtained it, without molesta¬ 
tion and tinder a title believed to be just and valid. 


8\ ifaragunty v. Vengama, 1 W.R.P.C. 309=9 M.I.A. 66. 
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Further provision was made for cases of mortgage and deposit; 
and, no length of time was to bar the cognizance of suits for the 
recovery of property in such cases; nor in any case wherein the 
possession shall not have been under a title believed to have con¬ 
veyed a right of property to the possessor. A period of one 
was provided for all suits, complaints, and informations, for fines 
or penalties, receivable by Government, or by informer, under the 
Regulations, for which no specific period may have been fixed; and, 
likewise, suits and complaints for penal damages allowed by the 
Regulations to individuals were to be brought within one year,^ if 
no specific period was fixed for their recovery; but, this restriction 
was not applicable to any suits for the recovery of property, or the 
value of property, appertaining to the plaintiff, or to suits for 
compensation, or indemnification on account of damages to, or 
loss of, property. The general rules of limitation, as in other 
suits for recovery of private rights were to be applied in such 
cases. 

This Regulation, by clause {mii), fixed periods for preferring 
appeals limited by the existing Regulations, to be calculated from 
the delivery, or tender, of the decree appealed from, to the appellant 
or his Vakeel, as directed by the Regulations. 

9. BOMBAY REGULATION, V OF 1827.—This Regu¬ 
lation, passed by the Governor-in-Council, defined the limita¬ 
tions as to time, within which c?ivil actions, may be prosecuted. 
Possession of land, etc., for more than thirty years conferred a 
good title, unless such possession was acquired by fraudulent 
means; when it may be disturbed within sixty years. Direct insult 
and injuries to the person were actionable only within twelve 
months; also suits for damages on account of calumny and abuse. 
Suits for debt not supported by a writing, and all suits for damages 
not previously specified were competent only within six years: 
and, the residuary clause gave a period of twelve years for all suits 
not previously specified. This Regulation contained rules of judi¬ 
cation respecting written acknowledgments of debts executed 
without receipt of a full consideration, also regarding interest, the 

tendering payment of debts, and the disposal of property mortgaged, 
or plledged. 


10. ACT XIV OF 1859.—The first Legislative Act to pro¬ 
vide for the limitation of suits was Act XIV of 1859, consisting 

of 24 sections. It was an amending, and consolidating Act, which 
enacted by Section 1, that 


maintained in any Court of judicature within any part of 
^ m India m which this Act shall be in force, unless the 

. within the period of limitation hereinafter made applicable 

to a suit of that nature, any law or regulation to the contrary notwithstanding.” 

It provided limitation of one year for (1) pre-emption suits; 
suits for damages, and summary suits, etc.; (3) suits to set 
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aside sales under decrees or for arrears of Government revenue; 
(4) suits to set aside attachments, etc,, by revenue authorities for 
arrears of Government revenue; (5) suits to set aside summary 
decisions, etc.: and, a limitation of three years, for (6) suits to 
contest certain awards; (7) suits to recover property comprised 
in an order made under clause (it) Section 1, Act XVI of 1838, or 
Act IV of 1840; (8) suits for goods sold by retail, and suits for 
rent of buildings or lands, etc.; (9) suits for money lent or interest 
or for breach of contract where no written contract existed; 
(10) suits for the same where there was a written contract which 
had not been registered within six months. A limitation for 
twelve years was provided under clause (11) in suits for 
speciality debts, and legacies; and under cl. (12), in suits for 
immoveable property; and, under cl (13), in suits for shares 
in joint family property and for maintenance; and under cl. (14), 
in suits by proprietor of land to resume or assess lakheraj or rent- 
free land; and a period of thirty years, or sixty years, was given 
for suits against depositories, pawnees, or mortgagees, according 
as the property was moveable, or immoveable, respectively. Under 
cl. (16), a limitation of six years, was made applicable “to all 
suits for which no other limitation” was expressly prescribed. 

This Act was made operative throughout the Presidencies of 
Bengal, Madras, and Bombay, including the Presidency-towns, and 
the Straits Settlement, but was not to take effect in any Non- 
Regulation Province, or place until extended by Public Notification 
by the Governor-General in Council, or by the Local Government 
to which such Province or place was subordinate. The Act was 
not to apply to suits then pending or to suits instituted within two 
years of the enforcement of the Act. Proceedings for enforcing 
judgments, etc., of Supreme Courts were to be taken within twelve 
years. 

11. ACTS IX OF 1861 AND XIV OF 1862.—The Act 
of 1859, was amended by Acts XI of 1861, and XIV of 1862. 
The former consisted of only two sections. Section 1, provided 
for suits then pending or instituted before 1st January, 1862, to 
he tried as if Act XIV of 1859 had not been passed; and by 
Section 2, it was declared that Sections 19 to 23, of Act XIV of 
1859 shall not take effect or have any operation before the 1st 
•day of January, 1862. The latter Amending Act was passed to 
further postpone the operation of so much of Act XIV of 1859 
as limited the period for the commencement of suits for the 
amount of bills for articles sold by retail where the cause of action 
arose before the passing of that Act. This period was mentioned 
sis'fdt January, 1865. 

OF 1871.—This Act received the assent of the 
►n the 24th March, 1871, and consisted of a 




ACT IX 




@0yQfl3iQr'‘General < 
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Preamble and 4 parts, containing 29 Sections, together with the 
Schedule I, mentioning enactments repealed by this amending and 
consolidating Act; and, the Schedule II, with three divisions, deal¬ 
ing respectively with Suits, Appeals, and Applications. This Act 
provided in Part IV, Ss. 27—29, for acquisition of ownership by 
possession, which had not been expressly provided for in any of 
the previous enactments. The repeal of English Statutes of 
Limitation, is a prominent feature of this consolidating and amend-^ 
ing Act. The First Schedule mentioned the repeal of the English 
Statutes: 21 Jac. I., c 16; 4 Ann., c. 16; 33 Geo. Ill, c. 52;: 
53 Geo. Ill, c. 155 ; 9 Geo. IV, 74; and 6 and 7 Viet., c. 94; to the 
extent noted in Schedule, in so far as they applied to British 
India: Schedule II, consisted of 169 Articles. 

13. ACT XV OF 1877.—The Act IX of 1871 was repealed 
by the amending and consolidating Act XV of 1877, which received 
the Governor-General’s assent on 19th July, 1877, and remained 
in operation till it was re-enacted, after incorporating the various 
amendments between 1877, and 1908, by the present amending and 
consolidating Act IX of 1908. Act XV of 1877, amending the 
previous law relating to the limitation of suits, appeals and certain 
applications to Courts, also contained rules for acquiring, by posses¬ 
sion, the ownership of easements and other property. It consisted 
of four parts, and two Schedules, the First Schedule mentioning 
the enactments repealed, and the Second Schedule consisting of 
179 articles providing a period of limitation, and starting point for 
various suits, appeals, and applications. 

14. ACT IX OF 1908.—The present Act IX of 1908, is a. 

consolidating Act, which is practically Act XV of 1877, re-enacted, 

incorporating the various amending Acts, with some other minor 

alterations. For a full Statement of Objects and Reasons of the 

Indian Limitation Bill, 1908, see Gazette of India, 1808, Part V, 

p. 22 {vide Appendix). The Select Committee's Report is to 

be found at p. 223, of the same Gazette, and is reproduced in the 

Appendix. It received the assent of the Governor-General on 7th 
August, 1908. 

It would be noticed, that 

one immediate circumstance which had moved the Government of India to 

Objects and reasons legislation in connection with the Indian 

^ limitation Act, 1877, was the hardship which had been 

caused to the holders of mortgages of immoveable property, in forms other 

IS known as the English form, over a large part of India, by reason 
the (then) recent decision of the Judicial Committee of the Privy Council 
in the case of Fasnedeva v. Srinivasa (11 C.W.N, 1005)”. 

Legislation was also necessary to give effect to the recommenda¬ 
tions of the Committee on the Code of Civil Procedure.” These 

™ “It desirable also 

to take.the opportunity of setting at rest some doubts on other pro- 


Previous Legislation. 
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visions of the Limitation Act which had been caused by conllicting 
decisions of the different High Courts. ’ It would have been 
possible to enact the proposed alterations by an amending Act. 
But, as explained in the Statement of Objects and Reasons, 

“it was clearly desirable to have the whole of the statutory law on the 
subject dealt with in one Act, and to clear the statute book of (several) 

scattered enactments.” 

In their Report the Select Committee have observed that 

“the objects of it are to consolidate the law, which at present is scattered 
throughout a series of enactments, to clear up some points of doubt on which 
conflicts, exist between the various High Courts, to make some amendincnts 
which are ancillary to the Code of Civil Procedure Bill lately passed by 
Council; and, remove the hardship caused by a recent decision of the 1 rivy 
Council in regard to the period of limitation for certain suits on mortgages. 

15. AMENDING ACTS.—The Indian Limitation Act has 
been amended by the following Legislative Enactments. 

(1) Act XVII of 1914: (Passed on the 16th September, 
1914.) Repealed S. 32 and the Third Schedule of Act IX of 

1908. 

(2) Act XVIII of 1919: (Passed on the 17th September, 
1919.) Repealed and amended Art. 158 of the First Schedule, by 
substituting for the entr}'’ in the third column, the following. When 
the award is filed in Court and notice of the filing has been given 

to the parties” 

(3) Act XXVI of 1920: (Received the assent of the 
Governor-General on 2nd September, 1920) : and came into force 
on the 1st day of January, 1921. This Act made certain amend¬ 
ments of Arts. 176 to 179 of the First Schedule to Act IX of 

1908: namely, 

“in the Third Division of the First Schedule to the Indian Limitation Act, 
1908 in Arts. 176» 177, and 179, for each of the entries in the Second Column 
the entry ‘ninety days’ shall be substituted, and in Art. 178, for the entry 
in the Sec6nd Column the entry ‘six months’ shall be substituted.” 

(4) Act X of 1922: (Received the assent of the Governor- 
General on 5th March, 1922.) This Amending Act, amended the 
wording of Section 5, Act IX of 1908, by substituting the words 
"hy or under any enactment” for the words “by any enactment or 
rule”; and, in Section 29 of the Limitation Act, IX of 1908, for 
Sub-section (1) another Sub-section was substituted. {See S. 29, 

of the Act, as amended.) 

(5) Act XI of 1923: (Passed on the Sth March, 1923.) 
This repealing and Amending Act, amended certain articles of the 
First Sdbedule, to the extent, and in the manner mentioned in 
fourth column of the First Schedule. These amendments are 
4uly noted under Arts. 4 and 5; 7 to 31; 33 to 36; 38 to 115 ; 117 
to 120; 122 to 144;. 146 and 146-A; 148 and 149; 153, 154 and 

.:3 ^ 

2 
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164 to 170; 159; 161; 172; 174 and 177; and for Section 2, Act 
XXVI of 1920, another section was substituted. 

(6) Act XII of 1923: (Received the assent of the Governor- 
General on 16th March, 1923.) It further amended the Indian 
Limitation Act, 1908, ... in order to provide for the removal 
of certain existing discriminations between European British sub¬ 
jects and Indians in criminal trials and proceedings, by enacting 
the insertion of item 150-A in the First Schedule to the Indian 
Limitation Act. 

(7) Act XXX of 1925: This Amendment Act, came into 
force on the 1st day of April, 1926, having received the assent of 
the Governor-General on the 23rd September, 1925. It further 
amended Arts. 5 and 159 of the Act of 1908. 

(8) Act I of 1927: A further amendment of the Limitation 
Act, 1908, was made by the Indian Limitation (Amendment) Act, 
1927, which received the assent of the Governor-General on the 
18th February, 1927, and came into force on the 1st January, 1928. 
By this enactment, amendments were made in Sections 20, 21, Act 
IX of 1908; and Art. 132, in the First Division of the First Schedule, 
and Art. 166 in the Third Division of the same Schedule were 
amended in certain respects. 

(9) Act IX of 1927: This Act, called the Indian Limita¬ 
tion (Second Amendment) Act, 1927, received the assent of the 
Governor-General on the 3rd and 16th April, 1927, and came into 
force on the 1st January, 1928, making certain amendments in 
Art. 182, Schedule I, Act IX of 1908. 

(10) Act X of 1927: (Passed on the 4th April, 1927) 
amended Act IX of 1908, by making verbal alterations in the 
designation of certain Courts. 

(11) Act I of 1929: This (Amendment) Act, came into 
force on the 1st January, 1929, and amended Section 10, Act IX 
of 1908, by the insertion of a new paragraph, and amended the 
First Schedule by the insertion of new Arts. 48-A and 48-B, and 

by amending Art. 134, and inserting the additional Arts. 134-A, 
134-B and 134-C. 

# 

(12) Act XXI of 1929: This Act called the Transfer of 

Property (Amendment) Supplementary Act, 1929, came into force 

on the 1st April, 1930, and amends Art. 132 in the First 

Division of the First Schedule to the Indian Limitation Act, 1908, 

b) adding cl. (c) “advances secured by mortgage by deposit of 
title-deeds”. 

(13) Act VIII of 1930: (Passed on the 16th March, 1930) 
amends Art. 43, and Art. 151 of the First Schedule to the Indian 
Limitation Act: and repeals Sections 30 and 31 and the Second 
Schedule of the Indian Limitation Act, 1908. 
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TITLE II: RULES FOR CONSTRUCTION OF STATUTE. 

16. A CONSOLIDATING STATUTE.—Aci IX of 1908, 
by repealing the whole of the earlier Act X\ ol 1877, and t)iher 
Limitation Amending Acts, etc., forms, as amended iip-lo-datc, 
a complete Code of Limitation for Ihitish India. In aj)plying 
the principles of limitation, the Courts are not permitted to travel 
beyond the articles, and the exceptions, ami provisos embodied in 
the Limitation Act itself, and apart from the provisions of the Act 
itself there is no principle w'hich can legitimately be invoked to add 
to or supplement its provisions.® 

The very object of consolidation is to collect the statutor}' law 
bearing upon a particular subject and to bring it down to date, in 
order that it may form a useful Code applicable to the circum¬ 
stances existing <it the time zvhen the co)isoiidati}!g Act is passed. 
In construing a consolidating Act it is not necessary to trace the 
enactment to its source, and to discover the state ot things which 
existed at a prior time when it first became law. There is ncithei 
reason nor authority to recommend the proposition, and it has 
been held that 


The Madras deci¬ 
sions. 


“when the words of a consolidating statute are clear, 
their effect cannot be cut down by a comparison with 
the language of the earlier statutes. 


A Full Bench of the Madras High Court, has, similarly, 
held in Goped Naidu v. The Crown that 

*‘where a statute is expressly said to codify the law, it is not permissible 
to go outside the Code so created, because before the existence of that Code 
another law prevailed.” 

Likewise, it has been ruled by a Bench of the Madras High Court, 
that 


■“the Court cannot introduce a new' period of limitation on any groun o 
equity. The Limitation Act is complete in itself, and any ground for exten¬ 
sion of time or for the suspension of time must be sought for within the four 

comers of the Act itself.” 

Accordingly, having regard to all the provisions of the Limitation 
Act, which is intended for the purpose of preventing the claims 
which parties have failed to enforce within a reasonable time, 

9. Sarat Kamini Dasi \. Nagendra Nath, (1925) 89 I.C. 1000 29 C.W. 
N. 973. 

10. Administrator^General v. Premlal, 22 Cal. 788 (798) =22 I.A. 107 
’(P.C.); also see Janardan v. Ramdhojie, 23 Cal, 738 (752) (F.B.). 

11. Ibid. 

12. Balasubramania v. Swarnanwl, 38 Mad. 199 21 I.C. 32, 

13. 46 Mad. 605=1923 Mad. 523 (2) (F.B.), (Reid, on Bank of 
Bngland v. Vaglideo, 1891 A.C. 107. 

14. Ammathai Ammal v. Sivaratna Pillai, 85 I.C. 272 (275) 1925 Ma 

334; (Devadoss and Jackson, JJ.). 
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"it is against all principles of statutory construction to invoke for the purpose 
of the determination of the question” (of limitation,) “any principle^ or 
provision not included in the Limitation Act itself, or necessarily im- 

plied in any of its provisions.”’^® 


It has often been pointed out by the Judicial Committee that 

“where there is a positive enactment of the Indian Legislature, the proper 

course is to examine the language of that statute 
The Privy Coun- ascertain its proper meaning, uninfluenced by 

cil view. considerations derived from the previous state of 

the law—or of the English law upon which it may be founded.”^® 


In the case of Narendra Nath Sarcar v. Kamalbasini Dasi^"^ 
their Lordships of the Privy Council, have referred to the observa¬ 
tions of Lord Herschell in the English case of Bank of England 
V. Vagliano^^ as authoritatively stating the proper mode of dealing" 
with an Act intended to codify a particular branch of the law, in 
these words:— 


“The proper course is in the first instance to examine the language of 

1891 A C 107 statute, and to ask what is its natural meaning 

uninfluenced by any considerations derived from the 
previous state of the law and not to start with enquiring how the law 
previously stood, and then assuming that it was probably intended to leave 
it unaltered, to see if the words of the enactment will bear an interpretation in 
conformity with this view. If a statute, intended to embody in a code of 
particular branch of the law, is to be treated in this fashion, its utility will 
be almost entirely destroyed, and the very object with which it was enacted 
will be frustrated. The purpose of such a statute surely was that on any 
point specifically dealt with by it, the law should be ascertained by inter¬ 
preting the language used instead of, as before, roaming over a vast 
number of authorities in order to discover what the law was, extracting it 
by a minute critical examination of the previous decisions.” 


The Rule laid down in the above authoritative pronouncement by 
the House of Lords, and quoted by their Lordships of the Privy 
Council, is briefly to the effect 


that the proper^ course to adopt in construing an Act was to ascertain 
t e natural meaning of its language and not to assume that it was intended 
to leave the existing law unaltered, except when that intention was stated.”-^®' 

It was held in Gokiil Mandiiv v. Pudtnanund Singh^^ that it is 

' ^ exhaustive on the matters in respect of 

which It declares the law, and it is not the province of a Judge to disregard 
or go outside the letter of the enactment according to its true construction.”^ 


509 


^ 15. Ammalu Antma v. Narayana Nair, 51 Mad. 549=1928 Mad 
—111 I.C. 210 (214); (Srinivasa Aiyangar and Curgenven, JJ.). 

=1928 c ^4^(P Kalawati, 55 I.A. 18=7 Pat. 221 (227> 

17. 23 I.A. 18=23 Cal. 563 (571, 572)=6 M.L.J. 71 (P.C.). 

18. 1891 A.C. 107; (Reid, in 46 Mad. 605 F.B., supra.). 

19. See Karv Stngh v. Emperor, (1912) 40 Cal. 433=18 I.C. 660 (661). 
30. 29 LA. 189=29 Cal. 707 (P.C.). 
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In view of the present Act IX of 1908, having followed a prior 
series of Limitation Acts, it may he noticed that mere change in 
language is not necessarily indicative of a change of intention.”' 
Nevertheless, it is the duty of the Court to ilnd out what the Act 
under consideration means, and not to embarrass itself with pre¬ 
vious decisions on fonner Acts when considering the construction 
of a plain Statute framed in different words from the f(jrmcr.^’’^ 


17. A STATUTE OF REPOSE.—The Statutes of Limita- 

tion are intended to have operation as 
^ lency, Statutes of Repose, as they have been 

the limitation law characterized by Lord Kenyon, or as 

Statutes of Peace, as described by Baron 
Bramwell; and, the time limit of actions hxed by such legislative 
enactments as prescribe the periods beyond which suits, appeals, or 
applications may not be brought upon certain claims or remedies 
sought to enforce certain rights, arc justified by Jurists and 
Judges, by reasons of Public Policy, though it is readily acknow¬ 
ledged that in certain cases a strict working of the Limitation Law, 
though calculated to be for the benefit of the community as a whole, 
is bound to be productive of considerable hardship to individual 
members. 


18. THE OBJECTS OF LIMITATION LAW.—The 
tmderlying purpose of such Statutes of Limitation is to prevent the 
tmexpected enforcement of stale claims concerning which persons 
interested have been thrown off their guard by want of prosecution.^® 

“All statutes of limitation have for their object the prevention of the 
rearing up of claims at great distance of time when evidence arc lost, 
and in all well regulated countries the quieting of possession is held an 
important point of policy.*'^* “The statute of limitation is a statute of 
repose enacted as a matter of public policy, to fix a limit within which an 
action must be brought, or the obligation be presumed to have been paid, 
and is intended to run against those who are neglectful of their rights, 
and who fail to use reasonable and proper diligence in the enforcement 

thereof.”2« 

Similarly, it has been observed by Story, in his Conflict of Laws, 
as noticed by Mahmood, J., in Mangulal v. Kandhailalff^ 

“The object of them is to fix certain periods within which all suits shall be 
brought in the Courts of a state whether they are brought by or against 


21. Maxwell. 7th Edition, p. 275, cited at p, 24 of Haji Abdul Rahiman 
V. Khoja Khaki, 11 Bom. 6 (F.B.). 

22. Per Sir G. Jessel, M. R. in Hack v. London, P. B. Society, L. R. 
23 Ch. Div. 108, cited in 11 Bom. 6 (18). 

23. Wood, 4th End., p. 9. 

24. Per Lord St. Leonards in Trustees of the Dundee Harbour v. 
Dongail, (1852) 1 Macq. H. L. 321. 

25. Wood, 4th Edn., p. 8. 

26. 8 All. 475=6 A.W.N. (1886), 233. 
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subiects or by or against foreigners. . . Laws, thus limiting suits, are 

founded in tL noblest policy. They are statutes of repose, to quiet 
titirto suppress frauds, and to supply the deficiency of proof arising 
from the ambiguity and obscurity or the antiquity of transactions. They 
proceed upon the presumption that claims are extinguished, whenwer they 
are not litigated in the proper forum within the prescribed period. 

Further, it is observed by the same learned author, that, 

“they take away all solid grounds of complaints, because they rest on the 
negligence or neglect of the party himself. They quicken diligence by 
making it in some measure equivalent to right. They discourage litigation 
bv burying in one common receptacle all the accumulations of past 
which are unexplained, and have now, from lapse of time, become mexphcable. 

The maxim is that the law helps the vigilant, and not the 

indolent— Vigilantibus et non dormientibus 
jura subveniunt this is in view of the fact 
that time destroys the evidence of title, and the law wisely and 
humanely makes that evidence superfluous after a length of time.^^ 
Another maxim of law is Interest reipublicae ut sit finis litium —^ 
“The interests of the State require that a period should be given 
to litigation.” As observed by Plumer, M.R., in Chohnondeley v. 
Clinton, 


The Maxim. 


“the public have a great interest in having a known limit fixed by law 
to litigation for the quiet of the community, and that there may be a 
certain fixel period after which the possessor may know that his title and 
right cannot be called in question. It is better that the negligent owner, who 
has omitted to assert his right within the prescribed period should lose his 
right, than that an opening should be given to interminable litigation, ex- 
pqsing parties to be harassed by stale demands, after the witnesses of the 
fact are dead and the evidence of the title lost.” 


It has been said by John Voet that controversies are limited to a 
fixed period of time, “lest they should be immortal while men are 
mortal”. 


Their Lordships of the Privy Council have stated in Luchmee 
„ . r> -1 Buksh v. Runjeet the object of the 

Rulings. Legislature in passing the Statutes of limita¬ 

tion “is to quiet long possession and to 
extinguish stale demands” and again, in Rangayya v. Bobba 
Sriramulu^^ it is observed that 


the object of a Limitation Act is presumably to compel people who have 
actionable claims to sue upon them with due promptitude or to forfeit the 
right to do so at all.” 


Similarly, Bayley, J., has stated in an English case,^^ that 

27. Taylor, on Evidence, p. 84. 

28. (1820) 2 Jac. and W, 140; also see Chhaganlal v. Bapubhai, 5 Bom. 
68, 72. 

29. 20 W.R. 375 (P.C.). 

30. 27 Mad. 143 (150)=:31 I.A. 17=14 M.L.J. 1 (P.C.). 

31. Battley v. Faulkner, 3 B. and Al. 288. 
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“one of the objects of the statute of liniitalion was. that llu- action should 
be brought to trial, at a period of time when tlie defeudant could be pre¬ 
pared with his witnesses to meet the charge, whieli would tiul be the case 
if the action might be postponed to an indefinite perioil." 

Likewise, Malmiood, J., has held in Jaglal v. ilarmirayan Singli^" 
that the statutes of limitation being “intended to check tendency of 
dilatoriness”, must have operation as statutes of repose, and should 
not be allowed to be slackly dealt with, otherwise “they cease 
to be statutes of repose, and frustrate the veir' object which they 
aim at’\ And, the same learned judge, has given a definite expres¬ 
sion to his view, following the language of Mr. Justice Story, 

“that statutes of limitation were statutes of repose, and that they should 
be administered not in a variable manner, but as strictly as possible,, in 
order to strengthen the repose at which they aim," 

in the case of Ramjiwan Mai v. ChandmaL^'^ lie has observed that 
the statutes of limitation are to be treated 

“as definite rules of laws, giving to the population for whom those laws 
have been framed a guarantee that after a lapse of a certain period they 
niay rest in peace and rely upon titles or other rights which they have 
acquired.’^ 

19. STRICT CONSTRUCTION OF LIMITATION 

LAW.—In the case of Mangulal v. Kandhailal^* Mahmood, J. took 
occasion at great length to explain the views long entertained by him 
that the Courts of British India in applying Acts of Limitation are 
not bound by the rule established by a balance of authority in England 
that statutes of this description must be construed strictly, against 
their operation; on the contrary he held that such acts, where their 
language is ambiguous or indistinct, should receive a liberal inter¬ 
pretation and be treated as “statutes of repose”, and not as of a 
penal character or as imposing burdens.®^ As observed by Mitra in 
his Lectures on Limitation, for purposes of construction, remedial 
statutes and those which concern the public good, are often distin¬ 
guished from penal statutes, and the statutes encroaching on rights 
or imposing burdens. The latter it is said should be construed strictly. 
The expression “construction” as applied to documents includes a 
determination of the meaning of words, which is a question of fact; 
but, it also includes their legal effect, which is a question of law. The 
expression construction as applied to a statute means the interpreta¬ 
tion of the language of a legislative enactment, according to the plain 
grammatical meaning of the words used, or if the words are capable 
of more than one meaning, to gather the intention, expressed or 
necessarily implied which may be attributed to the legislature from 
the nature of the enactment. It is a well-established rule of inter¬ 
pretation of statutes that a penal statute, or one that creates a burden 

• 

32. 10 All. 524 .(529). 

33. 10 All. 587 (5%)=8 A.W.N. (1888) 258. 

34. 8 All. 475—Per Mahmood, J. 

35. Parhati v, Bhola, 12 All. 79 (90, 91)=10 A.W.N. (1890) 25. 
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of taxation on the subject, or takes away certain common law 
rights from individuals, must be construed strictly: A strict con¬ 
struction of a statute means that words used are not to be regarded a 
including anything which is not within its letter as well as its 
spirit, and what is not clearly and intelligibly described m the very 
language of the statute, as well as manifestly intended by the legis¬ 
lature, is not to be presumed against the person who is to be affected 
by them. (See Wilherforce, pp. 246-9.) Two views have prevailed 
as to the interpretation of a technical statute like the Limitation Law. 
The common view is that enunciated by Lord Cranworth, C., m 
Roddam v. Morley,^^ that though there is nothing morally wrong 
in setting up a plea of limitation in bar of an action, it must be 
acknowledged that the statute of limitation restricts or prevents the 
exercise of the common law right of an individual in the interests of 
the general public i and the defence of limitation, however righteous, 


is 


'‘not to be extended to cases which are not strictly within the •enactment.* 

In other words it should not receive a liberal construction, but must 
be construed strictly in favour of the plaintiff’s right to pro¬ 
ceed, i.e., Limitation must be construed strictly, but the ex¬ 
ceptions liberally. 

20. In Luchme Buksh Roy v. Ranjeet 
20 W.R. 375 P.C. /?am a case under the old Act XIV 

of 1859, their Lordships of the Privy Council 
observed as follows:— 


“It has been said that this case ought to be decided upon an equitable 
construction, and not upon the strict words of the statute; but their Lord- 
ships think statutes of limitation, like all others, ought to re’Oeive such a 
construction as the leuiguage in its plain meaning imports. Statutes of 
Limitation are in their nature strict and inflexible enactments. The object 
of the legislature in passing them is to quiet long possession, and to extin¬ 
guish stale demands. Such legislation has been advisedly adopted in India 
as it has been in this country, and their Lordships think that, in construing 
these statutes, the ordinary rules of interpretation must prevail.” 

This ruling was relied upon in Abkiram Goswami v. Shyama Cha- 
ran,^^ in construing the word “purchaser” in Art. 134 of the Limita¬ 
tion Act XV of 1877, and their Lordships were 

“unable to give to the Limitation Act the wider interpretation adopted by the 
High Court, and to treat the lessee as a pufchaser under Art. 134 of the 
Act. The purchaser must be the purchaser of an absolute title.” 


21. It has been 

Allahabad. 


already noticed, see para. 19, that the view 
taken by Mahmood, J., in Mangulal v. Kan- 
dhai,^^ following the opinion of Mr. Justice 


36. (1857) 1 De G. and J. 23. 

37. 13 Beng. L. R. 177=20 W.R. 375 (P.C.). 

38. 36 Cal. 1002=4 I.C. 449 (P.C.). 

39. 8 All. 475 (480, 482). 
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Story, m his ConfUct of Laivs, is that the Limitation Law 
as a statute of repose, must be liberally construed as incorporating 
a principle of great benefit to the community, though of some hard¬ 
ship to an individual litigant. And the same view was taken again 
by the same learned Judge, in Farbati v. that in cases of 

ambiguity, or indistinctness of meaning, the Indian Limitation Act 
should^ not be subject to the rule of strict construction against its 
operation, and that exceptions to the operation of the Act should 
not be construed liberally. Again in Ammc Rabaoi wZia . IJimcd 
this opinion was reiterated that the Statutes of Limitation being 
statutes of repose should be strictly enforced for security of titles. 

However, Knox, J., in Konikislion v. Kashibai'*^ took the opposite 
view that 

the Limitation Act is an Act which takes away existing riglits, and the 
language of such an Act should be carefully construed.” 

Accordingly, in construing the general language of S. 12, of the 
Limitation Act, XV of 1877, it was held by Stanley, C.J., and Burkitt, 
J., on appeal, that the words “time requisite for obtaining a copy” 
could not be restricted to a copy obtained for the purpose of an 
appeal. And, in Abdul Karim v. Islamun-Nissa Bibip^ it was held 
that the benefit of doubt, in case of an ambiguity in the meaning of a 
word, or a sentence in a statute, should always be given to the plain¬ 
tiff, in other words, that the statute should be construed in favour 
of the right to proceed as it takes away the common law right of a 
party to seek the remedy at the hands of a Court of justice. 

22. The Bombay High Court, took the view as far back as 
Bombay. 1875, in Umiashankar v. Chhotalal^* that a 

Limitation Act, being, as such, restrictive of 
the ordinary right to take legal proceedings, it must, where its 
language is ambiguous, be construed strictly, i.e., in favour of the 
right to proceed (siee 9 Bom. H. C. Rep. 111). The principle 
has been consistently acted on in this Court, that Statutes of 
Limitation, being in limitation of common rights are not to be 
extended by construction to cases not clearly included within their 
terms."*® Statutes which encroach on the rights of subjects as 
regards persons or property must receive a strict construction. 
When the language is doubtful,*" such statutes are not hastily 


40. 12 All. 79 (90, 91). 

41. 13 All. 282 (287) (F.B.). 

42 . 29 All. 264 (265). 

43. 38 All 339 (343) =14 A.L.J. 401. 

44. 1 Bom. 19 (Westropp, C.J.), followed in 3 C.L.R. 440, 

45. Parashratn Jethumal v. Rakhma, 15 Bom. 299 (305) citing 1 
Bom. 19; 9 Bom. 373 (403) ; 6 Bom. 719 (724) ; and 14 Bom 269 (272) ; 
also see Ramchandra v. taxman, 31 Bom. 162 (followed 1 Bom. 19). 

46. Slecretary of State v. Balvant Ganesh, 28 Bom. 105 (118); also 
aee 29 Bom. 480. 

47. Balvant Ganesh v. Secretary of State, 29 Bom. 480. 
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to be assumed to interfere with and take away by legislation the 
general rights of the subjects, except when the intention is expressed, 
or necessarily implied.-- On the other hand, enabling sections 
which allow persons under disability to exercise their legal n^ts 
within a certain time should be construed liberally rather than 

narrowly.^® 

23 The Limitation Act is a disabling Act, and no Court 

is justified in straining its language beyond 
Calcutta. i^atural meaning in order to take away 

from any one the rights which but for it he would possess."* And,, 
where the language of an Act of Lunitation specifies the particular 
cases for which a period of limitation is provided, the Court ought 
not to interpret that language so as to include cases not falling 
within the strict meaning of the words used.®® Maclean, C.J., has 
held in the Full Bench case of Poorno Chunder Ghose v. Sassoon,^ 
that reading the language of S. 13, Act XV of 1877, the provisions 
of that section in a Limitation Act, must be construed strictly, 
and when set up as a defence, must not be extended to cases which 
are not strictly within the enactment, whilst exceptions or an 
exemption from its operation are to be construed liberally. In 
Maharaja of Cooch Behar v. Mahendraj^ it was held that it is con¬ 
trary to sound canons of construction to enlarge the scope of the 
provisions of a Statute of Limitation, by importing into them words 
which are not to be found there. 

24. The Bombay view was followed by the Ptmjab Chief 

Lahore Court, in Bhagwandas v. The Collector of 

Lahore,^ where it was held 

“that the statutes of Limitation being restrictive of the ordinary legal 
rights should as far as possible be construed in favour of the right to 
proceed”; 

but this principle 

“can be applied only in cases of doubt and of ambiguity of language.” 

When the words of a statute are perfectly plain, a so-called 
equitable construction” is not permissible, no matter what the 


47-a. Balwant Gatiesh v. Secretary of State, 29 Bom. 480. 

48. Kiirgodigowda v. Ningangowdet, 41 Bom. 625=41 I.C. 238. 

or. 7 Cal. 333=9 C.L.R. 209; also see 5 C.W.N. 

ODD ( 359 ) . 

50. In the matter of Ram Sunker Bhadoory, 3 C.L.R. 440 (442) ; also- 
s^Ram Lakhi v. Durga Charn, 11 Cal. 680; and Harendro v. Aunoordi^ 
a . 44 (Art. 127 of the Limitation Act held inapplicable to a suit by a 
s ranger, wlm has purchased a share in the joint family property from a 
member of the family not in possession of his share at the time of the sale). 

2. 66 I.C. 923=34 C.L.J. 465. 

3. 79 P.R. 1904; relied on 20 W.R. 375 (P.C.), at p. 378. 
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apparent hardship may be. The rule of law is enunciated in Miran 
Baksh V. Ahmed* that the language of a disabling statute must be 
strictly construed and in favour of the right to proceed. i>y the 
term “strict construction” is meant nothing more than that the 
words of a statute should be fairly and faithfully interpreted, so 
as not to exclude, on the one hand, cases not within its operation 
according to the plain sense of the words, nor, on the other, to 
exclude those clearly within its operation.® The Limitation Act is 
a disabling Act, and no Court is justified in straining its language 
beyond its natural meaning, in order to take away from any one 
the rights which, but for it, he would possess.”*^ As the law of 
limitation restricts a man from enforcing his rights, it must receive 
strict construction, and if there be any doubt, the interpretation 
placed upon the law should be in favour of the right to proceed. 
The view is held, by a Full Bench, that statutes of limitation must 
be strictly construed, and no man is to be deprived of his rights 
which would by law belong to him unless the specific provisions of 
law, which are alleged to take away those rights can be shown to 
apply clearly and in precise terms to his case.® The provisions of 
the Statute of Limitations must be construed wih reasonable 
strictness.® 


Madras. 


25. In Bathula Venkanna v. Namiidiiri^^ the Madras High 

Court, whilst construing the language of an 
Interest Act, which is penal and imposes a 
higher liability than was known to common law, made an obiter 
dictum observation that 


“the Limitation Act is one which operates as a bar to a claim which is legally 
enforceable, and it should, therefore, be construed as much as possible in 
favour of the person whose right is sought to be barred.” 

Similarly, in the case of an execution application falling under 
Art. 179, els. 4 and 5, it was held by Muthuswami Aiyar, J., that 
“as the Limitation Act is one which takes away the remedy, it ought 
to be construed, in case of doubt, so as to advance the remedy. 
Where two constructions were not possible as to the applicability 
of S. 4 read with S. 14, of Act IX of 1908, it was held that a 
liberal view could not be taken of the language of S. 4, when to 


4. 145 P.R. 1907 (Rattigan and Lalchand, JJ.). 

5. Rangan v. Mabhubchand, 55 P.R. 1897. 

6. Ibid. (Chatterji and Clark, JJ.). 

7. Anant Ram v. Inayat Alt Khan, 2 L.L.J. 549 (554) (Leslie and 
Pundas, JJ.). 

■ 8. Sundar v. Salig Ram, 26 P.R. 1911‘=9 I.C. 300 (F.B.) (Reid, 
C.J., Kensington and Rattigan, JJ.). 

9. Mt. Mayadein v. Diwan Chand, 1935 Lah. 115 (2). 

10. 41 Mad. 18=41 I.C. 807 (Mad.). 

11. Kunhi Kcrnnan v. Seshagirx, 5 Mad. 141 (144) (per Muthuswami 

Aiyar, J.). 
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do so would involve disregard of the words of the statut^ If two 
constructions were possible, the more liberal one might have been 
adopted in interpreting S. 4 of the Act, which allows in certain 
circumstances the filing of suits after the period has expired on 
a day when the Court is closed.'^-^ 

26. EQUITABLE CONSIDERATIONS.— Their Lord- 
ships of the Privy Council have observed in Nagendranath Dey 
V. Siircsh Chandra'^"' that the fixation of periods of limitation must 
always be to some extent arbitrary, and may frequently result in 
hardship. But in construing the provisions of the Limitation Act, 
equitable considerations are out of place and the strict grammatical 
meaning of the words is the only safe guide.'^-^ Equitable con¬ 
struction is not permissible when the words of a statute are plain, 
and these words should be fairly and faithfully interpreted, so as not 
to exclude on the one hand, cases not within the operation of 
the enactment, nor, on the other hand to exclude those clearly 
within the operation.''^ In Luchme Baksh Roy v. Ranjit Ram 
Panday, the rule was laid down in express terms that Statutes 
of Limitation, like all others, are to receive such a construction as 
the language in its plain meaning imports, and that in construing 
these statutes, no equitable construction should be put upon them. 
Again, in Mohumnmd v. The Collector, the Privy Council refused 
to put an equitable construction on Act IX of 1859, S. 20, which 
was a special law of limitation, without any express saving in 
favour of persons under disability. Similarly, it has been held 
by Rankin, C.J., in Hari Mohan v. ParmeshaP"^ that in applying 
the Indian Limitation Act to particular cases, the Courts are not 
warranted in introducing savings or exceptions which are not 
found in the Statute, either because these may be within the 
reason of other exceptions, or because of considerations of mere 
hardship. The Statutes of Limitation are in their nature strict 
and inflexible, and are not susceptible of equitable construction. 
(See para. 32, post.) However, difficulties have frequently been 
imposed on Courts of Justice in construing Statutes, arising from 
the apparent conflict between special and general legislation; 
and the rule of construction that special legislation is not repealed 

12. Gohindasami v. Sami Padayachi, 1923 Mad. 114 (2)i=69 I.C. 724; 

also see Maqbtil Ahmed v. Pateshri, 118 I.C. 670=1929 All. 677 (Sections 
4 and 14, explained) . 

12-a. 1932 P. C. 165. 

13. Nagendra Nath Dey v. Suresh Chandra, 1932 P.C. 165 followed 
\n A shut osh Chowdhury v. Sm. Khinied Kamini Dalsi, 1933 Cal. 422=144 
I.C. 150; also see Pannalal v. The Adjai Coal Coy., 101 I.C. 62=1927 Cal. 

AX/ • 

14. Rangan v. Mabbttbchand, S5 P.R. 1897. 

15. 20 W.R. 375 (P.C.). 

16. 21 W.R. 318 (P.C.). 

17. 117 I.C. 543 (548). j 1<. UNIVERSITY 

I Nn. • • .a 
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by general enactments, unless a clear implication of that intention 
can be found, was adopted in early times to meet these difficulties, 
and has been acted on in numerous modern instances.^® The 
Rule is 

“that a subsequent statute in general terms is not to be construed to repeal 
a previous particular statute, unless there are express words to indicate that 
such was the intentiony or unless such an intention appears by necessary 
implication. 

This rule has been followed by the Madras High Court, in Ainmalii 
Amma v. Narayana Nair,^^ where it was observed, having regard 
to all the provisions in the Limitation Act, that it is against all 
principles of statutory construction to invoke for the purpose of 
the determination of the question of limitation, any principle or 
provision not included in the Limitation Act itself, or necessarily 
implied in any of its provisions. To the same effect is a recent 
decision of the Allahabad High Court in Mohammad Yiinis v. 
Tilok Chand^^ where it was held that there is no sanction in law to 
invoke in aid principles of equity to enlarge the period of limita¬ 
tion by excluding some time in computing the period of limitation 
for which no authority is to be found within the four comers of 
the Limitation Act. When a Rule has been laid down by a Legis¬ 
lature it has to be followed, and it is not open to the Court to 
enquire into the reasons for that rule, and to attempt to supplement 
those rules on equiable grounds. Likewise, it has been held by the 
Oudh Judicial Commissioner’s Court in Ram Pher v. Ajodhiya 
Singh^ that the Limitation Act must be taken to be exhaustive as 
regards the extension of the period of limitation, and no equitable 
principle can be introduced which is not expressly recognised by 
the provisions of the Act. 

27. LITERAL CONSTRUCTION.—Where the meaning 
of the Legislature is free from all reasonable doubt, the Courts 
are not permitted to give effect to the supposed intention of the 
Legislature which is at variance from the language used. As held, 
by their Lordships of the Privy Councily in Crawford v. Spooner 


18. Unnoda Persaud v. Kristo Coo.mar, 19 W.R. 5 (P.C.). 

19. Per Bovill, C.J. in Queen v. Champneys, 6 C.B. 384. 

20. 51 Mad. 549=1928 Mad. 509=111 I.C. 210. 

21. 1935 All. 323 (326). 

22 . 87 I.C. 17=1925 Oudh 369. 

23. 4 M.I.A. 179 (187, 189), per Lord Brougham; also see Shidelingapa 
V. Karibosapa, 11 Bom. 599 (602); the words “law in force before” in 
S. 230, C. P, Code, 1882, were construed to mean the whole law on the 
•ubject, and not merely Art. 179 of XV of 1877, which was their plain 
g^rammatical meaning. Also se^y Motichand v. Krisknarao, 11 Bom. 524 
and Goluk v. Harapria, 12 Cal. 559, as illustrations of the principle that the 
ordinary grammatical construction is liable to be modified by a consideration 
of the context and purpose of the Act. See Mitra’s Law of Limitation, p. 273. 
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«the construction of an Act must be taken from the bare words of Ae 
Act, aided of course by the context: that the Court had to construe the 
words of the Act (X of 1841), as they found them, and to take the meaning 
which the words given naturally implied; unless it was controlled, or altered, 
either by the Preamble, or by the context of the words in question.^ ‘ * 

'‘that the Court cannot fish out what possibly may have been the intention 
of the Legislature; and cannot aid the Legislature’s defective phrasing of 
the statute, nor add, mend, and by construction make up deficiencies whi^ 
are left there. Accordingly, if the Legislature did intend that which it 
has not expressed clearly; much more, if the Legislature^ intends something 
very different; or pretty nearly the opposite of what is said, it is not for the 
Judges to invent something which they do not meet with in the words of 
the text, and so as to supply a meaning. 

28. An Exception to this general rule arises when a general 

word is used with other more specific terms 
Exceptions. taken ejiisdem generis, with 

those denoted by the other words, e.g., in Govind Chunder Goswatni 
V. Ritngunmoney, the general words of Art. 178 of the Limitation 
Act XV of 1877,—“applications for which no period of limitation 
is provided elsewhere in this Schedule, etc.”—were held not to 
include every application to the Court in reference to its own list, 
such as applications to transfer a case from one board to another, 
to transfer a case to the bottom of the board, change of attorneys, 
and so forth. 

It was held that 


1. General words “in all cases where general words are used, the 
following specific general words must be construed with some limi- 
words taken e/us- tation with reference to the words they 
dem generis. follow.”24 

Similarly, it was held in In the matter of Ishan Chunder 
Roy,^^ that the aforesaid Art. 178, Sch. II, Act XV of 1877, did 
not bar an application for probate, to which it was not applidable. 
The principle of noscitur a sociis, as it is called, “applies only 
where the specific words are all of the same nature, and it is 
further subject to the proviso that there is nothing to indicate 
that a wider sense was intended.^® For example, in Bank of Madras 
V. Multan Chand,^'^ the Aladras High Court, could not accept the 
argument that the “of/ier relief' referred to in Art. 95, Act XV of 
1877, must be of the same kind as setting aside a decree obtained 
by fraud and thus lunit the operation of the article to specific 
relief on the ground of fraud. The relief claimed in this case was 
compensation for damages caused to the plaintiff by the fraud 
practised by the defendant, and the expression “lOther relief” in 
Art. 95 was held comprehensive enough to include such relief. 

23-a. See foot-note 26 at page 21. 

24. Btildeo Das v. Howe, 6 Cal. 64=6 C.L.R. 582. 

25. 6 Cal. 707=8 C.L.R. 52. 

26. Gosvami Shri Purushoiamji v. Rohh, 8 Bom. 398 (401) 

27. 27 Mad. 343. 


1 
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29. It was stated in Ruckmaboye v. LuUohhoy Mot^hand^^ 

2 , Technical by their Lordships of the Privy Council, that 

^ words. 

"where words in a statute have long been used in a sense which may be 
called Technical, and have been judicially construed, and adopted by the 
Legislature as having a certain meaning, the rule of construction of statute 
will require, that the same words used in a later statute should be con¬ 
strued according to the sense in which they have been so previously used, 
although that sense may vary from the literal meaning of them.” 

This constitutes, therefore, an exception to the general rule of 
literal interpretation. For instance, it was held by the Privy 
Council, in Kalyandappa v. Chanhasappd^^ that the words “a suit 
to obtain a declaration” in Art. 118, are terms of Art., and refer 
to S. 42 of the Specific Relief Act, as judicially construed in 
33 I.A, 156 (P.C.). Similarly, the Bombay rulings noticed in 
Moharema Fatteh Singhji v. Dessai Kidlianraeji,^^ laid down a 
meaning of the term “immoveable property,” in a sense previously 
understood, in the absence of a definition of the term in the 
Limitation Act XIV of 1859. The literal construction has a 
prima facie preference. However, it is not only permissible, but 
necessary, to take a broad general view of the Act, so as to get 
an exact conception of its aim, scope and object, in order to ascer¬ 
tain the real meaning of the words used, under all the circum¬ 
stances with reference to which the words were used by the 
Legislature.®^ 

"The first and most elementary rule of construction, according to Maxwell 
is, that it is to be assumed that the words and phrases are used in their 
Technical meaning if they have acquired one; and in their popular 
meaning, if they have not. And, that the phrases and sentences are to 
be construed according to the rules of grammar; and from this presumption 
it is not allpwable to depart unless adequate grounds are found either in 
the context, or in the consequences which would result from the literal con¬ 
struction,. for concluding that that interpretation does not give the real 
intention of the Legislature.”*^ 

Primarily, the intention of the Legislature must be ascertained from 
the language of the statute taken in its plain, ordinary grammatical 
sense: and it would be wrong to speculate on its policy, or supposed 
intention by drawing general inferences from the nature of the 
objects dealt with by the Statute. In construing an Act the ques¬ 
tion is not what may be supposed to have b^en intended, but what 
has been said.®® Where the terms of an Act are clear and plain, it 


28. 5 M.I.A. 234 (250) (P.C.). 

29. 1924 P.C. 133 (142)=48 Bom. 411 (425)=51 LA. 220 (P.C.). 

30. See 21 W.R. 178 (P.C.) ; also see The ColUctor v. Krishnanath, 
5 Bom. 322. 

31. Maxwell, 7th Edn., pp. 19-20. 

,32, Maxwell, 7th Edn., p. 2. 

'6rcphy V. Attorhey-G^neral, (1895) A.C. 202; Reid, on in Henrietta 
v.“ Attomey-Geheral, 1930 P. C. 120 (Can.). 
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is the duty of the Court to give effect to it as it stands.®^ The 
essence of a Code is to be exhaustive on the matters in respect of 
which it declares the law, and it is not the province of a Judge to 
disregard, or go outside the letter of the enactment according to 

its true construction.®^ 

30. The Courts are bound to construe the sections of an Act 
according to the plain meaning of the language used, unless we 
can find either in the section itself or in any other part of the 
statute, anything that will either modify, or qualify, or alter the 
statutor}^ language,®^ even if the result of such construction lead 
to anomalies or be productive even of absurdity.®"^ It is, however, 
3. Construction ^ well-recognised principle that where the 
leading to absurdity, language of a Statute, in its ordinary mean- 
hardship, or injus- ing, and grammatical construction leads to 
tice avoided. a manifest contradiction of the apparent 

purpose of the enactment or to some inconvenience or absurdity, 
hardship, or injustice, presumably not intended, a construction may 
be put upon it which modifies the meaning of the words, and even 
the structure of the sentence.®'® Where the result of a literal con¬ 
struction would be futUe, or lead to an absurdity, the right way of 
dealing with these words is to put a limit to them.®^ The legisla¬ 
ture cannot be taken to have intended or contemplated an absurd 
or an unjust result,**® and, the Courts may adopt a modified, or 
even a strained construction, to avoid some serious injustice or 
prevent the statute from being reduced to a nullity.**^' But, 

“if the statute compels such results, we must not shrink from construing it 
correctly, because that construction would lead to injustice”'*^ 

The general rule is, 

“that when the law is clear, it is the duty of the Court to give effect to it, 
irrespectively of the fact that the result leads to some injustice to one party, or 
to the other, 


31. We have seen above that the rule of literal construction 

is limited to cases where the language of the 
statute is clear, and admits of but one con¬ 
struction. However, where the words or 


Ambiguity 

language. 


in 


34. Gtit^eebullah v. Mohun Liill, 7 Cal. 127=8 C.L.R. 409: but cf. : 
Mamtasul v. Nirhai, 9 Cal. 711 (F.B.). 

35. Narendra Nath v. Kamalabasinij 23 Cal. 563 (P.C.) ; and Gokut 
Mandar v. Pudmammd Sincfh, 29 Cal. 707 (P.C.) ; also see S. 16, ante. 

36. See per Lord Hals'bury, L. C. in Vestry of St. John, Hampstead v. 
Cotto^i^ (1887) L.R. 12 App. Cas. 1 (6) : cDted in 27 Cal. (15). 

37. Rajib Panda v. Lakhansxng}% 27 Cal. 11 (15). 

38. Salked v. Johnson, (1848) 2 Ex. 256 (283)1=154 E.R. 499. 

39. Cox V. Hakes—P^r Lord Halsbury, 15 App. Cas. 507 (528). 

40. See 12 App. Cas. 1 (6)—Per Laws Watson and Fitzgerald. 

41. Rai Charan v. Kumud, 25 Cal. 571 (578) . 

42. IVelton v. Saffrey, (1897) A.C. 299 (318)—Per Lord HerschelL 

; 43. Mohammad Yunisv. Trilokchand, 1935 All. 323 (326). 
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construction, the con- 
«’‘q>retation would 

1 ad are to be considered, in order to determine the real intention 

which may not be obvious from a plain grammatical construction 
of the statute. (See Ss. 29, 30, ante.) construction 

“If the terms of the law, be of doubtful import 
the reason of the law, its history, and the clear 
enactments of other laws in /.an maferia, may be 

considered for the purpose of determining- the true 
import. 

the language of the law is ambiguous, the theory of the 

accordlL f tb"r° consideration, in order to avoid a result which, 

WhenA^ct«° theory, would be extremely unjust.”« 

a *!i materia, they may be treated as forming 

con^tritt*"*^ together; but when this is not so, the 

construction, which has been put upon one, cannot be relied upon 

r„. construction of another.”-* For example, the 

rt F^ees Act, and the Limitation Acts, are far from being in 

freVr t7-K ‘hem, and the Courts 

not at liberty to place the same meaning on nearly similar words 

occurring in the other of these two Acts." Accordingly, the word 

toZL'" Limitation Act, XV of 1877, was not taken 

o mean, a plaint duly stamped,” but, in the absence of any indica¬ 
tion to the contrary in the Act itself, it was understood in its 
ordinary and natural acceptation of "a private memorial tendered 

‘I' which the person sets forth his cause of action; the 
exhibition of an action in writing.”-® But the Code of Civil Pro¬ 
cedure and the Limitation Act are the two great Procedure Codes 
n ndia. They are Statutes in pari materia, and are to be taken 
together as forming one system and as interpreting and enforcing 
each other. Accordingly, the Patna High Court has held, that an 
application for restitution under S. 144 or 151, C. P. Code, is not 

.1.... A , 1 * for execution, and the proper article of the Limita- 

c u j 7 an application is Art. 181 of the First 

Schedule of the Act IX of 1908.- It may also be noticed that 

Acts XIV of 1859, and IX of 1871 and XV of 1877, although 


Milrt?; 

45. Mitra’s Limitation Act, p. 259. 

46 Humble y. Mitchell, 11 Ad. and E. 205; Dewhim v. Fielden, 7 

Maxwell, on Statutes, cited in Dayachand v. 

Hmc/tanrf, 4 Bom. 515 (526) (F. B.). 

ITS(Tot’.'”''" 

48. Assan v. Pathumma, supra. 

Kumari 78 I.C. 200=3 Pat. 371 (386. 387) 

i? Meyappa v. Chidambaram, 47 Mad. 483 (509) 

—19Z4Mad..494. 

iii:!-;. 4 ' 
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renealed are in /'flri materia with the present Limitation Act; and 

Act the same method of construction which has been applied to 
corresponding sections of the earlier”.®® 

32. REASONABLE STRINGENCY OF CONSTRUC¬ 
TION—Statutes of Limitation are m their nature, strict and 
inflexible enactments, and are not susceptible of equitable con- 
structionL and a law of Limitation and Prescription 
to operate harshly or unjustly in particular cases, ^ut an equita 
construction is not permissible when the words of a statute are 
plain, and admit of only one construction. {See S 2b, ante.; 
Their Lordships of the Privy Council have sounded a note of 
warning in the case of The East India Company v. OdiUhurn 

PauP that 

“it is the duty of all Courts of Justice to take care 
Hard cases not to trcneral good of the community that hard 

1_1 i' 1--J 1_ »» 


make bad law. 


cases do not make bad law. ” 


It has been observed by the Calcutta High Court, in this con¬ 
nection, that the exercise of the right of a plaintiff to go to law 

“is subject always to the rules of procedure for the 

and first and foremost amongst such rules are Statutes of , 

these above all things, suitors must have constant regard; and if they delay 
in seeking to enforce their claims, the risk ... is theirs. 


However, it is to be remembered that 

Terms construed “the Court is not authorized to make the terms of 
with reasonable the Limitation Act more stringent .... than they 
stringency. actually are. ^ 

The statutes of limitation have to be strictly construed, that is, 
unless a suit clearly falls within the ambit of an article sought to 
be applied, the decision should be in favour of the continuation of 
the suit®; but the construction must be with reasonable strictness, so 
that they may not operate with unnecessary stringency, as noted 
in S. 24, anteP 


50. Ulfutanuissa \. Hosain Khau,9 Cal. 520 (525) (F. B.). 

1. See Ss. 20 and 26 ante; also see 20 W.R. 375 (P.C.) and Natirangi-' 
lal V. Ram Cham, 127 I.C. 817 ( 833)=1930 Pat. 455=9 Pat. 885. 

2. 5 M.I.A. 43=7 Moo. P. C. 85. 

3. Manjuri Bibi v. Akkel Mahmud, 19 I.C. 793 (795)t=17 C.W.N. 
889 (892). 

4. Doolley Chand v. Nirhan Singh, In re, cited iri Gungamoyee v.- 
Shib Shiinker, 3 C.L.R. 430 (432). 

5. Asa Ram v. Darbari Mai, 1929 Lah. 513=121 I.C. 379. 

6. Sunder v. Salig Ram, 26 P.R. 1911=9 I.C. 300 (F.B.) and A^^ 
Mayadevi v. Dnvan Chand, 1935 Lah. 115 (2) ; also see Edmund v. JVaugh, 
L.R. 1 Eq. 421, per Kindersley, V.C. 
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33. CONCLUSION.—A review of the case-law in different 
High Courts {vide Ss. 19—25, ante), shows that with the excep¬ 
tion of Mahmood, J.’s opinion in some early Allahabad cases, the 
general view h-eld by the High Courts in India, and by their Lord- 
ships of the^ Privy Council is in favour of the strict construction 
of the disabling provisions of the Act, i.r., in favour of the plaintiff’s 
right to proceed under the Article giving the longer period of 
limitation when the language of the Act is doubtful, and is capable 


of more than one meaning. As a general 
The pneral rule rule the language of an Act (especially if 
construe- -j. jg ^ modem Act) should be strictly con¬ 
strued.^ This rule is of course applicable 
to Statutes of Limitation, which, being restrictive of the ordinary 
right to take legal proceedings, are so far disabling Act, and before 
such a law is applied to every individual case it must be clearly 
shown to come within some specific rule enacted by the law.“ 
Where the law does not unequivocally and in precise language bar 
the proceedings, the language of the law is not strained in order 
to take away from any one the rights which, but for it he would 
possess.® No right or remedy is to be regarded as barred, unless 
it is clearly shut out by the plain and unambiguous language of 

The Exceptions enactment.^® On the other hand, the 

and Exemptions. Exceptions, and Exemptions, and the enabling 

provisions of the Act are construed liberally 
.rather than narrowly, in favour of the plaintiff and not the 
defendants.^^ But, where the language of the statute is precise and 
unequivocal, the plain meaning of the words is applied with 
stringency even against the suitor.’® 


34. CONSTRUCTION OF ARTICLES IN THE SCHE¬ 
DULE.—(1) In determining the proper article of the Limitation 

Act applicable to a suit what has to be 
1. Frame of suit, considered is the “true effect of the suit 

and not its formal or verbal description.”'’® If the plaintiff is 
entitled so to frame his suit as to make a certain article giving a 
favourable period of limitation applicable, it is not a valid objection 
to say- that he could have framed it otherwise as to make a less 


7. Per Garth, C. J., in Mamtazul Huq v. Nirbai, 9 Cal. 718 (721). 

8. 5 C.W.N. 356 (359) ; Mitra’s Limitation Act, p. 259. 

9. In re Ramsunker, 3 C.L.R. 400; Robarts v. Harrison, 9 C.L.R. 
-209 (212) =7 Cal. 333; Utniashanker v. C ho fatal, 1 Bom. 19; Parell v. 
Matiek, 10 Bom. 483; Parshram v. Rakhama, 15 Bom. 299; and Syed 
Mahomed v. KanhyalaJ, 2 W.R. 263; cf. Mangulal v. Kandhialal, 8 All. 

475. 

’■ ‘ 10. Murlidhar v. Mula, 27 I.C. 935=11 N.L.R. 18. 

11. Pobrno v. Sassoon, 25 Cal. 496 (503). 

12. Mitra’s Limitation Act, p. 265. 

, 13. Milkhasingh v. Ram Kishen, 1934 Lah.’ 725. 
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favourable article applicable^* Irt construing Articles in the 
Schedule of the Limitation Act, equitable considerations are 
out of place and the strict grammatical meaning of the words is 

the only safe guide."® 

(2) General Article is excluded by one more special. 

It is an established rule of construction that 
2. General arti- general article does not govern when 

m^re spedfl ^ there is a particular article to cover the 

case.^*^ For instance, in Sharoop Das v. 
Joggcssur Roy,^^ where the priniar>^ relief sought in a suit, franaed 
in tort, and not on any breach of contract, was in effect a manda¬ 
tor}^ injunction directing the defendant to fill up the tank in 
question, and to pay the plaintiff compensation for his alleged 
wrongful act: and the secondary relief was for ejectment, the case 
was held to fall within Art. 32, and not under Art. 120. The 
principle laid down was that 

“if there be two articles which may cover the case, the one, however, more 
general and the other more particular or specific, as a principle of 
struction the more particular and specific article ought to be regarded as 
the one governing the case” : 


and this was followed in Narmadabai v. Bhavanishankar,^^ where 
Art, 145 was applied to a suit to recover moveable property deposit¬ 
ed, and the prayer for their value being only as an alternative,. 
Arts. 48 and 49 were not applicable to bar the claim. Similarly, in 
Municipal Board of Miissoorie v. Goodallj^^ a suit to recover 
damages on account of the illegal issue of a warrant of distress 
obtained by the Secretary of a Municipal Board, and the subse¬ 
quent distraint was held governed by Art. 28 expressly providing 
a period of one year for the case of illegal distress, and the general 
Art. 2, of the Limitation Act, was held inapplicable. Likewise, it 
was pointed out by Jenkins, C. J., in Madras Steam Navigation 
Coy. V. Shalima^ Work^^^ that it is a rule of construction 


“that a general article does not govern where there is a particular article 
which covers the case” : 


14. Ziauddin v. Akbar AH, 1932 All. 358=136 I.C. 829; also see 
S. 36. 

15. Aslinitosh Chaudhury v. Kumed Ktimari, 1933 Cal. 422=144 I.C. 
150; also see S. 36: Conflict of Articles. 

16. Madras Steam Navigation v. Shalimar Works, (1915) 42 Cal. 85 
=28 I.C. 463; Secretary of State v. The Dunlop Rubber Co., 6 Lah. 301 
=1925 Lah. 478=88 I.C. 979; Tafalal Das v. Moinuddin, 4 Pat. 448= 
1925 Pat. 765, etc. 

17. (1899) 26 Cal. 564 (F.B.). 

18. (1902) 26 Bom. 430 (432) : followed in Mahomed Moraharal v. 
M homed Asimuddin, 1923 Cal. 507=27 C.W.N. 210 (212). 

19. (1904) 26 All. 482 (487). 

20. (1914) 28 I.C. 463=42 Cal. 85 (108). 
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and this rule was applied by the Full Bench of Calcutta High 
Court in Norendra Noth v. Bhusan Chandra,^ where the case was 
held to be governed by a specific Art. 29, whidli fitted the case. 
Other illustrations of the application of this doctrine may be found 
in the cases of Jssiir Chander v. Jibun,^^ Natesan v. Soiindara^ 

The Principle. and Ranchordas v. Parvatibai.^'^ The 

principle, generalia specialibus nondero- 
gant, Specialia derogant generalibus has been recognised else¬ 
where, and as observed, in Aid, Mozabaral Abad v. Md. Azimaddin/^ 
by Mookerjee, J., 

illustrations of the doctrine that general provisiorrs do not derogate from 

special provisions, but that the latter do derogate from the former are by 
no means rare.” 

The Lahore High Court has held in Kunj Lai v. Gidab Ram^^ 
that an Article in the Schedule to the Limitation Act containing 
a particular provision must be applied in preference to an article 
containing a general provision, wherever possible. And, the prin¬ 
ciple of generalia speciaUbns non derogant was again given effect 
to in the case of Secretary of State v. The Dunlop Rubber Coy,^'' 
The Patna High Court has also ruled in Tofa Laldas v. Syed 
Moinuddin,^^ that where the relief claimed is covered by two 
articles of the Schedule, one being of general import, and the other 
of special import, applying to the facts of any case, the latter shall 
govern. More recently, it has been held by the Nagpur Judicial 

Commissioner’s Court, in Jairam v. Bhilaji,^^ following the Patna 
view, 

"that in giving effect to a Statute of Limitation if , two articles limiting the 
period fot bringing the suit are wide enough to include the same cause of 
action and neither of them can be said to apply more specifically than the 
other, that which keeps alive rather than that which bars the right to sue 
should generally, apart f rom other equitable considerations, be prepared." 

21. (1920) 57 I.C. 375=31 C.L.J. 495 (F.B.). 

22. (1889) 16 Cal. 25; (Art. 60 and not 59 applied to suit for money 
deposited by customer with Banker). 

23. (1898) 21 Mad. 141 (Art, 111 applied to suit for enforcement of 
vendor's lien). 

24. (1899) 23 Bom. 725 (Arts. 120 and 141 applied: and not 144). 

25. (1923) 1923 Cal. 507=27 C.W.N. 210 (212) (Held that, if there 
■are two Articles in the Schedule, which may possibly govern a case, the 
■one more general, and the other more special, the more particular and 
specific article should be regarded as the one governing the case). 

26. 67 I.C. 365=55 P.L.R. 1922 (Art. 81 applied, rather than Art. 61, 
the general article). 

«79 ^ [following 39 Mad. 1 (F.B.)]=1925 Lah. 478=88 I.C. 

‘ 28. 1925 Pat. 765=4 Pat. 448 (455) (Limitation Act, Art. 96, and not 
•Art. 62 applied to suit to recover money paid under mistake). 

29. 127 I.C. 889=1930 Nag. 300 (Art. 148, and not Art. 144, applied 
to a suit for redemption by some co-sharers, after redemption of entire mort¬ 
gage by one mortgagor). See Nagoba v. Madhoha, 4 N.L.R. 49 (54). 
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And, the same view has been followed by Mr. Niyogi, A.J.C., in 
Krishna v. Sitaram,^^ 

“that a general article does not govern a case where there is a parjt- 
cular article covering it.’* 

“It should be mentioned here that in ‘he case of r»i<r, 

Art. 120.”-’t 

35. HARMONIOUS CONSTRUCTION—A statute is to 

be taken and interpreted as a whole.’’* 

“The construction of a Statute is to be made of all the 
^ r ^ I'tQrlf for the true meaning of any passage 

rs“‘th°aJ :';irbcsrharmonises with the subiect and with every other passage 

of the Statute.”33 

Maclean, C.J., has observed in Sati Prasad Sen v. Jogeshchandra 
Sen,^^ 

“that in construing the Limitation Act, we must construe it 1 ^ut >n 

construing an Act such as the present, where there are a 

dealing with a variety of particular cases, we must try so to construe thos 

articles as to make them harmonious and consistent. , . . 


Accordingly, Arts. 136 and 138 were construed in such a vvay as 
to give effect to both articles. In Rtmgiah v. Nanjappa?^ where a 
question arose whether a certain application was governed by 
Art. 178 or 179 of the Limitation Act, XV of 1877, it was held 
that Art. 179 was not exhaustive of applications for execution of 

any decree. 

“In construing Art. 179 one must not lay undue stress upon the. entry in 
the first column, ignoring the entries in the third column. If the variou^ 
starting points fixed in the third column of any article from which the period 
of limitation is to be reckoned do not cover all cases falling within the class 
of suits or applications described in the first column, it will be impossib e- 
to hold that the article in question is exhaustive of the class.” 

If the article is inapplicable to certain cases comprised in the’ 
class those cases will be governed, in the case of suits, by the resi¬ 
duary Art. 120, and in the case of applications, by the residuary 
Art. 178.^® The language of the third column of the article should 
be so interpreted as to carry out the true intention of the Legisla¬ 
ture, that is to say, by dating the cause of action from a date when. 


30. 130 I.C. 157=1931 Nag. 47, followed: 42 Cal. 85; 6 Lab. 301; and 
4 Pat. 448. 

31. Mitra’s Limitation Act, p. 272 (F.-N. 18). 

32. Mitra’s Limitation Act, p. 272. 

33. Maxwell on Statutes, cited in Essoo Bharaji v. The Steamships 
11 Bom. 133 (139). 

34. 31 Cal. 681 (684)=8 C.W.N. 476 (F.B.). 

35. 26 Mad. 780 (784, 785). 

36. 26 Mad. 780 (784, 785). 
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the remedy is available to the party.«' It is a well-known rule 
for construing the Indian Statutes of Limitation that the first and 
third columns of an article are not applicable to a case the resi¬ 
duary article must be applied.^^ In Brinda v. Kaiuisilia^^ 
Mahmood, J., held that the words in the third column of Arts. 34 
and 35 of the Limitation Act, XV of 1877, were merely descriptive 
of the starting point of the period of limitation, and could not, by 
reading them with section 4 of the Act, be held to convey any 
mandate or prohibition. The period of two years under the articles 
was intended to be 

“the period of limitation for such suits to be calculated from the starting 
point described in the third column, where such description applies; but 
that ih other cases the matter would be governed by the ordinary rules of 
applying limitation calculating it from the time when the right to sue 
accrues.” 

It was held in Paramasiva v. Palukaruppa,^^ that Art. 166, applies 
to every application by a judgment-debtor to set aside a sale whether 
for illegality or irregularity, though a complaint by a judgment- 
debtor that in executing a decree for possession more property had 
been delivered to the decree-holder than what the decree autho¬ 
rised, would be governed by Art. 181 of the Limitation Act. 

36. CONFLICT OF ARTICLES. —Where a case is cover¬ 
ed by the language of an Article of the Limitation Act, it is not 
permissible to depart from the article itself or from the starting 
point prescribed therein on grounds of real or fancied hardship.^^ 

“The rule of interpretation to be applied to the Limitation law is that if a 
form of suit naturally falls within the four corners of a particular article, 
we are not to strain construction for the purpose of throwing it into a 
category of suits to which a more favourable period of limitation is given 
by some other article of that law.”42 

The Legislature is to be presumed not to have made two limitation articles 
applicable to the same conditions of facts and identical suits. 


Two different However two different articles may apply 
Articles may be to a suit of same description under dif- 
applicable. ferent circumstances, e,g., Art. 10, Sch. I 

of the Limitation Act applies to a pre-emption suit, when the sale 
has actually taken place; but Art. 120 of the Act applies to suits 
for pre-e mption where the sale has not taken place.-"'* Even where 

37. Muthukorakkai y. Madar Animal, (1920) 54 I.C. 66=43 Mad. 185 
(F.B.).' 

38. Mulla V. Kanbi, 40 Mad. 1040 (F.B.). 

39. 13 All. 136. 

40. 1924 Mad, 137=77 I.C. 631. 


41. Per Wallis, CJ. in Mulla Vittil v. Kwthi Pathumma 40 Mad. 
1040=43 I.C. 31 (F.B.) (Case under Art. 134). 

42. Per Edge,i C.J., in Amme Rahman v. Zia Ahmad 13 All. 282 
(F.B.). 


43.^ Ibid. 

Rd* V. SaidakaJli 65 I.C. 


959 (961) (Nag.) 
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a general article is excluded because the particular case is sp^aally 

prLided for in the Act. the case may withm ° 

the articles making a special provision in the Act. The q«estio 
has to be decided with reference to the pleadings, and the 
nature of the relief sought, and by looking at all the circumstances 
of the case. For instance, in the case of Mangun Jha v. Dolhin 
Gulab Koer*’’ where a suit for damages for cutting and 
away crops was held not to come within the terms of Art. 36 of 
the Limitation Act, XV of 1877, because the case was provided 
for by one of the special Articles in 109, 39, 48, or 49, according 
to circumstances. Where there is a conflict between two periods 

of limitation, one of which the longer, is 

Articles with dif- applicable to all circumstances, and the other, 
ferent periods of shorter, to special circumstances only, 

limitation. article giving the longer period should 

apply, unless the defendant gives proof of the special circumstances 
making the article, with the shorter period of limitation, directly 
applicable to the case.^® For example, in a suit to recover price of 
undelivered goods carried by a Railway Company, Art. 30 was not 
applied in absence of proof of loss of goods, which could not be 
inferred from the mere fact of non-delivery."*^ The onus is on the 
defendant to prove the special circumstances which would abridge 
the ordinary period of limitation applicable to the case.^® AVhether 
a particular suit is of the nature contemplated by a particular 

article must depend upon the form in which 

Form of suit, and suit is brought and the relief 

relief claimed. claimed therein, for unless it comes within 

the wording of the first column of that Article in the Schedule, 
the limitation specified in the third column cannot be made appli¬ 
cable to it.*® “It has been well settled by several decisions of their 
Lordships of the Privy Council that it is not the form of the relief 
claimed which determines the real character of the suit for the 
purpose of ascertaining under which Article of the Limitation 
Act the suit falls. Though the relief claimed in the suit is posses¬ 
sion of immoveable property, yet if the property sued for is held 
by the contesting defendant under a sale or other transfer which 
is not void, but only voidable, and he cannot obtain possession 
without the transfer being set aside the suit must be regarded as 
one brought to set aside the transfer though no relief in those terms 


45. 25 Cal. 692 (698, 699) (F.B.). 

46. Mohan Singh v. G. I, P. Ry., 7 Bom. 478, Taranath v. Ishwar 
■Chandra, 11 I.C. 164 following Crum v. Johri^n, (1902) 92 N.-W. 1054. 

47. Ibid,; 7 Bom. 478. 

48. Tara Nath Chakravarti v. Jshur Chandra, 11 I.C. 164=14 C.L.J. 
598=16 C.W.N. 398. 

49. Secretary of State v. Bagmal Kishandayal, 98 I.C. 22=1927 Nag. 
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prayed for but the prayer is only for possession of the property. 
Accordingly, where a minor sues to set aside the transfer executed 
•by his pardian, Art. 44 applies even if the transferee has obtained 
possession and is in possession, and the ward has. therefore to add 
-a prayer for the relief of possession.^ We have already noticed in 
para. 34, ante, that in determining the particular article of the 
Limitation Act applicable to a case much depends on the nature 
. of the plaintiff’s claim.^ But what has to be considered, in this 
‘Connection, is “the true effect of the suit, and not its formal or 
verbal description/^^ It must be remembered 

“that there is always one aVticle applicable to a case, and the Court has to 
lind It though more than one may seem to be applicable and such a construe- 
.tion of the various articles has to be adopted as to confine each article to 
one exclusive category of suits.^ One principle in the working out of this 

process is the maxim “generalia specialibus non derogant, specialia dero- 
gant gcneralibus.”® 


and, it may be added, the other principle is that of “Harmonious 
construction by taking the statute and interpreting it as a wdiole.” 
But if two articles limiting the period for bringing the suit are 
wide enough to include the same cause of action, and neither of 
them can be said to apply more specifically than the other, that 
-which keeps alive rather than that which bars the right to sue 

should generally, and apart from other equitable considerations be 
preferred.’ 


TITLE III: RETROSPECTIVE OPERATION OF 

THE ACT. 

37. THE GENERAL RULE. AND ITS EXCEPTIONS. 
—^The question, whether statutory rule, or provision of limitation 
law, is to have retrospective operation is one of construction of 
statute, to be determined from the language of the enactment, and 

The general rule. intention of the Legislature as gathered 

._ therefrom . The general rule is that enact- 

• SO. Ramaswami v. Go.vindammal, 118 I.C. 481 (485)=1929 Mad. 313: 
rehed on Jagadamba v. Dakhina, 13 Cal. 308=13 I.A. 84 (P.C.) (Art. 129 and 
:not Art. 142 applied to a suit to recover possession of property against a de¬ 
fendant in possession as an adopted son) : also see Malkarjtin v. Narhari, 25 

om.- 37=^7 I.A. 216^ (P.C.) (Art. 12 and not 148, applied to suit for 
redemption against auction-purchaser of equity of redemption). 

1. Ramaswami v. Govindammal, 118 I.C. 481 (486) =1929 Mad. 313; 

Kartdasami v. Irusappa, 41 Mad. 
I.C. 664; Arumugam v. Pamdigam, 62 I.C. 630; and Fakirappa v. 
.Utnmanna, 58 I.C. 257=44 Bom. 742. 

2. Zia-udrdin v. Akbar Alt, 1932 All. 358=136 I.C. 829. 

3. Mickha Singh v. Ram Kishen, 1934 Lah. 725. 

• 4'. Naidtc v. Periasamy^ 1921 Mad. 272 (2) =68 I.C. 734=44 

■Mad. 951; also see Amme Raham v. Zia Ahmad, 13 All. 282 (F.B.)—per 

C;J. “ ^ 

5, Se£ S. 34 (2) above; also 44 Mad. 951, supra, 

6. See S. 35 above. 

|| Tafidal v. Moinuddin^A ViX. 44»=l925 Pat. 765=93 I.C. 129. 
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ciptute are to be considered to be prospective, and not 
nients in a statute are 

retrospective in their operat^ ^ ^ 

known H-xceptionb. 

The exceptions. expressly, (or by necessary 

declared to be retrospective; and (^7) vvhen mey o y 
procedure of the Court.* 

..No ™,e of construction - -ore firmb^e^cd ■ 

pective operation is not to be given j matter o£ procedure unless 

In cTnW Sugar Refining Co. v. Irving,-' it has been laid down in 

effect that . , ^ 

« • • rvf c;t;uute dealing merely with matters of procedure may 

p^^^^unlel rhafctnsuuctionire textually inadmissible have retrospectrve 

effect attributed to thern. i.* ^ 

..It is a general rule in construing Statutes that in -aKors of substantive 
right they are not to be so read as to take away vested rights, but that tn 
matters of procedure they are general in their operation. . 

As remarked by Pollock, C.B., in the leading case of Wnght v. 

Hale 

“there is a considerable difference between 
enactments which affect vested rights, and those 
which merely affect the procedure m Courts 

of Justice.” 

And, to the same effect is the observation of Wilde, B., in the same 

case, cited in The Hope Mills Co., Ltd. v. Vithaldas Pranjtvandas, 

."when a new enactment deals with rights of action, unless it is so express^ 
in the Act, an existing right of action is not taken away. But where ttre 
enactment deals with procedure only, unless the contrary is expressed, me 
enactment applies to all actions commenced before or after the passing 

the Act. ” 

Thus any enactment affecting procedure must be given effect to at 
once, unless expressly prohibitedTh is is on the ground state 

8. Javaumal Jitwai v. Mniktabai, 14 Bom. 516 (525) ; also see Jihait 
Krishna v. Abdul Kader, 1933 Cal. 435 (437), and Vedavalli v. Mangammar 

ZJ Mad. 538. 

9. Mohd. Abussatnad v. Kurban HiCsein, (1904) 26 All. 119 31 I.A. 
30 (P.C.). 

10. (1905) A.C. 369; approved in Delhi Cloth and General Mills v. 
I. T. Commissioners, 1927 P. C. 242=54 I.A. 421=106 I.C. 156=9 Lah. 
284 (P.C.). 

11. Per Wilson, J., in Bhobo Sundari v. Rakhal Chander, 12 Cal* 583 
(586, 587) (F.B.) ; also see Deb Narain v. Narendra Krishna, 16 Cal. 26/ 
(272) (F.B.). 

12. 30 L. J. Ex. 40; 6 H. & X. 227; also see The Hope Mills 
■Ltd/V. Vithaldas Pranjivandas, 7 I.C.' 982=12 Bom'. L. R. 730, followed 

in Jia Bibi v. Ilahi Baksh, 37 All. 597=30 I.C. 573 (Art. 164 api>lied to 
application to set aside decree before the Act).' o ..o i 

12-a. 7 I.C. 982. 

.13. .Naqi Ahmad v. ‘Sheo Shanker, 1933 O'udh' 274 .(275).' 


Enactments whe¬ 
ther affecting vest¬ 
ed rights or proce¬ 
dure. 


r- * 

t ^ « 
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by Melhsh, LJ. in Republic of Costa Rica v. Erlanger'' that “no one 

Dy James, L.J., m IVanier v. Murdoch,V that “no one has a vested 
ght in any particular form of procedure”. The Legislature no 
^ubt possesses the power to divest existing rights, but it is to 
^ presumed that it is generally unwilling to do so, and consequently” 

boeratin^”nil‘'"‘'°" *° “"trary is clear, an Act is to be construed as 
Act and ^ ^ “"><= existence after the 

^forrthrAct ^ '-'‘‘^'ence 

But, 


ff ^ Statute deals merely with the Procedure in an action, and does not 

affect the rights of the parties, it will be held to apply prima facie to all 
actions, pending as well as future. 

38. THE NATURE OF LAW OF LIMITATION.—Some 


' Distinction be distinction is made by text-writers between 
•tween Prescription and Prescription, which is to be 

and Limitation. noticed. ‘'A law of Limitation limits the time 

... after which a suit, or other proceeding, cannot 

be maintained in a Court of Justice while, “a law of Prescrip¬ 
tion prescribes the period, at the expiry of which a substantive or 
pnmary right is (under certain circumstances) acquired or extin- 
guished.^’i® Limitation strictly so-called, is a bar to the institu¬ 
tion of a suit o/fer a definite period.'^® Prescription is an instru¬ 
ment either of acquisition of title or of statutory exemption from 
smt by a certain lapse of time.^^ Prescription and Limitation are 
species of the same genus, but differ from one another in their 
specific sensei'^ Where the expiry of a period of limitation, 
regarding suits for possession and dispossession of immoveable 
property extinguishes the primary right itself, it is practically a 
law of prescription.23 Where the right is not extinguished by a 
particular Limitation Act, but only the remedy is barred by lapse 
of time, the original owner may regain the property extra- 


14. (1876) 3 Ch. D. 62. 

^ 750; also see Gungaram v. Punayx, 21 Bom. 822 

(826) • 

16. Hindusingh v. Mangal, 1923 Nag. 227=72 I.C. 438. 

V. Draper, (1868)' L.R. 3 Q.B. 163, cited in 26 P.R. 
.1900 (In the goods of £. T. Field ). 

18. Mitra’s Limitation and Prescription, Lecture I, p. 1. 

19. Ibid., p. 2. ‘ .' 

20. Buswell, on Limitation, p. 1. 

21. Ibid. 

22. Mitra’s Limitation Act, p. 2. 

23. Rambhat v. The Collector, 1 Bom. 592; Sitaram v. Khanderav, 1 

CowW- V. The Collector. 7 W.R.* 21=11 M.LA. 345 
^ ^ 9 Bom. 198. (226); Da/ip v. Deoki.H All. 

Rhantamoyey.. Hridayanand, 118 I.C. 566=48 C.L.j. 489. 
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judicially.'*'* The law of limitation only bars remedies and does 
not extinguish rights apart from S. 28, of the Act.*® 


39. DIFFERENT SIGNIFICATIONS OF PRESCRIP- 
. . TION.—Prescription, in its widest meaning, 

finite*lr"l’ndefinite!’ ^ay be definite or indefinite, according to 

the German jurist Thibaut. The Definite 

Prescription in the g^eneric sense, may be further sub-divided 
„ . . into (1) Restrictive Prescription, (2) Ex- 

Prescriptio^n. tinctive Prescription, and (3) Acquisitive 

Prescription. Restrictive Prescription 
restricts a right, by barring the judicial remedy after lapse of a 
prescribed period, but the substantive right itself is not extinguished: 
e.g,, a creditor having a lien on the goods of his debtor on a general 
account would be entitled to hold the goods for a debt, the recovery 
of which was barred by limitation*®; and, a vendor’s lien for the 
unpaid purchase price of land sold, the possession of which was 
retained by vendor, was held not extinguished under S. 28 of the 
Limitation Act, 1877 by bar of their suit to enforce the lien under 
Art. Ill of Act XV of 1877.In the case of personal action for 


a debt, limitation merely bars the plaintiff frojm having the parti¬ 
cular remedy by way of suit and does not extinguish the debt*® and 
the payment of a barred debt is perfectly lawful under* 'S. 25 of 
the Contract Act: and, further, “if a debt barred by lapse of time 
be discharged by payment, the payment cannot be recalled”.*® 
And, in an Administration Suit, notwithstanding that the debt due 
from A and B to the estate was barred, the descendants of A and 
B could not be allowed to share in the accumulations of interest in 
the^ hands of the Court without first satisfying the debt due by 
their ancestors to the estate.®® Similarly, the right of retainer and 
the lien may be enforced by an agent out of sums received on 
account of his principal long after the expenses have been incurred 
on behalf of the principal.®^ Likewise an execution-creditor, in 
possession of the Estate, can claim a right of retainer and a lien 
upon It for his own monies spent on behalf of the Estate, even 
though if he filed a suit for the amounts due to him he would 
ave been barred by limitation.®* A person’s right is extinguished 


24. Rambhat v. The Collector, 1 Bom. 592 (598-599) . 

25. Dalip Smgh v. S. G. P. Committee, 1931 Lah. 668=132 I.C. 661. 

26. Nursingh v. Hwrryhur, 5 Cal. 897 (899). 

27. Suhrahmania Aiyar v. Poovan, 27 Mad. 28. 

28. Narendralal Khan v. Tarubala, 1921 Cal. 67=48 Cal. 817=66 I.C. 

• 

29. Mitra s Limitation Act, p. 4, citing Subramania v. Gopdla, 33 Mad. 

30. Lokenath Mullick v. Odoy churn, 7 Cal. 644. 

31. Kandaswamy v. Avayamhal, 34 Mad. 167=7 I.C, 399. 

32. Chidambara v. Krishnaswami, 28 I.C. 221=39 Mad. 365. 
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2. Extinctive ^7 prescription when he cannot assert it 

Prescription. either judicially, or extra-judicially.83 This 

whirl, ^ ^'S:hts by one person, 

claims It h " O'' acquired by a person who 

claims It by prescription. Both Extinctive and Restrictive Pres- 

Xhr°"t "re negative in character, inasmuch as the remedy or 

W/! r Pe^on is taken away, without direcUy or f^osi- 

other, r'ght on any one which he can enforce against 

others. This is to be distinguished from Positive Prescription 

where prescription not only bars the remedy, and extin^ishes 
the right, of the original holder, but directiy and avowedly tr^sfers 
his right to the opposing claimant, the latter acquires a positive 
title against all the world.”« This type of transferring prescrip- 

3. Acquisitive “Acquisitive Prescription,” 

Prescription. wnicn as a department of substantive law 

... is opposed to Limitation.^® Where the 

whole of the proprietary rights of the late owner is transferred to 
his opponent, the prescription is termed Translative: and it is 
called ConshtuHve. where fragmentary rights, like Easements, are 
so transferred. ' English lawyers confine the term Prescription to 
acquisitive prescription only, and some limit is still further to 
acquisitions of easements and other incorporeal heritable rights.®* 
esides these three kinds of Prescription, jurists note what is 

Indefinite Pres- called an indefinite prescription, which 
cription. does not depend particularly upon any 

^ express law, but upon immemorial user or 

enjoyment of property or certain rights therein.** Mitra sums up 

the position by stating that the term Prescription has six 
Significations:— 

Significations “Ij/. It not only comprises definite legal prescrip- 
of Prescription. tion, but indefinite prescription as well." 

“2«^. It denotes definite legal prescription and includes not only 

L^itafion prescription, but also restrictive prescription or 

3rd. It excludes limitation, and signifies acquisitive and extinctive 
prescription.' 

4/A, It is restricted to acquisitive or positive prescription.” 

5/A. It is applied to that branch of acquisitive prescription which 
relates to the ownership of corporeal things.” 

6/A. It is limited to the acquisition of easements and other incorporeal 
rights in rem.***^ 


33 . Mitra's Limitation Act, p. 5, f.-n. 11 

34. Ihid.j f.-n. 12. 

35. Mitra’s Limitation Act, p. 5. 

36. Ibid., p. 6. 

37. Ibid., p. 6. 

' 3&. •/6,d.i pp. 6 and 7. 

Ibid.,.p. 8. 
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40. 

Law of Procedure 

retrospective. 


LAW OF prescription OR LIMITATION IS 

A LAW OF procedure.— Their Lord- 
ships of the Privy Council must, it seems, 
have used the term Prescription in the 
generic sense of definite legal prescription including ^[^strictive 
prescription, in the case of Ruckmaboyee v. Lulloobhoy, where 

was observed 

“that it has become almost an axiom in jurisprudence ^ 

and not the merits. ^ 

The Allahabad High Court (Banerji and Tudball, JJ.) pointed 
out in Shankar Lai v. Soni Ram,*^ that where an acknowledgment 
was made when the Limitation Act, XIV of 1859 was in force, and 
the suit was instituted when the Act of 1877, came into force, 

“the law of limitation applicable to the suit or proceedings was the m 
force at the date of the institution of the suit or proceedings, unless there 

was a distinct provision to the contrary.” 


Hence, Act XV of 1877 was held applicable. This view was 
affirmed by their Lordships of the Privy Council, in a case be¬ 
tween the same parties reported as Soni Ram v. Kanhaiymal. 
The Bombay High Court had held to the same effect in Guru- 
padapa v. Virhhadrapa,^ which was followed by the Allahabad 
High Court. In view of this authoritative affirmation of the 
Allahabad view by the Privy Council it was held in Begum Sultan 
V. Sarvi Begum,^ that the view taken by the Bench of the Allaha¬ 
bad High Court in Konsilla v. Ishri Singh, to the effeot that 
the right to enforce execution of a decree is a substantive righb 
and this was not affected by the provisions of the new Civil Proce¬ 
dure Code, which could not be said to have any retrospective effect, 
was no longer binding. The Calcutta High Court has followed 
the Allahabad and Bombay view, in consonance with the Privy 
Council pronouncement, that the law of limitation is a law of 
procedure, and as such, it is the law in force when the application 
for execution is made which prima faci^ governs the matter.'*’^ 


41. 5 M.I.A. 234. 

42. 3 I.C. 725=32 All. 33. 

43. 19 I.C. 291=35 All. 227=40 I.A. 74 (P.C.) followed in Begum 
Sultan V. Sarvi Begum, 48 All. 121=il926 All. 93 and Ganga Ram v. Secr£-- 
tary of State, 1927 Sind 270 (Law of Limitation which prevails when a suit 
is brought, applies to that suit, unless vested rights have been acquired by 
one or other of the parties under some earlier statute of limitation). 

44. 7 Bom. 459. 

45. 90 I.C. 274=48 All. 121=1926 All. 93. 

46. 6 I.C. 188=32 All. 499 (no longer good law). 

47. Thakomoni Dasi v. Mohendra Nath, 3.I.C. 389 (Cal.) ; Narendra- 

lal V. Up mdra NatH, 21 I.C. 113 (Cal.) ; and Biswesor v. Imamuddi, 291 
I.C. 833 (Ca!.). . ./ ' j 
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The position is thus stated by B. B. Ghose and Panton, JT., in a 
recent case—v. Chandra Kumar*'^~'‘ 

“the Statutes of Limitation cannot be considcrctl as anythin- else than 
matters relating to Procedure, and ordinarily such Statutes have their 

beW ^hp^r "■« Statute and governs all matters brought 

before the Court after the commencement of the operation of the Statute.” 

No doubt vested rights acquired under an earlier Limitation Act 
. are not affected by the repeal of the same Act in a later enactment 

S. 2 of Act IX of 1908, and S. 6 of the General Clauses 
Act, but there is no vested right in the privilege of making an 
a^hcation to set aside an auction-sale which took place before 
1908, and Art. 166 of the new Limitation Act was held to cover such 
an appli^tion in the case of Kishoridas v. MukundlaL*^ Similarly 
K* Procedure Code, is a provision of limitation, which has 

been held to govern an application for the execution of a mortgage- 
decree, even though it was obtained before the Act came into force. 
It was explained in Begum Sultan v. Sarui Begum*^ that S. 48 of 
the Civil Procedure Code, which prescribes a period of 12 3'ears 
for execution of a decree applies to an execution application made 
after the operation of the said Code, notwithstanding that the 
decree was obtained under the old Code of 1882 wherein there was 
.no such bar of 12 years, on the ground that “there is no vested 
right in the decree-holder to wait for an indefinite period of time 
m order to apply for execution,” and there is no curtailment of 
the decree-holder’s right to execute the decree which he had obtained, 
by merely placing a bar of limitation as to the period during which 

Bombay High Court, in Gopaldas Ganpatdas 
V. Trxbhovan Jethi Ram^^ hdid held to the same effect: and the Patna 
High Court has likewise relied on the series of Calcutta cases for 
the view “based upon the principle that the law of limitation is a 
branch of the adjective law, and governs all proceedings to which 
It IS' applicable, from the date of its enactment.”^- The Punjab 

Chatterji, JJ.) has held in Ram Ditta v. 
ehlu ^ that the Law of Limitation is a branch of the Law of 

Prescription. It comes under the head of extinctive prescription, 
or perhaps still more accurately under that of restrictive prescrip¬ 
tion, for It primarily bars or restricts remedies while the extinc¬ 
tion of rights implies the divesting of them, and falls under the 
head .of substantive law. As dealing witl^ ’ remedies, that is, 
imposing limits of time within which remedies may be enforced in 
Courts of Justice, it is-a branch of adjective law. As affecting the 

" « I » I - _ 

• 47Ta. .122 I.G. 201=56 Cal. 1117=1930 Cal. .34. 

U.LQ., 295 = 15 , C.W.N, 965. 

D/Jf’ also see Baijnath v. 

Doolarey, 1928 All. ,708 (No one has a vested right in a period of limitation) . 

V ' .'SO. .,59. I.C; 790==45 Bom. 365. 

1. 34 I.C, 27=1 Pat. L. J. 214. (Per'Jwala Pershad, J.). 

2. 4P,R. 1902 (Reid and Chatterji, jj.)V ' 
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forms of remedy, it is part of the,law of procedure.” But, “the 

term ‘procedure’ is a gen'eric one, and is applied to laws widely dif¬ 
ferent in their nature. There is a radical difference between . . . 
the incidents and effects of a provision as to limitation, and those 
relating to mere procedure.” And, “the rule that a law of proce- 
Pending Proceed- dure applies to pending proceedings is not 
jngs. an absolute one but is qualified by the excep¬ 

tion that vested rights are not as a rule, affected thereby. In 
this ruling, the decision of their Lordships in Ruckmahoyee v. Lulloo- 
was distinguished on the ground that limitation was held 
purely a law of Procedure while adjudicating on a point of Inter¬ 
national Law. In Mania Baksh v. BJiahusundari,^ it was held by 
the Calcutta High Court, that 


“no authority has been cited in support of the view that a suit is governed, 
not by the provisions of the statute of limitation in force at the time of 
its institution, but by the provisions of a subsequent statute, which comes 
into operation during the pendency of the suit.” 


41. LIMITATION LAW HOW FAR RETROSPEC¬ 
TIVE.—“It has been said that the provision of an Act which 
creates a new right cannot, in the absence of express legislation or 
direct implication, have a retrospective effect.”^ The creation of 
a new right in one class of persons is generally attended with the . 
imposition of new obligations on, or the interference with vested 
rights of, other classes. Where a new right is created expressly 
under conditions which prevent its imposing any new obligation 
on, or its interfering with any vested rights in, others, the rule 
against retrospective operation must cease to be operative.® But, a 
Limitation Act is not intended to define or create causes of 
action, but simply to prescribe the periods within which existing 
rights may be enforced.® And, it cannot be construed as of itself 
creating an obligation to sue where none exists.'^ We have seen 
in para. 37, ante, that pending actions are not retros^edtiveljr 
affected by enactments relating to substantive rights; but enact* 
ments which merely affect procedure and not rights of action: 
may be retrospective.® This is the basis of the principle that 
statutes of limitation, which are generally regarded as Acts regu¬ 
lating procedure,® ought not, in the absence of a clear indication 


2-a. 5 M.I.A. 234. 

3. 19 I.C. 968=19 C.L.J. 187 (Ashutosh Mookerjee and Beachcroft,, 

JJ.). 

4. Lalmohan v. Bono.tnally, 14 Cal. 636 (F.B.). 

5. Jagodammd v. Amritalal, 22 Cat. 767 (777, 778) (F.B.). 

6 . Jiz'i V. Ramji, 3 Bom. 207; Surjyamoni v. Kali Kanta, 28 Cal. 37— 

5 C.W N. 195; also see Secretary of State v. Bagmal, 98 I.C. 22=1927 
Nag. 10. 

7. Narayanan v. Lakshmanan, 29 I.C. 1=39 Mad. 456. 

y' V. Mangamma, 27 Mad. 538; and Jihan Krishna v. Abdul 

Kader, 1933 Cal. 435, etc. See para. 37, ante. 

9. Ruckmahoyee v. Lallubhoy, 5 M.I.A. 234. 
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1 ” r"'" '“•' 

r da':, t r p" s'xslt; 

=p 

Sr vT " hardship orlt 

LeSslature- '7t ‘he contemplation of the 

■Lcg^isiaiure. it was held, by the Calcutta HicrV, a. 

^/any«n Rfif V. Akkal Mahmnd,^ that the new procedurrunder 
n amending Act would presumably not apply where its aonlication 

would prejudice rights established under M Act in reject of 

forcT And‘Z Mad "Z" h'r'' Amending Act came into 
lorce. And the Madras High Court, similarly refused to anolv 

oA^8 to ^°r rent in Madras Act^ I 

A a"*® Z®''® before the enforce¬ 

ment of the Act. Retrospective operation cannot be given to pro- 

cessuM law even, if it will affect, alter, or destroy any veZd 

fZ „Z‘^°'''^'r'gi t° Wallis, C.J., in Rajah of Pittafur v Gani 

V Z® taking away a vested right is subject to 

statZ^ofl- Kumaraswami Sastri, J., held that a 

statute of .nutation ceases to be a statute of mere procedure where 

It IS sou£it to be used to defeat causes of action which had accrued 

earlier than the length of time prescribed in the new law. But 

Seshagiri Aiyar, J., held per coafra, that no one has a vested right 

m any rule of procedure; and the Limitation Act in force at the 

time a suit is instituted governs the action, and not the one under 
which the right accrued. 

42. The terms of S. 18, Act XIV of 1859, as modified by 
•_ Act XI of 1861, expressly rendered the 

operation T Md P''ZZ".® Act XIV of 1859, applicable 
Acts. instituted after the 1st January, 

1862, and inapplicable to suits instituted 
before that date2« The provision for postponement of the opera- 

C' J' ^ 148 (171): relied on De/ht and 

London Bank v. Orchard, 3 Cal. 47=4 I.A. 127 (P.C.). 

U. S‘ee 2 Bom. 148 (198); Mitra’s Limitation Act, p. 293. 

- 12. Abdul Karim v. Manji Hansraj, 1 Bom. 295; also see Narsing 
uoyal V. Harthar, 5 Cal. 897; and Ram Ditto v. Tehlu, 4 P.R. 1902. 

13. Sitaram v. Kkanderao, 1 Bom. 286 (295, 303, 306, 307). 

14. S. 30, ante. 

Palpi' rt C.W.N. 889; also see Gopeshwar 

abovrvietr ^ "25 (F.B.) (confirming the 

16. Ramakrishna v. SUbraya, 18 I.C. 54=38 Mad. 101. 

12. 30 I.C. 94=39 Mad. 64S. 

18. Mitra’s Limitation, p. 295. 

6 
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tion of the Act was a sufficient indication that the Legislature had 
considered the hardship of an ex post facto law. Similarly, Act 
IX of 1871, was postponed in its operation to 1st April, 1873, and 
from that date it was to regulate the bringing of suits on causes of 
action which had accrued, or transactions which had taken place 
before that date."'' Applications for execution of decree obtained 
in a suit, instituted before that day, were held governed by old 
law.^® The operation of Act XV of 1877 was postponed to the 
1st day of October, 1877, but without an express provision similar 
to S. 1, cl. (a) of Act IX of 1871. And the word suit was defined 
not to include an application. Consequently new applications for 
execution of decrees made after Act XV of 1877 came into opera¬ 
tion, were held governed by the Adt then in force.In suits 
instituted after the enforcement of Act XV of 1877, the new Act 
applied retrospectively, but not so as to revive a remedy by suit 
barred under the previous law.^^ It was held in several cases, 

“that a remedy by suit barred by the existing law could not, in the absence 
Retrospective of a clear indication of the intention of the Legisla- 

effect not reviving ture, be revived by a new law enlarging the period 
barred claim or of limitation, or introducing new modes of interrupt- 
remedy. ing the Statute. 

Similarly, 

“no process can legally issue upon an application for the execution of a 
decree already barred by limitation. 

A right to suit barred under old law, was not revived by S. 10 of 
Acts of 1871 or 1877.And, similarly, a right to sue barred under 
Art. 35, of Act XV of 1877, was not revived by repeal of the 
article under Act IX of 1908.^® A right extinguished by operation 
of old law was not revived by the Limitation Acts of 1877 and 
1908.^^ The operation of the Statutes of Limitation is retros- 


19. Mitra’s Limitation, p. 29S: citing Ahdul Karim v. Manji Hansraj, 
1 Bom. 295; also Madhavan v. Achuta, 1 Mad. 301. 

20. Mungul Pershad v. Grijakant, 8 Cal. 51 (P.C.). 

21. Bacha Ram v. Ahdul, 11 Cal. 55; also see Gurupadapa v. Vvr- 
bhadrapa, 7 Bom. 459, and Jagmohim v. LncheSsur, 10 Cal. 748; relied in 
Dehnarain v. Narendra Krishna, 16 Cal. 267 (F.B.). 

22. Vinayak v. Bahaji, 4 Bom. 230; cf. Mohesh Lai v. Sumpat Koeri, 
6 Cal. 340 (The obligation had not been extinguished by Act XIV of 1859, 
and though the remedy was barred, new Act gave effect to an acknowledg¬ 
ment insufficient under the old Act). 

. Hansraj, 1 Bom. 295; Vinayak v. Bahaji, 

4 230; Vaha Tamburatti v. Vira Rayan, 1 Mad. 228; Nvcoor Chunder 

T ^ Hursing Doyal v. Hurryhur, 5 Cal. 897=6 

1 ..L.K. 489; Jugmohan v. Luchmesur, 10 Cal. 748. 

24. Shambhoonath v. Gurchurn, 5 Cal. 894. 

25. Jagamba v. Ramchandra, 31 Cal. 314. 

26. Mahomed Mahdi v. Sakinabai, 17 I.C. 629=37 B6m. 393. 

27. Narayan v. Govind, 1928 Bom. 28. 
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pective, but it does not extend to rights already acquired, or extin¬ 
guished, when that law conies into force,^® The Punjab Loans 
Limitation Act, I of 1904, does not revive claims time-barred under 
the old law, when it came into force.^ With respect to the insti¬ 
tution of suits, S. 2 of the Limitation Act, XV of 1877, was clear. 
It stated that 


^‘nothing in the Act shall be deemed to ... . revive any right to sue barred 
under any enactment thereby repealed.” 

There is no section in the Act IX of 1908, corresponding to S. 2 
of the Act XV of 1877; but there is an analogous provision in S. 6 
of the General Clauses Act X of 1897. It has been accordingly 
held by the Privy Council in Sachindra Nath v. Maharaj Bahadtir^^ 
that 

^‘there is no provision in the Act IX of 1908, so retrospective in its effect 
as to revive and make effective a judgment or decree which before that date 
had become unenforceable by lapse of time.”^® 


TITLE IV: APPLICABILITY OF THE ACT. 

43. APPLICABILITY TO SUITS.—The Limitation Act, 
IX of 1908, by its Preamble, refers to the consolidation and amend¬ 
ment of the law relating to the limitation of suits, appeals, and 
certain applications to Courts. 

The Limitation Act, has no bearing on defences or pleas, biit 
only on suits, and appeals, and so forth.The First Schedule to 
the Limitation Act only provides periods of limitation within which 
suits must be brought. It does not provide any period for de- 
fences.®* The articles of the Limitation Act apply to suits, appeals, 
and applications, but not to pleas by way of defence.^^ The Privy 
Council have held in Sri Kishan Lai v. Kashmir that though 
a defendant might be barred from instituting a suit to avoid a 
transaction voidable against him, he could defend a suit brought 
against him by pleading the voidability of that transaction as 
against him. A defendant may, by way of equitable defence, set 
up the invalidity of a deed, although his right to have it avoided 
by a suit has become time-barred.A defendant in possession 
whose right to set aside a sale is barred by Art. 12 of Sch. II of 
Limitation Act, 1877, may set up the invalidity of such sale as 


- V. 


28. ' Teka v. Sahtm, 39 P.R. 1901, 

29. Khan v. Hakim, 97 P.R. 1905. 

30. 1922 P.C. 187 (191) =49 Cal. 203 (P.C.) : Relied in Krishnaswami 
Thir\fwengada, 1935 Mad. 245. 

31. Baldeo v. Gajwa, 26 P.L.R. 1907. 

'.Gopalchand v. Niadar Mai, 1 P.R. 1916=32 I.C. 485. 

33. Ram Kishore v. Ram Nandan, 1928 All. 99=108 I.C:- 149. 

-Vv..'34,v 34 I. C. 37=20 C: W. N. 959 (P. C.);’reld. in Sethurama 
v. Chotta Raja, 40 I.C. 20 (Mad.). 

35. Lakshmidets y. Fioop Laut, MaA:. • • • 
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defence. Article 91 of Sch. II applies only to suits by plaintiffs 
to have instruments avoided.It is a settled rule of law that no 
limitation can be pleaded against a claim made by way of defence.®’" 
The bar of time applies only to the remedy of the plaintiff; it has 
no effect whatsoever on the plea of the defendant.®® A defendant 
will not be precluded from setting up a right by way of defence 
even if he could not have done so under the Limitation Act as 
plaintiff by way of substantive claim.®*^ In a suit for redemption, 
of mortgage, the defendant-mortgagee is not required to make 
any claim for principal and interest on which the law of limitation 
could be applicable; and, he is, therefoie, entitled to recover interest 
for the whole of the period of the mortgage.^^ Even the English 
law, as expounded in the recent authorities recognises no such; 
limitation upon the right of the mortgagee-defendant.^’ A de¬ 
fendant is not precluded from urging a plea of fraud,or of 
invalidity of adoption^® by reason of lapse of time, although he 
may not have himself brought a suit to set aside the transaction or 
the adoption. The defendant in a suit for rendition of partner¬ 
ship accounts might deduct the amount (if any) which might be 
found due to him on taking the partnership accounts, although a 
separate suit for such account would be barred by limitation.^ 
There is no bar of limitation to a defence unless the suit for the 
relief involved in defence falls within S. 26, or S. 28, of the 
Limitation Act.^** Section 28, however, has no application to per¬ 
sons who are in possession and who have had no occasion to sue 
for recovery of possession."*^ Similarly, where defendants were 
in possession, they were not precluded from asserting their right 
of pre-emption which was not extinguished under S. 28, Limitation 
Act. ’ This view, however, is of doubtful soundness. Cf. AS- 
M.L.J. 389. A mortgagee in possession is entitled to resist a suit 
or possession by redemption on the basis of a second mortgage. 


36. 

37. 

38. 

39. 

40. 

41. 


Venkata Chalapathi v. Robert Fischer, 30 Mad. 444. 

Raisunnissa v. Zorawar, 92 I.C. 675=1926 Oudh 228. 

Motanmal v. Mahammad Baksk, 3 Lah. 200 (207) (F. B.).. 
Deodhari v. Dayanand, 35 I.C. 610 (611). 

Akhar Hussain v. Ragunandan Das, 57 I.C. 348 (Lah.). 

Motantnal V. Muhammad Baksh, 3 Lah. 200 (207) (F.B.), citing 
ingle v. Coppen, (1899) 1 Ch. 726; and In re Lloyd, (1903) Ch. 385. 

28 Bom. 639. followed in Minalal v. Kharsetj\ 
(P.C L ^ ^*"'*"'* 24 I.C. 37- 

43. Baldeo v. Gajzva, supra., 26 P.L.R. 1907. 

44. Merwanji v. Rustomji, 6 Bom. 628. 

V. Sadashiv, 1921 Bom. 257=45 Bom 45=59 T C 118- 
Bholanath v. Nagendra, 110 I.C. 571=1928 Cal. 810. ’ 

khai, 14 Bom^Panda, 17 Mad. 255; also see Hargovandas v. Ba/i- 
47. Krishna Menon v. Kesavan, 20 Mad. 305. 
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^ough time could have run against him had he brought a suit for 
•foreclosure on the second mortgage.'^ A usufructuary mortgagee 
'Who redeems a prior mortgagee can use the prior mortgage as a 
shield against a person who wants to dispossess him by paying ofif 
his usufructuary mortgage, and can insist that the money due 
•under both usufructuary and the prior simple mortgage which he 
has redeemed must be paid before he can be made to give up 
.possession of the property. The fact that at the date the usufruc¬ 
tuary morgage was being redeemed the prior simple mortgage was 

unenforceable on account of lapse of time will not affect the 

matter.^® 


44. CERTAIN APPLICATIONS.—The Indian Limitation 
Act, IX of 1908, provides in the Third Division of the Schedule, 
under Arts. 158 to 180, for specific rules with reference to certain 
•applications set out in the schedule to the Act, and a general rule 
-as to the bar by limitation of three years, from the date ‘'when 
the right to apply accrues** in cases of 


applications for which no period of limitation is provided elsewhere in 
this schedule or by section 48 of the Code of Civil Procedure, 1908.” 

This corresponds to Art. 178 of the previous Act XV of 1877, 
But the Limitation Acts of 1859, and of 1871, had no such general 
rule, and consequently, it was held that there was no bar by limita¬ 
tion to applications not provided for specifically by the Act of 1859, 
or of 1871; and the rule applied in the English Courts of Equity 

Doctrine of as to the doctrine of laches did not apply 
Laches. .j-o this country.^® It had been so decided 

in certain cases by the Madras Court, and those cases had been 
acted on in the interpretation of the Act of Limitation in this 
country.'^ Under the Acts XIV of 1859, and IX of 1871, no ques¬ 
tion of limitation could have arisen in respect of an application for 
Probate. And Art. 178 was, therefore, construed ejusdem generis, 
and held not to govern applications for Probate,^ or Letters of 
Administration,® but to have reference only to applications under 

... . the Civil Procedure Code.'* This view has 

C. under been accepted in a number of authorities 

that Art. 178 of the old Act (=Art. 181 of 
the present Act) is limited to applications under the Code of Civil 


48, Nathwa v. Kanhiya, 65 I.C. 642 (Lah.). 

49, Gaya Prasad v. Gur Dayal, 57 I.C. 549 (Oudh). 

50, (^Sheikh) Allij Hossein v. Muzhur HoAsein, 4 C.L.R. 577 (580) ; 
(Ajiplication for refund of money overdrawn in execution of decree). 

1. Ibid., 4 C.L.R. 577. 

2. In the matter of Ishan Chunder Roy, 6 Cal. 707=8 C.L.R. 52; 
Gnanamuthu v. Koilpillai, 17 Mad. 379. 

3. "" JBai Manek Bai v. Manekji, 7 Bom. 213; also see Kashi Chundra 
^v^ Gopi Kfisjlma, 19 Cal. 48. 

4. Ibid,, 7 Bom. 213. 
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Procedure.-’ And on the same grounds, it was held not to apply 
to applications for certificates to collect debts,« or to applications 
under the Religious Endowments Act, or to an application for 
the appointment of new trustees, etc.’^ Similarly, there is no period, 
of limitation provided for an application by an attorney for payment 
of his costs under the High Court Rules.® However, it does not 
follow, as pointed out in IMudhab Moui Dost v. Poucla LciniherP that 
Art. 178 of the Act of 1877, or Art. 181 of the Limitation Act, 1908, 
applies to all applications made in the course of a suit, 

*‘Xhe Preamble to tbc limitation Act of 1908 states expressly that the 
object of the Legislature was to consolidate and amend the law of limitation 
relating to only certain applications to Court. In other words, the Limitation 
Act docs not profess to provide for all kinds of applications to Courts 
whatever. ”10 


Applications to 
perform an impe¬ 
rative duty of 
Court. 

that 


The Act certainly does not apply to 
applications to the Court to dp what the 
Court has no discretion to refuseA^ It 
was held in Kylasa Goun.dan v. Ramasamij}^ 


“the provisions of the Limitation Act relating to applications, though in their 
terms most extensive, must be held to apply to applications for the exercise, 
by the authority to which the application is adduced, of powers which it 
would not be bound to exercise without such application, and not to appli¬ 
cations to the Court to do what it had no discretion to refuse, nor to applica¬ 
tions for the exercise of functions of a ministerial character.” 

There is a * long line of authorities in India whereby it is esta¬ 
blished that where an imperative duty is imposed upon a Court, then 
the Limitation Act has no application.^® The Act is not applicable to 
an application to the Court to terminate a pending proceeding, the 
final order in which has been postponed for the benefit of the 


5. Gnananiuthu v. Koilpillai, 17 Mad. 379; Tiluck Singh v. Parsotam 
Proshad, 22 Cal. 924; Ralwat Karim v. Abdul Karim, 34 Cal. 672. 

6 . Janaki v. Kesavalu, 8 Mad. 207. 

7. Ibid. 

8 . IVadia, Gandhy and Co. v. Purshotam, 32 Bom. 1=9 Bom.L.R* 

508. . • . • . 

9. 6 I.C. 537 (540)=37 Cal. 796. 

10 . Govind Chunder Goswamy v. Rungunnwney, 6 Cal. 60=6 C.L, 
R. 345; also see Sital Prosad v. Abdul Rdshit, 11 O.C. 208. 

11. Madhab Moni v. Pamela Lambert, 37 Cal. 796, supra. 

12 . 4 Mad. 172 (Application by purchaser of land at a Court‘sale to 
obtain a certificate) ; Darbo v. Kesho Rai, 9 All. 364=7 A.W.N. (1887) 79 

(application for amendment of decree) ; also see Movla Cassim v. Movla 
Abdul, 8 L.B.R. 422=35 I.C. 950. 

13. Ft//ia/ Janardhan v. Vithojirav, (1882) 6 Bom. 586; Ishwardas 
aggiijan as v. Dosiba , (1882) 7 Bom. 316; (application to pass judgment 

according to award) ; Dovidas Jagjivan v. Pirjada Begum, (1884) 8 Bom. 

Ai ^ certificate); and Balaji v. Khanduji, 30‘Bom> 

415—8 Bom.L.R. 218. 
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defendant, or for the convenience of the Court ‘ and it does not 
govern an application for an order absolute. under O. 34 , R, 3 
C. P. Code.^'’ The general rule in Criminal Cases, is that there 

Criminal proceed- in any way to the period within 

ings. which a prosecution for an offence against a 

^ penal statute may be commenced.Rules of 
limitation are foreign to the administration of criminal justice, and 

i-V ^ by express statutaiy provision that any rule of limitation 
ould be rnade applicable to cximinal cases.^' Section 11 ( 3 ) of the 
ndian Salt Act (XII of 1882), provides that a complaint made more 
than six months after the date of the offence ought not to be 

admitted; and the provisions of S. 18 of the Limitation Act were 
nclci not applicable to Criminal cases. 


general law of limitation and 
civil matters.”1® 


its schedules arc chiefly intended for 


PART I. 

Preliminary. 

Short title. ^ ^) This Act may be called 

The Indian Limitation Act, 1908. 

Extent. It extends to the whole of 

V British India; and, 

( 3 ) This section and section 31 shall come into force 

Commencement. this Act shall 

come into force on the first day of 

January, 1909. 

S. 1: Short Title, Extent, and commencement. 

45. Short title. 

46. Extent. 


NOTES. 

45. SHORT TITLE.—The Indian Limitation Act, 1908, as 
explained by the preamble, is an Amending and Consolidating 
Act,^° which brings together the provisions of the previous Act XV 


14. P-uran Chand v. Roy Radha Kishan, 19 Cal. 132. 

15. Madhab v. Pamela, 37 Cal, 796=6 I.C. 537 (540). 

16. The Queen v. Ameerodden, 15 W.R. 25 Cr. 

..17. . Q. E. y. Ajudhia Singh, 10 All. 350=8 A.W.N. (1888) 92. 
. l^* Q-E. V. Nageshappa Pai, 20 Bom. 543. 

19. Ibid., alsg see In the matter of Kittu, 11 Mad. 332. 

20. See S. 14, The Preamble. 
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of 1877, and the amendments which were made from time to time 
and were scattered over some eleven enactments, and makes some 
further changes by this Act in certain respects. The present Act is 
meant to be a sufficiently complete code of law on the subject of 
limitation and prescription.^^ This Act has been amended by some 
13 amending Acts,^^ and the various amendments will be all found 
embodied in the text of the Sections and Articles, in their respective 
places. 


46. EXTENT.—The Indian Limitation Act, IX of 1908, ex¬ 
tends to the whole of British India. The expression ‘British India* 

is defined in section 3 (7) of the General 
Clauses Act (X of 1897) to mean 


British India. 


“all territories and places within His Majesty’s dominions which are for 
the time being governed by His Majesty through the Governor-General of 
India or through any Governor, or other officer subordinate to the Governor- 
General of India”. . . . “unless there is anything repugnant in the subject 
or context.” 


This Act IX of 1908, like the previous Act XV of 1877, con¬ 
tains the expression *^whole of British Indiaf* which obviously in¬ 
cludes the Non-Regulation or Scheduled Districts of British India, 
unless expressly declared by Notification of the Local Government 
that the Act would not apply to certain scheduled districts.^® But 

Laccadive Islands. Laccadive Islands were not part of 

British India: until they were ceded to the 
British Government in 1909, and were taken possession of for arrears 
•of tribute.^ No notification has been issued under the Scheduled 

Districts Act, XIV of 1874, applying the Limitation Act to the 
Islands. 


a I Lirnitation Act does not apply to the Laccadive Islands 

1 ^ T Limitation applicable to them must be looked for in 

Regulation I of 1912 .”25 


Definitions. 


context, 


^. In this Act, unless there is 
anything, repugnant in the subject or 


(1) Applicant”, includes any person from or 
through whom an applicant derives his right to apply; 


21 . Se]e S. 14, The Preamble. 

22 . See S. 15, The Preamble. 

^53 (Cr. P. Code was held 

applicable to the southern group of the Laccadive Islands). 

mefd'tw (1926) 49 Mad. 419=93 I.C. 341 

-effect from Ur T r Majesty’s Indian dominions with 

■dency on 1st FebruL, 1912)^*'*^ incorporated in the Madras Presi- 

25. Ihid.'. 49 Mad. 419=93 I.C. 341. 
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cheque: ^'^‘-'hange,” includes a hundi and a 

. “bond” includes any instrument wherein- a ner- 
son obliges himself to pay money to another, on condition 

d or^s notTT ^ specified a’ct is pei form¬ 

ed, or is not performed, as the case may be ; 

4 . 1 , defendant” includes any person from or 

through whom a defendant derives his liability to be sued; 

contrarJ^L *^“tf-T^"‘” ^ ”§^ht not arising fro’m 

contiact, by which one person is entitled to remove and 

appropriate for his own profit any part of the soil belonging 

o another or anything growing in, or attached to, or sub^ 
sisting upon, the land of another; 

*h,„ ErhiSraf 

(7) “Goodfaith,” nothing shall be deemed to be 

done in good faith which is not done with due care and 
attention; 


(8) “plaintifif” includes any person from or throueh 

whom a plaintiff derives his right to sue; 

“promissory note” means any instrument 
wheieby the maker engages absolutely to pay a specified 

sum of money to another at a time therein limited, or on 
demand, or at sight; 

(10) “suit” does not include an appeal or an annli- 
cation; and 


(11) trustee does not include a benainidar a 
mortgagee remaining in possession after the mortgage has 
been satisfied, or a wrong-doer in possession without title. 


S. 2: Definitions. 

Synopsis of notes, 

47. Legislsitive alterations. 

48. Applicant: S. 2 (1). 

49. Bill of Exchange: S. 2 (2). 

50. Bond: S. 2 (3). 

■ S1-. Defendant: S. 2 (4). 

52. Easements: S. 2 (5). 

53. Foreign country: S. 2 (6). 

54. Good faith: S. 2 (7). 

55. Plaintiff: S. 2 (8). 

; 56.; Promissory Note: S. 2 (9) . 

57. . Suit; S. 2 (10). 

Trustee: S. 2 (11). 
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NOTES. 

47. LEGISLATIVE ALTERATIONS.—The correspond¬ 
ing section was S. 3 of Act XV of 1877 1 from which the definition 
of the word 'Wegi^tered*' has been omitted in this Act IX of 1908, 
the same being given in the General Clauses Act X of 1897, and the 
other “definitions have been re-arranged in alphabetical order 

48. APPLICANT: S. 2 (1).—The word 'include'' is intended 
to be enumerativc, not exhaustive. When it is intended to exhaust 
the signification of the word interpreted the word mean is used. 

49. BILL OF EXCHANGE: S. 2 (2).— 

A “bill of exchange,” is an instrument in writing, containing an uncondi¬ 
tional order, signed by the maker, directing a certain person to pay a certain 
sum of money only to, or to the order of a certain person, or to the bearer 
of the instrument.”—See S. 5, Negotiable Instruments Act (Act XXVI 
of 1881). 

The definition in the Limitation Act, includes Hundis in the 
vernacular languages, which may be payable to bearer on demand, 
or other customary forms payable only to a respectable person or 
owner. It also includes cheques, which, under S. 6 of the Nego¬ 
tiable Instruments Act, 1881, is defined to be 

“a bill of exchange drawn on a specified banker, and not expressed to be 
payable otherwise than on demand”. 

50. BOND: S. 2 (3).—The word includes shows that the 
definition of the word “Bond” in the Limitation Act is not exhaus¬ 
tive. The word **inchides'^ has an extending force and does not 
limit the meaning of the term to the substance of the definition.^® 
The definition of “Bond” in Stamp Act, 1899, S. 2 (5) includes— 

“(a) any instrument whereby a person obliges himself to pay money to 
another, on condition that the obligation shall be void if a specified act is 
performed, or is not performed, as the case may be; 

(6) any instrument attested by a witness and not payable to order or 
bearer, whereby a person obliges himself to pay money to another; and 

(c) any instrument so attested, whereby a person obliges himself to 
deliver grain or other agricultural produce to another.” 

The definition of Bond, under the Stamp Act, is more extensive 

Definition not ex- than the definition of “Bond” in the Limita- 
haustive. tJon Act, inasmuch as the former includes ex¬ 

pressly [Cl. (&)[] the ordinary ^'khattal’ on ”famasuk”y and also 
[Cl. (c)] instruments securing the re-payment of a loan in kind^ 
But, though the instruments described in Cl. (a) have been specifi¬ 
cally referred to in the definition incorporated in the Limitation 


26. See “Notes on Clauses” in the Statement of Objects and 
Reasons'". 

27. Th£ Empress v. Ramanjiyya, 2 Mad. 5 (7) ; also see Balwantrao 
V. Purushotam, (1872) 9 Bom. H. C. R. 99. 

28. In the matter of Nasibun, (1882) 8 Cal. 534 (536). 
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inference that instruments describ¬ 
ed tn CIs. (6) and (c) should not be regarded as bonds for the 
purposes of limitation^® 

Indian Limitation Act was amended in 1908 it is possible that 
the *ieed for a further definition of the term ‘bond’ was overlooked or in 

term t ‘J -'^''austivc definition of the 

Sition."’ elastic and unexha^tlvc 

It may be pointed out 

“that the definition of the term -Bond,’ even in the present Stamp Act is not 
^haustive and that the term tn the course of years has been extended so 

defildtion."a* "'’‘eh would not have fallen under the earlier 


And, in Nandlal v. Karmchand Shamirmal,^^ Scott-Smith T has 
adopted the definition of “Bond”, as given in Donough’s Commen¬ 
tary on the Indian Stamp Law, which is to the following effect: 


to ?" '"Steuntent under his seal, whereby one person becomes bound 

to another for the payment of a sum of money or for the performance of 
any other act or thing.” '-^iiuaucc ot 


Articles 66, and 67 of the schedule, deal with Single Bonds 

Different kinds of 'll*'’ '’“"ds subject to a condi- 

Bonds. govern suits on 

“bonds payable by instalments'"; and. Art. 
is the general provision for “bonds not herein expressly pro¬ 
vided* for". This last category of bonds would cover a bond on 
which the cause of action arises when the bond becomes due, on 

default of payment of both interest and premia mentioned payable 
on the due date.®* 


51. DEFENDANT: S. 2 (4).—The word “/rom”, in this 
clause of the section, refers to private alienation, and ^'through*' 
refers to cases of inheritance.*^ 

“The purchaser at an auction-sale acquires the 
The Execution- right, title and interest of the judgment-debtor, and 
purchaser. in virtue of that is put into possession, by reason of 

which he becomes liable to be sued by the true 
owner. He therefore, derives such liability within the contemplation of the 
section from or through the judgment-debtor. 





29. IVadhawamal v. Karim Bux, (1925) 6 Lah. 276=86 I.C. 844. 

30. Ibid. (Sir Shadilak C. J. and Rossignol, J.). 

31. Ibid., 6 Lah. 276=86 I.C. 844 (845)=1925 Lah. 415, 

32. (1920) 2 Lah. L. J. 224 (Per Scott-Smith, J.). 

33. Ball v. Stovfell, 2 All. 322. 

34. See AH Saheb v. Kaji Ahmed, 16 Bom. 197 (198), 

35. Per Sargent, C.J. in 16 Bom. 197 (199), supra; also see Bhagwant 
^ngh V, Bhola Singh, 18 I.C. 465; cf. Dinendronath v. Ramcoomar, 8 I.A. 
65 (75) (P.C.) (Remarked that the purchaser at auction-sale derives title, 

operation of law, adversely to the judgment-debtor) ; also see Namdev 
Ramchandra, 18 Bom. 37 (40), 
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A son adopted by a Hindu widow, can supplement his own 
* adverse possession since his adoption by the 

An a opte son. adverse possession of his adoptive mother, in 

cases where he can be said to derive his liability to be sued from or 
through his adoptive mother.^*^ However, under the Hindu Law 
a son adopted by a widow does not derive his title from his adoptive 
mother, just as a reversioner does not derive his title from or 
through the widow and time does not run against the adopted son 
prior to the date of his adoption, and adverse possession against 
the adoptive mother does not affect the rights of the adopted son.^® 
The cause of action to sue arises in general principles, on the death 
of the widow in the case of a reversioner. The same rule a fortiori 
governs the right of an adopted son. The principle of the decision 
in Ranchordas v. Parvatibai^^ is that imtil the plaintiff’s right to 
immediate possession accrues, his right to possession is not barred. 
In the case of a reversioner the cause of action will accrue on the 
death of the widow, in the case of an adopted son, on his adoption.*® 


A son in a mitakshara family derives his right, or interest in 

family property at his birth and consequently 
A son in a joint his liability to be sued, through his father, 
Hindu family. and other members of his family, and to be 

impleaded as a defendant in a suit against the 
family property.*^ He may not claim under his father within the 

meaning of S. 11, C. P. Code, as held in Sundarlal v. ChhitOrmal*^ 
but 


section 2 of the Limitation Act seems to assume that every person who 

acquires an interest by devolution or otherwise in the subject-matter of 

litigation previously vested in others, which renders him liable to be 

impleaded as a defendant derives his liability to be sued from or through 
some body.”43 


A grant of the Agraharam village by the Reddi Kings was a 

grant not only of the revenue but of the soil 
Grants by Crown. of the village, and the Inamdars may be 

said to grantees not merely of the *'mel- 
varam”, but of the “kudivaram interest”, subject to such rights 
of occupancy, if any, as the cultivators at the time of the grant may 


36. Padajirav v. Ramrav, 13 Bom. 160 (165). 

37. Sttaram Sheokaran v. Rajaram Latufee, 48 I.C. 230 (Nag.) : Relied 
on Runchordas v. Parvatibai, 23 Bom. 725=26 I.A. 71 (P.C.H 

All® I'u' V. IVaman, 2 

Bom. L. R. 411; followed 19 Bom. 908. 


39. 23 Bom. 725=26 I.A. 71 (P.C.). 

40. Kancharla v. Koganti, 25 I.C. 692=27 M.L.J. 569. 

1922 P^!”45^“p^'”506 Sutha, 66 I.C. 945 (952) 

42 . 29 All. 1=3A.L.J. 644=(1906) A.W.N. 242. 

43. Han Prasad Singha v. Soxtrendra Mohan Sinha, supra. 
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have had.-*^ In the case of a land submerged and reformed in situ, 
taken charge of by the government, where the defendant petitioned 
to the goyei-nment and the government finding that they could not 
legitimately resist the defendant’s claim to the land, allowed the 
petition and granted possession to the defendant: it was held that 
in a suit by plamtiflf for possession as owner, the defendant’s could 
not tack the government’s possession to their own to resist plaintiff’s 
<daim as the defendants did not derive their liability to be sued 
from or through” the government within S. 2 (4) of the Indian 
Limitation Act, IX of 1908,^= Where in the case of a grant by 
Crown, a third person is in adverse possession, for more than 12 
years, though less than 60 years, he can successfully set up the 
plea of adverse possession against the grantee from government, 
even though the 12 years’ period of the trespassers’ adverse posses¬ 
sion had wholly or partly expired before the date of grant. In 
such a case the title of the grantee would be extinguished, although 
It would have been open to the government to have asserted its 
title, and resumed possession from the defendant and given it to 

Independent tres- j grantee. Where there are successive 
passers, independent trespassers who have been con¬ 

tinually in possession for the statutory period, 
the first trespasser gets the title and not the last who is in possession 
at the time when the title of the real owner is extinguished.^^ 

52. EASEMENTS: S. 2 (5).— 

“An easement is a right which the owner or occupier of certain land 

possesses as such, for the beneficial enjoyment of 
Easement defined, that land, to do and continue to do something, or 

to prevent and continue to prevent something being 
done, in or upon, or in respect of, certain other land not his own.” 

See S. 4, of the Easements Aot (Act V of 1882) : also see S. 3, 
of the Act, with reference to construction of certain references to 
Act XV of 1877, Ss. 26 and 27, or to Ss. 27 and 28 of Act IX of 
1871, which shall be read as made to Ss. 15 and 16 of the Easements 
Act, 1882, dealing with the acquisition by prescription, and its pro¬ 
viso, excluding period in favour of reversioner of servient heritage. 


44. Addusumilli Suryanctrayana v. Achuta Pothanna, 49 I.C. 391 
(393, 394) =36 M.L.J. 93 (P.C.) (Adverse possession by the defendant 
of the office of Archaka may be supplemented by the previous adverse 
possession of his predecessor-in-office). 

45. Basant Kumar Roy v. Secretary of State, 1917 P.C. 18=44 Cal. 
858=44 I.A. 104=40 I.C. 337 (P.C.). 

46. Ayyagari v. Makka Venku, 97 I.C. 253=1926 Mad. 1155 (Defend¬ 
ant s adverse possesision prior to the grant from the Crown not terminated, 
and could be tacked on to later adverse possession after the grant). 

47. Subbaiya Pandaranu v. Mahamad Mustepha, 40 I.C. 50=32 M.L.J. 

85. 1 
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The word “Easement”, as used in the Limitation Act, has, by 

force of the interpretation clause, a very much 
Right of Fishery. extensive meaning than the word bears 

in the English Law, for it includes any right not arising from con¬ 
tract by which one person is entitled to remove and appropriate for 
his own profit any part of the soil belonging to another, or anything 
growing, or attached to, or subsisting upon the land of anoth^. An 
easement, therefore, under the Indian Law, embraces w hat in Englis 
Law is called a profit a prendre,—that is to say, a right to enjoy a 
profit out of the land of another.^® ^ A prescriptive right of 
fishery is, therefore, an easement, wdthin the meaning of the Indian 
Limitation Act, although the claimant on basis of user , is not in 
possession, enjoyment, or occupation of any dominant tenement. 

A mere right to fish not excluding the rightful owner is a profit a 
prendre, and falls wdthin the definition given in S. 2 (5) of the 
Limitation Act, and may be acquired by 20 years’ uninterrupted en¬ 
joyment under S. 26, of the Act.^® Under S. 2 (5) and S. 25 of 
the Limitation Act, twenty years’ uninterrupted enjoyment of an 
easement confers only an absolute right on a determinate person, and 
not an indeterminate and fluctuating body like the Snnthals and 
Ghatwalsd The right to hunt in a jungle and to appropriate the 

game is a right knowm in English Law as a 
The right to hunt i-q a profit a prendre in gross, as distin¬ 

guished from a profit a prendre in que estate. 
It is not an easement attached to any dominant heritage but this 
does not prevent a legal origin for the grant of such rights being 
proved by immemorial user, as a reasonable local custom with the 
express intention of benefiting by the destruction of wild animals.® 
The rule of English Law, that a claim to a profit a prendre, canndt 
be acquired by the inhabitants of a village, either by custom or 

, , , , prescription, does not apply to a right of pas- 
Right of pastu- turage claimed by a village, in the presidency 

of Bombay, as against the Government. The 
right of free pasturage has always been recognised as a right be¬ 
longing to certain villages, and must have been acquired by custom, 
or prescription.^ In S. 29 (4), of the Indian Limitation Act, it is 


rage, 


48, Chundec Churn Roy v. Shib Chtmder M)undid, 5 Cal. 949—6 
C.L.R. 269; also see Dukhi v. Halway, 23 Cal. 55. 

49, Ibid., also see and cf. Viresa v. Tatayya, 8 Mad. 467. 

50, Ramhary Pal v. Nidhi Mahanti, 148 I.C. 431=1934 Pat. 420; 
Relied on Hill & Co. v. Shcoraj, 1 Pat. 674=67 I.C. 954. 

1. Maharaj Bahadur Singh v. Gandauri Singlh, (1917) 39 I.C. 868= 
2 P.L.J. 323 [In S. 2 (5) the word used is “a person”]; also see Luchmee- 
put Singh v. Sadaulla Nashya, 9 Cal. 698=12 C.L.R. 382. 

2 . Ibid., 39 I.C. 868 (874). 

3. Ibid., 39 I.C. 868 (875). 

4. Secretary of State v. Mathurabhai, 14 Bom. 213; Relied in Mahor 
raj Bahadur Singh v. Gandauri Singh, 39 I.C. 868 (874)=2 P.L.J. 323; 
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provided that ^s. 26 aiid 27 and the definition of ‘easement’ in 

S. 2 shall not apply to cases arising in territories to wliich the Indian 

Easements Act, 1882, may for the time being extend”.^ Sec notes 
under S. 26, post. 

S3. FOREIGN COUNTRY, S. 2 (6).-Comparc Ihe elefini- 
tion of “British India” (S. 46, ante). 

The Cantonment of Wadhawan, in I\alh}a7var, had been held, 
to be within the limits of British India in Triccan, Paua- 
chand V, The B. B. & C . I. Ry . Co This cantonment was 

ceded to the British Government by the Thakore by an 
agreement assigning a certain spot to the officers of the Government 
of Bombay, in perpetuity, for the purpose of establishing a British 
Station^ But, it was held in a later case, that Wadhawan Civil 
Station is not a part of British India— Emperor v. Chinwnlal Jaq~ 
jivan.'^-^ By Acts XIV and XV of 1874, not only Aden, 
in Abdulin Mahomed Jahli v. Abdulla Mahomed p hut the 
Laccadive Islands in the Indian Ocean,® the Andaman and Nicobar 
Islands, and Ajmere and Mairwara, in the centre of Rajputana are 
declared to be parts of British India”, which shows that the Indian 
Legislature has given to the words “British India” a much more 
extended meaning that at first sight they would appear to indicated® 
But, the British Cantonment of Secunderabad, has been held to 
be a place out of British India, as there never has been any actual 
cession of territor>' by the Hyderabad state for purposes of the 
cantonment.^^ The civil station at Rajkote, is not part of British 
India, within the meaning of Statute 21 and 22, Vic. c. 106,’^- and 
following this view, the Civil Station at Wadhawan, has also been 
held to be outside British India.Xhe Berars are held under 
a perpetual lease from the Nizam, and are not included in British 
India, but the Indian Limitation Act has been “made applicable to 
Berars” by a Government Notificationd® The Tributary Mahals 


also see Bhola Nath v. Midnapore Zemindary, 31 Cal. 503=31 |I.A. 75 
<P.C.) (Right of pasture, a profit a prendre in qme estate). 

5. See Part V: Savings and Repeals, S. 29 (4). 

6 . 9 Bom. 244; O. R. in 17 I.C. 534 (535)=37 Bom. 152. 

7. Ibid,, 9 Bom. 244. 

7-a. I.L.R. 37 Bom. 152=17 I.C. 534. 

8 . 84 I.C. 796=1924 B. 290. 

9. Ahmed Koya v. Aisamma, (1925) 49 Mad. 419=93 I.C 341=1926 
Mad. 657. 

10. Ibid., 9 Bom. 244; also see Abdulla Mahomed Jabli v. Abdullah 
Mahomed ZuJaikki, 84 I.C. 796=1924 Bom. 200 (Reference under S. 8 
of the Aden Civil and Criminal Justice Act 11 of 1864) . 

11. Hossain AH v. Abid AH, 21 Cal. 177. 

12. Queen v. Abdul, (1895) 10 Bom. 186. 

12-a, Emperor v. Chimanlal, 37 Bom. 152=17 I.C. 534. 

13. Mitra's Limitation Act, p. 711. 
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of Orissa do not form part of British India.^^ The Supreme Court 
of Mauritius is a foreign Court within the meaning of S. 2 of the 
C. P. Code, which is in pari materia with the Indian Limitation Act, 
IX of 1908.^’’ The territory of Mohurbhanj is not within the 
limits of British India, as held by the majority of the Full Bench 
in the case of Emperor v. Keslnib Mohajanp^ and the Native 
States are, for this reason, not a part of British India. 


54. GOOD FAITH.—The definition of “good faith'" in this 
Act differs somewhat from the definition of “good faith” in S. 3 
(20), of the General Clauses Act (X of 1897), which runs as 
follows:— 


“A thinf? shall be deemed to be done in ‘good faith’ where it is in fact done 
honcsth', wliether it is done negligently or not.” 

The definition in the Limitation Act is a stricter definition than 
the one adopted in the General Clauses Act,, 1897, for, if a 
thing is done “negligently”, it cannot be said to have been done “with 
due care and attention” even though it may be done “honestly”.'^^ 
In Mathura Singh v. Dhazvani Singh Strachey, C.J., has discussed 
the case-law bearing on S. 14 of the Limitation Act, “other cause 
of a like nature to defect of jurisdiction”, and the result was stated 
as follows:— First, if the Court's inability to entertain the suit 
results from any cause connected with any want of good faith or 
due diligence on the plaintiff's part, that cause is not of a like nature 
to defect of jurisdiction. But, Secondly, if the Court’s inability to 
entertain the suit results from a dause quite unconnected with any 
want of good faith or due diligence on the plaintiff’s part, that cause 
is of a like nature to defect of jurisdiction: Thirdly, giVen good 
faith and due diligence, it is immaterial that the plaintiff had made 
a hona fide mistake of law or procedure in Mathura Singh v. Blvawani 
Singh.'^ But, the Patna High Court takes the view that a party 
who is proceeding in ignorance of law has been proceeding with 
due diligence or in good faith, connoting due care and attention.^® 

55. PLAINTIFF: S. 2 (8 ).—See Note No. 51, on the defini¬ 
tion of “defendant”. 


The word plaintiff” includes any person from or through whom 

The Reversioners ^ plamtiff derives his right to sue. When 

a childless Hindu widow is the heiress, the 
ega representatives of her husband, the reversionary heirs, are 
ounc ^^y limitation in which she,< without fraud or collusion is 
bound. A Hindu widow represents the whole estate of the de- 
cease unng her lifetime, and a decree obtained against her, fair ly 

Ratan Mahanti y, Khatoo Sahoo, 29 Cal. 400. 

v. Isttf Mahomed Stillimam, 29 Cal. 509 (516). 
8 Cal. 985=11 C.L.R. 241 (F.B.). 

v. Fernandes, 13 I.C. 260=5 S.L.R. 181. 

Fazlul Jamil v. Halal-ud-din, 8 P.L.T. 561. 

Nohxn Chunder v. Issur Chunder, 9 W. R. 505 (507). 


14. 

15. 

16. 

17. 

18. 

19. 

20 . 
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that Ae word 'ie of action 'ssur Chu„4er.^^ 

not to a new cause of action Iccrui„7to the rZTrZtr^] 

7i£3T~ 

undTr Ar^^?4T^f , Z’ cases noted 

ledgment of debt, or payment, under Ss. 19 and 20 bv a Hi*nrT.T 

Und°e'r’the°Hird*u'L*^'’ reversioner. 

U der the Hindu Law a son adopted by a widow does not derive 

A son adopted by from his adoptive mother, just as a 

widow. reversioner does not derive his title from or 

t . through the widow.^« A son adopted bv a 

thled“t a T adoptive father only, and he is L- 

titled to sue under Art. 144 of the Limitation Act to sue for posses 

Sion of immovable property within 12 years from the date^of his 

adoption, inasmuch as like a reversioner his right is not lost to the 

li * ,1 .J against his mother^^ An adopted 

does nit de“'^°^v'‘ husbLd. 

mother- ‘ 

Under the Malabar Law, an Attandravan cannot be said to be 

Malabar tenures ^P^^son claiming under a karnavan within 

meaning of the Limitation Act, and has 
therefore, no right to save from limitation a mortgage by acknow- 

P r^^R 7 fp'r Balwant Smgh, 40 All. 593=45 LA. 168=1918 

P.C. 87 {P.C.) \ BaiKanku y. Bat Jadav, 43 Bom. 869 (Onus on heir to 

I v. Srirangathanni, 48 Mad. 883=52 

P r Sumran v. Ram Kumar, (1922) 1 Pat. 741=1922 

jr.L.. (Compromise decree, in absence of fraud or collusion) 

22. 9 W.R. SOS (S07) (F.B.). 

23. Amirtolal v. Rajonee Cant, 23 W.R. 214=2 I.A 113 (P C ) • 

^/c/wmma v. Subbarayadu,S 

24. K^jaru v. Dijappa, (1917) 42 I.C. S40=34 M.L.J. 319. 

^ Koganti, (1914) 2S I.C. 692 (Mad.) (Acquisitions of rights against the 
widow are of no avail against the reversioners). 

P^rvatibai, 23 Bom. 725=26 I.A. 71 (P.C.); 
■rojiowed in Stiaram v. Rajaram, 48 I.C. 230 (Nag.). 

m.27. Kancharla v. Koganti, (1914) 27 M.L.J. 569=25 I.C. 692. 

28. Harek Chand v. Bejoy Chand, 9 C.W.N. 795 (800)=2 C.L.J. 87. 

y'<s. 8 
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leclgment."- The position of a Stani in Malabar is analopus to 

that of a Hindu widow in so far that the Stotii, holds for life. In 

the case of Stanoms there is no one corresponding to the reversioner. 

The next in succession is his own heir.®® A 

ghatwal does not claim through his father as 

his predecessor and is not included in the word “plaintiff” in S. 2, 

ov, u of the Limitation Act.®^ A trustee and his 

Shebaits or Irus- . „ . . 

successors in office form a continuing repre¬ 
sentation of the trust property, and a suit by plaintiff appointed a 


Ghatwal. 


shebait of an idol for recover}^ of khas possession of mokurri property 
belonging to the idol, contesting certain transfers by the preceding 
shebait, was held governed by Art. 134, or 144 of the Limitation 
Act XV of 1877.®® Although, Art. 134, will not apply to a suit 
brought by the shebait of an idol for possession of immovable pro¬ 
perty let ou: in permanent lease by a former shebait without legal 
necessity.A manager, shebait or mahant, would represent the 
idol installed in a particular asthan completely, and unless the 
alienation by such manager is such as could be deemed to enure only 
for the lifetime of a particular trustee, adverse possession would 
begin to run from the date when the alienee takes possession, of the 
property alienated, and each succeeding manager, shebait or mahant, 
cannot get a fresh start so far as the question of limitation is concern¬ 
ed, upon the ground of his not deriving title from any previous 
manager, the reason being that the succeeding managers form a con¬ 
tinuous representation of the institution to which the endowed pro¬ 
perty has been dedicated.®^ The principle is recognised in a num¬ 
ber of cases that each succeeding mahant does not acquire a fresh 
start of limitation for setting aside alienations made by his prede¬ 
cessors from the date of his succession as mahant, and the posses¬ 
sion of a transferee of a mahant becomes adverse to the institution 


from the date of the unwarranted transfer, or at any rate from the 
death of the alienor.^® Where the mahant is only the represen¬ 
tative and manager of the idol, the act of alienation is a direct 
challenge upon the title of the idol, and the idol or the manager of 
the idol on behalf of the idol must bring the suit within 12 years 



29. Muhammad v. Mayi Kunhi, (1914) 26 I.C. 127. 

30. Raja of Palghat v. Kannanpra, 42 I.C. 22=41 Mad. 4 (10). 

31. Prosonna Kumar v. Srikant Raut, 40 Cal. 173 (180) =16 I.C. 365. 

32. Nilmoiiy Singh v. Jagabandhu Roy, (1896) 23 Cal. 536 ( 545). 

33. Ishwar Shiam Chand v. Ram Kanai Ghose, 10 I.C. 683=38 I.A. 
76=38 Cal. 526 (P.C.). 

34. Parkashdas v. Janki Ballabh Saran, 95 I.C. 27=1926 Oudh 444. 

35. Gopaicharjya v. Bhim Kali, (1926) 97 I.C. 637 (Pat.) citing 
Damodardas v. Lakhandas, 7 I.C. 240=37 Cal. 885=37 I.A. 147 (P.C.); 
Ramrtip V. Lalchand, 67 I.C. 401=1 Pat. 475=1922 Pat. 243; compare 

idTo 65 I.C. 161=44 Mad. 831=48 I.A. 302 

=1922 P.C. 123 (P.C.). 
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from Ae date of the alienation.se No new cause of action arises 
of appomtment to the office.^^ In a suit for possession 

hi t ^ ® “S much barred 

by limitation as the original plaintiff dying paidentc How¬ 

ever, the second class of cases is where the endowed property was 
granted not to the idol, but to the mahant for his life though fo^ 
Ae purposes of the math, in which case there is no adverse possession 
so long as the person making the alienation is alive.^ The basis 

decision in Vidya Varuthi v. Bahissfami,^" is 
that ordinarily trust property belonging to Hindu religious institu¬ 
tions is not vested in the so-called trustee who is not in the position 
of an express trustee as understood in English Law: and Art. 134 is 
therefore inapplicable." On this ground a suit by a pujari or trustee 

° M P''°P^‘‘‘y belonging to a temple and improperly 

so by his predecessor is held not governed by Art. 134 of the 

Limitation Act.« A trustee cannot convey a valid title to the 
transferee; as he is only a manager for the time being, and he him- 
aving no interest in the property the alienee can only set 
what the manager himself possesses, namely, the right of being in 
possession of the property." Where the office of trust, claimed 
by plaintiff, was one devolving upon the members of the founder’s 
family, by the law of inheritance. Art. 124 of Sch. 11, Limitation 
4*^1 held applicable to the claim for such an hereditary office, and 
Art. 124, or 144 was applied to the claim for property of the 
f^oundation. The endowment of a heritable character cannot be 
held in a senes of successive life estates by the heritors: and the 
plaintiff could only take by inheritance as the son of his father. 
In other words his right to sue was derived from or through his 
father, and the claim of the father being barred and extinguished 
by limitation, the suit of plaintiff was also held barred by time." 

Surviving joint several joint tenants does not 

tenant. claim from or tlirough a deceased joint tenant * 

death, there is no transmission of interest from, one joint tenant 


406. 


36. See Gopalcharjya v. Bhim Kali, 97 I.C. 637 (639) (Pat.). 

37. Madura Devasthanam v. Sarnia Pillai, 70 I.C. 369=1922 Mad. 


Vanfayall%Tt6S IdarrapalU v. 

I.A^^'48^(P c^**^"* 36 Cal. 1003=4 I.C. 449=36 

40. 1922 P.C. 123. supra, 

Row V. Chinnathurai Pillai, 1926 Mad. 193=49 M.L.J. 

42. Ranga Dasan v. Latchuma Dasan, 86 I.C. 231. 

769=96 I.C. 371=49 

44. Gnanasambanda v. Velu Pandaram, 23 Mad. 271 (279) (P.C.). 
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to the other.'*^ Accordingly, in a suit for redemption of mortgage,, 
the acknowledgment of the mortgagor’s title by one of several heirs 
of the original mortgagee was held to be without effect."*® Similarly, 

where there are several reversioners entitled 
uccessive re- successively, under the Hindu Law, to an 

estate held by a widow, no one of such rever¬ 
sioners claims through, or derives his title from another of them, 
but he derives his title from the last full owner, i.e., from the 
widow’s husband.^^ Accordingly, a decree in a declaratory suit by 
a reversioner impeaching in the widow’s lifetime an alienation by 
her, is conclusive of actual reversioner’s rights: and is not binding 
upon the reversionary- body.'*® However, there is one single cause 
of action available, under Art. 125 of the Limitation Act, to be 
availed of by the next presumptive reversioner by bringing a suit on 
behalf of the whole body of successive reversioners till the opening 
of the reversion, unless there is collusion or some other act, pre¬ 
cluding the nearest reversioner from suing to set aside her 
alienation."*® A reversionary heir, having only contingent rights of 
the nature of a spes successionis, has a right to appeal to the Court 
for the conservation and administration of the property in a repre¬ 
sentative capacity, so that the corpus of the estate may pass un¬ 
impaired to those entitled to the reversion, whenever the succession 
opens by the death of the widow.®® A decree in a declaratory suit 
by a contingent reversioner binds all reversioners,^ provided that the 
suit was fought out according to law, and was not collusive or 
fraudulent.^ Reversioners possess individually a spes successionis, 
the bare possibility of succeeding to the estate of the last owner 
on the death of a widow, if they happen to survive, and are entitled 
to take immediate possession after her, but the spes is common to 
them all: and so is the danger by the widow’s act against the inter¬ 
ests of the reversioners. The right to sue given to the heir next 
in succession if exercised affects the reversioners as a body.® 



45. Bhogilal v. Amrita Lai, 17 Bom. 173 (178), citing Richardson 
v. Young, L.R. 6 Ch. 478. 

46. Ibid., 17 Bom. 173. 

47. Bhagzuanta v. Sukhi, 22 All. 33 (F.B.). 

Maharaja Kesho Prasad Singh v. Sheo Pargash Ojha, 1924 P.C. 
247=51 I.A. 381=46 All. 831 (P.C.). 


49. Varamma v. Gopaladasayya, 46 I.C. 202=41 Mad. 659 (F.B.). 

^ 50. Janaki Ammal v. Narayatiaswanii, 1916 P.C. 116=43 I.A. 207 
—39 Mad. 634 (P.C.), relied on Venkatanarayana v. Snibbammal. 38 Mad. 
406=29 I.C. 298=42 LA. 125 (P.C.). 

1. Pogula Hussain v. Jassagari Venkata, 83 I.C. 140=1925 Mad. 86. 

2 . Vaithilinga Mudaliar v. Srirangath, 1925 P.C. 249=48 Mad. 883= 
52 I.A. 322. 


oo, /k. Prasad v. Nageshar, 1925 P.C. 272=52 I.A. 398=47 Alt. 

883 (P. C.) . 
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“PROMISSORY NOTE”: S. 2 (9)._A “Promissoiy 
JNote , as defined in the Negotiable Instruments Act, XXVI of 

1881, 


IS an instrument in writing (not being a bank note, 

,taming an unconditional undertaking, signed by the 

sum of money only to, or to the order of a certain 
of the instrument”. 


or a currency note), con- 
maker, to pay a certain 
person, or to the bearer 


Where a promissory note payable on demand, is accompanied 
hy any writing postponing the right to sue, the suit is excluded 
rom Art. 73 of the Limitation Act, and would fall under the general 
Article 80, which relates to a suit on a bill of exchange, a promissory 
note or a bond not herein expressly provided for, the article pro¬ 
viding a period of three years from when the bill, note or bond 
Decomes payable.^ 

The above definition refers to notes that are negotiable and is 
wide enough to include municipal debentures" and Government Pro¬ 
missory Notes also war-bonds.® 


57. SUIT”: S. 2 (10).—^A suit, according to C. P. Code, must 
con^ence with a plaint, and a proceeding which is capable of termi¬ 
nating m a decree or an order having the force of a decree could 
not on ^at ground alone be deemed to be a suit within the meaning 
of the Code if it had not commenced with a plaint.® A clear dis¬ 
tinction is drawn under the Limitation Act between suits, appeals 
applications.®^ (_The word suit has a specific and limited mean¬ 
ing, which distinguishes it from an appeal or an application.^^ The 
term suit is understood to be confined to such proceedings as under 
that description are directly dealt with by the Code of Civil Pro¬ 
cedure, or such as by the operation of the particular Acts which 
regulate them are treated as suits.'^^ Although there may be pro¬ 
ceedings in the suit subsequent to the judgment or decree, and the 
suit may, therefore, still, in that sense, subsist, the point at which 
for the purposes of the Limitation Act the suit is to be taken to 
terminate is the issue of the decree’® (according to the Madras 


4. Annamalai v. Velayuda Nadar, 32 I.C. 869=39 Mad. 129 (F.B.) . 

5. Satiya Priya v. Govind Mohan, 5 I.C. 110. 

6 . Mercantile Bank v. Mascarenhas, 52 Bom. 792. 

7. Bank of Bengal v. Macleod, 5 M.I.A. 1 (P.C.). 

8 . Secretary of State v. Kaula Krishna, 1933 Mad, 376. 

<2S8)* Chandrappa v. (Venkata) Rama Reddi 22 Mad. 256 

' 10, Ramasamiy. Streerantulu, 19 Mad. 149 (150). 

11. D, Connell v. Himalaya Bank, 18 All. 12 (15). 

12. Per Hill, J., in Watkins v. Fox, 22 Cal. 943 (948). 

i . T3. Narayana v. Champion, 7 Mad. 1 ; cited in also see Chandrika Roy 

€* 62 I.C. 536 (Pat.) (Suit does not include an application, see 

22 ) • 
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Courl), or the giving of a judgment,(according to the Bombay 
Court). Accordingly it was held in IVatkins v. Fox,^^ that subse¬ 
quent proceedings taken in connection with the taxation of an oppo¬ 
nent’s costs are not parts of the suit or the application itself. The 
term “suit” in the Limitation Act does not include an appeal: and. 
in divorce cases, decree would include both decrees nisi and decrees 
absolute.^^ 

It should be noted that the definition of the word “suit” given 
in S. 2, Cl. (10) of the Limitation Act is subject to the rule that 
there is “nothing repugnant in subject or context”. To hold that 
the word “suit” in the last clause of sub-section (1) of S. 31 doe 5 
not include an appeal would be repugnant to the context. An appeal 
is only another stage of a suit. The first paragraph of S. 31 has 
been held to apply to a suit which is pending in the stage of appeal 
in an appellate Court.^^ 

58. TRUSTEE: S. 2 (11).— See Notes under S. 10: “Ex¬ 
press trustees”. The definition of trustee excludes a benamidar, a 
mortgagee in possession after the mortgage has been satisfied, or a 
wrong-doer in possession without title. A benamidar is one who 
acquires and holds property and even carries on business in names 
other than those of the real owners.^® 

The benamidar has no beneficial interest in the property or business 
that stands in his name; he represents, in fact, the real owner, and so far as 
their relative legal position is concerned he is a mere trustee for him.”^.9 

This resembles the doctrine of the English Law that the trust 
of the legal estate results to the man who pays the purchase-money.^® 
A mortgagee, after the mortgage has been satisfied, is not to be 
treated in the position of a trustee, against whom no period of- 
limitation applies: and he is expressly excluded from the definition.^^ 
A wrong-doer who enters on another’s estate, is not a trustee 
within the meaning of the Limitation Act,^* though he may be in 
the position of a constructive trustee in some respects, e.g., where 
a wrong-doer enters on the estate of an infant, and he is considered 
as holding the property as a guardian in trust for the minor.Tt 

14. Dalkrishna v. Govind, 7 Bom. 518. 

15. 22 Cal. 943 (948, 949). 

16. V. B., 22 Bom. 612 (614) . 

17. Birjmohanlal v. Ram Samp Singh, 2 I.C. 632 (All.). 

V. Sheolal Singh, 1918 P.C. 140 (143) =46 Cal. 

19. Ibid. 

20. Bilas Ktmwar v. Deoraj Rcmjit Singh, (1915) 37 All. 557=30 I.C. 
299=42 LA. 202 (P.C.). 

21. Lall Doss v. Jamal Ally, (1868) 9 W.R. 187 (F.B.). 

22. Darby and Bosanquet, 2nd Edn., p. 248; cited in Mitreds Limitation 
Act, p. 713. 

23. Wall V. Stanwick, (1887) 34 Ch.D. 763 (767). 
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that aTD ots’ High Court 

certain cases the office of an official trustee.^* To constitute i 
constructive trust, in equity, a person must be sliou n to be c o he 1 

not llaLdTn thetn^U trustee.^’ The Government was 

Sted for t sl?f had become 

18M the ro ^""-ng under Regulation V of 

Hq ’ Wards had taken charge of an Impartiable Zemin- 

dary, on the death of the Zemindar leavhig minor sLs.- 


part II. 

Limitation of Suits, Appeals and Applications. 

^ Subject to the provisions 60 contained in S. 4 to 
25 (inclusive), every suit instituted, appeal preferred, and 
application made after the period of limitation prescribcil 
therefor by the first schedule, shall be dismissed, although 
limita.tion has not b6en set up as a defence. 

Kxplanation: A suit is instituted in ordinary case.s, 
when the plaint is presented to the proper officer; in the 
case of a pauper, when his application for leave to sue as 
a pauper is made, and in the case of a claim against a com¬ 
pany which is being wound up by the Court, when the 
claimant first sends in his claim to the official liquidator. 

SYNOPSIS. 

59. Legislative Alterations. 

“Subject to the provisions”. 

61. Onus probandi. 

62. Grounds of Kxemption. 

Applicability of the Section. 

(1) Suits under special or local laws. 

64. (2) Extension of time for deposit of security. 

65. (3) Government not Exempt. 

66 . (4) Not^ applicable to acts of Court suo motu. 

Limitation prescribed by F^st Schedule. 

(1) Not excluded by agreement of parties. 

68 . (2) No rule of estoppel precluding defence of limitation. 

69. (3) Custom cannot override limitation. 


24. Narendra Rau v. Secretary of State, 5 Mad. 91 (105) (F.B.). 

25. Lewin on Trusts, (Ed. VII) p. 165; cited in S Mad. 91 (96) (F.B.), 
supra. 

26. Visiaramardau v. Secretary of State, 8 Mad. 525=12 I.A. 120 
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70. 

71. 

72. 

73. 


74. 

75. 

76. 

77. 

78. 

79. 

80. 
81. 


82. 

83. 

84. 

85. 

86 . 

87. 


88 . 


89. 


90. 

91. 

92. 

93. 


94. 

95. 

96. 

97. 
97-.A. 

98. 

99. 


100 . 

101 . 

102 . 

103. 


104. 

105. 

106. 

107. 

108. 
108-A 


(4) Rules of Court cannot override the Act. 

(5) Equitable considerations not available. 

(6) Ignorance of fact or law, no excuse. 

Shall dismiss: 

(/) Rule applies to arbitration proceedings. 

Cu) Subject to rules under Ss. 4—25. 

(Hi) Imperative duty of Court. 

(ix’) Abandonment of point of limitation. 

(x') Second Appeal. 

(x^O Appeal barred. 

(rii) .Appeal filed in wrong Court out of time. 

(z’iii) .Application barred. 

Plea of Limitation. 

(1) Section 3. controlled by O. 8, R. 2, C. P. Code. 

(2) Scope of S. 3, Limitation Act. 

(3) Plea allowed in appeal, if apparent on record. 

(4) Plea when allowed in Second Appeal. 

(5) Plea of limitation must be taken in grounds of appeal. 

(6) Limitation not a plea of jurisdiction. 

(7) Interference on Revision. 

TITLE: SUIT INSTITUTED. 

‘‘Suit instituted”. 

(i) Definition of suit. 

(n) When is a suit instituted. 

Presentation of Plaint. 

(i) Suit when commenced. 

(ii) Plaint to whom to be presented. 

Presentation through post, is not proper. 

Time and place of presentation. 

Presentation of plaint on a Gazetted Holiday. 

Mode of presentation of plaint. 

(i) In the case of minor plaintiff. 

(ii) In suit against minor defendant. 

Presentation, by recognised agent, or pleader. 

Power of attorney defective. 

Defective verification and signature on plaint. 

Plaints insufficiently stamped. 

Illustrations. 

Plaint amended, dates from institution. 

Amendment of plaint after expiry of limitation. 

TITLE:APPEAL PREFERRED. 

Appeal preferred. 

(i) Applicability of section to appeals under local or special laws. 
(tt) lo whom presented. 

(Hi) By whom presented. 

(iv) Presentation with defective authority. 

(o) Allahabad cases. 

(6) Other High Courts. * • • • - 

Time and place of presentation. • • 

formalities of presentation. 

/ON of party, his pleadei^ or agent. 

(2) Copies of decree and judgment. 

(3) Copy of judgment may be dispensed with by Court. 
Illustrations. 
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109. Application made. 

110. Pauper suits and appeals. 

111. Commencement of pauper suits. 

(i) Effect of granting of ai>plication. 

(u) Effect of rejection of application. 

(m) Effect of payment of Court-fee pemling application. 

(jtO Effect of dispauperising of petitioner. 

(z/) Illustrations. 

^12. Pauper appeals—Rejection of application for leave to appeal— 

Procedure. 

113. Allahabad view. 

114. Bombay view. 

115. Calcutta view. 

116. Lahore view. 

117. Madras view. 

118. Oudh view. 

119. Winding up of companies. 

120. Application of ''Explanation". 

NOTES. 

59, LEGISLATIVE ALTERATIONS.—Section IV of 
Act XV of 1877, wl ich was a reproduction of S. 4, of Act tX 
of 1871, has been slightly altered in Act IX of 1908: the expression 
“appeal preferred”, has been used instead of “appeal presented” in 
the two earlier Acts: and in the explanation the word “made” is 
used in place of “filed”. The two illustrations appended to the 
corresponding S. 4 of the two earlier Acts, IX of 1871, and XV of 
1877, have been omitted in the present S. 3 of Act IX of 1908, as 
being unnecessary, and possibly also liable to misconstruction. [Se--: 

and cf. (1875) Dubey Sahai v. Ganeshi Lnl, 1 All. 34 (42, 43) 
(F.B.)]. 

60. “SUBJECT TO THE PROVISIONS”.—The period 
of limitation prescribed in the Schedule is "‘Subject to the provi¬ 
sions contained in Sections 4 to 25 (inclusive)**. But, besides the 
Exemptions provided for in these general Sections of the Limita¬ 
tion Act which extend the period of limitation in certain cases, or 
provide for rules for excluding time occupied in certain legal 
proceedings, etc., no new Exemptions or grounds for extension 
can be recognised by the Courts.^ The Limitation Act must be 
taken to be exhaustive, as regards extension of the period of 
limitation, and no equitable principle can be introduced which is 
not expressly recognised by the provisions of the Act.® 

The meaning of the words “Subject to the provisions con¬ 
tained in Ss, 4 to 25, inclusive/* has been explained by Stuart, C.J. 
in J awahirlal v. Naraindas^ to imply “such provisions as are 

1. Kuamusni Singhet \. IVasif AU,2S1.C, 818 (Property under Court of 
Wards). 

2. Rant Ph^r v. Ajodhyd Singh, 87 I.C. 17=1925 Oudh 369. 

3. 1 All. 644t Followed in Shihsingh v. Gandharp Singh, 28 All. 391; 
also see Anderson v. Periasami, 15 Mad. 169. 

9 
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applicable and pertinent to the suit, appeal, or application, as it 
may be.” ) For example, in computing the period of limitation 
prescribed for an application for leave to appeal to Privy Council, 
the whole of the provision of S. 12, is not applicable to Privy Council 
appeals, and the time required for obtaining a copy of the judgment 
on which is based the decree sought to be appealed against can be 
excluded.^ An application for leave to appeal to Privy Council is 
included in the Third Division of the Schedule, and is not an appeal 
provided for in the Second Division.'"'’ Consequently, the language 
of the latter portions of both Sections 5 and 12, is not applicable 
to applications for leave to appeal to Privy Council.® The same 
arguments would exclude the applicability of S. 7, to an application 
for leave to appeal to His Majesty in Council,"^ inasmuch as the 
application for a certificate under Civil Procedure Code is merely 
preliminar}^ and ancillary to the admission of the appeal. 


61. ONUS PROBANDI.—(i) The initial onus is on the 
plaintiff to prove that the suit is within time. The plaintiff must 
show, by his pleading, that the cause of action arose within the 
statutor}'^ period: or, that the action has been kept alive by acknow¬ 
ledgment, or part-payment (Ss. 19, 20), or that the period must be 
extended in consequence of disability (S. 6), or concealed fraud 
(S. 18), of the Act.J ‘Tt is the obligation of the plaintiff by the law 
of India as it is by the law of England to satisfy the Court that his 
action^ is not barred by lapse of time.”^ Thus, where the plaintiff 
came into Court admitting that he was out of possession for more 
than 10 years: “it lay upon him to establish that he was in posses¬ 
sion up to a date within 12 years of the suit: or that the date at 
which he was last in possession “was consistent with a right to 
institute the suit.”® It is a settled rule of law in India that, when¬ 
ever the plea of limitation is raised, it is for the plaintiff to show 
prima facie that the cause of action upon which he is suing is not 
barred by limitation.'^.® The burden of proving that a suit is in time 
IS on the plaintiff.i'i (Accordingly, when a suit, appeal, or an appli¬ 
cation IS, on the face of it barred, it is for the plaintiff, appellant, 
or applicant to satisfy the Court of the circumstances which will 


1 Shibsingh v. Gandharp Singh 28 All 391 • 

also sec Anderson v. Periasami, 15 Mad. 169. ^ ’ 

5 Mgraha Ram y. Ghanasham, (1894) 19 Bom. 301, followed in Shib 
Singh V. Gandharp Singh, 28 All. 391, supra. ^oiiowea m 

Singh’s 


nml'p Rowthoft, 18 Mad. 484, Reid, in Seva 

Datt Pefshad v. The Collector of Lahor^e, 4 I.C. 1002=144 P.W.R. 1909. 

(28^^C 5 312 (323)=(1926) 93 I.C. 280 


9. Perhlad Sen v. Ram Bahadur Singh, 12 M.I.A. 289 (337). 

10. Mahomed Ibrahim v. MorrisoH, 5 Cal. 36 (37). 

11. Ramanathan v. Murugappa, (1916) 33 I.C. 969 (974)'. 
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prevent the Statute from having its ordinary effect.'*^* The Punjab 
Chief Court has held in Mt. Nehaldevi v. Kishen Kaur^'^ 

“that if the plaintiff’s claim, looking to the substance and not the letter of the 
plaint must fail as being beyond time upon his own allegations in the plaint, 
the allegations of the defendants in repXy are immaterial; . . “that it is 
the duty of the Court, irrespective of the defendant’s pleas, to take up the point 
SUQ motu, and in the absence of any explanation on plaintiff's part to show 
that this priwa facie view is incorrect, it should dismiss the claim m 

The question whether a suit is within time must be decided primarily 
on the basis of the plaintiff’s own pleadings and not on the basis of 
the defence set up.^® Again, it has been laid down in Mansa Ram 

V. Behari,^'^ 

“that a plaintiff must be able to show that on his ozvn allegations his suit is 
within time, and that if he cannot do that, he is not permitted to adopt this 
and that useful allegation of defendant in order to save limitation”. 

Illustrations. 

(1) In a suit for perpetual injunction directing defendants to restore to 
its original condition certain land encroached upon by them, which was origi¬ 
nally reserved for the common use of the proprietors, it is for the plaintiffs to 
prove that the encroachments were made within .six years before suit/^® 

(2) In a suit for damages for breach of a betrothal contract, the onus is, 
tn the first instance, upon the plaintiff to prove that the betrothal contract was 
broken within three years of his bringing the suit.^® 

(3) A suit by a ward, who has attained majority, to set aside a transfer 
of property by his guardian, must be instituted, under Art. 44, within three 
years from the date when the ward attains majority, and,, in such a case, the 
burden lies generally on the plaintiff to prove that he is in time.^o 

(4) A suit to set aside the decision of a survey officer, under Madras 
Act XXVIII of I860,. S. 25, as amended, by S. 9 of Act II of 1884, must be 
brought within six months of the passing of the decision, which need not be 
pronounced in presence of the parties. The onus rests on the plaintiff to 
prove that he was informed of it on a date to bring his suit within time, and 

not on the defendant to prove when plaintiff w^as first made aware of the 
decision.!®^ 


12. Yaqub Beg v. Rasul Deg, (1923) 74 I.C. 517=1923 Oudh 254; Reid, 
on; Puma Chnmder v. Anukul Biswas, (1909) 36 Cal. 654 (657) =2 I.C. 
844. 

13. 97 P. R. 1910 (Rattigan and Williams, JJ.). 

14. 97 P. R. 1910 (pp. 289, 295). 

15. 97 P.R. 1910 (pp. 294, 295, 297). 

16. Des RajrHukam Chand v. Lachhi Ram-Prabhu Dayal, 1933 Lah. 404 
(405)=147 I.C. 57. 

17. 6 P. R. 1912 (Johnston and Chevis, JJ.). 

18. Gandasingh v. Natku Rantj 13 I.C. 661=77 P.W.R. 1912=151 P. 
L.R. 1912: Folld. in Chandu v. Gajju, (1925) 88 I.C. 176=1925 Lah. 455. 

19. Mew(isingh v. Narain Singh, (1919) 50 I.C. 735 (Punjab). 

'20. Prohlad Chandra v. Ramsaran, (1924) 81 I.C. 680=1924 Cal. 420 
=38 C.L.J. 213; also see Jagat Singh v. Balaga Singh, (1922) 70 I.C. 984= 
1923 Lah. 254. 

21. Rangayya v. Narasimha, (1896) 19 Mad. 416. 
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(5) Where a decree-holder took possession over property not covered by 
the decree fraudulently, by misleading the Court, the judgment-debtor,, apply¬ 
ing for restitution, is bound to show that his application is in time, and 
that the fraud committed had kept them from knowledge of their right to 
make the application until some period of time within three years of the date 
of the making of the application .22 

(6) In a suit for possession, based on Art. 142, the defendant cannot 
be put to the defence of his title at all unless the plaintiff claims from the 
Court the relief to which he is entitled within the time allowed by law.'23 

(7) Where in a suit for ejectment, the evidence of possession within 12 
3 ears of the suit is found to be equally valueless on both sides, it must be held 
that the plaintiff has failed to satisfy the burden of proof cast upon him 
of proving his possession within that period by proving merely a title and 
possession, at some antecedent period.2^ 

(ii) However, where the plaintiff’s claim, as laid, is prima 
facie within limitation, but the defendant alleges that the suit is 
barred by time under circumstances making a shorter period of 
limitation applicable, the onus will lie on him to prove the special 
facts reducing the period of limitation.^® For instance, in a suit, 
against a Railway Company, for price of goods not delivered, the 
onus was held to rest on the defendant Company to prove loss of 
the goods, so as to make Art. 30 of the Limitation Act, 1877, bar 
the plaintiff’s suit, which was ostensibly within time under Art. 49 
or 115 of the Act.^® 


62. GROUNDS OF EXEMPTION.—If a claim is prima 
facie barred by limitation, and the plaintiff claims it to be within 
time by reason of any of the exceptions to the general rule of limita¬ 
tion {i.e., under any of the Sections 12 to 20 of the Limitation Act), 
the ground upon which exemption is claimed shall be shown in the 
plaint (O. 7, R. 6, C. P. C.). But, when the claim is not prima 
facie barred by limitation, no additional facts bringing the case 
also within an exception need be alleged.l^’’ If the claim is prima 
facie barred by the general rule of limitation, and the ground of 
exemption is not alleged, the plaint is liable to be rejected under 
O. 7, R. 11 ((/), C. P. Code. It is imperative under O. 7, R. 1 (o)' 
that the plaint should contain in addition to other particulars “the 
facts constituting the cause of action, and when it arose.”^® An 
appellate Court is as competent as the trial Court to reject a plaint. 


22 . 

23. 

24. 
(F.B.) 


Kashi Ram. v. Pragi, (1913) 20 I.C. 538 (Oudh) . 

Bhole Singh v. Bhagzvant Singh, (1912) 15 I.C. 10=10 A.L.J. 13. 
Shiva Prasad Singh v. Hira Singh, (1921) 62 I.C. 1=1921 Pat. 305 


25. Mohansingh v. G. /. P. Railway Company, (1883) 7 Bom. 478= 
8 Ind. Jur. 98. 

26. Ibid. 

1924^P Imam v. Debi Prasad Singh, 80 I.C. 956=3 Pat. 546= 


28. Madras S. N. Company v. Shalimar Works, 28 I.C. 463 (464) =42 
Cal. 85. 
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under O. 7, R. 11 (f/), C. P. Code, if from the statement therein, 
the suit is barred by any law. Ordinarily, it is the duty of the 
plaintiff to show in the plaint the grounds upon which he 
claims exemption from the law of limitation: and he cannot com¬ 
plain that the trial Court did not give him such an opportunity.^^ 
However, where the suit is not on the face of it time-barred, O, 7, 

R. 6, has no application^^: and where the facts on which express 
exemption may be based are patent on the record, the omission 
to plead exemption will not injure the plaintiff For instance, 
where in a suit instituted within time, the circumsfances of the plaint 
being returned for presentation to proper Court, enabling the plaintiff 
to claim the benefit of S. 14, Limitation Act, appeared on the face 
of record from an order of Court, and endorsement showing the 
date of the return of the plaint, it was not necessaiy to amend the 
plaint.®' Again, where the plaintiff in a suit for redemption of 
mortgage had pleaded that the mortgage was within limitation, it 
was not held necessary for him to plead that the acknowledgments 
saved the period of limitation.An omission to claim exemption 
on the ground that the period of limitation expired during summer 
vacation did not entail dismissal of the suit, because under S. 57 (9) 
of the Kvidence Act, the Court is bound to take judicial notice of 
any public holidays notified in the official Gazette, and plaintiff was 
held entitled to presume that the Court would take such Judicial 
notice.But, where a plaint, which was prima facie barred by 
limitation, simply referred to the previous litigation between the 
parties in the Revenue Court, without any reference at all to an 
alleged acknowledgment of liability by the defendant so as to make 

S. 19 of the Limitation Act applicable to the case, the Punjab Chief 
Court, held that O. 7, R. 6 had not been complied with, and the 
plaint was liable to erection.®^ Similarly, the Bombay High 
Court,®® has held that the plaint should indicate that the debt sued 
on was legally recoverable at the date of suit and must show the 
ground upon which exemption from the law of limitation is claimed. 
The question whether a litigant is entitled to proceed out of time 
by reason of some special provision of law is not one which the 
Court is bound to consider exproprio motu, and if a litigant claims 
the benefit of an exceptional rule of the kind indicated, it is his 
duty both to do so expressly, and to establish his claim.®® 


29. Vithoha v. Suryahhan^ (1922) 69 I.C. 554 (1)—1924 Nag. 80, 

30. Devraj v. Shiv Ram, 70 P.R. 1914=25 I.C. 463 (466). 

31. Sukhbir Singh v. Piarelat, 82 I.C. 866=1923 Lah. 591. 

32. Katnla Devi v. Gu/r Dayal, (1919) 51 I.C. 283=17 A.L.J. 330. 

33. Tek Chand v. Mt. Patio, (1920) 56 I.C. 926 (Nag.). 

.1 I,fc34. * Gghind Mai v. Santa, 83 P.R. 1914: folld. Jageshwar Roy v. Raj 
. Narain Mitter, Zl Cal. 195. 

'^Gulam Hossein v. Mahamadally, 7 I.C. 455=34 Bom. 540. 
.panchu Mandal v. Isaf, (1933) 18 I.C. 391 (Lah.). 
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63. APPLICABILITY OF THE SECTION.—By S. 29 

(2), as amended by the Limitation Amend- 

Special, Local 1922, this section has been made 

Acts. * applicable to Special or Local Laws. Pre¬ 

vious to this amendment, it was held that this 
section applied only to periods of limitation prescribed therefor by 
the Limitation Act.®’^ And in the case of a suit alleged to be barred 
under a special law of limitation, the facts on which the plea of 
limitation was urged as a bar had to be proved after an issue had 
been framed.^® However, S. 29 of the Indian Limitation Act, 1908, 
as amended by Act X of 1922, lays down that where any special 
law prescribes for any suit, appeal, or application a period of limita¬ 
tion different from the prescribed period, the provisions of S. 3 of 
that Act shall apply, as if such period were prescribed therefor in 
that Schedule. A waiver of the question of limitation is, therefore, 
no longer possible.®® Thus, a suit under the Bengal Tenancy Act, 
if brought after the period prescribed by Sch. Ill, Art. 3, of that 
Act must be dismissed, although limitation has not been pleaded as 
a defence.”*® Section 3 of the Limitation Act does not apply to the 
case of a claim by a liquidator under S. 47, Burma Co-operative 
.Societies Act, because such a claim would ordinarily have to be made 
in a Court of law on whom S. 3, Limitation Act is binding.”*^ 

64. The matter of depositing money or giving security for 

...v ^ . . c costs, in connection with applications for 

time for deposit of wave to appeal to His Majesty in Council, is 
security. provided by O. 45, R. 7, C. P. Code (corre¬ 

sponding to S. 602, of the old Code). This 
rule has been amended by Act XXVI of 1920, reducing the period 
from six months to 90 days: but it has been held by the Privy 
Council that the High Court may extend the time allowed for giving 
the security, and making the deposit for “cogent reasons,”^^ and 
prior to the amendment of 1920, it had been the uniform and long- 
established practice of the Bombay High Court to extend the time 
for good cause shown.”*® The amendment of 1920 while reducing 


37. Degambur Mozumdar v. Kally Nath, 7 Cal. 654=9 C.L.R. 265; 
also see Kcdar Nath v. Mohesh Chandra, (1918) 46 I.C. 787 (Cal.); and 
Sadakali Khan v. Janaki Nath, 69 I.C. 194 (Cal.). 

38. Secretary of State v. Annada Mohan, (1921) 66 I.C. 287 (297) 
fCal.). 

39. Per Kanhaiyalal, J.C., in Samuel Burge v. The Improvement Trust, 
Lucknov}, (1923) 73 I.C. 127 (Oudh). 

40. Gajadhar v. Ramcharan, 9 Pat. 788=125 I.C. 565=1930 Pat. 256 
(260) (F. B.). 

41. Mating Ba Lai v. Liquidator, 1931 Rang. 72=8 Rang. 581=131 I. 
C. 55. 

42. Bur fore v. Bhagana, (1883) 11 I. A. 7 (10) =10 Cal. 557 (P.C.). 

43. Nilkant v. Narashnha, 1927 Bom. 217 (F.B.),—Per Shah, J. 
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the period of six months to 3. period of 90 days gives liberty to 
extend it by sixty days, implying that the further powers of the Court 
for extending the time are taken away.*^^ The position that the dis¬ 
cretionary power of the High Court to excuse delay in furnishing 
security is restricted to a period of 60 days, is not conceded by the 
Bombay High Court, which holds that the interpretation put on 
the old Code by the Privy Council has not ceased to be applicable to 
■ R. 7, as amended.^® 

65. Section 3 of the Limitation Act, IX of 1908, applies to 

(iii) Government “^veO^ suit instituted, appeal preferred, or 
not exempt. application made,” etc,, irrespective of con¬ 

siderations as to the status, race, character, i 
or religion of the parties to the proceeding,"*® and it is to be noticed : 
that even the Government is not entitled to any exemption from ! 
the provisions of the Act. Accordingly, it has been held that an / 
application by Government, under the Code of Civil Procedure, to 
recover the amount of court-fees from a party ordered by the decree 
to pay the same was ^subject to the three years * period prescribed 
for application for execution of decrees under the Schedule of the 
Limitation Act.'*’^ The Indian Councils Act, 1861 (24 and 25 
Viet., 67), makes it competent for the Indian Legislatures, Central 
and Provincial, to make laws which may cut the prerogative of the 
Crown in certain matters, when such prerogatives have no relation 
to any of the matters specially exempted from their respective 
legislative jurisdictions."*® 


66, The Act speaks of ‘'suits instituted, appeal preferred, and 

application made,” that is to acts sought to 

* (iv) Not applica- done by the parties: it does not apply to 

ble to acts of Court . . i • i t j t, r- L. 

suo motu anything which may be done by Court suo 

motu. Accordingly, the rules of limitation 
in this section are not applicable to applications asking the Court to 
exercise powers of the Court which it may, or has to perform suo 
motu. For example, an application for an amendment of Court’s 
'decree, and to bring it in conformity with Judgment*®; or the power 
of an appellate Court to make a person a respondent, under provi¬ 
sions of the Civil Procedure Code, is not affected by the Limitation 


44. Ramdhan v. Prag Narain, 44 All. 216=1922 All. 43=65 I.C. 
249; Sarty v, Chettiar, (1926) 4 Rang. 265=98 I.C. 417=1927 Rang. 20; 
and Kachi v. Narayana, 1924 Mad. 44=74 I.C. 703. 

45. Nilkani v. Narasimha, 51 Bom. 430=101 I.C. 555=1927 Bom. 
217 (F.B,). 

- 46. 21 W. R. 178=1 I.A. 34 (P.C.). 


47. Appaya v. Collector, 4 Mad. 155. 

m 48. Bell V. The Municipal Commissioners, 25 Mad. 457 (464, 465, 480 

and 501). 

49. Dhan Singh v. Basantsingh, 8 All. 519 (534). 
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Act.'^® Where it appears to the appellate Court that any person, 
interested in the result of the appeal, who was a party to the suit 
in the Court below, has not been made a party to the appeal, the 
Court is competent to add that person as a respondent, although 
the time within which an appeal might have been preferred as 
against him has expired.' It has been noticed already in the 
Preamble that the provisions of the Indian Limitation Act, do not 
apply to applications to a Court to do what it has no discretion to ’ 
refuse, nor to applications for the exercise of functions of a minis¬ 
terial character.^ Where an imperative duty is imposed upon a 
Court “which duty is in no sense conditional on an application being 
made for the purpose,” the Limitation Act has no application.® 
There are numerous sections in the Code of Civil Procedure which 
direct that for certain relief, an application must be made; but 
where the Court is bound to act without any application at all, an 
application made to a Court is not governed by the provisions of 
the Limitation Act.' Similarly, the act of an arbitrator, in handing 
in an award to the proper officer of 'the Court, for the purpose of 
the award being filed, cannot be considered as an “application” 
within the meaning of the Limitation Act.® 



67. LIMITATION PRESCRIBED BY FIRST SCHE¬ 
DULE.—It was decided by the Privy 

by agreement of Council so far back as the year 1849 in the 
parties. East India ComMnv v. Oditchur n 

not without reluctance, that if to an 
action the statute of limitation is pleaded and proof is given that 
the action clearly commenced after the period of limitation had 
expired, the de fendant, no twithstanding the existence of any agree¬ 
ment, is entitled to a verdict. There is a decision to the same effect 
by the Full Bench of the Calcutta High Court in the case of 
Krista Komiil Singh v. Hiiree Sirdar,’^ that the fact of a decree- 
holder agreeing by kistbiindee to accept payment of his decree by 
instalments, and binding himself not to issue execution within a 
certain time, does not affect the question of limitation, but the Court 


(i) Not excluded 


50. Solwa v. Khalak Singh, 13 All. 78=11 A.W.N. 1891, approved in 
Brmdcshri Naik v. Ganga Saran, 14 All. 154=12 A.W.N. (1892) 13 (F.B.). 

1 . Jodhishtdr v . Sanmt Lai, 1 I. C. 518 (All.) ; Folld., Brindeshri Naik^s 
case, siil^ra, 13 All. 78. 

2. Viihal Janardhan v. Vithojirao, 6 Bom. 586; and Kylasa Gaundan 
v. Ramasami Ayyan, 4 Mad. 172 (Applications for certificates of sale). 

3. Balaji v. Kushaba, 30 Bom. 415=8 Bom. L. R. 218. 

4 Dzvarka Nath v. Barinda Nath, 22 Cal. 425 (Application effecting a 
^rtition in accordance with a preliminary decree) and Dulla v. Hart 
Kishcndas, 28 I.C. 211=37 Cal. 796. 

5. Robarts v. Harrison, 7 Cal. 333=9 C.L.R. 209. 

6. 5 M.I.A. 43 (70). 

7. 13 W.R. 44=4 B.L.R. 101 (F.B.). 
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executing a decree is bound to execute it as it finds it, and cannot 
add or in any way alter the terms of the original decree in conse¬ 
quence of any consent of the parties. The same principle has been 
accepted by the Patna High Court in Midnal^ur Zamindary Co. v. 
The Deputy Commissioner,^ that limitation cannot be excluded 
agreement of the parties. The Court has no power, on con¬ 
sent of parties or otherwise, to extend the period of time prescribed 
by the Statute of Limitation;^ and, the parties are not at liberty to 
contract themselves out of the law of limitation and extend the 
period prescribed thereby.'^® This section places it beyond the 
power of the Judge, as well as beyond that of the defendant, to 
ignore or waive the plea of limitation.As the parties cannot 
waive a Statute by agreement, an agreement by a person, against 
whom a cause of action has arisen, that he would not take advan¬ 
tage of the Statute of Limitation, cannot affect its operation on 
the original cause of action, unless it amount s to an arknQ\vTprl<ynif-n^ 
of liability, which the Statute itself recognises as an exception to the 
rule.*^® A waiver of the question of limitation under anv special 
law is no longer permissible under S. 29 of the Limitation Act as 
amended by Act X of 1922, read with S. 3 of the Limitation Act.^‘^ 
A promise by a defendant not to raise the plea of limitation, should 
a suit have to be filed, is in elTect a covenant to defeat the provisions 
of the Limitation Act, and consequently void under S. 23 of the 
Contract Act.^^ 


^ 68. Parties to a 

(ii) No rule of es¬ 
toppel precluding 
defence of limita¬ 
tion. 


suit cannot estop themselves from pleading 
the provisions of a statute.^' No one can 
contract himself out of the Statute of limita¬ 
tion, and therefore, estoppel cannot be 
pleaded against a statutory bar of 
limitation.^® Compare, S. 28, Contract 


8. (1917) 44 I.C. 570=3 Pat.LJ. 132. 

9. Ram Sahoy v. Do.draj, 8 W.R. 395; also see 20 W.R. 395 (Phear 
and Morris, JJ.). 


10. Khetra Mohan v. Mohimehandra, (1913) 18 I.C. 595. 

("The principle that any one may renounce the benefit of a right intro¬ 
duced in his own favour, quilibet potest renunciare jure pro se introducto, is 
essentially restricted to legal provisions intended for the benefit of indiv'iduals, 
and does not apply to rules of law based; as are statutes of limitation, on 
public policy and general consideration.”) 

11. Mangulal v. Kandhailal, 8 All. 475= (1886) 6 A.W.N. 233. 

12. Sitarama Chetty v. Cotta Krishnasanii, (1913) 21 I.C. 24=38 Mad 
374 (381)=24 I.C, 507 (509). 

13. Samuel v. The Improvement Trust, Lucknow, (1923) 73 I 

C. 126 (128)=26 O.C. 324. . > i 


14. Ramanmrthy v. Gopayya, (1916) 35 I.C. 575=40 Mad. 701. 

' 15. /Wd., folid. 21 I.C. 24=38 Mad. 374. 

V. Dan Dayal, (1932) 54 All. 573=138 I.C. 583=1932 
All. 273 (281) (F.B.). 

10 
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Act, which enacts: 

“Every agreement .... which limits the time w^ithin which any party- 
may enforce his rights is void to that extent.” 

Illustrations. 

. 1) By an agreement entered into between the parties, the vendor bound 

. himself to execute within thirty days a deed of con- 

Illustrations. veyance, and in default that the agreement should be 

considered as itself the deed of conveyance of certain lands mentioned in the 
agreement. The vendor having failed to execute such deed, the vendee, more 
than four months after the date of the agreement, presented it for registration. 
Held, that the conduct of the parties concerned could in no way affect 
the period of limitation wdthin which such agreement could have been 
registered under the Act, and the agreement could not be registered.^^ 

(2) If, a man having a cause of action against another should say to 
'-<fuit person. T will not sue you for 20 years,’ he would not acquire a right 
to sue after the period of limitation fixed by law.'*® 

^Where a respondent fails to object to the admission of an ap¬ 
peal by a lower appellate Court, under section 5 of the Limitation Act, the 
High Court is not precluded from considering the question of limitation."*® 

(4) In the case of money charged upon immovable property, where the 
creditor is given the option to re-call the moriey at the happening of a 
certain event, or to wait for the entire stipulated period, till all the instal¬ 
ments became due, that which was optional on the part of the plaintiff would 
not affect the right of the defendant, from pleading that the statute of limil- 
tation operates from the date the plaintiff had a right to maintain the action. 
“An agreement of this kind can never have the effect of preventing the' 
period of limitation from running out.”'^® 

The consent of parties cannot give a Court jurisdiction to hear an 
appeal when the same has been presented beyond the time prescribed by the 
Limitation Act.®* 

69. Possession and enjoyment, are, prima facie, adverse and exclusive, 

(iii) Custom cannot "-hich converts the tact into a right 

override limitation. ^ f ‘ .‘he circumstance that the 

party arrccted by the limitation law may have lam 

by inactive in reliance on some other customary law which would have post¬ 
poned or prevented the acquisition of the right.]®® Similarly an owner of 
land who leaves his village with the intention of abandoning his land, does 
not lose his proprietary right in it, the abandonment having taken place within 
the tw’elve years immediately preceding the institution of the suit, and not 
having been in favour of any specific person./®® In a suit by the eldest son, 
claiming under Buremese Law, it was held by the Privy Council, that the right 


17. Noban Nusya v. Dhon Mahomed, 5 Cal. 820=6 C.L.R. 136. 

18. Kristo Komal Singh v. Hiirree Sirdar, 13 W.R. 44 (F.B.)—Per 
Peacock, C.J. 

19. Chaturbhuj v. Muhammad Habib, (1920) 54 I.C. 36 (38) (Pat.). 

20. Shib Dayal v. Mehrban, (1922) 69 I.C. 981=1923 All. 1 (F.B.): 
Reid, on Hemp v. Garland, (1842) 62 P.R. 423 (426) =114 E.R. 994. 

21. Debi v.^Mulhu, 1894 A.W.N. 19. 

22. Mohanlaljechand v. Amratlal Bechardas, (1878) 3 Bom. 174 (177). 

23. Sain Ditto v. Ghulaman, 85 P.R. 1892 (F.B.).—Held Per Bullock, 
J., that 








75 


S. 3] Limitation of Suits, Appeals and Applications. 

of the plaintiff to a definite one-fourth part of the estate under R. 5 of 
the Damathat, was one which he was at liberty to assert within any period 
that was not outside the period fixed by Limitation Law (Art. 123) . 2* Where 
a Lam'bardar having paid, on behalf of the defaulting pattidars the revenue 
due from them, applied under the provisions of the wajibularz that he should 
be put into possession of the shares in the village belonging to the defaulters, 
it was held that the wajibularz could not be construed so as to override^ 
the general law of limitation, and the condition that if the monc 3 ' were not 
re-paid within 12 years he should be the absolute owner was construed to 
make him a mortgagee by conditional sale.^s 

70. An appeal, etc., if presented in time, is validly presented 

for the purposes of the Limitation Act, if 
it is accompanied by the copies required by 
the Civil Procedure Code.^® No rule of 
the High Court can add to or modify the 
conditions and limitations laid down in the Limitation Act: and 
there is no power to frame a rule which is not consistent with any 
rule or mode as to computation of limitation prescribed expressly 
or by necessary implication, in the Limitation Act.^^ Section 122 
of Act V of 1908, which to some extent corresponds to the old 
S. 652, now confers powers on the High Courts to make rules 
regulating their procedure “and may by such rules annul, alter or 
add to all or any of the rules in the First Schedule.” Once such 
rules have been duly made, approved and published, they “have 
the same force and effect, within the local limits of the jurisdiction 
of the High Court which made them, as if they had been contained 
in the First Schedule” (S. 127).^® Rule 6 of Chapter VII of 
the Patna High Court Rules requiring a copy of the judgment of 
the trial Court to be filed along with the memorandum of appeal in a 


(iv) Rules of 
Court cannot over¬ 
ride the Act, 'x 


“in the absence of anything that estops the owner, his title does not deter¬ 
mine within the period of limitation prescribed by law for its extinguish¬ 
ment.” 


mU*; 


VP..« 



24. Mating Tun Tha v. Ma Thit, 1916 P.C. 145=32 M.L.J. 71 (P.C.). 

25. Jaxram v. Makunda, 26 AH. 338 (341). 

26. Chunilai Jethabhai v. Dahyabkai Antulakh, (1908) 32 Bom. 14 
<F.B.). 

27. Ibid., 32 Bom. 14 (24, 25) ; Per Chandavarkar, J. (Case decided 
before Code of 1908); also see Narsingh Sahai v. Shiv Prasad, (1917) 42 
I.C. 855=40 All, 1 (F.B.) (Appellant, held not entitled to exclude from 
the period prescribed for filing an appeal, the days spent in obtaining a copy 
of the judgment of the Court of First instance) ; folld. in Mada-ngopal v. 
Malawa Ram, (1922) 68 I.C. 777=1923 Lah. 96; Compare Bhairon Ghnlam 
.V. Ram Autar Singh, (1921) 63 I.C. 338=43 All. 660=1921 All. 23 (F.B.). 

28. Bhairon Ghulam v. Ram Autar Singh, (1921) 63 I.C. 338—43 All. 
660=1921 All. 23 (F.B.) ; also see Krishnamaohariar v. Sri Rengammal, 
(1924) 80 I.C. 877=47 Mad. 824=1925 Mad. 14 (F.B.) . (The rule framed by 
Ae Madras High Court applying section 5 of the Limitation Act to applica¬ 
tions to set aside ex parte decrees under O. IX, R. 13, C. P. Code is intra 

'‘It is a question of applying by rule a section of the Limitation Act 

which itself provides for such application.”) 
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second appeal has not been made under S. 122 of the Civil Pro¬ 
cedure Code and has not, therefore, the effect of adding to R. 1 
of O. 41 of the Code.“^ A rule of the High Court to the effect 
that applications (for execution, etc.) shall be written on durable 
paper, is a rule affecting the procedure of the Court only, and 
cannot be construed as altering, in any way, the provisions of any 
article of the Limitation Act or any rule of law having universal 
application.^'^ No rule or order of the Court can postpone the 
operation oi a new law of limitation.'’^ The rules of the Court 
prescribing certain hours for the receipt of petitions and hearing 
the motions, cannot operate to alter the period of limitation pres¬ 
cribed by law, so as to exclude urgent applications made at any 
time in the day.-'*^ 


71. It has been noticed already, that 

“the Limitation Act must be taken to be exhaustive as regards extension 
(v) Equitable con- of the period of limitation; and no equitable princi- 
siderations not pies can find a place there”.33 

available. 


The Judge cannot, therefore, on equitable grounds, enlarge the 
time allowed by law, or postpone its operation.®^ The express 
provisions of the law of limitation cannot be qualified or relaxed 
at the pleasure of a Court, and when a Court in effect finds that 
an application is time-barred, yet it refers to that application and 
proceeds to decide it in favour of the applicant, the Court is guilty 
of much more than an erroneous decision of law. It illegally 
assumes jurisdiction which it does not possess.®^ The Court can¬ 
not, by invoking the aid of its inherent powers under S. 151, Civil 
Procedure Code, get over the bar of limitation provided by an 
article of the Limitation Act,'’® Inherent powers are not to be 
used in order to relieve a party from consequences of his own 
mistakes or to enable him to evade the law of limitation.®^ Nor 
can a Court allow a deduction of time in defending a litigation of 
the same nature, however desirable it may be, if it was not possible 


29. Ramdeo Singh v. Mukhansingh, (1923) 74 I.C. 330=1921 Pat. 509. 

30. The People's Bank of India v. Mohamed AH, (1909) 3 S L R 171 
=4 I.C. 1154. 

31. Kamhinayani v. Uddighiri, (1864) 2 M. H. C. R. 268. 

Singh, In the matter of v. Doolar Roy, (1877) 1 C.L.R. 
291; also see “Suit instituted”. 

V. Ajodhiya Singh, 87 I.C. 17 

(18)=1925 Ondh 369. 


34. U. N. Mitras' Limitation, 5th Edn., p. 248. 

35. WWu Ram v. Amar Chand, 8 L.L.J. 170 (171). . 

36. BanomaU. Banomal, 116 P.L.R. 1920=55 I.C. 55 (Broadway, J.). 

37. Ganapathy Madaliar v. Krishnamachari, (1922) 70 I.C 743=1922 
Mad. 417. 
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to bring the case within the scope of S. 14, or S. 15 of the Limita¬ 
tion Act®® The statute is a positive bar from length of time, and 
operates conclusively, even at the risk of hardship to a particular 
party®®; and 

“except perhaps in cases where injustice has been occasioned by a Court by 
its own acts or oversights, there is no scope for the application of any 
principle of equity in the administering of the statute of limitation. 

After the prescribed period has elapsed, the door of Justice is 
closed, and no plea of poverty, distress, ignorance or mistake can 
be of any avail."*^ 

72. Ignorance of the cause of action having accrued does not 
^ ^ give plaintiff a longer time for suing. In 

(vi) Iterance of AH Khan v. The Governmeut of India, 

cuse plaintiff complained that the Govern¬ 

ment, in 1857, while the plaintiff was absent 
from the country, seized and sold his property as forfeited by 
plaintiff’s alleged disloyalty, which was disproved on his return 
from pilgrimage in 18^, and he stated that his entire ignorance 
of what the Government had done, gave him a cause of action 
when his innocence was declared by a competent Court. It was 
held that “there is no consideration arising out of these facts which 
goes to alter the date of the cause of action”.'*® As a general rule, 
the ignorance of the plaintiff in regard to the accrual of his 
right does not prevent the time from running against his suit, 
unless it had been brought about by the fraud of the defendant."** 
A party cannot be allowed to urge ignorance of such a matter as 
a public sale in support of a plea for exemption from the operation 
of the Statute of Limitations.*® Where the plaintiff, having a 
cause of action, and the opportunity to acquaint himself with all 
the facts and the law, is not led away into any error by the fraud 
of opposite party, he cannot plead ignorance of the law, which 
made him unaware of his right to the claim, to arrest bar by 
limitation.*® 


38. Sontshikar Swami v. Shivappa, 76 I.C. 557—1924 Bom. 39; also 
see Vidhya Theertha v. Venkataramd, 45 I.C. 460 (Mad.). 

39. Wood 4th Edn. ; Rustanji, p. 12. 

40. Sarat Kamini Dasi v. Nagendra Nath Pal, (1925) 89 I.C. 1000 
<1008). 

41. Lewin, p. 987; Rustanji, pp. 11, 12. 

42. (1873) 19 W.R. 269 (Phear and Anislie, JJ.). 


43, Ibid. 

44. Azrctal Singh v. Gopeenath, (1867) 8 W.R. 23; also see Mt. Maeea 
Ddvee v. Sukh Dayal, 29 P.R. 1869; and Lokenath v. Chintamoni, (1912) 16 
I.G1 547 (c). 

^ 45. Rajkisken Mookerjee v. Gossain Dass Shoha, (1864) 1 W.R. 213. 
The Secretary pf State y, Bommadevara, (1920) 58 I.C. 689 (Mad.). 
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73. “SHALL DISMISS”.—The Section leaves no discre¬ 
tion to the Court, from point of view of Justice or Equity, and 
imposes an obligation on the Court to comply with the provisions 
of the statutory law of limitation irrespective of the defendant’s 
setting up or not, the plea of limitation. 


It will be observed that S. 3 has in view primarily suits, appeals, 
and applications made in the law Courts and makes no reference 

to arbitration proceedings. Their Lordships 
(i) Rule applies to Privy Council have, however, held 

arbitration proceed- £. /). Sasoon & Co.« on the 

ings* 

basis of an English decision that “a sub¬ 
mission to arbitration does not per se exclude the right of either 
party to raise the defence of the Statute of Limitations, unless a 
provision to that effect be drawn up and embodied in the sub¬ 
mission.” Their Lordships were of opinion that the law was 
correctly laid down in Tyldesley*s case.^® 


“Although the Limitation Act does not in terms apply to arbitrations, they 
think that in mercantile references, it is an implied term of the contract 
that the arbitrator must decide the dispute according to the existing law of 
contract, and that every defence which would have been open in a Court of 
law can be equally proposed for the arbitrator’s decision unless the parties 
have agreed to exclude the defence;”'^® 


and their Lordships extended the analogy of the Limitation Act 
to require that an arbitrator should exclude the time spent in pro¬ 
secuting in good faith the same claim before an arbitrator who 
was without jurisdiction.®® 

74. The rules as to computation of the period of limitation, 

and the extension of such periods, under 
(ii) Subject to certain specified circumstances as provided 

to^l^S ^ ^ for by the Ss. 4 to 25 of the Act, are the 

only provisions subject to which, the Court 
has an imperative duty to dismiss a ‘‘suit,'* “appeal,” or “applica¬ 
tion,” which has been instituted, preferred, or made, after the period 
of limitation prescribed thereforj^ There can be no saving of 
limitation apart from the provisions of the Act.^ 


47. 1929 Pat. 103=56 Cal. 1048=56 I.A. 128 (P.C.). 

48. (1899) 68 L.J.Q.B. 252=15 T.L.R. 154. 

49. Ibid., 1929 P.C. 103 (106) (P.C.). 

50. Ibid., 1929 P.C. 103 (107) (P.C.). 

1. 6'cr S. 60: “Subject to provisions” Kuarmaiii Singha v. Wasifalif 
28 I.C. 818 (Cal.) ; Rampher v. Ajodhya, 87 I.C. 17=1925 Oudh 368; also 
see Preamble: S. 26: Equitable considerations: Dentsch v. Hiralal, 47 I.C. 
122 (398) (Cal.); (Limitation Act, is strict and inflexible”). 

2. Hukaw Chand v. Shababdin, 4 Lah. 90. 
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75. Under S. 3, of the Limitation Act, the Court is bound 

to take notice of limitation whether raised 
(iii) Imperative or not as a defence. The Court is bound 
duty of Court. give effect to the provisions of the 

Limitation Act of its own motion.'^ The rule is laid down by 
the Calcutta High Court, that the section of the Limitation Act 
which requires that the Court should give effect to the rules of 
limitation even though limitation may not be set up in defence, 
applies to a Court of appeal when the point appears on the face 
of the record and does not stand in need of being developed by 
evidence.^ Apart, however, from the question of the right of 
defendant, or appellant, to raise the point of limitation, it is incon- 
testible that 


“it is the duty of the Court to deal with the matter, provided it arises on the 
pleadings, or on the facts found (if the case is iti a Court of second appeal), 
or on the materials on the record (if the case is in a Court of first appeal) 

It has been observed in RagJninath Singh v. Parcshram,^ that 

“the effect of S. 4 (Act XV of 1877) is simply this; Whenever a case is 
properly before a Court, whether it is a Court of appeal or a Court of 
first instance, it is bound to take notice of the question of limitation, but in 
order to enable the appellate Court to do that, the case must be before it.” 


76. The abandonment of a point of limitation in a lower 

Court does not relieve an appellate Court 
duty of taking notice of the statute.’^ 
But, the point must be properly before the 
Court. Accordingly, where the defendant 
had not appealed on the whole case, and court-fee had been paid, 


of point of limita¬ 
tion. 


against the dismissal of a portion of the claim, the appellate Court 
was not in a position to dismiss the plaintiff’s suit in toto.^ The 
Privy Council have held that an abandonment of a point of limi¬ 
tation in Indian Courts would not relieve their Lordships of the 
duty of taking notice of the statuteand, a point of limitation tacitly 
abandoned in the High Court is allowed to be argued before the 


3. Beni Prasad v. Lajja Ram, 38 All. 452 (454)—35 I.C. 63 (65) ; 
also see Abdul Ghafiur v. Abdul Jabhar, 97 I.C. 635 (636) =1927 Cal. 30; 
Bhagwansingh v. Dharta Singh, 27 P.R. 1908 and Radhamohan v. Amin 
Chand, 1933 A.L.J. 1283. 

4. Nadhu Mandal v. Kartick Mandal, 9 C.W.N. 56: Refd. in Balaram 
V. Mangta Das, 34 Cal. 941 (949)^:11 C.W.N. 959 (F.B.). 

5. Per Mookerjee, J., in Balaram v. Mangiadas, 34 Cal. 941 (950) 

(F.B.). 


6. (1882) 9 Cal. 635. 

7. Hukam Singh v. Shahahdin, 44 I.C. 980=14 P.W.R. 1918: Reid, on 
Akkarajv^s case, 28 Mad. 67; also see Nihal Devi v. Kxshore Chand, 97 P.R. 



1910=8 I.C. 999 (1011). 

8. Ibid, 

^ 9. Muhammid Kamal v 

41.C. 457 (P.C.). 


Intiaz Fatima, 31 All. 557—36 I.A. 211 
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Judicial Committee.''® 

77. A question of limitation may be noticed by the High 

Court in Second Appeal, even where it has 
(iii) Second ap- set up as a defence, and was not 

raised in the Courts below.This rule is 
subject to the proviso that the facts showing that the suit is barred 
should be apparent on the record.The Patna High Court, in 
Second Appeal, remanded the case to the District Judge to consider 
the question of limitation, observing that 

“the c]iic.stion of limitation can by law be raised at any stage of the proceed¬ 
ings. and it is always the Court’s duty, whether it is raised or not, to see 
whether the claim is barred. 

A fortiori, where the question of limitation is raised in the 
written statement of the defendant, and an issue is framed thereon, 
even if the issue is not pressed in the trial Court, it is open to 
the defendant to press the point in appeal, and if it is shown that 
the suit is barred by time it is the duty of the appellate Court to 
dismiss the suit.’'^ However, where the suit was not on the face 
of it obviously barred by limitation, the lower appellate Court was 
held not to have exercised a wise discretion in taking up the ques¬ 
tion of limitation on its own initiative. 


78. The Appellate Court would be barred to give effect to the 
^ plea of limitation in the same way as the trial 

Appeal-barred. Court in respect of the suit.^® It was held, 

accordingly that when an appeal is admit¬ 
ted after time, by a single Judge, his order is liable to be questioned 
and set aside, at the hearing by the Division Bench, on the ground 
that the reasons assigned for admitting it are erroneous or 


10. Mori Bhushau Mttkcrji v. Upendralal, 24 Cal. 1=23 I.A. 97 (P.C.) ; 
Cf. Ramchandra v. Chaitaiia, 22 Bom.L.R. 1313 (P.C.): {Held, that a 
judgment passed, where defence of limitation is waived, is a consent decree, 
against which no appeal lies). 

11. Norasingha v, Prolhadman, (1918) 47 I.C. 25=46 Cal. 455. 

12. Kiumid Charan v. Sambhu, (1925) 90 I.C. 827 (Cal.); also see 
Honchaudra v. Biraja Suudari, (1923) Cal. 283 (2) =68 I.C. 298; and 
Rhodes v. Padmanahha, 26 I.C. 369: Folld. Balaram v. Mangtadas, 34 Cal. 
941 (F.B.); Reid, on Narasimha v. Boshakarlu, 25 Mad. 367 (P.C.). 

13. Angrahitram v. Sitaramdas, (1917) 40 I.C. 661: Compare, Khublal 
V. Jiigdish, 1 Pat. 23=69 I.C. 85=1922 Pat. 398. 

14. Pallakhdhari v. Bankey Thakur, (1925) 89 I.C. 340=1925 Pat. 

549; Cf. Duraisomi v. Kadirsa, 32 I.C. 785 (Mad.) ; and British India S. N. 

Company v. Hussain Kassim, 42 I.C. 536 (Phillips, J.) ; (No material irregu¬ 
larity) . 

15. Maung Van Kidn v. Mating Po Ka, (1925) 89 I.C. 56=3 Rang. 
60=1925 Rang. 223. 

16 Dubey Sahai v. Ganeshi Lai, 1 All. 34 (F.B.) ; Cf. Baldev Prasad 
V. Sukhdez' Prasad, 1929 All. 485=121 I.C. 552 (Appellate Court is not 
bound to raise the question of limitation suo motii ). 
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inadequate.'^ However, a respondent in second ai)peal is not entitled 

Objection by res- show that the api)ellant’s appeal in the 

pondent in second Court below was time-barred, where the case 
appeal. was not properly taken before the Second 

Appellate Court.'® But, where facts are properly before 
the Court, on the record, an objection that an appeal presented 
to the lower appellate Court was barred by time can be taken in 
Second Appeal.'^ The point of limitation, under such circumstances, 
is not only open to the respondent but it is one which the Court, 
whether it were taken by the respondent or not, is bound to 
entertain.^® 

Provisional orders, are sometimes made “subject to objection 

at the hearing”, which mean subject to objec- 

Provisional orders. '‘O" '’y respondents, in the sense that the 
^‘Subject to objec- respondents might at the hearing take excep¬ 
tion at hearing.” tion to it and show that it was wrong.-^ This 

practice has been however, condemned by the 
Privy Council,and following this view, the Calcutta, and Patna 
High Courts have held that the practice of admitting appeals out of 
time provisionally, without notice to the respondent, and allowing 
objection to its admission to be taken at the hearing should be dis¬ 
continued.^® According to the Patna High Court, provision should 
be made for the final determination at the stage of admission of any 
question of limitation affecting the competence of the appeal.^^ 
Their Lordships of the Privy Council have also held it urgently 
expedient that the procedure adopted by the appellate Courts in 
India should secure at the stage of admission the final determination 
(after due notice to all parties) of any question of limitation affect¬ 
ing the competency of an appeal.^® 

79, It has been held by their Lordships of the Privy Council, 

in the case of Charandus v. Amirkhan^^ that 
(vii) Appeal filed where, appeals were wrongly filed in the Judi- 
in wrong Court out Commissioners Court, and being brought 

o time. were found to be out of time if filed in 


of time. 


17. Lhihey Sahai v. Ganeshi Lai, 1 All. 34 (F.B.) ; also see Nigahia v. 
Bhaow, 65 I.C. 580 (Lah.). 

18. Ahmad Ali w. Waris Hussain, 15 All. 123 (F.B.). 

J9. Nigahia Raw v. Bhagumal, (1922) 65 I.C. 580 (Lah.). 

20. Ramey v. Broughton, 10 Cal. 652 (658, 659). 

21. Telendrajit v. Gunendrajit, (1919) 50 I.C. 374 (Cal.). 

22. Kfishnasami v. Ramasami, 43 I.C. 493^^45 I.A. 25 41 Mad. 412 

<P.C.). 

23. Teletfdrajit v. Gunendrajit, (1919) 50 I.C. 374 (Cal.) ; and Chatut- 

hhuj V. Muhd. Habib, 54 I.C. ^ (Pat.). 

Chaturbhuj v. Muhd. Habib, 54 I.C. 36 (Pat.) = (1921).6 Pat. L. 

J. 444=1922 Pat. 47. ^ . i 

.'23,. Kfishnasami v. Rawasami, 45 I.A. 25=41 Mad. 412, supra ^ also 

see Baiv* Collector, 43 Bom. 376 (P.C.). _ _ . 

26. (1920) 57 I.C. 606=48 Cal. 110 (117, 118) (P.C.). 



82 


The Indian Limitation Act. 


[S. 3 

the proper Court at the time, the Judicial Commissioner’s Court, 
was right in refusing to return these appeals for presentation to the 
Divisional Judge’s Court in order that the latter might consider the 
question as to whether the time could be extended; when the Judi¬ 
cial Commissioner himself declined to grant an extension of tune. 
The reasoning of the Judicial Commissioner’s Court which was ap¬ 
proved was as follows:—“The appeals were barred so far as the 
Divisional Court was concerned at the time they were instituted 
in this Court, and it would be unfair to all concerned to prolong the 
litigation by returning the appeals with a view to obtaining a deci¬ 
sion by the Divisional Court whether or not they should be allowed 

to proceed.The appellants made an obvious mistake 

without any apparent excuse. Prima facie there was no 

good ground for the action taken in filing the appeals in this Court.” 


Application 

barred. 


80. The provisions of S. 3 are mandatory in character, and cast 

upon the Judge, the duty of applying the rules 
of limitation, in cases of applications as in the 
case of suits or appeals, even when they are 
not pleaded.For instance, it is the duty of the Court, to which 
an application to execute a decree is presented to satisfy itself whe¬ 
ther or not such application is barred by limitation.An obligation 
is imposed upon the Court to dismiss an application for execution 
of decree, if the application is barred by limitation.^ Similarly, in 
the case of an application by a defendant for an order to set aside a 
decree passed ex parte (Art. 164). Section 3 of the Limitation Act 
makes it obligatory upon the Court to dismiss a time-barred applica¬ 
tion, although limitation is not set up as a defence.®® It is settled 
law that in the case of applications, as in the case of suits, objection 
upon the ground of limitation may be taken at any stage of the pro¬ 
ceeding if the facts upon which the objection is based are patent upon 
the face of the record.®^ The Sind Judicial Commissioner’s Court 
has held, in a recent case, that where a person relies upon a particular 
ground as reviving limitation for an execution application, it is 
incumbent upon him to specify the ground in the application. If he 

fails to do so, it is not open to him to take advantage of it subse- 
quently®^ 


27. 

(F.B.). 


Bala ram v. Mangta, 34 Cal. 941=6 C.L.J. 237=11 C.W.N. 959 


28. Ramu Rat v. Dayal Singh, 16 All. 390=14 A.W.N. (1894) 131. 

29. Asutosh Goswami v. Upendra Prasad, 38 I.C. 17=21 C.W.N. 564 
=24 C.L.J. 467. 

ft « 

30. Tara Sankar Ghose v. Nasaruddi, (1915) 29 I.C. 476; Reid, on 
Balaram v. Mangta, 34 Cal. 941 (F.B.). 

31. Ganjra Koer v. Lakhan Koer, (1916) 35 I.C. 337 (339) (Pat.).' - 

32. Kaliandas Balchandfv, Mahomed Khan, 1933 Sind-365=147 I.C. 
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81. PLEA OF LIMITATION. —The plea of limitation is a 

pica in bar of suit, and unless the necessaiy 

CO S. 3, Limita- facts are stated by the defendant in the vvrit- 
tion Act, controlled , i i r 

ten statement to raise a substantive defence 

of limitation, a general statement that the 
suit is barred by limitation means that on the face of the plaint the 
suit is so barred.®® The defendant need make no reference to the 
particular article of the Limitation Act when asserting, in the written 
statement that the suit is barred by limitation. There is no harm 
in pleading more than one article, in the alternative where the de¬ 
fendant is in doubt as to the exact article that is applicable.^^ We 
have seen that under S. 3 of the Limitation Act, the Court has a duty 
to notice suo mofu the bar of limitation to any suit, appeal or applica¬ 
tion, even though the defendant, respondent, or opposite party, as it 
may be, has not set up the statute in defence. Where the plaint, etc,, 
itself shows that the claim, or appeal, or relief sought is barred by 
time, under the provisions of the schedule to the Limitation Act, the 
Court '"shall dismiss” the suit, or appeal, or application and raise 
the bar unsolicited.^^ 

S, 72. However, under the rules of Civil Procedure Code, 

O. 8, R. 2, the plea of limitation, being a com- 

C P Code O. 8 defence to a case, which may depend 

* 2 , * " ’ for its decision on certain new facts to 

be stated by the defendant, is required to 
be raised in. the written statement before the hearing; and, it is 
particularly necessary to plead limitation in the written statement 
where the bar is alleged under some special law,®® as the determina¬ 
tion of that question depends on certain facts,®*^ which may not be 
apparent on the face of the record, and the Judge would have no 
jurisdiction to go into the matter and enquire whether the suit was 
barred.®® 

82. There is no conflict in the two provisions. The provisions 
of S. 3 of the Limitation Act taken very broadly would seem to be 
controlled to some extent by the provision in the Code of Civil Proce¬ 
dure. By looking at the scope of the two provisions, it would be 
i-'-v o r o Q noticed that the provisions of S. 3 of the Limi- 

fix) Ox w • ^ 

Limitation Act. tation Act are mandatory, but they apply only 

to cases where the question of limitation is. 



33. Hasan Imam v. Debi Prasad, 80 I.C. 956—3 Pat. 546—1924 Pat. 

34. Janertdra Mohan v. Umesh Chandra, 1922 Cal. 544 (545). 

35. Asuioshv. t/p^nVra, 38 I.C. 17 (Cal.). 

36. Sadakalihhan y.' Jdnakinath, 69 I.C.^ 194=1924 Cal. 463. 

37. Kedamathy. Mohesh Chandra, (1918) 46 I.C. 787 (789) (Cal.). 
^’“'38'. Secretary of State V. Annada Mohan Roy, ^ I.C. 287 (297)=1921 
Cal. 661 (671, 672). 




84 


The Indian Limitation Act. 


[S. 3 


more or less a pure question of law, arising upon the facts properly 
before the Court; and the trial Court, is obviously bound to “dismiss 
a suit,” though the bar of the statute has not been interposed by the 
defendant on the pleadings.®® If the plaintiff’s claim, looking to the 
substance and not the letter of the plaint must fail as being beyond 
time, upon the allegations in the plaint, the allegations of the defend¬ 
ant are immaterial."*® However, where the question of limitation, is 
not merely a question of law, upon the plaintiff’s allegations of facts, 
but is a point of fact which should be raised by the defendant, and 
put into issue, the Court ought not to dismiss the suit on the ground 
of limitation.*^ Where no question of limitation necessarily arises 
on the pleadings it is not obligatory on the Judge to direct an issue 
on the point."*® 


Plea allowed in 
appeal, if apparent 
on record. 


83. But the rule is established that a plea of limitation which 

is apparent on the face of record, can be 
taken even for the first time in appeal, 
though not taken in the trial Court,*® where 
such plea has not been waived where the facts 
necessary for the consideration of this plea are in substance set out 
in the plaint itself, effect should be given to a plea of limitation 
raised however late, and even at the appeal stage of the case."** A 
question of limitation, which arises from the facts of a c'ase, can 
be raised at any stage of the proceeding f*® and a Court of appeal 
is bound to give effect to this plea when raised. But, in order 
that this plea may be given effect to when raised in appeal it is 
necessary that the facts showing that the suit is barred should be 
apparent on the record.*® Order 8^ "R. 2. C _ P, Code^ w ill pre¬ 

clude an appellate Court from considering the point, if the decision, 
on the plea of limitation raised necessarily involves an investiga- 


39. Balu Ram v. Mangta Das, 34 Cal. 941 (F.B.) ; also see Cheity 
Firm v. Bholat, 1934 Rang. 329. 


40. Nehat Devi v. Krishen Kaur, 97 P.R. 1910; also see D^s Raj 
Hiikum Chand v. Lachhi Ram Prahhdayal, 1933 Lah. 404. 

41. Kalidas Bhanja v. Garihala Dasi, (1914) 23 I.C. 360 (Cal.). ■ 

42. Narasimha v. Bashakarlu, 25 Mad. 367 (P.C.). 

43. Ramchand v. Dewanchand, 1933 Lah. 1044 (1) ; also see Deo 
Narain v. Webb, 28 Cal. 86; and Gulab Mai v. Shujawal, 25 I.C. 354 (355) 
(P.C.) ; and Radha Mohan v. Aminchand, 1933 A.L.J. 1283. 

44. Dhanji Jairam v. Secretary of State, 61 I.C. 347 (348, 349) =45 
Bom. 920. 


45. Maharaj Sai v. Kedarnath, 1933 Nag. 130 (133)=144 I C 948* 
also see Sheobux Singh v. Dayal Singh, 36 I.C. 961 (963) ("a "question 
of limitation is one that may be taken at any time’O • 

— Sundari, (1922) 67 I.C. 386 (387) (Cal.) 
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tion into any fresh facts and is likely to take the opposite party' 

. by surprise,*^ The principle was laid 

principle. Calcutta High Court in 

Balaram Gautia v. Man^ta that S. 4 of the Indian Limitation 
Act, 1877, which has been replaced by S. 3 of the Limitation Act, 
1908, does not entitle the defendant to raise a point of limitation 
at the appellate stage, unless the Court can give effect to the con ■ 
tention without the determination of question of fact; in other 
words, that the Court of appeal is bound to entertain a new 
ground of limitation only when the point appears on the face of 
the record, to be supported by the evidence produced in the Court 
of first instance. The Calcutta High Court has stated the general 
rule in these words:—> 


“The general rule is, that points of limitation should not be allowed 

to be raised for the first time in appeal where they 
The General rule, irwolve a decision upnn .... 

“The points of limitation should not be decided 
.against the parties unless attention has been drawn to the question of limita- 
tion and an opportunity to meet it on evidence.” . . . “If limitation is urged 

as a 'bar, the facts on which it is barred must be proved after an issue has 
been framed.”^® 

The Punjab Chief Court has similarly observed, that in the original 
Court, a plea of limitation if taken before issues, must of course 
be entertained and decided. If it has come to the notice of the 
Court at a later stage, ^e Court.is hnimd to decide it. i f it can be 
decided on the existing record, but the appellate Court ha s the 
option ,of relu.sin^ .to entert ain the p lea, if fresh issues of fact 
ha^^o be gone into, and additional evidence take n.^Q The rule 
remains the same, when a case has passed out of the Court of first 
instance, and is before a Court of appeal; and an appellate Court 
or a second appellate Court is generally bound to listen to a plea of 
limitation if it can be decided without further inquiry; but the 
Court has an option in the matter: and, it may refuse to entertain 
a plea of limitation which was not taken in the first Court, nor in 
the grounds of appeal in the appellate Court, but is urged for the 
first time in argument in the latter Court, where the plea for its 
proper decision involves further inquiry into facts.^‘ 

84. Similarly, it has been held that where the facts necessary 

(iv) Plea when al- support a plea of limitation are either 
lowed in second ap- admitted, or are apparent on the face of the 
peal. record, Court will not be justified in refusing 

. _to entertain the plea, even if raised 

47. Secretary of State v. Annada Mohan Roy, 66 I.C. 287 C297) = 

1921 Cal. 661 (671, 672). 

48 . 34 Cal. 941=6 C.L.R. 237=11 C.W.N. 959 (F.B.); Reid, in 
Bhttshan Chandra v. Narendranath, 60 I.C. 280 (Cal.). 

49. Secretly of State v. Annada Mohan, 66 I.C. 287 (297)=1921 
Cal. 661 (671, 672). 

50. Shah Muh^ v. Piaramai, 84 P.R. 1911=13 I.C. 792 (794) . 

1. Ibtd., 84 P.R. 1911. 
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lor tiic first time in a second appeal.^ A point of 

limitation can be taken in second appeal for the first time notwith¬ 
standing that it has not been taken earlier, if there are suffid’ent 
findings of fact on record by the lower Courts to enable the point 
being argued as a pure question of law.^ It is not open to the 
appellant in Second Appeal, which is not a Court of facts, to raise 
I the question of limitation depending for its determination on a 
decision of certain disputed questions of facts."^ Where a question 
of law depends upon a finding of fact or evidence, and that evidence 
has not been led in the Trial Court, the High Court in second 
appeal will not deal with the question.® But, a question of limita¬ 
tion, when it arises upon the facts before a Court, must be heard 
and determined, whether or not it is directly raised in the plead¬ 
ings or in the grounds of appeal.® The fact that a subordinate 
Court has decided that the suit or appeal before it was brought 
within time, or that there was “sufficient cause” for the appellant 
in that Court not presenting the appeal within the period of limita¬ 
tion prescribed, does not preclude the High Court from considering 
that decision in appeal.^ The principle is now firmly established 
that an appellate Court can take cognizance of the question of 
limitation for the first time, if upon the facts already on the record 
the suit was clearly barred by time, and no question of fact has 
to be inquired into so as to enable the Court to decide the point of 
I limitation.® The plea of limitation cannot, however, be enter- 
I tained for the first time in second appeal where such entertainment 
I will involve the taking of additional evidence.® As Pigott, J., 
observed in Rahulal v. Jalakia^° it would be contrary to sound 
principles to allow a defendant to raise for the first time in second 
appeal a plea, even one of limitation, which could not be determined 
without the taking of fresh evidence upon a question of fact not 


2. Rangacharya v. Guru Revti, 1928 All. 689=114 I.C. 734; also 
see Ma Ron v. Mong Son Baw, U.B.R. (1897-1901) 446. 

3. PancJianan v. Aporna Nul, (1921) 63 I.C. 785 (787) (Cal.). 

4. Khublal v. Jagdish Prasad, (1922) 69 I.C. 185 (186) (Pat.)=l Pat. 
23=1922 Pat. 398. 

5. Digamhar Govind v. Lahyadeo Bhan, (1923) 72 I.C. 326=1923 Bom. 

254. 


6. Bechi v. Ahsamdlah Khan, (1890) 12 All. 461=10 A.W.N. (1890) 
149 (F.B.); Folld. in Ganeshdas v. Numbi, (1912) 17 I.C. 638 (Nag.); 
also see Dwh v. Muhd. Nathu, 94 I.C. 251i=1926 Lah. 451 (452); and 
Rad ha Mohan v. A mire hand, 1934 All. 386. 


7. Bechi v. Ahsanullah Khan, (1890) 12 AH. 461 
see Chaturbliuj v. Muhd. Habib, 54 I.C. 36 (Pat.). 


(F.B.), supra; also 


8. Deo Narain v. C. R. Webb, 28 Cal. 86=5'C.W.N. i60; and Balor 
ram v. Mangtadas, 34 Cal. 941=6 C.L.J. 237=11 C.W.N. 959 (F.3.). 

:/TD V N (1914) 25 I.C. 354=259 P.L.R. 1914 

■' (P.C.); also see Bhadai Memowar Alt, (1919) 52 I.C. 125=4 P.L.J. 

645; and Babulal v. Jatakia.Btr Pigott, J.,—(1916) 37 I.'C. M3' (347) (All.). 
10. (1916) 37 I.C. 343’ (347)' (All.). 
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at all raised in the Courts below. Such a plea can be allowed to be 
jaised in second appeal only if it is certain that its legitimacy can 
be detemiined on the pleadings, and that it depends on no possible 
question of fa<^s. regarding which the party adversely affected 
might« have adduced^evidence^^; or for the ascertainment of which 

a remand to the lower Court would be necessary.^^ appellate 

Court is not bound to take notice suo viotu of the fact that an 
application made’at the trial Court was barred by limitation.'^ 
^e General Rule may therefore be stated thus: A question of 
limitation can be raised in second appeal even if it has not been 
set up as a defence in any of the lower Courts'**: and, that if from 
the plaintiff’s own case or from his pleadings or from the admitted 
or proved facts it could be seen that the plaintiff’s suits were 
statute-barred, it would be the duty of the Court in second appeal 
to entertain even for the first time the question of limitation; but 
ordinarily it would be entirely wrong to grant a remand in second 
appeal upon a suggestion that further investigation would disclose 
facts which would show that plaintiff is time-barred.'® It is true 
that it is very rarely that admissions on the pleadings clearly show 
that plaintiff’s claim is barred under the Limitation Act, but it is 
only in such cases .that the point of limitation, on the ground of 
adverse possession, etc., can be raised in second appeal.'® 

Illustrations, 

(1) An objection as to limitation may be taken at any stage of the 
execution proceedings, if the facts upon which the objection is based are 
patent upon the fa.ce of the record.i®'* 

^ . (2) Where in an appeal by a decree-holder, against order disallowing 
interest claimed, the judgment-debtor filed no cross-appeal, the appellate 

Court was held not competent to take the question of limitation into 
consideration. 

(3) Where the question of limitation depended on whether a turn of 
worship is to be regarded as immoveable or moveable property, and the suit 
wp held to fall under Art. 120, and not under Art. 132, the suit was dis¬ 
missed in second appeal, even though limitation was not set up as a defence 
in any of the lower Courts.'®"' 

(4) Where on the plaint itself, and on the fa,cts, found, namely* that 
Defendant 2 was not the benatnidar of Defendant 1, in respect of an execu- 


x<- 







11. . Peruma Goundan v. Rama Goundqn, (1915) 28 I.C. 378 (Mad.). 

12. Khublal v. Jugdish Prasad, (1922) 69 I.C. 185=1922 Pat. 398=1 
Pat. 23. 

• . ► • 

13. Baldeo. Prasad v. Sukkdeo Prasad, 1929 All. 485=121 I.C. 552. 
... Narasingha v. Prolhodmqn, 47 I.C. 25=22 C.W.N. 994. 

■ IS. ‘Baikuntha Nath Das v. Azidnilla, 1928 Cal. 870=32 C. W N. 

778. 

S'.'* » 

■ Per Macleod, J., in Pinab Kasinuab v. Gurabpa Basappa, 24 I.C. 
7W _(719)^38 Bom. 227. ; ' 

^khgn Kper, (1916>';35 I,C. 337 (Pat.). . 

Ki^ktt Noth y. ^Pqr^shram, ? Cjak ,635=13 C.L.R. 89. 

*i6-c. Narasinghd v. ‘Frolhbdman, (1^18) 47' I'.C. 25=46 Cal. 455. 


; i:.-’ • 

fili-fei.-" . . 
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tion purchase, the question of limitation was patently raised that the plaintiff's 
suit was barred under Art. 12 (a) of the Limitation Act, the High Court 
was held bound to take note of the plea of limitation, on second appeal.l^®'* 

(5) Where the question of limitation arising on appeal, as to whether the 
suit fell under Art. 59, or Art. 60, was not gone into by the District Judge,, 
because it had not been raised in the Court below, the High Court, on 
second appeal, remanded the case to the District Judge. 

(6) Where the plea of limitation raised generally that the suit was 
barred by time was neither pressed in the first Court nor revived on appeal, 
the case was held not a fit one to be remanded for further inquiry, on second 

appeal to determine facts necessary for the decision of the point of 
limitation. ^6’* 


(7) Similarly, where in a second appeal, the question as to the invalidity 
of a sale in the absence of an issue of any process to the heirs of a deceased 
judgment-debtor was raised, contending that the suit was barred under Art. 2” 
of the Limitation Act, it was held that as the point was not taken at any 
stage of the suit, and it was impossible, upon the facts as found, to say that 
the sale was a nullity, the question was not allowed to be raised. 

(8) Where the plea of limitation involved questions of fact which were 
not admitted, or undisputed, they were not allowed to be taken for the first 

time m appeal, as they did not arise on the face of the proceedings and 
necessitated further enquiry. 

* 1 , Where the special period of limitation under Art. 3, Sch. Ill of 
the Bengal Tenancy Act was not pleaded in trial Court, and the facts in 
support of such case were not apparent on the face of the record, the appel- 
" ^ jurisdiction to go into the matter and enquire 


(10) The question of adverse possession is a mixed question of law 
and fact, and cannot be allowed to be raised for the time in second appeal.^i^-* 

(11) Where the question of limitation was not raised in the Courts 
eow, or in the appellant’s case on appeal to Privy Council,; nor were the 

facts upon which it depended fully before the Board, the plea involving a 
urther inquiry was not permitted to be raised at that stage.. 

'/"’.‘‘“‘■o" cannot be raised for the first time in second 
appeal, where it would involve the taking of additional evidence.”-' 


85. A point of 

(v) Point of limi¬ 
tation must be taken 
in grounds of ap¬ 
peal. 


limitation which has not been taken in the 

memorandum of appeal is not allowed to be 

urged, without leave of the Court tinder 

O. 41, R. 2, read with O. 43, Civil Proce¬ 
dure Code. 


16-d. 

16-c. 

16-f. 

16-g. 

16-h. 


S.L.R. 272. 


G. R. Rhodes V. Padmanabha, (1915) 26 I.C. 369 (Mad.). 
Angrahit Ram v. Sitaramdas, (1917) 40 I.C. 661 (Pat.) 

Atar Singh v. Allah Din, (1913) 18 I.C. 445. 

Bhadai v. Manowar AH, (1919) 52 I.C. 125 (Pat.) 
Bherumal Teckchand v. Dahlanomal, (1915) 27 I.C. 933 


=8 


16 - 1 . Kedar Nathv. Mohesh Chandra, (1918) 46 I.C. 787 (789) (Cal.). 
16-j. Priya Nath Mttter v. Anath Nath Dev, (1917) 37 I.C. 942 (Cal.). 

P Bahadm Singh v. Forbes, (1921) 59 I.C. 78^1921 

dj (1) , also see Raghunath Das v. Sundardas, 24 I.C, 304 (P.C.)* 

16-1. Atma Ram v. Sardar Kaur, 4 A.W.N. 327. 
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“If the point of limitation had arisen on the face of the plaint, then, no doubt, 

there is authority for saying that leave should be given as a matter of 
course. 

But, where the point of limitation could not properly be decided 
without some evidence as to the circumstances, and no issue 
relating to it was raised in the trial Court, although the point of 
limitation was taken in the written statement of the defendants, 

the Court refused to give leave for this point to be taken observing 
.that 

in any case, as it cannot be decided without the case being remanded for 
additional evidence, it cannot succeed in second appeal. 

An appellant is not entitled to urge or be heard in support of the 
objection of limitation which is not included in his grounds of 
appeal.®^ But, a question of limitation, when it arises upon the 
facts before a Court, must be heard and determined, whether or 
not it is directly raised in the pleadings, or in the grounds of 
appeal.'^® 

86. The law of limitation was formerly a plea of jurisdic- 

(vi) Limitation The Bengal Regulation IV of 1793 

not a plea of juris- defined the jurisdiction of Courts, and the 
diction. Zillah and City Courts were 

“prohibited hearing, trying or determining the merits of any suit whatever, 
against any person or persons, if the cause of action shall have arisen pre¬ 
vious to the date specified (12th August, 1765) ; or any .suit whatever against 
any person or persons, if the cause of action shall have arisen 12 years 
before any suit shall have commenced on account of it.” 

Similarly, in the Bengal Regulation VII of 1795, establishing 
Dewany Adawlut in the province of Benares; or Bengal Regulation 
II of 1803, establishing Dewany Adawluts in the province of 
Bengal. The Bengal Regulation II of 1805, furnished some rules 
of, limitation on the same lines. The Madras Regulation II of 
1802, establishing Dewany Adawluts also prohibited the Courts 
hearing, trying and determining the merits of any suit, after the 
expiry of period of limitation specified. And, even under the Act 
XIV of 1859, the first statute In India providing for limitation of 
suits the rule enacted in S. 1 was of a negative or prohibitory 
character:— 

“No suit shall be maintained in any Court of Judicature within any part of 
British Territories in India in which this Act shall be in force,, unless the 
same is instituted within period of limitation.” 


17. Rachappa v. Ningappa, (1925) 91 I.C. 349 (351)=49 Bom. 847= 
1926 Bom. 40. 

18. Ibid. 

19. Ram Kishan v. Dipa, 13 All. 580; relied in Akmadali v. Warts 
Husain, 15 All,. 123 (F.B.) ; also see Dattu v. Kasai, 8 Bom. 535. 

20. Bechi v, Ahsan-ullah Khan. 12 All. 461=10 A.W.N. (1890) 149 
(F.B.). 

12 
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In this Act, however, express words making limitation a point 
of jurisdiction were omittedJ^^ In Act IX of 1871, the negative 
form of the section was dropped, and the same form has been 
adopted in the later Acts, of providing that every suit instituted, 
appeal presented, application made, after the prescribed period 
‘‘shall be dismissed'*. The rule is of a mandatory character, and 
some Courts have considered that its breach constitutes a failure to 
exercise a jurisdiction vested in the Court by law, which can be 
interfered with in revision. In Khetter Mohun v. Ranuessur^^ a 
case under the Act XIV of 1859, concerning the limitation appli¬ 
cable to suits by minors after attaining majority, it was observed 
that the objection was 

^‘one patent on the face of the plaint, and involves moreover, a question of 
jurisdiction,” 

and it was taken up accordingly for the first time on Special 
Appeal. Similarly, in Tiluk Chunder v. Gourmonee^^ the objection 
as to limitation was held to be 

“one which goes to the competency—to the jurisdiction that is—of the Court: 
to execute the decree.” 

To the like effect is the observation in Luchmun Suhoy v. Bhugwan 
Chunder that 

“objection such as limitation, which practically affects the jurisdiction of the 
Court, could and should be tried by the Court executing the decree.” 

The Oudh Judicial Commissioner’s Court has taken this view in 
Rehi Baksh v. Habib Shah, observing 

“that a question of limitation.was a question obviously affecting 

jurisdiction, for no Court has jurisdiction to entertain an application made 
after the lapse of the period prescribed by law.” 

It has been held also that when a Court has proceeded to try the 
question of limitation, in a case, it has exercised jurisdicti'on in 

But, a question of matter.^® But, a question of limitation 

procedure. is one of procedure, not of jurisdiction, as 

held in Mehtah Red v. Nanak Chand,^^ 
following 1 B. L. R. O. J. 49. And, to the same effect is a 
decision of the Calcutta High Court in Mahomed Hossein v. 

Purunder Mahto^"^ where Mitter and Pigot, J., observed as 
.follows:— 

Section 4 of the Limitation Act, XV of 1877 (S. 3 of the present Act), 
directs that an application made after the period prescribed in the Act shall 

21. Pal’s Limitation, p. 83. 

22. 3 W.R. 184 (Campbell and Glover, JJ.). 

23. 6 W.R. (Misc.) 92 (Lock and Jackson, JJ.). 

24. 6 W.R. (Misc.) 118. 

25. 12 W. R. 129. • 

26 . 59 P. R. 1878.. . 

27. 11 Cal. 287 (292). 


> 
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be dismissed. This direction in the section in question does not take away 
the ^nsdicUon of the Court in respect of the applieatit>n in any way If 
the Court erroneously holds that the application is not barred, tbe order of 
the Court, though erroneous and liable to be set aside in tlie way prescribeil 

in the procedure law, is not a nullity, but remains in full force until it is 

set aside.” 


Their Lordships of the Privy Council have made an observation 
to the same effect in Mungul Pershad v. Grija Kant:-^ 

. The Subordinate Judge had jurisdiction .... to determine whether the 
decree was barred . • . , and he made an order that an attachment should 
issue. He, whether right or wrong, must be considered to have deter¬ 
mined that it was not barred. A Judge in a suit upon a cause of action is 
bound to dismiss the suit, or to decree for the defendant, if it appears that 
the cause of action is barred by limitation. But, if instead of dismissing 

the suit, he decrees for the plaintiff, his decree is valid, imlcss reversed upon 
appeal . . . .” 

The proposition that an erroneous decision on a question of limita¬ 
tion cannot be treated as invalid unless it be set aside in a way 
•provided by law, deducible from the above authorities was followed 
by the Calcutta High Court in Gunessar Singh v. Gonesh Das,^^ 
where it was held as regards the contention that the Commissioner 
had no jurisdiction to entertain the appeal as it was barred by 
limitation, “that it was for him, 

* that it was for him, and for him alone to construe the section and to 
determine whether the appeal was barred by limitation.” 

. . . ^ we cannot question his decision on this question of limitation any more 
than it woiUd be possible for us in a suit to determine that a decree made in 
another suit was barred by limitation, and that the decree was, therefore, 
without jurisdiction.” 

87. As regards interference on Revision with an order of 

(viii) Interfer- Court decreeing a suit or allowing an appli- 

■ cnce in Revision. cation which was in fact time-barred, it has 

been held by the Calcutta High Court in 

■ Pofichu Mandctl v. that the law expressly imposes upon a 

Court the duty of throwing out a suit or application filed after the 
period of limitation fixed therefor, and a failure of Court to exer¬ 
cise a jurisdiction vested in it by law would bring the matter within 
the scope of S. 115, C. P. Code, 1908: though the same thing can- 
/not be said of a Court merely because it has omitted to consider 

proprio moiu the question whether a litigant was entitled to 
proceed out of time by reason of some special proc,edure of law, 
such a question not having been raised by him or on his behalf. 
‘The Allahabad High Court has held that where a Court is com¬ 
petent to hear a particular suit it is competent to decide every 
.question whether of limitation or any other matter arising in the 

28. 8 Cal. 51=11 C.L.R. 123=8 I.A. 123 (P.C.). 

29. 25 Cal. 789 (794), upheld on appeal to Privy Council in 33 Cal. 
1178 (P.C.). 

30. (1913) 18 I. C. 391 (Cal.): • • 
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suit. If it decides such question wrongly, it does not thereby lose 
its jurisdiction, and its decree, though possibly wrong, is not a 
nullity. The decree is a perfectly good decree until reversed in 
some manner provided by law.^^ The principle laid down in 
several authorities is that once the competency of a Court to hear 
and decide a suit is admitted, that Court is competent to decide 
all questions of law or fact which may arise in it^: and as theiir 
Lordships of the Privy Council have observed, where a Court was 
exercising its jurisdiction, it has jurisdiction to decide wrong (W* 
well as rigJit.^^ Accordingly, 

"it has never been and could not be held that a Court which erroneously 
decrees a suit which it should have dismissed as time-barred or barred by 
the rule of res judicata^ acts without jurisdiction and is not competent to 

deliver its decree.”34 

It was observed in a Bombay case 

"that the decision of a question of res judicata, as of limitation, or the like, 
raised in a case is not, even though wrong, a failure, or a cause of failure 
to exercise jurisdiction any more than a wrong decision on the whole 
litigation. ”35 

However, it has been ruled by the Calcutta High Court in th6 case 
of Kail ash v. Bissonath,^^ that it is open to the High Court to 
interfere in the exercise of its revisional jurisdiction under S. 115, 
Civil Procedure Code, where the Court has entertained an applica¬ 
tion which, on the face of it, was barred by limitation and has 
failed to adjudicate upon the question of limitation. The distinc¬ 
tion is important, because it would not be open to the High Court 
to interfere if the Courts below have considered the question of 
limitation and decided it erroneously.®^ The Punjab Chief Court 
interfered on revision where the real point regarding limitation 
had not been considered by the District Judge at all, though had he 
really considered the point, the Chief Court would not have inter¬ 
fered with his decision, right or wrong.®® The Lower Burma 
Chief C.ourt, in Kaliaptirama v. Chdtty Firm,^^ takes the expres¬ 
sion Jurisdiction” to mean in its broad legal sense, “the power 

31. Nathu Ram v. Kaliandas, (1904) 26 All. 522. 

32. Makarjuyi v. Narhari, (1900) 25 Bom. 337 (347) (P.C.); also see 
Caston V. Caston, (1899) 22 All. 270. 

33. (1900) 25 Bom. 337, supra. 

A„ Woodroffe and Amir All, 2nd Edn., p. 379, cited in (1904) 26 
All. 522 (526). 

35. Amritrav v. Balkrishna, 11 Bom. 488. 

• followed in Tara Sankar v. Na-saruddi, (1915) 29* 

I.C. 476 (Cal.). 

37. Sundar Singh v. Dpru Shankar, 20 All. 78=A.W.N. (1897) 168? 
and cf. Ramgopal y. Joharmull, 15 I.C. 547=39 Cal. 473 (“The failure to 
^cide on a question of limitation does not justify interference any more 
than if the whole case has been wrongly decided”). 

38. Asa Hand v. Jhangi Ram, (1919) SO I.C. 610. 

39. (1917) 39 I.C. 154 (U.B.). 
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of administering justice according to the means which the law has 
been provided, and subject to the limitations imposed by that law 
upon the Judicial authority,and it accepts the view taken by 
Sir Petheram, C.J. in Kcnh>sh Chandra v. Bissonatk^^: and holds 
in agreement with the Allahabad High Court in liar Parshad v. 
Jafir Ali*^ that a Court which admits a time-barred application to 
set aside a decree cx parte, acts in the exercise of its jurisdiction 
illegally, and with material irregularity, within the meaning of 
S, 622, Civil Procedure Code, 1882 (S. 115, Civil Procedure Code, 
1908), and such actions may, therefore be made the subject of revi¬ 
sion by the High Coure. The Lahore High Court has also taken 
an identical view in the case of Piroj Shah v. Qarib Sliah.'^^ Camp¬ 
bell, J., observes that 

‘*if there is to be any meaning or authority in S. 3 of the Limitation Act, 
this is a case of illegal! assumption of jurisdiction by the learned Senior 
Subordinate Judge in granting in favour of the applicant a prayer contained 
in a time-barred application for which the law did not permit him to extend 
time, and one which requires the interference of this Court under S, 115 
of the C. P. Code.” 

Citing other similar cases of interference on revision with 
orders granting an application for setting aside an ex parte decree 
without considering the question whether the application was or was 
not barred by time. 

88. “SUIT INSTITUTED^.—The section speaks of "'every 

suit instituted, appeal preferred, and applica¬ 
tion made'\ etc. It has been noticed by their 
(i) Definition of Lordships of the Privy Council, that “there 

is no definition of suit in the Act, beyond the 
provision contained in S. 2, that unless there 
is anything repugnant in the subject or context, "suit* does not 
include an appeal, or an application.**^* 

"The word suit ordinarily means, and apart from some context must be 
taken to mean, a civil proceeding instituted by the presentation of a plaint.”'*^ 

The explanation is not concerned with the question of what is 
a suit, but it assumes the existence of a suit which has been insti¬ 
tuted by the presentation of a plaint, and is concerned only with the 
point of time at which that suit is for the purposes of S. 3 to be 

treated as being instituted.*®* According to the Calcutta High 
-- - - — - ______ _ 

40. Amir Hassan v. Sheo Baksh, 11 Cal. 6=11 I.A. 237 (P.C.). 

41. 1 C.W.N. 67 (F.-n. 36, supra). 

42. 7 All. 345=A.W.N. (1886) 73. 

43. 95 I.C. 124 (126)=7 Lah. 161'=1926 Lah. 379; cited Sughru Mai 
V. Shamlal, 46 I.C. 777c=146 P.W.R. 1918: and Dittu Ram v. Nawab, 92 
I.G. 272=1925 Lah, 639 (Per Sir Shadilal, C.J.). 

T V. Dehradun M. E. T. Co., 1933 P.C. 63 (64) (Per 

Lord Russel). v / v 

45 . Ibid. 

46 . Ibid. 
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Court, the expression “suit”, should be confined to such proceedings 
as under that description are directly dealt with, in the Civil Pro-' 
cedure Code, or such as, by the operation of the particular Act which 
regulates them, are treated as suits.^^ 

The ordinary' rule is stated by the explanation to be that the 
• “suit is instituted when the plaint is presented 

suit instUuted.'* “ the proper officer”. There are statutory 

provisions determining the time within which 
suits may be commenced,—that is to say, within which plaints may 
be filed; but no time is limited by statute within which a sum¬ 
mons to appear may be issued after the. 

Service of sum- plaint is filed. It was held, by the Calcutta 

mons on defendant. High Court in Ram Kissen Das v. Luckey 

Narain,‘^^ that the issue of a second writ of 
summons ought not to be ordered after the lapse of the limitation 
period for such a suit since the previous summons, unless the plain¬ 
tiff has in the meantime done what he could to prosecute his suit 
with proper diligence. This view was agreed to in Gerender Coo- 
mar Diitt V. S. M. Jiiggadamba,^^ observing that at least equal strict¬ 
ness ought to be observed as to the issue of the first summons. A 
suit is instituted whether the defendants have been served with 
the summons or not. O. 9, R. 5, Civil Procedure Code, now pro¬ 
vides for dismissal of suit where plaintiff after summons returned 
unserved, fails for three months to apply for fresh summons. 
Under the old Code the period fixed was one year, and it was calcu¬ 
lated, not from the filing of the plaint, but from the return of the 
summons unserved.Under the new rule, the plaintiff must apply 
for fresh summons within the prescribed period,/i.^., three 
months, from the date of the return of non-service on the defend¬ 
ant.^ This rule does not apply to appeals, but O. 41, R. 14, contains 
specific rules covering corresponding cases that arise in appeal.* 

Where relief is originally' claimed against a 
party who had to be refJresented by some per¬ 
son, the proper representation of that party 
subsequently made has not the effect of adding 
a “new defendant” to the suit.^ Accordingly, 


Appointment of 
guardian ad litem 
for minor defend¬ 
ant. 


47. 

48. 

49. 

50. 
1 . 


Watkins v. Fox, (1895) 22 Cal. 943 (948). 

(1878) 3 Cal. 312. 

(1879) 5 Cal. 126 (127). 

J^ml Par sad v. Biseswr, (1905) 7 Bom. L. R. 928 (929). ‘ 

I C Chettiaf v. Marudachala, 1931 Mad. 795 ( 797) : 135 

147 1927 Bom. 68 (69)=50 Bom. 815—100 I.C. 

1 ^/. a^so see and cf. Narayanaswamiy. Namhuri, (1913) 21 I;C. 420=25 

• (1905) 32 Cal. 582 (tie implead- 

mg of a Shebait as representing dehutter property) . . 


r 
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the delay in the appointment of a guardian ad litem for a minor 
defendant does not affect the date of institution; aiul, for the 
purposes of limitation the suit is instituted, as regards the minor 
defendant, when the plaint was first presented, and not on the dale 
when the order appointing a guardian for the suit for him was 

made.* A suit under the Pensions Act 
XXIII of 1871, is taken as instituted when the 
plaint is presented, and not when the Collec¬ 
tor’s Certificate which is necessary, is filed."’ 
The non-production of a certificate under 
S. 6 of the Pensions Act at the time of the institution of a suit for 
which su^ a certificate is necessary, is not a bar to the maintenance 
of the suit, but is a defect which may be cured by obtaining a certi¬ 
ficate at a later stage of the proceedings.® A suit may be instituted 

Unstamped or in- ^7 presenting a plaint, unstamped, or insufli- 
sufficiently stamped ciently stamped, and not properly signed or 
plaint. verified.’ 


Collector’s certi¬ 
ficate under Pen¬ 
sions Act. 


89. PRESENTATION OF THE PLAINT.—As pointed 

(i) Suit when above, the section contemplates the corn- 

commenced. mencement of a suit by the presentation of a 

valid plaint to a proper officer.® This is in 
accordance with the provisions of the Civil Procedure Code. Vide 
S. 26;® and O, 4, R. 1, Civil Procedure Code, 1908, which enacts 
that ‘*every suit shall be instituted by presenting a plaint to the 
Court or such officer as it appoints in this behalf”. The suit is 
taken as commenced for limitation purposes from the day on which 
the plaint was actually presented in Court, even though it is 
not registered on the day on which it is presented.’® The law does 
not declare that the date of registry of the plaint shall be taken to 
be the date of the institution of a suit. A plaintiff, who has bona 

fide instituted his case within time, will not be prejudiced by delay 
in registration.’^ 

" Illustrations. 

(1) Where a plaint was duly filed, with a deed of conveyance, on which 
the^ plaintiff sued, annexed to it, and the Judge, instead of registering- the 
plaint forthwith began to inquire into the sufficiency or otherwise of the 

4 . Khem Karan v. Hardyal, (1881) 4 All. 37; also see S, 93, post. 

5. Jijaji Pratapji Balkrishna Mahadeo, (1892) 17 Bom. 169. 

6. Ganpatrap v. Anant Rao, (1909) 32 All. 148=37 I.C. 39 (P.C.). 

7. See Ss. 96 and 97, post. 

8. Ponmsami v. Kalia Perumal, 1929 Mad. 480=113 I.C. 550. 

9. Section C.^ P. Code, 1908;—-“Every suit shall be instituted by the 
presentation of a plaint, or in. such other manner as may be prescribed.” 

10. ' Youngs. Mac Cotkhidale, (1873) 19 W. R. 159. 

_ v. GourmonPe, (1865) 3 W.R. 1: also see Dharmsi 

Morarjt V Oechavlal 1927 Bom. 480=51 Bom. 848=103 I.C. 540 (Held 
that the lodgingr of the plaint amounts to presentation). 
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stamp on which the deed was engrossed, it was held that, in computing 
limitation the suit m'ust be considered to have been instituted on the day 
when the plaint was filed, and not the day when it was registered. 

(2) In 1934 Cal 833, a suit was instituted under S. 77 of the Registra¬ 
tion Act, against defendant a lunatic, who died a fortnight later without a 
fivardian od litem having been appointed at all. The suit was held instituted 
on the date the plaint was presented, and not on tihe date when the heirs of 
the deceased were substituted. In this case, the alleged lunatic having 
died before any processes were issued, no question of appointing a guardian 
ad litem ever arose, and the date of institution could be no other than the 
date of the presentation of the plaint. 

The proper presentation of a plaint, means its presentation 

to a Court of jurisdiction competent to 
(ii) Plaint to try the suit, or to a proper officer appointed 

whom to be pre- in this behalf, at the proper place and time, 

sented. proper person. Under S. 15, 

Civil Procedure Code, 1908, 

“Every suit shall be instituted in the Court of the lowest grade competent to 
try it." 

This provision, it may be noticed, is a rule of procedure, 

which aims at preventing Courts of the higher 
To Court of com- grade being overcrowded with suits which 
petent jurisdiction, with by Courts of lower pecu¬ 

niary jurisdiction,^^ and, it has been made 
imperative on the suitor to observe, with the object aforesaid;^ but, 
where a suit which ought to have been instituted in a Court of lower 
grade, is instituted in a Court of higher grade, the irregularity in 
procedure does not affect the jurisdiction of the Court, and the 
Court of higher jurisdiction may return the plaint for presentation 
to Court of competent jurisdiction,,^ or may try the suit, not being 
bound to take advantage of the provision intended for the benefit 
of such Courts.^^ However, where a suit is instituted in a Court 
of grade lower than the one which is competent to try it, the 

V__ _ 

12. Irtisa Hossein v. Hurry Pershad Singh, (1867) 7 W.R. 241; also see 
Maharaja of Cooch BehaPs case, (1921) 66 I.C. 923=85 I.C. 893 and 
Ihtisham Aliv. Sham Sundar, (1902) 25 All. 73. 

13. Nidhilal V. Mazhar Hussain, (1885) 7 All. 230 (234) =1885 A.W. 
N. 1 (F.B.). 

14. Sharam Singh v. Sadhu Singh, 1928 Lah. 484 (486) : 110 I.C.' 293; 
also see Mati7ig Sit v. Maung Tim, 1925 Rang. 278=90 I.C. 728; and 
Ramaya v. Muhammadhhai, (1873) 10 Bom. H. C. R. 495 (496) {Held, 
that the suit was not properly instituted where the Court of first instance 

was temporarily closed, and the plaintiff first presented the plaint to. the 
District Court) . 

15. Matra Mandal v. Hari Mohan, 17 Cal. 155 (159) ; Suryanarayam 

V. Bui!layy(h, (1927) 101 I.C. 85=1927 Mad. 568; also see Nidhilal v. 
Mazhar, supra. 

16. Mohanlal Raichand y. Vira Punja, (1888) 12 Bom. 169.,(171)- 

17. Maung Sit Paung v. Maung Tun, 1925 Rang. 278=90 I.C. 728. 
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proceedings being without jurisdiction, are null and void,*® and 
would not stop limitation from running. 

I llitstration. 

Where a bond-suit was filed in MunsifFs Court, and was finally decreed, 
hut the Subordinate Judge in appeal found that the Munsiff had no juris¬ 
diction and ordered him to return the plaint, which was done and the plaint 
was filed in the Small Cause Court, on the same day: the defendant’s plea 
of limitation was accepted, on the ground that the date of the institution of 
the suit in the proper Court must be taken to be that on which the plaint 
was actually filed in that Court, and not that on which it had by mistake 
or design, been filed in the other Court. 

A suit instituted on the small cause Court side, cannot be regard¬ 
ed as a suit instituted in the Court having jurisdiction to hear 
original suits, and it makes no difference, even though the same Judge 
presides over both Courts, or even that the same ministerial officer 
is depleted to receive plaints on the original as well as the small 
cause side: for they shall be deemed to be different Courts for the 
purposes of the Provincial Small Cause Courts Act, and the Code 
of Civil Procedure.’^® The plaint must be presented to the pro¬ 
per Court, or to such officer as it appoints in this behalf. A 
Collector, acting under Madras Estates Land Act, may appoint an 
officer to whom plaints may be presented, but where this had not 
been done, plaints could not be said to be validly presented if pre¬ 
sented to the Headclerk of the Collcctor.^^ Similarly, Nazir of 
a Court of small causes has been held not authorised to receive 
plaints.=*2 Likewise, the presentation to a clerk,or a Karkun,^ 
or munsarim^^ not appointed to receive such plaints, has been held 
not a proper presentation. A plaint presented to a Naib Sheriff, 
who is not authorised to receive plaints, is not a proper presentation 
“to an officer appointed by Court” within O. 4, R. 1, Civil Proce¬ 
dure Code, and the suit is not properly instituted.^® Where leave of 
the Judge is required for the admission of the plaint, by the protho- 
notary, or somebody in his office to whom the duty is delegated by 


18. Rajlakshmi v. Katyayani, (1910) 38 Cal. 639=12 LC. 464 (476). 

19. Abhoya Churn Chuckerbutty v. Gour Mohun Dutt, (1875) 24 W.R. 
26: Relied in Mira Mohidin v. Nallaperumal Pillai, (1911) 36 Mad 131 
(134)=21 M.L.J. lOOO. 

20. UmmaihM v. Pathuma, (1921) 44 Mad. 817=41 M.L.J. 84. 

21. The Receiver v. Suraparazu, (1913) 38 Mad. 295= (1915) 29 LC. 
449 (F.B,). 

w Chunder Gope v. JoQgal Gope, (1872) 18 W.R. 172; also see 

Mudden Mohan v. Fakeer Biswas, 1863 Suth. S. C. C. Rep. 36. 

23 Vinayak v. Madhp, (1887) 1 C. P. L. R. 99; also see Habeb Shah 
V. DeU Bux Sxngh, (1912) 14 I.C. 221 (224) (Oudh). 

24. Nandavallabh v. Alii Bhai, (1869) 6 B.H.C.R. 254. 

^7^**** Narain v. Sarj^ Misr,- (1910) 5 I.C. 330 (331) (All.) 
<Flaint made over to a suit's clerk, for the Munsarim held no presentation). 

26. Nur Muhd. v. Ghulatmm, 15 LaJi. 308=1934 Lah. 622. 
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him, this does not affect in any way the presentation of the plaint for 
the purposes of the Limitation Act.^’^ 

90. A plaint is not deemed to have been properly presented^ 

if sent by post. The Punjab Chief Court 
^ ^ ^ receipt of a plaint by post cannot 

proper. considered to be a presentation, which is to 

be personal, or through agent.^® In an early 
Madras case a petition sent by post was held not a substitute for 
the presentation of a plaint as required by S. 50 of Madras Act 
VIII of 1865.^® This principle was followed by the Madras High 
Court, in Sankaranarayana v. Kunjappa,^^ where it was held that 
petitions sent by post should not be accepted as plaints presented 
under the Rent Recoveiy Act; and a mere order calling on the 
plaintiff to pay hatta, if passed on such a petition sent by post, would 
not be sufficient to constitute acceptance of the plaint. However, 
the presentation was taken to be proper where the plaintiff appeared 
in Court with his vakil. In another Madras case, it was held on 
the Criminal Side, that a petition of appeal sent by post is not a 
proper presentation: and that the word presented** evidently 
means that such petition shall be delivered to the proper officer 
of the Court either by the party or by his pleader. 


91. The presentation must be made to the Court, ordinarily, in 

Court premises, at any time during the whole 
Time and^ place of the period the Court is open: and no rule 

of presentation. of Court fixing certain hours for taking 

petitions can be held to justify a refusal to 
receive a petition, otherwise duly presented, merely because it is 
presented after the hour fixed by the Judge.There is no provision 
in the law relating to Courts or procedure which empowers the Judge 
of a Subordinate Civil Court to assign by rule certain hours of 
the working day to certain kinds of business, so as to deprive a suitor 
of any portion of the period within which he is by law entitled to do 
a particular act in the course of a legal proceeding.® The presen¬ 
tation to the presiding officer may be made outside Court pre- 
rnesis, or out of office hours, if he thinks fit, in the exercise of 
his discretionary power, so to accept the plaint, or memorandum 



27. See Ramgopal Chunilal v. Ramsarup Baldeodas, 1934 Bom. 91= 
148 I.C. 1038. 

28. Lakha v. Munshi Rant, 38 P.R. 1900. 

29. Moparti Pitchi Naidu v. Vuppala Kortdamma, 6 M.H.C.R. 136. 

30. (1885) 8 Mad. 411; also see Queen-Empress v. Arlappa, (1891) 15- 
Mad. 137, {Held, that a petition of appeal sent by post is not presented to- 
the Court within the meaning of Cr. P. Code). 


31. Shiv Dial v. Aladia, 140 P.R. 1884. 

32. Ibid., 140 P.R. 1884. 
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of appeal,^’ though no doubt, he might refuse to receive the 
aame.®^ 


IUi4Stratiotis. 

1. A memorandum of appeal was presented to a District Judge, at his 
private house, after Court hours, on the last day of limitation. Held, that 
the Judge had jurisdiction to accept the memorandum of appeal so presented, 
though he was not obliged to do so, and the appeal must be deemed to have 
been presented within time.®® 

2. A pl^nt was presented to a District Munsif at his Club, after 
6-30 P.M., which he refused to accept. The plaint could not be treated as 
validly presented on that day.®® 

92. A plaint may be received and admitted by a Court 

Presentation of a Sunday or other holiday.” Gazetted 
plaint on a Gazetted holidays are permissive, and not imperative: 
holiday. and a petition could be legally received on a 

Gazetted holiday, where the Court had given 
notice that it would receive such petitions on such holiday.®® In any 
case, the entertaining and deciding upon a matter within the ordi¬ 
nary jurisdiction of the Court on a close holiday, is an irregularity 
the right to which can be waived by the conduct of the parties.®® 

93. The presentation of a plaint must be by a proper person, in 

the manner contemplated by the Code of 
Mode of presen- Civil Procedure. In the case of a minor 
tation of plaint. plaintiff, the presentation of the plaint may 

be made through a next friend or guardian 
ad litem: where the plaintiff was alleged to be, but not in fact 

a minor, the plaint presented through a guar- 
(i) In the case of dian was held by the Allahabad High Court, 

a minor plaintiff. to be invalid, and the suit was dismissed on 

discovery of the fact that the plaintiff was 
of full age at the commencement of the suit.**® Where a person who 


33. Din Ram v. Haridas, (1912) 14 I.C. 744=34 All. 432; Reid, irr 
Madhorao v. Mano.harlal, 1922 Nag. 167=65 I.C. 674. 

34. Sinnappa v. Sinnamma, 1925 Mad. 201=82 I.C. 928; Sattya Pada- 

yachi v. Soundra Thachi, (1923) 47 Mad. 312=79 I.C. 1017=1924 Mad 
448 (F.B.). 

35. Din Ram v, Haridas, (1912) 14 I.C. 744=34 All. 482 (F.B.); 
Reid, upon in Madhorao v. Manoharlal, 1922 Nag. 167=65 I.C. 674. 

36. Sinnappa v. Sinnamma, 1925 Mad. 201=82 I.C. 928; also see Sattya 
Padayachi v. Soundra Thachi, (1923) 47 Mad. 312=1924 Mad. 448=79 I C 
1017 (F.B.). 

37. Ununto Ram Chatte^rjee v. Protab Chunder Shiromonee, (1871) 16 
W.R. 230. 

38. Goorchurn Singh v. Roosee Goofur, 43 P.R. 1870. 

39. Ramdas Chakarbati v. The Official Liquidator, (1887) 9 AIK 
366 (382)s=1887 A.W.N. 34. 

40. Sfuoramia v. Bharat Singh, (1897) 20 All. 90=17 A.W.N. 203. 
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was in fact of full age presented to a Court a plaint which purported 
to be a plaint in a suit by minor, and was tendered to the Court by 
a vakil on the authority of a person purporting to be the next friend 
of the alleged minor, it was held by the Allahabad High Court that 
such a plaint was not merely a defective pleading, the deficiencies of 
which might be cured by amendment under the order of the Court, 
but it was a totally invalid document which could give the Court no 
jurisdiction to proceed with the suit.^^ It may be mentioned that 
the Allahabad view expressed in Sheorania v. Bharat Singh, 
has been dissented from by the High Courts of Calcutta, Madras, 
and Lahore. In Taqxd Jan v. ObaJdulki,'^^ it was held by the Cal¬ 
cutta High Court that a suit instituted by a person, alleging himself 
to be a minor, the suit being brought through a next friend, while 
in fact the plaintiff was not a minor at the time, need not be dis¬ 
missed, and the plaint could be amended. This was followed by the 
Calcutta High Court in the case of Narayan Chandra Das v. Dulal 
Chandra and by the Lahore High Court in the case of 

Amritsaria v. GamunJ^ The Madras High Court has held in Shan- 
mugha Chetty v. Narayana Aiyar,^^ that where a plaintiff had been 
described in the plaint as a minor but had really attained majority 
some four days before the plaint was filed by his next friend under 
a bona fide belief that he was still a minor, the suit should not be 
dismissed but the plaint should be returned for presentation after 
making the necessary amendments by striking off the description of 
the plaintiff as a minor suing through next friend, and making 
other consequential alterations in the plaint. In Narayan Chandra 
V. Dulal Chandra*'^ the powers of amendment were held rightly exer¬ 
cised by the lower appellate Court, where a major plaintiff was 
through a bona fia>e mistake described as a minor, and represented 
by his mother as his next friend. The Allahabad High Court, has 
in view of this conflict of authority recently held in a special Bench 
case U^ali Mohd. Khan v. Ishak AH Khan,^ that where a suit has 
been filed in the name of a plaintiff by his mother acting as guardian 
and next friend, and describing him a minor while in fact he was 
of age, and the suit has been authorized by him, and is prosecuted 
by him in person, the defect in form should be' cured if it is due to 


T (1923) 45 All. 701=1924 All. 54=77 

V. John Smith, 22 All. 

55 1899 A.W.N. 172 (Plaint presented over the signature of an advocate 
presumed to have authority to present the plaint). 

43. 21 Cal. 866. . 

44. 1927 Cal. 477=100 I.C. 469. ' - 

45. 1926 Lah. 82=89 I.C. 363. 

- 46 . 40 Mad. 743=41 I.C. 510.- ' • 

47. 1927 Cal. 477=100 I.C. 469. 

.48. 1931 All. 507=134 I.C. 26 (S. B.). 



(ii) In a suit 
against minor de¬ 
fendant. 
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cw ground that the plaint as originally filed described him as a 
minor under the guardianship of his mother. 

A suit against minor defendant, dates from institution. 

and not appointment of guardian, because 
the Civil Procedure Code does not lay down 
a lule that the application, for appointment of 

be filed wit*. 1 • . ® (item to a minor defendant, shall 

a plaint including certain minors, through their mother as guardian 
among the defendants was filed on the last day of the limitation’ 
and within a reasonable time of filing the plaint, an application foi^ 
the appointment of the mother, as their guardian ad litem was 
pr sented, the suit was held not barred."> Where a suit for pre- 
emption was mstituted against certain defendant-purchasers within 
fime, yet the defendants being found minors, an order appointing 
^ardiMS for the suit for the minors was made on a later date when 
the suit against them would be barred, the plea of limitation taken 

reality was instituted until the date 
o the guardian s appointment failed in view of the plain direction 
of the limitation law that a suit is instituted "when the plaint is 
presented to the proper officer.’'^ A memorandum of appeal would 
be governed by the same considerations. Where a guardian ad litem 
fu ® respondent was not made a party to an appeal filed by 

the plaintiff until after the period of limitation for filing such 
appeal has expired, it was held that the appeal was not for this 

Cd i^" ^ respondent is a minor 

1- °o which the 

name of his guardian is entered in the memorandum of appeal, but 
on the original date of its presentation.® 

94. Under O. 3, R. 1, Civil Procedure Code, provision is 

made for any appearance, application or act in 
or to any Court, to be made or done by the 
party in person, or by his recognised agent, or 
by a pleader as the case may be on his behalf. 

receint nf , ..i • . u *6 

wW^- . fconsidered to be a presentation, 

IS to be personal, or through a recognised agent, or pleader.-* 


Presentation by- 
recognized Agent: 
or Pleader. 


SO 7^^*^ ^oddan, 18 P.R. 1901=31 P.L.R. 1901. 

1. Khem Karan v. Har Dayal, (1881) 4 AH. 37, 

2. Rupchand v. Dasodha, (1907) 30 All. 55 (56). 

3. RcUla Singh v. Bishna, 1926 Lah. 186=93 I C I*;*; 

nunor i, deemed a party to proceeding^,houV a guardTan) ^ ® 

i' vV 38 P.R. 1900. etc.; also see Qwen-EmUres-s 

V. yasudevayya. (1896) 19 Mad. 354 (A criminal appeal shKdllS 
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In Riihiil Amin v. Shankerlalf' it was assumed that the Code of 
Civil Procedure expressly required that the plaint should be presented 
either by the plaintiff personally or by some person duly authorized 
by him; and no doubt, this is necessarily implied when the presen¬ 
tation of the plaint is necessary for the institution of suit. But, it 
has been pointed out by a Special Bench of the same High Court, in 
a recent case, Wafi Mohd. v. Ishak AU,^ 

"‘that there is no rule which in express terms requires that the plaintiff 
should file the plaint personally. Nor is there any rule which expressly 
says that it should be filed by a person holding a general power-of-attorney 
on behalf of the plaintiff or otherwise duly authorised by the latter. The 
most that can be said is that this is implied by the scheme of the rule in 
Sch. I of the Code”. 


Accordingly, it was held “that the omission to comply with this 
provision would be a mere irregularity and not an absence of juris¬ 
diction”. It was explained, that the Court receiving a plaint which 
has not been properly presented would have jurisdictwn to dismiss 
it, and pass orders on it. It would not be acting without jurisdiction 
if it did so. However, the Court would have the discretion to allow 
the irregxtlairity to he cured, which would be exercised 

‘‘if the plaintiff has acted in good faith and without gross negligence, and 
it is fair and just to allow the defect to be cured.’* 

Similarly, where an appeal is preferred by a major through a 
guardian ad litem under a bona fide mistake that the major is still 
a minor, the appeal should not be dismissed but should be amended 
by striking out the name of the guardian ad litemJ 


95. The presentation by a pleader in order to be valid, requires 

a vakdlatnama, signed by the party •r his 
Defective Power- agent.® Where the sentence in the printed 
of-attorney. form of power-of-attomey authorizing an 

advocate to file an appeal had been scored off, this was held not to 
mean that the power had been expressly taken away, if it otherwise 
existed of the advocate to present the appeal. All that could be 
held was that the power to file an appeal was not expressly given 
to the advocate.® However, where by an oversight, the name of a 


to the proper officer of the Court, either by the appellant, or his pleader) ; 
and Queen-Empress v. Ramasami, (1897) 21 M. 114, (a petition of appeal under 
Cr. P. Code is not duly presented when having been signed by a pleader, it is 
handed in by a person who is not his clerk, and over whom he has no 
control). 

5. 1924 AH. 54=77 I.C. 30=45 All. 701. 

6. 1931 All. 507=134 I.C. 26 (S. B.). 

7. Dattu V. Bhaoosingh, 1926 Nag. 40=88 I.C. 235 (238). 

8. Haheeh v. Nosh AH, (1913) 21 I.C. 444 (All.); Sri Chandan v. 
Haroo Sethi, (1895) 11 I.C. 387=13'C.L.J.' 544;- also see 55 I.C. 271; 
and Boora Mai v. Tulsi Ram, 1930 Lah. 68=116 I.C. 184. 

9. Boora Mai v. T'^Usi Ram, 1930 Lah. 68; 92 I.C. 966= (1929) 116 

I.C. 184. ■ ' ■ • : ! 
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vakil who had filed an appeal was omitted from the body of his 
vakalatnama^ it was held that the document was invalid and the 
appeal consequently had not been properly presente.^® An appeal 
filed with a defective vakalatnama cannot be considered as properly 
presented.^' The Nagpur Court takes the view that a vakalatnama 
without pleader*s name, but bearing his signature is valid, he 
having implied authority of the client to fill in the details.Where 
the defect in the vakalatnama is merely technical, it cannot be 
held that there is no proper presentation of the appeal. For 
example, where the power-of-attorney accompanying the appeal, and 
giving all necessary details as to parties, was duly thumb-impressed 
by all the appellants, and bore the signature of the vakil in token of 
his having agreed to act for the appellants; but in the heading of 
the vakalatnama the names of the parties to the case were not filled 
in, obviously through an oversight, there could be no manner of doubt 
that the power-of-attorney related to the appeal in question, and 
authorised the vakil, to prefer the appeal.^^ Similarly, it was held 
in Shambu Nath v. Badri Das, that where the vakalatnama had been 
accepted by the pleader, it was too technical to hold that there was 
no valid authority to the pleader to appear because his name did not 
appear in the body of it.^^ 

It is sufficient if the pleader has a power-of-attomey in his 
favour duly executed by the party, which is available on the dav 
when the plaint is presented, though the same has not been actually 
filed in Court.^® The Punjab Chief Court has held in Jodh Smgh 
V. Wassawa Singh,'^'^ a case under the Code of 1859, that a verbal 
authority to present a plaint is sufficient, and where a plaint pre¬ 
sented by a person yerbally authorised is accepted and retained by 
the Court, the act of the Court cannot operate to the plaintiff’s 
prejudice. This view was followed in Harcharan Das v. Lachmi 
Sahai^^ where it was held that the authority given to a recognised 
agent, under Cl. (</), Punjab Government Notification No. 2357, 
dated 3rd October, 1887, to present the plaint in a suit, need not 
be in writing: and even where the agent is not qualified himself 


10. Muhammad Ali Khan v. Jos Ram, (1913) 36 All. 46=23 I.C. 464 
■=11 A.L.J. 1015*; affirming MuJtd. Ali Khan v. Saktu, 11 A. L. J. 458; 
also see Lokhnath v. S'heo Saran, 1927 All. 816=102 I.C. 255. 

11. Ram Rup v. Naik Ram, 1926 All. 252=(1925) 91 I.C. 865. 

12'. Maharashtraya v. Bijjulal, 1923 Nag. 182=19 N!L.R. 36. 

13. Maulu v. Beli Ram, 1927 Lah. 522=102 I.C. 476. 

14. Shambu Nath v. Badri Das, 1921 All. 210=43 All. 392=61 I.C. 

410. 

.. 15.. Mahomed Jafer Sheikh Ahmed, (1926) 95 I.C. 266=28 Bom. 

T.R. 538; also see Sheikh Palat v. Sarwan Sahu, (1918) 55 I.C. 271 (1). 

,16., 9 P.R. 1878. 

,"ir. 191 P.R. 1883; Reid, in 165 P.R. 1889; and folld. in 134 P.R. 
-1890. 
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under the Notification, but holds a general power from a party 
enabling him to appoint a pleader for the prosecution of the appeal, 
a counsel instructed by him could appearAn authority ^ 

to appear in the appeal, given by word of mouth is s^aent, a 
such authority need not necessarily be given in writing."' However, 
if one person files a plaint on behalf of another, Tmthout author^y, 
written or verbal, his act can be ratified provided the time limited 

by statute has not run out4® 

96. In Basdeo v. John Smidt.-^' the Allahabad High_ Court, has 

held that the mere fact that the plaint in a suit 
has not been signed by the plaintiff named 
therein or by any person duly authorised by 
him in that behalf, as required by the Code 
of Civil Procedure, will not necessarily make 
the plaint absolutely void. A defect in the signature of the plaint, 
or the absence of signature, where it appears that the suit was in 
fact filed with the knowledge, and by the authority of the plaintitt 
named therein, may be waived by the defendant, or if necessary, 
cured by amendment at any stage of suit?^ The defect is covered 
by S. 578 of the old Code (corresponding to S. 99, of the present 
Code).^® A defective verification of a plaint cannot affect the merits 
of the case or the jurisdiction of the Court.®^ As remarked by an 
American author, verifications of petitions. 


Defective signa¬ 
ture, and verification 
of plaint. 


“adds no allegations to the pleading and tenders no issue. Its only object 
is to show the good faith of the petitioner. In other words, if he will not 
swear that he believes his cause to be just, the law^ does not cara to bother 
with it But when the adversary comes in, such verification is of no mornent. 
It is not even evidence. The justice of the cause must then be proved by 
competent evidence. Like any other formal matter its absence is waived 
by a failure to object. And if its entire absence does not affect jurisdiction. 

of course, mere defects in its cannot.”^® 


18. Ka/ram Chand v. Ude Singh, 134 P.R. 1890. 

19. Ibid. 

20. See (1914) 26 M.L.J. 494; and cf. Badri Prasad v. Bhagwati 
Dhar, (1894) 16 All. 240 (245) (F.B.) (Acts done subsequently to the 
decree in the first Court becoming final, owing to there being no valid 
appeal from it, coull not ratify the unauthorised act of the Karinda, and 
of the pleader in filing the appeal). 

21 (1899) 22 All. 55=1899 A. W. N. 172: Relied in Maharaja of 

Rewah v. Swami Saran, 25 All. 635 (637) (Plaint signed by an unauthorized 
agent, who subsequently became empowered to sign) . 

22. Ibid. 

23. Ibid. 

24. Rajit Ram v. Katesar Nath, (1896) 18 All. 396=1896 A.W.N. 102 
(F.B.). 

25. Per Vanfleet in “The Law of Collateral attack on Judicial, Pro- 

» • 

ccedings”. , • 



S.,31 Limitation of Suits, Appeals and Applications. 10.'^ 

In Mohini Mohandas v. Baddan^^ there were three plain¬ 

tiffs named in the plaint as joint creditors, and only one of them 
signed and verified the plaint. The Privy Council held that 

“there is no rule providing that a person named as a co-plaintiff is not to 
be treated as a plaintiff unless he signs and verifies the plaint.’* 

In the case of tw the maticr of dhe petition of Bisheshamath,^'^ 
Walsh, J., observed that the rule requiring a pleading to be signed 
by a party, is merely a matter of procedure,, and where a suit was 
duly authorized, the proper signing of the plaint was a matter of 
practice only, and if a mistake or omission had been made, it might 
be amended at any time. In that case the plaint had been signed 
by another person on behalf of the plaintiff who was actually in 
jail at the time and there was obviously no proper presentation of 
it in Court by him or by any person duly authorized in this behalf. 
This was held not to be a fatal defect in the suit. A similar view 
was expressed by Sulaiman and Boys, JJ., in B. S' C. /. Ry> Coy., 
Ltd. V, Siyaji Mills Coy., Ltd.,^^ that any irregularity in the signa¬ 
ture or verification of a plaint is a mere defect of procedure and 
cannot be fatal in second appeal when the merits of the case had not 
been affected. In that case a suit had been instituted by a person 
not duly authorized but with the knowledge and by the authority of 
the plaintiff named therein. It was accordingly considered that it 
was unimportant how the plaint was actually filed or signed. And 
recently it has been held by a Special Bench of the Allahabad High 
Court, in Wdi Mohd. v. Ishak 

“that the absence of signatures or verification or for the matter of that the 
absence of presentation on the part of some of the plaintiffs out of several 
does not affect the jurisdiction of the Court, and the suit must be deemed 
to have been duly instituted on their behalf if it was filed with their 

knowledge and authority." 

The Sind Judicial Commissioner’s Court has followed the 
Allahabad view in holding that the object of the signature to the 
plaint is to prevent as far as possible disputes as to whether a suit 
was instituted with the plaintiff’s knowledge and authority or not. 
This authority may be established by other means besides the sig¬ 
nature. The provisions of O. 6, R. 11, Civil Procedure Code relate 
to a mere matter of procedure and any mistake or omission therein 
may be amended at any time subsequent to the institution of the 
suit.®® A plaint is not a void plaint merely because it does not con¬ 
tain the verification clause as required by the Code of Civil Procedure, 
The omission to verify it is a mere irregularity which could be cured 


26. (1889) 17 Cal. 580 (P.C.). 

27. (1918) 40 All. 147=44 I.C. 28. 

28. 1927 All. 514=101 I.C. 698. 

29. 1931 All. 507=134 I.C. 26=1931 A.L.J. 777 (S.B.). 

3,0^. Secretary-of State .for. India v. Dinshaw Naoroji, 1925 Sind 275= 
(1924) 87 I.C. 1002. 
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even at a later stage, and such a plaint is therefore deemed as pre¬ 
sented on the date of actual presentation and not on the date of its 
verification.^! The Madras High Court has held, in a single Bench 
case, that where a plaint was signed and verified by the plaintiff s 
agent who was only subsequently granted leave to sign and verify 
the plaint, that the omission or failure to obtain leave beforehand 
was a mere irregularity not a fatal defect, invaliding the presenta¬ 
tion of the plaint.^^ 

97. PLAINTS INSUFFICIENTLY STAMPED.—A Full 
Bench of the Allahabad High Court, in Hari Rcmi v. Akbar Hus-’ 
sam,^^ has held that no words are used in S. 3, Explanation (S. 4, 
Explanation, Act XV of 1877), to qualify the word "‘plaint,*’ and 
to say that it must be a plaint stamped in accordance with the pro¬ 
visions of S. 6, Court-Fees Act, VII of 1870. It was held, there¬ 
fore, differing from the principle of the decision in Balkaran Rat 
V. Govind Nath Tewari,^ and following the view taken by another 
Full Bench in Chedi Lai v. Kirathchand^^ that when it has been 
discovered that through mistake or inadvertence a plaint has been 
filed on an insufficient court-fee stamp, the Court upon discovering 
the mistake can, at any time and without any regard to limitation, 
have the proper court-fee made up, and when it is so made up, 
the plaint is as valid as if it had been properly stamped when pre¬ 
sented. Their Lordships of the Privy Council, held in the case 
of Skinner v. Orde^^ that the date of the institution of a suit 
should be reckoned from the date of the presentation of the plaint, 
and not from that on which the requisite court-fees was subse¬ 
quently put in, so as to make it admissible as a plaint: and this view 
was relied upon by the Calcutta High Court, in Moti Sahu v. 
Chhatridas,^'^ where the provisions of the Civil Procedure Code, and 
Court-Fees Act are considered, in reference to the requirements 
of the Limitation Act, S. 4, Act XV of 1877, and Explanation 
(S. 3, Explanation, Act IX of 1908), and it was observed that 

“there is thus a distinction recognized between the presentation of a plaint, 
within terms of the Civil Procedure Code, and its admission, after all requi¬ 
site formalities, including the payment of the necessary court-fees, shall 
have been completed.” 


31. Shih Deo V. Ram Prasad, 1925 All. 79!=(1924) 46 All. 637. 

32. Lodd Gomndoss v. Muthiah Chetty, 1925 Mad. 660 (668, 669) = 
48 M.L.J. 721 (737). 

33. (1907) 29 All. 749 (F.B.) (Mistake of party or Court immaterial 
under S. 28, Court-Fees Act). 

34. (1890) 12 All. 129 (F.B.) (Deficiently stamped memorandum of 
appeal held not properly presented or validated retrospectively). 

35. (1889) 11 All. 628. 

36. 2 All. 241=6 I.A. 126 (P.C.). ; 

37. 19 Cal. 780 (783) : Followed in Surendra Kumar Basu v. Kunja 

Behary Singh, (1900) 27 Cal. 814: and Rajkishori Koer v. Madan Mohan 
Singh, (1903) 31 Cal. 75. • ' ! 
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The Madras High Court, has similarly, held in Assan v. 
Pathumma^^ that “there is no warrant in the Limitation Act itself 
for inferring that the term pknnt in S. 3, Explanation (S. 4, Expla¬ 
nation, Act XV of 1877), means "a plaint duly stamped’: and in 
the absence of a distinct and statutory definition to the contrary, 
the phrase was to be taken in its ordinary and natural acceptation as 
mieaning 

**a private memorial tendered to a Court in which t!ie person sets forth his 
cause of action; the exhibition of an action in writing.” 

Accordingly, it accepted the view that although the deficient stamp 
duty may be levied afterwards, the claim must be regarded as pre¬ 
sented on the day on which it was put in. As regards limitation, 
there can be no doubt that under Civil Procedure Code, O. 7. R. 11 
[S. 54 (6), Act XIV of 1882], read with S. 28 of the Court-Pees 
Act, it is in the discretion of the Court to fix a time within which 
the requisite court-fee is to be furnished and that if the stamp be 
made good within the time indicated, the date of the institution 
of the suit is to be reckoned from the date of the presentation of 
the plaint.*® The Bombay High Court has taken the same view 
in Dhondiram v. Taba Savadan^^: that neither the Limitation Act, 
nor the Civil Procedure Code ordains or implies that in the absence 
of a sufficient stamp there can be no presentation; on the contrary, 
the very power to reject the plaint, bestowed by the Civil Procedure 
Code implies that the plaint has been presented within the meaning 
of the Civil Procedure Code and the Limitation Act. The Lahore 
High Court has held in Saif AH Khan v. Fa^ Mehdi Khan*^'' 
that the word presented in the Explanation to S. 4 of the Limitation 
Act, 1877 (S. 3, Explanation, Act IX of 1908), should be interpreted 
in accordance with the provisions of the Civil Procedure Code, 
1887, S. 48: that the Court-Fees Act and the Civil Procedure Code 
should be read together in regard to the presentation of plaints and 
the making up of stamp duty, but not with the provisions of the 
Limitation Adt, which is not an Act in pari materia \ that under 
S. 54, Civil Procedure Code (1882), and S. 28 of the Court-Fees 
Act deficiency in stamps can be made good by order of Court irres¬ 
pective of the question whether on the date of filing them the 
limitation for the suit has expired or not: that under S. 28 of the 
Court-Fees Act on the making up of the deficiency of stamp duty 
by order of Court the plaint and all proceedings relative thereto 
are validated from the date of original presentation, even though 
the limitation for the suit had since expired: that once the stamps 
are taken by the Court the order cannot be subsequently set aside, 

,38. (1897) 22 Mad. 494 (502) : Relied on Chennappa v. Raghunatha, 

IS Had. 29 (34) and Papamma Rao v. Sitaramayya, App. No. 159 of 1893 
(uorei>orted), . 

39. " Rajkishori Koer v. Madan Mohan Singh, (1903) 31 C:al. 75 (77). 

40. 27 Bom. 330 (332). 

40-a. 123 P.R. 1907. 
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nor the validation of the original presentation annulled. Con¬ 
sequently that a plaint insufficiently stamped (but not wilfully or 
in bad faith) when filed and permission to make good the proper 
amount of court-fee granted, is validated from the date of pre¬ 
sentation on the subsequent making up of the court-fee within the 
time allowed by Court. 

This view is opposed to that entertained in the early Allahabad 
cases (see Balkaran Rai v. Gobind Nath Tewari,*^ JainH Prasad 
V. Bachu Singh *- Diirga v. BishesJmr;*^ Chatarpal v. Jagrami,^^ 
Ram Tahal v. Dhuhri,*^ and Muhammad v. Serajudditi*^; but is in 
hccord with that taken by the Full Bench in the case of Hari Vi 
Akbar^^'*^ and also with the decisions of the Calcutta"*^ and! 
Madras^® High Courts. The later decisions of Allahabad High 
Court have also adopted this view. See Ramlal v. Khundatulnissa*^ 
and Ramdyah v. Shersingh.^^ The legal position in connection 
with the question of limitation arising out of plaints insufficiently 
stamped may be thus stated:—The validity of a plaint for purposes 
of the Limitation Act (S. 3, Explanation) is not dependent on its 
validity for the purposes of the Court-Fees Act.^ If a plaint is 
filed with an inadequate court-fee, it is the duty of the Court to 
call upon the plaintiff to make good the deficiency, within a time 
to be fixed by the Court.- If the court-fee is supplied within the 
time fixed by the Court, the plaint is taken as properly stamped 
from the date of its presentation.® No question of limitation 
arises, as the date of institution would be reckoned from the date 
of the presentation of the plaint, and not from the date on which 

41. (1890) 12 All. 129 (F.B.). 

42. (1893) 15 All. 65 (F.B.). 

43. (1898) 24 All. 218. 

44. (1901) 27 All. 411 (Plaints insufficiently stamped by plaintiff’s 
mistake or inadvertence, not validated under S. 28, Court-Fees Act). 

45. (1902) 28 All. 310 (Plaintiff’s mistake). 

46 . 23 All. 423 [Extended the principle of 12 All. 129 (F.B.) to 
insufficiently stamped plaints]. 

46-a. 29 All. 749 (F.B.). 

47. Moti Sahu v. Ckhatridas, (1892) 19 Cal. 780; Httri Mohun v. 
Naimuddin, (1892) 20 Cal. 41; Surendra v. Kunj Behary, 27 Cal. 814; Roy 
Kishot*e v. Madan Mohan, 31 Cal. 75. 

48. Assan v. Pathuma, (1899) 22 Mad. 494; Patcha Sahib v. Sub- 
Collector, 15 Mad. 78; Chennappa v. Raghunatha, 15 Mad. 29; Gavaranga 
Sahu v. Botokrishna Patro, 32 Mad. 305 (F.B.). 

49. (1914) 23 I.C. 408=12 A.L.J. 709. 

50. 45 All. 518=1923 All. 538=74 I.C. 358. 

1. Gavaranga Sahu v. Botokrishna Patro, 32 Mad. 305 (F.B.) ; cf. 

Bishnath Prasad v. Jagarnath, (1891) 13 All. 305 (309) (A plaint wholly 
unstamped not treated as valid). . ‘ 

2. See C. P. Code, O. 7, R. 11: and Obbrai’s Court-Fees Act,, 

para. 690, p. 565. ’ 

3. See C. P. Code, S. 149. 
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tHc requisite court-fccs are subsequciUly piU in.‘ A plainl can¬ 
not be rejected, nor a suit dismissed, for insnfficieiu y of conrt-foe 
st^p unless the plaintiff is given an opportunity to supply the 
deficient stamp within a time to be fixed by the Court, and he fails 
to do so.® The time allowed may be extended expressly or 
impliedly under S. 148, Civil Procedure Code.*’ Until the plaint 
is registered, a suit has not been duly instituted.^ A Court has 
power under Ss. 148 and 149, and O. 17, R. 1, Civil Procedure 
Code, to grant an extension of time originally granted for the 
payment of deficient court-fee.® There is a special provision in 
O. 7, R. 11, Civil Procedure Code, as to plaints, which some High 
Courts regard as mandatory, and Courts are bound to give time for 
paying the deficient court-fee.^ In any case, under O. 7, R. 11, 
cl, (c), read with S. 149, Civil Procedure Code, the Court has 
power to allow the plaintiff further time in which to make good the 
deficiency of court-fee, and that, if such deficiency were made 
good within the time prescribed, the fact that in the meantime 
limitation had expired would not affect the suit.^ Such exten¬ 
sions may be granted by the Court even more than once.^*^ Where 
the plaintiff fails to put in the court-fee within a time fixed by 
the Court, but puts in the court-fee on a subsequent date, the Court 
may in the circumstances of the case, not reject the plaint, but 
regard it as presented and filed on the date it was registeredd'^ 
The appellate Court has full power to refuse to accept a memo¬ 
randum of appeal which is prima facie barred by time: and the 
concession allowed by S. 149, Civil Procedure Code, cannot be 


4. See Hem Chandra v. Durga Pada, 3 I.C. 435; Moti Sahu v. Chhatri 
Das, 19 Cal. 780; Hari Mohan v. Naimuddin, 20 Cal. 41; Surendra v. Kunj 
Behary, 27 Cal. 814; Roy Kishore v. Madan Mohan, 31 Cal. 75; Gavarangd 
V. Botokrishna, 32 Mad. 305 (F.B.); Rant Dial v. Sher Singh, (1923) 45 
All. 518=1923 All. 538=74 I.C. 358; also see U Shin v. Maung Tha Gwye, 
8 Rang. 538=129 I.C. 500=1931 Rang. 38 (Document may be treated as 
valid from date of filing if necessary court-fee is paid within time allowed) . 

5. Radhakanta v. Deb'endra Narayan, 49 Cal. 880=70 I.C. 101=1922 
Cal. 506; Mi. Jantan v. Ahmad, 106 I.C. 817=1928 Lah. 221; AchiU v. 
Nagappa, 38 Bom. 41=21 I.C. 337; Suhramania Iyer v. Rama Iyer, 105 
I.C. 881=1927 Mad. 1002; Deo Raj v. Kunj Be hari, 1930 Oudh 104=5 Luck. 
474, etc. 

6. Raj Kishore v. Madan Mohun, 31 Cal. 75. 

7. Ramdial v. Slur Singh, 45 All. 518=1923 All. 538=74 I.C. 358. 

8. Hand Kishore v. Jeo Nath, 93 I.C. 64=1926 Nag. 312. 

9. Aehut V. Nagappa, (1913) 38 Bom. 41; Radhakant v. Debendra, 
(1922) 49 Cal. 880; Deo Nath v. Radha Kant, (1921) 3 P.L.T. 142=70 
I.C. 378; Jiwandas v. Khishaibi Ram, (1917) 39 I.C. 766=27 P.L.R. 1917; 
Narayana Rao v. Venkatakriskna, (1914) 26 I.C. 33=27 M.L.J. 677. 

10. Ramdial v, Sher Singh, X^923') 45 All. 518; Ramlal v. Khun- 

datulnissa, 23 I.C. 408=12 A.L.J. 709; also see Gaya Loan Office, 

Ltd. V. Awadh Bihari Lo/, (1916) 1 P.L.J. 420; Koliietti Basavayya 
V. MUtapalli Venkatappayya, (1926) 51 M.L.J. 90. 

, IKAndo/.v..SatirA ChandVa, (1919) 51 I.C, 154 (Cal.). 

12.” Padmanund v. Anunilal, 34 Cal. 2Q (F.B.). 
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claimed of right, but is only discretionary. Where 

order such as S. 149 contemplates, and a payment m conformity 

with the terms of that order, a discretion exercised properly under 

the section cannot be challenged in appeal. * 

97 .A. ILLUSTRATIONS. 


vas a 


(1) (a) Where a plaint is presented in time, but with insufficient court- 
fees and time is given by the Court to make good the deficient which is 
Ly’ carried out, no question of limitation arises, and even if ffie deficit 
court-fee is supplied after the expiry of the period of limitation, the suit is 

not barred.^® 

(b) However, where the Court in its discretion called upon the 
plaintiff to pay the deficiency of court-fee within a time fixed by bu 

that order was not carried out, it was held that S. 149 did not aspst the 
plaintiff, and, if the deficiency was paid after the period of limitation the 

suit should be dismissed. 


(2) Where a plaint was presented on 14th September, 1900, with an 
insufficient stamp, but the deficient stamp duty was paid on 18th September, 
1900 held that, for the purposes of limitation the suit was instituted on the 
day on which the plaint was presented, and not on the day on whith the 

deficient stamp duty was paid.^® 

(3) A plaint having been filed upon the last day allowed by the law of 
limitation written upon paper insufficiently stamped,, the plaintiff was ordered 
to supply the requisite stamp paper within seven days. This order was com¬ 
plied with within the time appointed, and the plaint was duly registered. 
Held, that the suit should be taken as instituted on the day when the plaint 
was first presented to the proper officer, and that the suit was not barred.^® 

(4) Where a plaint was presented in the proper Court with insufficient 
stamp, and the Court without rejecting the plaint, allowed a certain time to 
put in the deficient court-fee which was done within the time allowed, for 
the purposes of limitation the suit should be considered to have been insti¬ 
tuted on the date when the plaint was first presen ted. 


(5) The plaint in a suit was filed within limitation but was insufficiently 
stamped. The deficiency in the court-fee was made up after the expiry 
of the period of limitation, but was accepted by the Court: Held, that the 


13. Brijbhukhan v. Tota Ram, 1929 All. 75—50 All. 980 (Diss. 38 
Bom. 41; Relied on 1 Lajh- 234; 3 P.L.J. 74; and 27 M.L.J. 677). 

14. Priya Nath v. Mian Jan, (1915) 29 I.C. 571; Bahuria Sambho v. 
Harihar, (1914) 41 Cal. 1092; also see Achut Ramchandra v. Nagappa, (1913) 
38 Bom. 41 {Held, that the Court’s discretion should be free,, and not 
restricted to cases of bona fide mistakes of law) ; cf. Jai Singh v. Sitaram, 
(1923) 74 I.C. 757=1923 All. 349 (1) (The discretion must be judicially 
exercised) . 

15. Jhanda K\han v. Bahadur AH, 3 P.R. 1893; also see Mahomed 
Galif V. Abdul Rahim, 89 I.C. 419 (Nag.) and Hem Chandra v. Durga 
Pada Neogi^ (1909) 3 I.C. 435 (Cal.) ; Gavaranga v. Botakrvshna, (1908> 
32 Mad. 305 (F.B.). 

16-18. Budhan Shah v. Sitanath Shah, (1910) 7 I.C. 578 (Cal.). 

19. Dhondiram v. Taha Savadan, (1902) 27 Bom. 330. 

20. Hari MoUun v. Naimuddin\, (1892) 20 Cal. 41 (43). 

21. Surendra Kumar Basu v. Kunfa Behary Singh, (1900) 27 Cal. 814. 
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smt must, under S. 149, C. P. Code, be taken to have been instituted on the 
date on which the plaint was originally filed .*2 

petition of appeal was presented unstamped within the 
penod of liimtation, and the stamp was ultimately affixed after the appeal 
would have been barred by limitation, held, that the appeal was in tim^- 

(8) An application for leave to sue as a pauper being made the 

Tn \hr ^ objection opposing it, and thereupon the Applicant put 

p"a^nt Tew'Xt th treat his application as a 

application should be deemed for the purpose of 
limitation to be a plaint presented on the date on which it was fifed 

stamped Ssh'afrhpT insufficiently 

stamped plaint shall be dealt with”; and where the Court requires the olaintiff 

to make good the defiaency within a fixed period, "the fact that he is unable 

to do so wthin the period of limitation does not prevent the Court from 

pSed:««““ ™ plaint ta^o^VnTv 

the amoLT^rrh:" etlkfclTt 

difficult in getting the stamp, the'hbt'iff aSIn eighfjn'n^'^tfmp to 
h.s plaint, and presented it to the District Judge, who fecoSed an ^rd!r 
^ng over rte case to the Sub-Judge adding a direction that the deficiency 
should be made up, and the plaintiff on the same day procured tL reoiis^e 

‘ r having risen, and t™ days later Ml 

‘h® ‘h" P'nint must be taken as presentd 

asjuify stamped on the last day of limitation, as the plaintiff 

ITtt -h ‘he 

ft, ^p.\^P'®mt was filed with insufficient court-fees. The Court directed 
the plaintiff to put in the deficit court-fee within a time fixed bv it He 
failed to do so, but put in the court-fee on a subsequent d«e and ffie 
plaint was admitted an^d registered. At the time of the hearing of the^suit 
“hiection of the defendant, the plaint was rejected. Held by the 

the ni • » ’ that in the circumstances of the case 

the plaint might well be regarded as presented and filed on the date it was 


=1 37 I.C. 507 

Pat.^S6=5‘'rL*T'^‘M2 (1522) 70 I.C. 378=192? 

24. Patcha Saheb v. SuhrCollector, (1891) 15 Mad. 78. 

Janakdhary Sukul v. Janki Koer, 28 Cal. 427. 

Tara Singh v. Muhammad, 74 P .R. 1903. 

Mehtab Rai v. Gopal Ra% 104 P.R. 1905 (F.B.). 

^ Harkumar Pal Chowdhury v. Shaikh Safaiullah, (1905) 9 C.W.N. 


25. 

26. 

27. 

28. 
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registered with all the consequences that would follow in regard to limitation 
or otherwise from its being filed on that date.^o 

(13) A memorandum of appeal, in a suit for account, valued for pur¬ 
poses of court-fee at the amount of the decree passed against plaintiffs, and 
for their own claim asserted tentatively, was not a nullity merely because 
the two reliefs sought in appeal were not valued and paid for separately: 
and that this was pre-eminently a case for the exercise by the Judicial 
authority of the discretion under S. 149, Civil Procedure Code: that upon 
payment of the deficient court-fees the memorandum of appeal would stand 
good from its date, and the appeal was, consequently,, not time-barred. 

98. PLAINT AMENDED, DATES FROM INSTITU¬ 
TION.—The date of amendment of a plaint will not affect the 
question of limitation for the institution of a suit, which is 
determined with reference to the presentation of the plaint to the 
proper officer, under explanation to S. 3 of the Limitation Act, 
“and its return for amendment and subsequent presentation and 
acceptance by the Court will not constitute a fresh institution of 
the suit.”^^ For the purpose of limitation, an appeal is preferred 
when the memorandum of appeal is presented to the proper officer, 
and not when, where the memorandum of appeal is returned in order 
that a deficiency in court-fees stamp may be supplied, and it is 
again presented.^^ The Allahabad view, in 2 All. 832, has been 
followed by the Bombay High Court, holding that limitation 
counts from the date of the institution of the suit, and not from 
the date of the amendment of the plaint. To the same effect is 
the view taken by the Nagpur Judicial Commissioner’s Court 
in Diirgagir v. that when a plaint is returned for amend¬ 

ment, and to be re-presented within a time fixed by the Court, the 
date of the original presentation of the plaint, and not the date of 
subsequent presentation after amendment, is to be taken to be the 
date of the institution of suit, for the purposes of Limitation Act. 


99. A plaint may be amended even after it has been registered: 

- j r and a Court is not precluded from returning 

Amendment of ^ ® 

plaint after expiry 


of limitation. 


a plaint for amendment because at the time 
it is returned for amendment the period of 
limitation for the suit may have expired.®® 


29. Padmanand Sing v. Anantlal Misser, 34 Cal. 20 (F.B.). 

30. Faizullah Khan v. Mauladad Khan, 1929 P.C. 147=56 I.A. 232 
=10 Lah. 737=117 I.C. 493 (P.C.). 

31. Ramlal v. Harrison, (1880) 2 All. 832. 

32. Sheo Partab v. Sheo Gholam, (1880) 2 All. 875; also see Jagannath 
-V. Lalman, 1 All. 260. 

33-34. 7 N.L.R. 33=10 I.C. 731 (733). 

35. Barkatunnissa v. Muhd. Asad AH, (1895) 17 All. 288. 
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Illmtratiotts. 


(1) Where a suit for pre-emption was instituted within the limitation 
-period, but the plaintiff had omitted to sue for part of area sold by mistake, 
.fuid the plaint was returned to be re-presented after the requisite amend¬ 
ment,^® or when a clue to the defendants was found/''^ the second presentation 
after expiry of limitation did not affect the question of limitation. 

(2) Where a plaint was filed within time in the Court of a District 
Judge, and returned for presentation to a Munsiff, after endorsement that 
the case had been made over to him for trial, and the plaint was not pre¬ 
sented to the Munsiff, for some months and till a date on which the limitation 
applicable to the suit had expired: Held, that under the Explanation to 
S. 4 of the Limitation Act, 1877 (S. 3 of the present Act), the suit was 
instituted when the plaint was presented to the “proper officer”, vi::., the 
District Judge in this case, and there was no provision fixing any period 
within which the plaintiff, to whom the plaint had been returned to carry it 
to the Court to whom the case had been made over, must make a second 
presentation to the Munsiff, or submit to his case being dismissed as time- 
barred.®® 


100. APPEAL PREFERRED.—This section applies to 
(i) Applicability appeals provided for in the first schedule of 


of section to 
appeals under local 
or special laws. 


the Limitation Act; and, since the amending 
Act X of 1922, this section has been made 
applicable to periods of limitation provided 
or by any local or special laws also. In a case under the Rent Re¬ 
covery Act (Madras) (Act VIII of 1865), S. 69, it was held that 
the express language of the proviso “that the appeal be presented 
to the Zillah Court within thirty days from the date of the Col¬ 
lector’s Judgment,” gave the Judge no liberty to excuse the delay in 
presenting the appeal. The Act contains no provisions empowering 
the Court to excuse delay, even if proper cause be shown: and the 
Court had no general powers to excuse delay apart from the 
provisions of the Limitation Act and General Clauses Act, which 
did not apply to the case.^^ In a Full Bench case, under the 
Provincial Insolvency Act of 1907 decided prior to Act V of 1920, 
it was held that recourse cannot be had to the general provisions 
of the Limitation Act (IX of 1908) in dealing with the admission 
of petitions ahd appeals presented after the time prescribed under 
the provisions of the Insolvency Act (III of 1907), as such recourse 
would affect the specially prescribed period of limitation, within 
S. 29 (i) (b) of the Limitation Act.^® The Full Bench decision in 
Abu Backer v. The Secretary of State, which formed the basis 
for the decision in Duraiswami Iyengar v. Meenakshisundara 
lyer*^ was to the effect that appeals under S. 10 of the Madras 


36. Barkatunnissa v. Muhd. Asad Ali, (1895) 17 All. 288. 

37. Torobas v. Pir Baksh, 22 P.R. 1887. 

38. Seth Thandi Ram v. Mahdia, (1895) 7 P.R. 1895, 

39. Bhujanga Rao v. Venkanna, (1901) 24 Mad. 558. 

40. .Lringayya v, Chinna Narayana, (1917) 41 Mad. 169=33 M.L.J. 

;366.(F.B.). 

41. (1911) 34 Mad. 505 (F.B.).- • 

42. (1914) 16 M.L.T. 246. 

15 
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Forest Act (V of 1882) are independent of the general provisions 
of the Indian Limitation Act. In Veeramma v. Abbiah*^ and Appa 
Rao Sayuiyi v. Krishnaftiui^thi^^ relating to the applicability of the 
provisions of the Indian Limitation Act to acts done in relation 
to the Indian Registration Act, it was held that what must be 
looked to in deciding whether the Indian Limitation Adt can be 
applied to a special or local law is the question whether the parti¬ 
cular Act is or is not self-contained and complete in itself. But 
now see Act X' of 1922. 


To whom pre¬ 
sented. 


101. An appeal, like a plaint, is to be presented to the Court,. 

or to some officer appointed in this behalf. 

It was held by the Punjab Chief Court, in 
Mela Mai v. Natha Singh, that the practice 
of allowing deposit of appeals in boxes placed outside the Court 
room, was a standing invitation to the public at large to present 
their memoranda of appeal in this way, and litigants and their legal 
advisers were justifiably under the impression that such a deposit 
was a proper presentation of the memorandum to the Court, and 
consequently this was a “sufficient dause” for delay in proper pre¬ 
sentation to the Court, within the meaning of S. 5 of the Limita¬ 
tion Act. It was remarked that the Courts should not encourage 
this practice, but should insist on the memorandum of appeal being' 
presented to the responsible official of the Court, either by the 
litigant in person, or by his pleader or agent. A presentation to 
Moonserim was held not enough, in an Allahabad case^®: and the 
Patna High Court has held that under the Rules of the High 
Court, the power of the Registrar to receive an appeal could only,^ 
during the vacation and in the absence of the Registrar, be exercised 
by a Judge of the Court: and, in the face of this express provision,, 
the Deputy or the Assistant Registrar cannot receive a memorandum 
of appeal. Consequently the appeal would be deemed to have 
been presented on the date it is actually received by the Registrar,, 
or a Judge of the High Court.^^ The placing of the memorandum 
on the table of the appointed officer when he is absent,^® or the 
sending of a memorandum to him by post, is not a proper 
presentation.'^® 


43. (1895) 18 Mad. 99 (F.B.). 

44. (1897) 20 Mad. 249. 

45. 71 P.W.R. 1908 (Rattigan, J.). 

46. Tajuldeen v. Ghafoor-uL-nissa, (1872) 3 N.-W.P. 341. 

47. Anand Ram v. Ram Ghulam, 1923 Pat. 150=71 I.C. 426=2 Pat, 

264. 

48. Tajtcddeen v. Ghafoort-ul-nissa, (1871) 3 N.-W.P.H.C.R. 341. 

49. Kripasindhudas v. Kunjbandas, (1895) 8 C.P.L.R. 93; also see 
Queetu-Empress v. Arlappa, 15 Mad. 137 (138) (Appeal under Crinunal 
Procedure Code, sent by post, held not properly presented). 
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(iii) By whom 
presented. 


102. By virtue of Order 3, Rule 1, Civil Procedure Code, 

presentation of appeals, like all other acts 
in or to any Court, required or authorized 
by law to be done by a party in such Court 
may, be done by the party in person, or by his recognized agent, 
or by a pleader on his behalf. But under O. 44, K. 1, ai>peals in 
forma pauperis should be presented to the Court in person unless 
he is exempted from appearance in Court.“° A memorandum of 
appeal may be presented by the guardian ad litetn of a minor 
appellant, who represents minor defendant both in trial Court as 
well as in appellate Court, until he has retired or been removed^; and 
appeal by a prisoner in jail may be made through his Superinten¬ 
dent.^ The presentation of a memorandum 

Pleader OT^A^ent”^ ® Pleader holding a power-of- 

attorney from the party expressly authorising 

him to present it is valid, though the power is not filed with the 
appeal.® The non-filing of the VakU-patra in Court with the 
appeal would not prevent the appeal from being an appeal properly 
presented."* A defect in the authority of the pleader or agent is 
a curable irregularity, which may be regularised by putting in a 
power-of-attorney showing the authority given to a signatory.® A 
presentation by mukhtar does not invalidate appeal®: but, in Shiam 
Karan v. RaghunandanJ an appeal under Letters Patent, presented 
by a person who was not an advocate, vakil or attorney, of the 
Court, nor the suitor, was held not a valid presentation in law, 
having regard to the positive terms of S. 8 of the Letters Patent. 
A debtor in a Civil Jail is entitled to present an appeal through 
the Jail authorities, without the assistance of a pleader.® 

103. The presentation of a memorandum of appeal, by a 

pleader with defective authority is invalid. 
See S. 95, ante.^' A vakalatnania requires 
to be signed by the party or his agent, but 
the scoring off the sentence authorizing an 


(iv) Presentation 
witibi defective 

authority. 


50. Ex parte Devgir Quru. (1866-1867) 4 Bom. H. C. R. A. C. J. 91. 

1. Latafat Alikhan v. Mohd. Yar Khan, 1930 All. 456 (457) = 124 LC. 
474=52 All. 494. 

2. Queen v. Lingayya, 9 Mad, 258 (259) (Held, that under the provi¬ 
sions of S. 420, Criminal Procedure Code, an appeal presented by a prisoner 
in jail, through the officer in charge of jail, is validly presented to Court). 

3. Kura v. Udmi, 1925 Lah. 331 (332) =86 I.C. 207. 

4. Mahomed Jafer v. Sheikh Ahmed, 1926 Bom. 336=95 I.C. 266. 

5. Atlas Assurance Company v. Ahmedbhoy Hahibhhoy. (1908) 34 Bom. 
1 (11)=1 I.C. 14. 

6. Muihd. Ghuiertn Mohiuddin v. Muhd. Abdul Karim, (1894) A.W. 
N. 131. 

,7. Cf. : 22 All. 331. 

/A In the petition of, (1870-71) 6 Mad.H.C.R. 38 (39) 

(App.0=2 Weir. 662. 

9. nam.kup'v. Naik Ram, 91 I.C. 865=1926 All. 252; also see Chiitar 
V. Laxmt Narain, 1921 Nag. 27 (28)=62 I.C. 259. 
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advocate to file an appeal, in the printed form, was held to mean 
only that the power was not expressly given, not that it was ex¬ 
pressly taken away.^® A vakalaUiamah executed in favour of 
two Vakils, which was accepted only by one of them, was not 
rigidly interpreted to mean a joint authority only, but was liberally 
construed to amount to an authority to both or either of them, and 
the presentation by the pleader who accepted the vakalaU was held 
to be a sufficient presentation within the meaning of Civil Proce¬ 
dure Code.^* Where the name of the pleader has been omitted, 
through oversight, from the body of vakalatnama, there is no valid 
appointment according to the Allahabad High Court, but this view 

is not shared by other High Courts. The 
(a) Allahabad Allahabad High Court has held in Chhita 
cases. ^ Jaffa, that it is obviously the inten¬ 

tion of the Legislature that the authority of the pleader to act 
should be contained in an instrument in writing and that the 
appointment of the pleader cannot be made verbally. The rule 
in O. 3, R. 4, is held to be of an imperative character, and the 
defect in the vakalatnama, by the omission of the name of the 
pleader therein, is held to be incurable either (1) by production of 
parol evidence, which is inadmissible, or (2) by the circumstances, 
that the pleader had endorsed his acceptance in writing on the 
back of the vakalatnamah. The written authority in favour of a 
definite individual or individuals by name cannot be dispensed with 
on the ground that the enacted rule is mere technical rule of pro¬ 
cedure, where the legislature insists upon the execution of a formal 
document. Reliance has been placed for this view on the principles 
laid down by the same High Court in Pokhpal Singh v. Damhar 
SinghJ^ Muhammad AH Khan v. Jasramj^^ and Muhammad Qamar 
Shah V. Muhammad Salamat AH KhanJ^ to the effect that a memo¬ 
randum of appeal by an unauthorised person is not an appeal in due 
form and the Court may reject it for that obvious defect: but the 
Court may excuse the delay on the ground of pure mistake as 
^‘sufficient cause” under S. 5, of the Limitation Act.^*® 


10. Boora Mai v. Tulsi Ram, 1930 Lah. 68—116 I.C. 184. 

11. Ayyanna v. Nagabhooshanatn, (1892) 16 Mad. 285. 

12. 1931 All. 767=132 I.C. 566=1931 A.L.J. 983 (Hears, C. J. and 
Sen, J.) . 

13. (1909) 6 A.L.J. 110 (n) . 

14. 1914 All. 536=36 All. 46=23 I.C. 464. 

15. 1930 All. 112=121 I.C. 546=1930 A.L.J. 394. 

16. Lokenath v. Sheo Saran, 1927 All. 816=102 I.C. 255; also see 
Ram Rup v. Naik Ram, 1926 All. 252=91 I.C. 865 (An appeal filed with a 
defective vakalatnamah cannot be considered to be properly presented) : 
Compare, Shambu Nath v. Badri Das, 1921 All. 210=43 All. 392=61 I.C. 
410''(the defect considered purely technical). 
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The High Courts of Calcutta, Lahore, and Patna, have held 

(b) Other High omission of the name of a pleader from 

Courts. vakalatnama as a curable defect, and 

where the vakalatnama has been accepted by 
the pleader, the defect is merely technical, and the presentation of 
the appeal is not held invalid. See Munfoozul Hiiq v. Muzhorul 
Manlu v. BeU Mangal Singh v. Bahu Singh^^, and 

Shyam Sundav v. Rahmatunnissa.^^ In the Patna case, an appeal 
as presented by a vakil along with a vakalatnamah duly executed 
by the appellant and accepted by the pleader, whose name meant 
to be noted in the margin, was omitted by an oversight, but the 
power-of-attorney contained an endorsement on the back of it as 
having been received from the appellant and accepted over the signa¬ 
ture of the vakil. This was held to create a valid contract between 
the appellant and the vakil and a sufficient authority for him to 
act in the case and present the memorandum of the appeal. In 
any case, the Court had ample power under S. 151, Civil Proce¬ 
dure Code, to condone the defect if there was one.^" The Nagpur 
Judicial Commissioner’s Court has also dissented from the Allaha¬ 
bad view, and it has been held by Hallifax, A.J.C., in Maharash¬ 
tra y a v. BijjiilaB'^ that where a party delivers a duly signed vaka- 
latnamah to a pleader without putting his name in the body of the 
vakalatnamah he impliedly authorises him to fill in the details, and 
fhe pleader simultaneously accepts the vakalatnamah and signs 
his name in token of acceptance, the provisions of the law have 
been sufficiently complied with, and vakalatnamah is valid, 
though the name of the pleader does not appear in the blank space 
in the printed form. Such a defect being merely formal, the Court 
should allow it to be amended even after the case is closed, in the 
discretion of the Court; and in the exercise of its inherent powers 
and duty to prevent injustice and abuse of its own process. Similar 
view has been taken by Kotwal, A.J.C., in Mukhand v. Radhabai,^^ 
holding that the intention to be employed, and the acceptance of 
the employment being clear from the circumstances, the omission 
of the pleader s name by oversight did not vitiate his employment 
or the power-of-attomey. 


17. (1917) 41 I.C. 685 (687) (Cab). 

18. 1927 Lah. 522=102 I.C. 476 (See S. 95. ante) . 

19. 1932 Lah. 134 (135)=134 I.C. 114=33 PX.R. 74. 

20. 1932 Pat. 3 (4)=133 I.C. 171=12 Pat.L.T. 558. 

21. Ibid. 

22. 1923 Nag. 182 (18S).=7l I.C. 436=19 N.L.R, 36. 

23. 1923 Nag. 281=73 I.C. 251=6 N.L.J. 179 [Kekl. on Sa tub tin Nath 
V. Badn Das, (1921) « All. 392=61 I..C. 410=19 A.L. J. 184, supra] ; also 
see Ml. Masimbi v. Dougar Singh, (1920) 55 I.C. 415 (416) (Nag.). 
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104. An appeal, like a plaint, is ordinarily to be presented to 

the Court, or the presiding officer, during 
Time and place the usual Court hours, but it may be received 
of presentation. by the Judge after the usual Court hours 

and at an unsual place, e.g., at his private 
house or club, without affecting his jurisdiction; and the appeal 
so received will be taken as preferred within tune. Sec S. 91, 
ante?^ There is nothinng to prevent the presentation of a plaint 

or a memorandum of appeal during a 
Court vacations. vacation, or even on a Sunday, provided it 

is presented to a proper officer, and that officer receives it.’*® 


105. The words “appeal presented” in the Limitation Act 

, XV of 1877, which are now replaced by the 
Formalities of ... 


presentation. 


words ''appeal preferred'' have been held to 
mean an appeal presented in the manner 
prescribed in the Code of Civil Procedure, and, it conveys the 
idea of an appeal preferred to an appellate Court having jurisdic¬ 
tion to entertain and hear the appeals.^® Under the provisions of 
O. 41, R. 1, Civil Procedure Code, the memorandum of appeal 
shall be signed by the appellant, or by his pleader, and presented 
to the Court or to such officer, as it appoints in this behalf. 

106. By virtue of the provisions of O. 3, R. 1, Civil Procedure 

Code, an agent of the appellant duly authoris- 
(i) Signature by ed by him in this behalf may also sign the 

Party, his Pleader memorandum of appeal. There is no valid 

or Agent. objection to the entertainment of the appeal 

where the memorandum is written by a petition-writer.^^ It is im¬ 
material whether a memorandum of appeal is written by the appel¬ 
lant himself or by somebody else as long as it is signed by the appel¬ 
lant (or his agent duly authorised in this behalf), and presented 
to the proper authority.'^® Where an appeal consists of two docu¬ 
ments one containing the names of the parties and the other con¬ 
taining the grounds of appeal, they both go together, and the fact 
that the latter document containing the grounds of appeal is not 
signed by the party is not fatal to the appeal.^® Where a memo¬ 
randum of appeal was signed by a pleader whose vakalatnamah was 


24. Thakur Din Ram, (1912) 34 All. 482=14 I.C. 744 (F.B.) : Folld. 
in Baladas v. Mula Singh, 1931 Lah. 671 (672)=133 I.C. 442. 

25. Anant Ram v. Ramgulam, 1923 Pat. 150=71 I.C. 426=2 Pat. 264: 
(Power of a Registrar, or a Judge to receive memorandum of appeal during 
vacations, does not include the Deputy or Assistant Registrar) . 

26. Muhanved Abdul Kadir v. Samipandid^ (1920) 43 Mad. 835=60 
I.C. 267: (S. 96, Civil Procedure Code contemplates appeals to Court 
authorised to hear appeals from the decision of any Court exercising original 
jurisdiction) . 

27. Shih Devi v. Ralla Ram, 1923 Lah. 484=83 I.C. 543. 

28. See S. 89 (u), - 

29. Karman v. Bishva, (1920) 55 I.C. 24 (Lah.). 
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not signed by the party the defect was held cured by a subsequent 
rectification by the party signing it.®® 

107. An appeal is said to be “preferred”, when it is presented 
in accordance with S. 541 of the Civil Procedure Code, 1882 (O. 41, 
R. 1, of the Code of 1908) i.e., by a proper person to a proper 
Court.®' Under O. 41, R. 1, Civil Procedure Code, the memoran¬ 
dum of appeal shall be accompanied by a copy 
(ii) Copies of de- of the decree appealed from, and (unless the 
cree and judgment. appellate Court dispenses therewith) of the 

judgment on which it is founded.®^ The 
word "copy” in the rule means certified copy.®=^ This provision 
is imperative, and creates a condition precedent, to the valid pre¬ 
sentation of a memorandum of appeal, that it should be accompanied 
by a copy of the decree appealed from.®^ The Allahabad High 
Court has held in Chamela Kuar v. Amir Khan,^^ that a memorandum 
of appeal is not a good memorandum of appeal in law unless it 
is accompanied by a copy of the decree appealed against. And, the 
same view has been taken, by the Calcutta High Court in several 
cases,®® that the copy of a decree is a necessary accompaniment for 
a valid appeal. In Surendra Mohan Rai v. Mohendra Nath,^ where 
the memorandum purported to be of an appeal from the final judg¬ 
ment, and decree, in a mortgage suit and was accompanied by a copy 
of the final decree and a copy of the preliminary judgment, the 
appeal was held not in order, as the preliminary decree was not 
referred to in the memorandum and no copy of it accompanied the 
memorandum of appeal. An appeal unaccompanied by the copy of 
the decree is liable to be dismissed;®® but, there is no provision 
requiring a party or his pleader to move the Court to draw up a 
decree, and mere omission to ask the Court to do that which it is 

30. Habeeb v. Naush AH, (1913) 21 I.C. 444 (445) (All.); also see 
Khaira v. Nathu, (1920) 55 I.C. 990 (991) (Lah.). 

31. Akshpy Kumar v. Chunder Mohim, 16 Cal. 250 (251). 

32. Civil Procedure Code, 1908, O. 41, R. 1. 

33. Reasat AH Khan v. Mahfuz AH Khan, 1929 Lah. 771 (772) : Cf.: 
Chhotalal v. Basdeo Mai, 1926 Lah. 404=94 I.C. 2 (Unattested copy held 
sufficient where the record could not be traced). 

34. Sundaram Iyer v. Muthuramalinga, 1923 Mad. 482=44 M.L.J. 
279. : Reid, on Sirkantha v. Bipra Das, (1915) 27 I.C. 447. 

35. (1893) 16 All. 77=1893 A.W.N. 223: Folld. Gulahdevi v. Shan- 
karlal, 1892 W. N. 47 {Held, that the copy of a decree is a necessary accom¬ 
paniment for a valid appeal). 

36. See Binapani Bibi v. Sashibhushan, (1912) 16 C.L.J. 133=17 I.C. 
119; Khiroli v. /. N. Pal, (1901) 6 C.W.N. 283; also see Sitakantha Roy 
v. Bipra Das, (1915) 27 I.C. 447 (448) (Cal.) ; Hemchandra v. Jadab Chan¬ 
dra, (1912) 17 I.C. 99 (100)=16 C.L.J. 116; Kamaladasi v. Tarapada, 
(1912) 14 I.C. 1006 (1007)=15 C.L.J. 498; and Keamut v. Abhooran, 
<i911) 11 I.C. 8 (Cal.). 

37. 1932 Cal. 589=59 Cal. 781=140 I.C. 662. 

38. .Baliram^v. Ghasiram, 1925 Nag. 52. 
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Ibt* duty of the Court to do on its own motion cannot affect his 
right to appeal.Nor is there any obligation on the parties even 
to apply for a copy of the decree until the Court drew it up. A 
decree is the formal expression of an adjudication which conclu¬ 
sively determines the rights of the parties, and the judgment gives 
merely the grounds for the decision. Accordingly, the appellate 
Court cannot dispense with a copy of the decree, or the formal ex¬ 
pression of the decision under appeal, and a copy of the judgment 
only is not sufficient.^" The Nagpur Judicial Commissioner’s 
Court has accepted this view as correct in Parashram v. Likhafi*^ 
and in Mahu v. Kishan,^^ Stanya, A.J.C., has pointed out that 

“the drawing up of a decree is a conscious, intentional, and formal act whereby 
the Court notifies its disposal of matters in controversy in accordance with 
its adjudication thereupon; and no right of appeal under S. 96, Civil Pro¬ 
cedure Code arises until a decree has been drawn up”. 

And, 

“if a Court having written a judgment which should be followed by a decree 
fails to draw up such decree, the remedy of the party who wants that 
decree whether for appeal or for execution, is to apply for it, and if it is 
refused to move the High Court in revision. But until the decree has been 
drawn there can be neither appeal nor execution.” 

These decisions have been followed in Pandu v. Rajeshwar 
supra, which discusses the case-law, and points out that 

“the necessary outcome of all these decisions is that so long as there is no 
decree drawn up and signed there is no right of appeal, and that no valid 
memorandum of appeal can be lodged without a copy of the decree which 
must accompany it”. 

The Rangoon Court has taken the same view in Maung Po v. 
Ma Man.'^^ The Lahore High Court, likewise holds that the pre¬ 
sentation of memorandum of appeal unaccompanied by a copy of 
the decree is no legal presentation,'^® even when there is no decree 
in existence.'^^ And, according to this view the presentation of a 
memorandum of appeal in a case, without putting in a copy of the 
decree, would not be such a presentation as would bring the appeal 
within time,**® although a copy of the judgment has been filed along 


39. Kahiram v. Gangaram, (1914) 38 Bom. 331=23 I.C. 605=16- 
Bom. L. R. 67. 

40. Pandu v. Rajeshwar, 1924 Nag. 271=78 I.C. 996. 

41. Qasim AH Khcm v. Bhagwanta Kudr, (1917) 40 All. 12=42 I.C- 
888=15 A.L.J. 801. 

42. (1911) 7 N.L.R. 67=10 I.C. 866. 

43. (1912) 8 N.L.R. 92=15 I.C. 935. 

44. 1924 Nag. 271=78 I.C. 996. 

45. 1921 U.B.R. 15 (16)=65 I.C. 68 (U.B.). 

46. Bashi Ram v. The Municipal Committee, 1922 Lah. 191=4 L.L.J- 

193. 

47. The Municipal Committee v. Bashi Ram, 1922 Lah. 170=69 I.C- 

895. 

48. Bhag Singh v. Thanda Singh, (1878) 7 P.R. 1879; also see Masum 
v. Madan, 9 I.C. 222 (223)=1911 P.W.R. 8; and C. y. C., 22 P.R. 1903. 
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with it^® But a copy of the decree of the first Court is not required 
to be filed with the inemoranduni of a sectuul ai)i)eal. '‘' The fact tliat 
the copy of the judgment of the trial Court was on another connect¬ 
ed file, was not held to be a sufficient compliance with the mandatory 
provisions of the law in this respect.' 

It is within the powers of the appellate Court to dispense 
with the copy of the judgment, but not with a copy of the decree 
and in land acquisition cases, where under S. 26 of the Land 
Acquisition Act the wn^ard of the District Judge shall be “deemed to 
be a decree”, and the “reasons” for the award to be a “judgment” 
witliin the meaning of the Civil Procedure Code, the Lahore High 
Court holds, that a copy of the award must accompany the memoran¬ 
dum of appeal from each of separate references, and a defect in this 
respect is regarded as fatal to the appeal.^ The filing of the land 
acquisition award with the appeal is obligatory, but such filing may 
be allowed during the hearing of the appeal, and time extended in 
proper cases under S. 5 of the Limitation Act,^ The Calcutta High 
Court has held that in probate cases, a copy of the decree is a neces¬ 
sary accompaniment of the memorandum of appeal, which cannot 
be presented without it.'^ 


108. As noticed above, a copy of the judgment can be dispensed 

with by the Court, but it is not optional with 
the appellant to file or not to file the copy of 
judgment, and unless dispensed with by the 
appellate Court, a copy of final judgment is 
as essential as a copy of the decree for the 


(iii) Copies of 
judgment may be 
dispensed with by 
Court. 


proper presentation of the memorandum of appeal.*’ 


By force of O. 43, R. 2, Civil Procedure Code, a memorandum 
of appeal from an order should be accompanied by a copy of the 
order appealed against, unless a formal order is not drawn up, or 


49. Akbar Ali v. Ram Chand, 53 P.R. 1887: Folld. in 10 I.C. 866— 
7 N.L.R. 67. 

50. Pirathi v. Veukaiaramanayya)i, 4 Mad. 419 (420) (F.B.); and 
Chunilal v. Dayabhai, 32 Bom. 14 (24) (F.B.). 

1. Niadar v. Bhartu, 1927 Lah. 423 (2) =101 I.C. 776. 

2. Nur Din v. Secretary of State, 1927 Lah. 49=7 Lah. 539=97 I.C. 
187; Mubarik v. Secretary of State, 1925 Lah. 438=6 Lah. 218=94 I.C. 145; 
C. V. C. and K., 22 P.R. 1903 (failure to file a copy of the decree fatal) ; 
Bhawani Prasad v. Kallu, 17 All. 537 (553)=1895 A.W.N. 212 (F. B.); 
Prosanno Kumariv. Ramachandra, (1912) 17 I.C. 155 (156) (Cal.) ; Parash- 
ram v. Likhan, (1911) 10 I.C. 866 ( 867) (Nag.) ; and U Po Thet v. Hank 
Pat, 1930 Rang. 182 (183)=127 I.C. 167. 

,3. .Mubarak Ali v. Secretary <of State, 1925 Lah. 438=6 Lah. 218: Reid, 
m Nur Din v. Secretary of State, 1927 Lah. 49=7 Lah. 539=97 I.C. 187. 

4. Narasingh Das v. Secretary of State, 1928 Lah. 263=112 I.C. 797. 

T Chandra v. Jadhub Chandra, (1912) 17 I.C. 99 (100)=16 C.L. 

J. 116, 

6. Ramchandra Rao v. Mayaram, 1928 Nag. 131=106 I.C. 57. 
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the formal order is an exact copy of the concluding portion of the 

^"''“ThTlmentary practice both on the Original Side of the Bornbay High 
Court altd in the English High Court is that an appeal hes not from what 
a udgrruw but from what he orders, and that what he orders ts to be 
found in the sealed or signed formal order which ts entered tn the record 

of Courts.”® . .. . . 

The date of presentation of appeal for purposes of limitation 

counts from the date when a copy of the decree appealed from and 
of the judgment on which it is founded is_filed, although the memo¬ 
randum of appeal may have been filed within the penod of 
tion. The appeal is regarded as presented on the date on which 

copies required by law are filed.® 

108-A. I Illustrations. 

(1) Where the copy of lower appellate Court’s judgment was filed 
after the expiry of the period of limitation, and no just cause had been shown 
for extending the time the appeal was dismissed as barred by time.«» 

(2) Where a memorandum of second appeal is presented without a copy 
of the judgment of first Court, the presentation is not valid, and the appeal 
must be regarded as having been presented on the date on which the requisite 

copies were filed. 

(3) Where the counsel filing the appeal filed a copy of the brief order 
referring to the detailed judgment in the connected appeal, and the copy 
of this detailed judgment was filed along with the memorandum of appeal m 
the connected case, the error, if any, was condoned, and the copy of detailed 
judgment was dispensed with by appellate Court. 

(4) An appeal is not properly instituted which is not accompanied by 
copies of the judgments of the lower Courts as required by O. 41, R. 1, 
and the High Court rules. The mere fact that such copies are already on 
the record of some other appeal filed by the opposite party in the same Court 
is not a good reason for dispensing with such copies.^® 

(5) In Agent, G. I. P. Railway v. Radhakishan Jaikishen, a Division 
Bench of the Nagpur Judicial Commissioner’.s Court held that where the 
memorandum of appeal stated that a copy of judgment would be given 
wards, the Court’s order admitting appeal and issuing notice to the respondent 
was taken to be one dispensing with the copy of the judgment.^'* 

7. Chitale’s Civil Procedure Code, pp. 2826, 2827. 

8. Per Shah .-X. G. C. J. in Dadabhai v. Cozoasjt, 1923 Bom. 1// 

(181)=47 Bom. 349=77 I.C. 83. , , , c • 7 

9. Dhanpatmal v. Mela Mol, 67 P.R. 1917; Molu Ma/ v. l 

Lah. 227=63 I.C. 33; Secretary of State v. Ttrath Ram, 9 ^ah. 76; Shatron 

Gulam V. Ram Auiar Singh, (1921) 43 All. 660=63 I.C. 338 ( . -If a 
Narsingh Sahai v. Sheo Parshad, 40 All. 1 (F.B.) ; also see Ba/^aron 

V. Gobinda Nath, 12 All. 129 (139) (F.B.) ; Chunilal v. Dayabhat, 32 B^. 
14 (22, 23) (F.B.) ; Abdul Hakim v. Hemchandra, (1914 ) 42 Cal. 433—JU 

I.C. 165; Chatturbhiij v. Muhd. Habihj (1920) 54 I.C. 36 . 

10. Dhanpat Mai v. Mela Mai, 67 P.R. 1917=41 I.C. 918 (IC 

11. Molu Mai V. Sri Ram, 2 Lah. 227=63 I.C. 33; Bhairan Gulam v. 
Ram Autar, (1921) 43 All. 660=63 I.C. 338 (F.B.) ; also see Narstngh 

Sahai v. Sheo Parshad, 40 All. 1 (F.B.). 

12. Arif V. Akhar Ali, 1930 Lah. 935=130 I.C. 519. ^ 

13. Ghulam Muhd. v. Rura, (1927) 104 I.C. 290—1927 Lah. 721 ( ) • 
Reid, on Naidar v. Bhartu, 1927 Lah. 423=101 I.C. 776. 

14. 1926 Nag. 57=90 I.C. 135. 
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(6) Where part of the judgment dealing with certain issues, on which 
the decree was based did not accompany the memorandum of appeal, the High 
Court granted a dispensation as regards that part of the judgment, whidi 
had as a matter of fact been printed in the paper book.’-'' 

(7) Where certain preliminary issues, as to the frame of the suit and 
"the valuation,, were declared by the trial Court,| hut no reference was made 
to them in the final judgment, and a decree was given to the plaintiff against 
whi^ defendant appealed, including grounds against the finding on the 
preliminary issues, but filed no copy of the order passed on the preliminary 
issues, it was held that it was absolutely essential that a copy should accom¬ 
pany the memorandum, and in absence of such copy the presentation of 
appeal was defective, 

(8) But, in Morton v. l^oodfal,^"^ a preliminary objection, that the 
memorandum of appeal was not accompanied with a copy of the judgment 
disposing of certain issues in favour of the plaintiff, was o\crrulcd on the 
ground that “the judgment which accompanied the memorandum of appeal 
is a self-contained document, and embodying a finding on each of the afore¬ 
said issues, though it does not contain the reason therefor.”” 

(9) Where the Court in disallowing an objection, taken by the 
judgment-debtor, that the execution of a decree was barred wrote a judg¬ 
ment, and drawing up a formal order, or decree, it was held that no valid 
appeal could be filed which was not accompanied by a copy of such formal 
order, or decree.^ 

(10) Where the order allowing application for the setting aside of a 
<iecree £x parte was passed subject to certain conditions, and the application 
was dismissed later, on the failure of the applicant to comply with these 
conditions, it was held that the appellant ought to have filed a copy of the 
order of dismissal along with the order allowing the application conditionally; 
but, this was, however, a technical defect not fatal to the appeal. 

(11) In the case of an appeal required to be presented under S, 11, 
Bombay Revenue Jurisdiction Act, the analogous provisions of O. 41, R. 1, 
Civil Procedure Code, can usefully be applied to the case; and an appeal 
preferred without a copy of the order appealed against is not a valid 
presentation as required by the Act .20 


109. APPLICATION MADG. —An application may be made 


Amendment 

application. 

of motions.^^ 


at any time in the day, notwithstanding the 
rules of the Court prescribing certain hours 
for the receipt of petitions and the hearing 
Where an application when originally made is in 


time, but is returned for amendment, and is represented on a date 


15. Lahha Singh v. Basani Singh, 1927 Lah. 449 (451)=104 I.C. 545. 

16. Mt. Fazl^mt-nissa v. Didar Hussain, 1927 Lah. 451. 

17. 1927 Lah. 103=8 Lah. 257=99 I.C. 770. 

18. Qasim AH Khan v. Bhagwanta, 40 All. 12=42 I.C. 888 (889). 
Cf. Khirode Stmdari v. Janendra, (1901) 9 C.W.N. 283 (Held that, the 
order under S. 47, C. P. Code was itself the decree, and no other decree 
was necessary). 

19. Imldar Singh v. Gurdayal Singh, 1924 Oudh 229=74 I.C. 86 
<DalaI, J.). 

9 

2li. - Ahdul Karim v. Secretary of State, 55 Bom. 573=1934 Bom. 489. 
21. Desputty v. Dcolar Roy, 1 C.L.R. 291. 
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u • neriod of limitation, it cannot be rejected 

beji^nd time - An original application when arn^ded 
bv ^second application giving certain particulars omitted from the 
first, is to be treated as an entire application, made on the dat 
of presentation of the first application. 

Applications made under the Code of Criminal Procedure. 

5 195 for sanction to prosecute, are not sub- 
Applications to 2 ,ny period of limitation, because 

Criminal Courts. limitation are foreign to the adminis- 

tration of Criminal Justice, and it is only by specific legislation that 
periods of limitation can be rendered applicable to criminal proceed¬ 
ings Act XIII of 1859 being a penal enactment the Limitation 
Act is no bar to a claim under S. 2 to recover an advance made to 
a labourer."" A plea of limitation which is available only m civif 
suits cannot be taken to bar punishment for what is an offence.-' 

An application for mutation of names under 
Applicadon to provisions of the N. -W. P. Land Revenue 

Revenue Officer. ^ proceeding before any 

Court or Judicial Officer, and applications before Executive Officers 
of the Government do not come within the terms “civil proceedings 
in a Court”, in S. 14 of the Limitation Act XiV of 1877.*^ 


An application which was presented to Munsarwi instead of to 

the Judge was not held to be a proper presen- 
Application to ^^tion.^® An application made to the High 
proper officer. Bombay, on its Original Side, is 

deemed to be made, for the purposes of limitation, notice 

of motion is first filed in the proper office of the Court. 


no. PAUPER SUITS AND APPEALS.—The ordinaiy^ 
rule is stated by the explanation to be that the “suit is instituted 
when the plaint is presented to the proper officer ; but, to this two 
exceptions are prescribed, vi^., (1) in the case of a suit by a pauper 
the time at which the suit is, (for purposes of S. 3) instituted is to 
be taken as an earlier date, viz., the date when the application for 


22. Shama Prosad v. Taki Mullik, (1906) 5 C.W.N. 816. 

23. Maegregor v. Tarini Churn Sircar, (1886) 14 Cal. 124 (127). 

24. Queen-Empress v. Ajudhia Singh, (1888) 10 All. 350 (Per Mah- 
mood, J.) . 

25. Tn the matter of Kittu, (1887) 11 Mad. 332. 

26. Ibid. 

27. Muhd. Suhhanullah v. Secretary of State, (1904) 26 All. 382 (38 ^ 
384). 

28. Munro v. The Cawnpore Municipal Board, 12 All. S7. 

29. Venkapaiya v. Nazerally, 47 Bom. 764 (772). Also 

Datsi v. Bepin Behary Dhur, 1929 Cal. 193=55 Cal. 1341=115 LL. 83 ( 
making of an application does not imply an application on which ^ ^ 
has been made; filing notice of motion in the proper office of the Cou » i 
deemed to be an application made to Court). ■ • ' 
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fleave to sue as a pauper was made; and (2), in the case of a suit 
agwnst a company which is being wound up by the Court, the insti¬ 
tution of the suit is (for the purposes of S. 3), advanced also to an 

earlier date, vis,, the date when the claim was first sent in to the 
official liquidator.®® 


111. COMMENCEMENT OF PAUPER SUIT.—The pro¬ 
cedure in regard to suite by paupers is governed by O. 33, Civil 
Procedure Code, under R, 2, every application for permission to sue 
as a pauper shall contain the particulars required in regard to 
plaints in suits; and it shall be signed and verified in the manner 
prescribed for the signing and verification of pleadings. Rule 4, 
concerns the officer to whom the application is presented, and gives 
him the power and duty of examining whether the application is in 
proper 'form and duly presented; and R. 5, empowers the officer, 
to reject the application, where it is not framed and presented in 
the manner prescribed. Rule 6, provides that where the Court sees 
no reason to reject the application on any of the grounds stated 
R, 5, it shall fix a day of which notice must be given for receiv- 
ing evidence and so forth. Then R. 8 provides that where an appli¬ 
cation is granted it shall be numbered and registered and shall be 
deemed the plaint in suit, which shall proceed in all other respects as 
a suit instituted in the ordinary manner except as therein provided. 

The Bombay High Court, on a review of these provisions, is of 
opinion, that R. 8, 

contemplates that so long as the petition is not summarily rejected but is 
uuti^tely admitted and duly signed and verified, the suit shall be deemed 
to have been duly instituted from the time at which the application for 
permission to sue as a pauper was presented to the Court.”8^ 

Accordingly, the fact that the requirements of R. 2 had not, 
at an earlier stage, been complied with, does not prevent the peti¬ 
tion presented to the prothonotary for consideration, being an appli¬ 
cation for permission to sue as a pauper within the explanation to 
S. 3, of the Limitation Act.®^ 


*‘Rule 8, draws a pointed distinction between an application for 

permission to sue as a pauper and the insti- 

l:; - -it by - P'-nt ”" 

the institution of 
'Suit by a plaint. 


m 

in Hansraj v. Dehra Dun M, E. T. Co., 1933 

.X. 63-(64). 


M.jV. /a^on C. T. Goy„ Ltd., 1931 Bom. 47 (2) =128 
^T.C:'62Sii:32B.L.R. 1343. 



Iwl ^om. 47 (2), supra. 
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(n The application for leave to sue as a pauper can be treated 

\ ' , • _4-Vt A fn Q11P ^ 


as a plaint only when the leave to sue as a 
(i) Effect of gram- has been granted. Where the appli¬ 

cation is rejected, the plaint is incomplete, and 


y.,- w 

ing of application. 


it is only made complete by the payment of co^^-tees^ p^Ledure 
nation only applies to cases where under the Civil Procedure 

Code, the application for leave to sue in forma pauperis is grat¬ 
ed, and the application is numbered and registered as a suit The 
granting of the application constitutes an essential ingredient to fur¬ 
ther progress as an ordinary suit, with the privilege of the limita¬ 
tion counting from the day the petition to sue in forma paufens 
was presented, and not from the date when it was numbered and 
registered as a suit under Civil Procedure Code. 

(2) The Court has no power, after the rejection of the appli¬ 
cation, to give time for the presentation of 

. a plaint, or to treat the old application as a 

jection of app i - rejection of an 

application for leave to sue as a pauper the 
only course open to the applicant is that declared in Civil Procedure 
Code (O. 33, R. 15), (S. 413, Old Code), vis., to institute a suit and 
the date of the institution of that suit for the purpose of limitation 
is the cTCtual date thereof. The plaintiff could not then be regarded 
as a pauper, and S. 3 of the Limitation Act, 1908, (S. 4, 

Limitation Act XV of 1877). would have no application.^® Where 
the application to sue in forma pauperis is rejected, the proceeding 
came to an end, and if the applicant subsequently brings a suit m 
the same matter on a full court-fee, such suit will be deemed to be 
instituted, for the purpose of limitation, on the date when the 
court-fees are paid, and not from the date of the presentation of t e 
rejected application for leave to sue as a pauper.®^ Where the appli 
cation has been refused the Court cannot grant time for the pay¬ 
ment of the court-fee on the plaint.®® 

(3) Where during the pendenfcy of an application for leave to , 

sue as pauper the applicant pays the full 

(iii) Effect of amount of court-fees in respect of the plaint, 
navTuent of court- and thereupon the plaint is registered as a 
fee pending appli- suit, the petition which already contains all 
cation. .Up materials of the olaint is considered as a 


34. Chunder Mohun Roy v. Bhubon Mohini Dahea, (1877) 2 Cal. 389; 
Relied on Skinner v. Order, 1 All. 230. 

35. Abhoy v. Bissesswari, 24 Cal. 889 (891). 

36. Keshav Ratnchandra v. Krishnarao Venkatesh, (1895) 20 Bom. 508 
(510). 

37. Nadaini Kumar v. Mukhanlal, (1895) 17 All. 526 (528)^=1895 

A.W.N. 106. 

38. Keshavlal Hiralal v. Mayabhai, (1907) 9 Bom. L. R. 204 (206, 

207). • ' 
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plaint remaining with its original date on the file of the Court, and 
the time of institution of the suit is taken for purposes of limitation 
to be the time when the application was originally made, and not 
when the court-fee is paid.'*® A petition to sue in forma faufcris 
contains all the particulars which the statute requires in a plaint, 
and phis there is a prayer that the plaintiff he allowed to sue in 
forma pauperis. Where the court-fees is paid before rejeelion of 
the petition, and it becomes unnecessary for plaintiff to obtain llint 
leave,^ the plaint is not abandoned, and is, therefore, considered as 
a plaint from the date that it was filed.'"'* This ruling of their 

Lordships given under the Code of 1859, has been followed in cases 
arising under the later Codes.**^ 

(4) A plaintiff dispaupered under O. 33, R. 9, is entitled 

(iv) Effect of dis- continue the suit on payment of court- 
pauperising of plain- fees, and no question of limitation arises."' 
tiff. The present Code of Civil Procedure makes 

a distinction between what is to happen in 
the case of an order being made under R. 7 (S. 409, Old Code), 
refusing permission to the applicant to sue as a pauper, and the case 
of an order dispauperising a person already having permission to 
sue as a pauper. In the case of an order dispauperising a plaintiff, 
the Court, under R. 11 (S. 412, Old Code) must make an order on 
the plaintiff to pay the court-fees which would have been paid if he 
had not been permitted to sue as a pauper, and the presumption is 
that on payment of those court-fees the dispauperised plainiff 
could continue his suit as of the date on which it was first insti¬ 
tuted,^® A distinction is however, to be made whether the appli¬ 
cation is hona fide, or mala fide. In the former case, the suit will be 
deemed to be instituted on the date of the application to sue in forma 
pauperis and not on the date when the court-fees are paid/"" hut, 
in the latter case, the suit will be deemed to be instituted only on 
the date when court-fees are paid, and not on the date when the 


39. Skinner v. Orde, 2 All. 241 (P.C.). 

40. Ibid. 

V. Janki Koar, (1900) 28 Cal. 427 [DLss. from 
AhhasiBegam Nanht Begam, (1896) 18 All. 206]; Alayakammal v. Stib~ 

Raja Ram v. Tilok Chand, 59 P.R. 
1903; Gopiktshan v. Bulakhtdas, 1922 Nag. 160=65 I.C. 506=18 N.L.R. 

Soak Lai V. Dal Cha/nd, 1923 Rang. 256=1 Rang. 196=74 I.C 835- 
Veerasami Naidu v. Sivagurunatha, 1925 Mad. 793=86 I.C. 234; and MoWa 
Tfwngathammal v. Iravatheswara Iyer, (1915) 28 I.C. 504 (Mad.) - cf 
Ahhasx Begam w. Nanhi Begam, (1896) 18 All. 206; and Bishnath Prasad 

li,JSSZ”Vt ‘.3 All; 305 (Heli. that a pauper appUcation 

Should not be treated as a plaint^ when rejected). 

42. Naraini v. Makhanlal, 17 All. 526 (528)=1895 A.W.N. 106. 

43.. Ibid. 

. 44. Model Mills v. Kmban Husain, 1928 Nag. 296=112 I.C. 875; 

y^erM^t Na^ v. Sivagurunatha Pillai, 1925 Mad. 793=86 I.C. 234; 
Sooklal V. Dill Chand, 1923 Rang. 256 <257)=1 Rang. 19fr=74 I.C. 835. 
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application was presented.-'’ The principle is thus stated, by Deva- 
doss, J., in Veerasami Naidu v. Sivagurunatha Filial. 

“Where the plaintiff asks for leave to sue in forma pauperis the period 
oMimTtaJion ceases to run from the date of the presentafon of such apph- 
cation Though it is called an application, it is practically a plaint. If 
Sterwards oJng to the finding of the Court that he is not a 
reason of his inheriting some property or of some legacy being left to h^ 
it is proved that he is not a pauper, the Court may direct him to pay 
court fee on the plaint. That would not enable the defendants to the 

suit to say that the suit is out of time. 


(1) A put in a petition to sue in forma pauperis, but failed to appear 
in support of application : on the case being re-opened, two days prior to a 
date fixed for appearance, but at a time beyond the limit fixed by the 
Limitation Act, A put in the necessary court-fee for an ordinary suit. 
Held that the plaint must be considered as filed not on the day of hling 
the application to sue in forma pauperis, but on the day on which the stamp 

duty was paid."*^ 

(2) The plaintiff applied for leave to sue in forma paupefris: and his 

application being rejected, time was given him to pay the 
the period of limitation for the suit had then expired. Held, that the suit 
was instituted, not when the petition to sue as a pauper was presented, but 
only on a payment of the full court-fee, and it was^ therefore, barred by 

lapse of time."*® 


(3) Similarly, where the application for leave to sue as a pauper had 
been rejected, and the Court had refused to allow the petitioner to sue as a 
pauper, there was held to be no proceeding pending which could be continued 
and kept alive by the payment of court-fee.-*® A subsequent suit in the 
same matter on a full court-fee was held to date, for the purposes of 
limitation, from the time of the filing of the plaint, and not from the date 
of the application for leave to sue as a pauper.®® 


(4) But, where an application for leave to sue as a pauper being made, 
the defendant put in a petition of objection opposing it, and thereupon the 
applicant put in the proper court-fee, and asked the Court to treat his 
application as a plaint, it was held that the application should be deemed for 
the purpose of limitation to be a plaint presented on the date on which it 
was filed A Where pending inquiry into application for leave to sue as a 
pauper, the applicant obtained funds which enabled him to pay the Court- 
fees, and his petition was allowed to be numbered and registered as a suit 
on payment of full court-fees, the suit was deemed to be instituted from 
the date when he filed his pauper petition.^ 


45. 1928 Nag. 296=112 I.C. 875, etc., supra. 

46. 1925 Mad. 793=86 I.C. 234=21 M.L.W. 111. 

47. Chund-er Mohun Roy v. Bhuhon Mohini, 2 Cal. 389; 

48. Anbhoya Churn v. Bisseshwari, (1897) 24 Cal. 889. 

49. Keshav Ramchandra v. Krishnarao, (1896) 20 Bom. 508. 

50. Naraini Kuar v. Makhanlal, (1895) 17 All. 526. 

1. Janakdhary Sukul v. Janki Koer, (1900) 28 Cal. 427. 

2. Skinner v. Orde, (1879) 2 All. 241 (P.C.) ; Alayakammai v. Suhhor 
raya, (1905) 28 Mad. 493 (Full stamp duty paid, before disposal of petition, 
but after the period of limitation, in the absence of fraud),; Rajaratn.v. 
Tilok Chand, 59 P.R. 1903 (court-fee paid in more than one year after 
4ime, but before disposal of application). 
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(S) Similarly, where an application for leave to sue as a pauper was 

f^h*t***”* a *1*** * plmnt within the period allowed but, after the expiry 
of that period the applicant having paid the necessary court-fees the 

dropped and the suit registered and tried. 
It WM held that the suit must be taken to have been instituted on the day 

on which the application for leave to sue as a pauper was made, not on the 
day when the appellant paid the court-fee.^ 


(6) But,- where the plaintiff applied for permission to sue in forma 
pauperts but withdrew his application on the ground that in another Court his 
appheahon to sue m forma pauperis with respect to a previous suit had been 
rejected, and paid the requisite Court-fees beyond the period of limitation, 
it was held that his suit was barred."* 


112. PAUPER APPEALS—REJECTION OF APPLI¬ 
CATION FOR LEAVE TO APPEAL—PROCEDURE._In 

the case of pauper appeals under O. 44, the effect of the rejection 
of application for leave to appeal as a pauper, which accompanies 
a memorandum of appeal, is different from the effect of rejection 
of application for leave to sue as a pauper under R. 33. The 
difference has been explained as due to the circumstance, that 

in the case of a suit no plaint is to be supplied along with an application 

to sue as a pauper. If that application is accepted, the application is treated 

as a plaint,, and if it is not accepted it is rejected, and the law provideis for 

^e filing of the plaint subsequently on payment of proper court-fee under 
R. 15 of n ”5 


In the case of an appeal, 

“the Code of Civil Procedure requires Hoo separate documents to be presented, 
a memorandurn of appeal and an application for leave to appeal as a pauper’ 
When the Judge disposes of the pauper application he does not thereby 

uecessanly dispose of the appeal. He may still treat it as existing appeal 
if the appellant desires to continue it.“® 


This distinction appears to be deliberate, as observed by the Madras 
High Court in Nallavadiva v. Subramaniaf’ per Sadasiva Aiyar, J.:— 

The limitation periods for suits scale up to sixty years and a person who 
wishes to sue as a pauper, might be expected by the legislature to file his 
paper (containing the plaint allegations and the application for leave to sue 
as a pauper) in sufficient time before the expiry of the limitation period to 
pei^t ms bringing a fresh suit within the limitation period if his application 

as^ finally rejected. This cannot be reasonably expected of a person who 
wishes to appeal as a pauper.” 


Similarly, Dalai, J.C., has noticed in Sajjad, /lli fChan v. Jaaifiohan 
4as^ that 


3. Gopikishan v. Bulakhidas, 1922 Nag, 160. 

4. Sooklal v. Dalchand, 1923 Rang. 256. 

5. Per Dalai, J.C., in Sajjad AH Khan v, Jagmohandas, 1926 Oudh 
13 (14). 

6. Bai Ful v. Desai Manorhhai, (1897) 22 Bom. 849 (Followed in 
Nallavadiva v. Subramania, 40 Mad. 687). 

7. 40 Mad. 687 (Per Sadasiva Aiyar, J.). . 

8. 1926 Oudh 13 (14) (Per Dalai, J.C,)., . . 

17 
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"for the institution of a plaint the time at the disposal of the plaintiff is 
comparatively much longer, while the time at the disposal of an appellant 

is limited,^’ 
and 

“it would be unfair to deprive him of his right to appeal on payment of a 
proper court-fce in case of his application to appeal as a pauper being 

disallowed.” 

Accordingly, the legal position now taken by the High Courts of 
Bombay,^ Calcutta,Lahore,^'' Madras,'''' and Oudh Judicial Com¬ 
missioner’s Court,"^ is well-established (1) that the decision of an 
appellant’s pauperism disposes only of his application for leave to 
appeal as a pauper, and leaves undisposed of, the memorandum of 
appeal which must accompany the application; and (2) that the 
memorandum though unstamped is not a nullity and can be validated 
with effect from the date of presentation by the supply of the requi¬ 
site stamp within a time fixed by the Court with reference to O. 7,. 
R. 11 (r), which is applicable to appeals read with S. 107 (2) of 

the Civil Procedure Code- 

113. The Allahabad High Court, took a contrary view in 

Bishnath Prasad v. Jagarnath Prasad^* 
The Allahabad (Edge, C.J. and Straight, J.), where it was 
view. when the petition of appeal in 

forma pauperis is disallowed, the whole of the proceeding comes to 
an end, and that along with it falls the so-called memorandum of 
appeal which accompanies it; whenever insufficient stamps are used, 
the Court may consider the memorandum of appeal under S. d' 4. 
Civil Procedure Code, 1882, but where the paper has no stamp, and 
is not a memorandum of appeal, the payment of court-fee on the 
regular appeal cannot be held to relate back to the memorandum of 
appeal which accompanies the application for leave as a pauper, so 
as' to convert that memorandum of appeal into a good appeal within 
time. This view was taken on the basis of theory that there is no 
proper presentation of appeal where the appeal is wholly unstamped. 
But now see and cf. S. 149, Civil Procedure Code. This ruling 
is therefore no longer good law, and is further opposed to the view 
taken by the Privy Council in Skinner v. Orde^^ which was sought 
to be distinguished on the ground that it was a ruling under the old 
Act of 1859, but the principle of which has been followed since by 
all the High Courts, even under the analogous provisions of the 
later Codes. However, in Girwarlal v. Lakshmi Narainf^^ the 


9. Bai Ful v. Desai Mainorhhai, (1897) 22 Bom. 849. 

10. Dtnrga Charon v. Dookhirantj (1899) 26 Cal. 925. 

11. Diyaldas v. Sunderdas, 3 Lah. 35=1922 Lah. 225'=65 I.C. 74L' 

12. Nallavadiva v. Subrantania, (1916) 40 Mad. 687. 

'3. Sajjadali Khan v. Jagmohandas, 1926 Oudh 13 (14).. 

^4, 13 All. 305. 

15. 2 All. 41 (P.C.). 

16. (1904) 26 All. 329. 
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Allahabad High Court has itself taken a different view. Where a 
District Judge, after rejecting an application for leave lo appeal as 
in forma pauperis, granted time beyond the expiry of limitation for 
the applic^t to file a regular appeal on the full court-fee, it was 
held that inasmuch as the appeal could only be admitted by the aid 
of S. 5 of the Indian Limitation Act, 1877, the Court must be taken 
to have exercised the powers conferred by that section, although the 
section was not referred to by the Court. 


The Bombay High Court pointed out in the case of 

. Bai Ful v. Desai Manorbfiai,'’^ that in the 
e om ay view. case of appeals, the Code of Civil Pro¬ 
cedure requires two separate documents to be presented, a memo¬ 
randum of appeal and an application for leave to appeal as a 
pauper. The rule in S. 413, Civil Procedure Code, 1882, (O. 33, 
R. 15) of the Civil Procedure Code cannot apply to appeals. When 
the Judge disposes of the pauper application he does not thereby 
necessarily dispose of the appeal. He may still treat it as an existing 
appeal if the appellant desires to continue it. 


The 

view. 


Calcutta 


115. In Durga Charan v. Dookhiram,'^'^ where a suit was 

brought in forma pauperis on behalf of a 
minor represented by his next friend, and 
dismissed by the trial Court, an appeal was 
preferred to the District Judge within time, but the memorandum of 
appeal was insufficiently stamped. Pending application for leave to 
appeal in forma pauperis, the minor became entitled to certain pro¬ 
perty, and the Court allowed time to pay up proper court-fees which 
was duly paid. On an objection by defendant-appellant in the High 
Court, it was held that the appeal being admitted by the District 
Judge without any objection from the defendant, there was 
‘‘sufficient cause*" for delay, and the appeal was not put of time. 


116. In a similar case of pauper appeal, with an application 

for leave to appeal as pauper, presented 
The Lahore view, vvithin time, which was rejected, and court- 

fees was paid up, after the period of limitation, according to the 
order of the Court, the Lahore High Court held that the order 
dismissing the application to appeal as a pauper does not affect the 
fact that the appeal has been preferred within the prescribed period, 
if’the appellant has paid the court-fees in obedience to the Court’s 
order and the presentation of the appeal cannot be held to be after 
the expiry of limitation, and the appellant is entitled to have the 
appeal heard. The memorandum of appeal remained for separate 
disposal, when the application was rejected.^® Accordingly, that 


17. (1897) 22 Bom. 849. 

18. (1899) 26 Cal. 925. 

19. Di^aldas y, Sunder Das, 1922 Lah. 225=3 Lah. 35=65 I.C. 741 
(This ruling distiiig^shes the case of application to appeal as pauper from 
applications to sue as pauper). 
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^ fViP ^)^strict Tudee having rejected the application to appeal 
a pauper harto^pas! an ordfr on the appeal giving time to pay 
the Lficit court-^ees, S. 149, Civil Procedure Code came into 

operation and the appeal was clearly validated ^ ® 

original presentation by the payment of court-fee ivithin the time 

allowed. 

117 The Madras decision in Nailavadiva v. SubranMnif^ is to 

the same effect. There an application for 
The Madras view- leave to appeal in forma pauperis accompany- 

ing an unstamped memorandum of appeal, ^ed in 

by a District Court, some months afterwards, during Christmas 
holidays. On the re-opening day, the appellant applied for and 
obtained from the Court, time to pay the court-fee on the memo¬ 
randum of appeal, and the court-fee was paid as ordered. It was 

held 

“(1) that the appeal was in time and must be deemed to have been 

filed as on the original date of presentation; 

“(2') that the dismissal of an application to appeal in forma pauperts 
does not necessarily lead to a dismissal of the memorandum of appeal; an , 
“(3) that an appellate Court has under S. 149, C. P. Code, power 
to grant time to pay the requisite court-fee. 

118. In the Oudh Judicial Commissioner’s Court, Dalai, J., 

has pointed out the procedure of considering 
the two documents presented under O. 44, 
R 1, as separate; and while dismissing the application for leave to 

appeal as a pauper summarily under the proviso to R. 
inquiry on the ground that the applicant was not a pauper, the Court 
passes a separate order on the memorandum of appeal directing e 
appellant to pay the court-fee within a certain time with a penalty 
attached, of his appeal being liable to dismissal for want of such 
payment.^'^ This practice would accord with what is suggested by 
Oldfield, J., in the Madras case of ‘^Nailavadiva v. Subramama, 
for return of memoranda of appeal for payment of deficient 
as ordinary memoranda would be, especially where the appe ant 
asks for it, on orders being passed against him on the pauperism 

application. 

“The anomaly if any, would be less than that involved in the alternative 
view of law, that O. 7, R. 11 (c) is inapplicable and the dismissal of pauper 
application in effect entails dismissal of the appeal, since time would hardly 
ever be left for its presentation after the dismissal proceedings.”^ 

119. WINDING UP OF COMPANIES.—Under S. 175, of 
the Companies Act, VII of 1913, (correspondin g to S. 149 of the 


The Oudh Court. 


20. Diyaldas v. Sunder Das, 1922 Lah. 225—3 Lah. 35 65 I.C. 

21. (1916) 40 Mad. 687: Followed 22 Bom. 849.. - 

22. Sajjadali Khan v. Jagmohandas, 1926 Oudh . 13. . - 

23. (1916) 40 Mad. 687 <689). ' , 

24. Ibid. 


741. 
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old Act), an official liquidator is appointed by the Court “for the 
purpose of conducting the proceedings in winding up a company 
Md performing such duties in reference thereto as the Court may 
impose. The term official liquidator’* is taken as confined to 
liquidators in compulsory winding up proceedings by the Court, and 
does not include a liquidator in a purely voluntary winding up 
under S. 207 of the Act, or even in any winding up subject to the 
supervision of the Court.*® Under the scheme of the Act, {vide 
Ss. 184 ^d 207), the assets of the Company in liquidation shall be 
applied in discharge of its liabilities, which includes liabilities 
^ existing at date of the order,” or “at the commencement of the wind¬ 
ing up,” although the new Act omits these words, to be found in 
the corresponding Ss. 144 and 177 of the old Act VI of 1882, 
respectively. 


120. The Explanation in S. 3 of the present Limitation 


Application of the 
explanation. 


Act, reproduces the provision first intro¬ 
duced by Act IX of 1871, and repeated in 
S. 4 of the Act XV of 1877. It was held in 


a case under the Companies Act of 1857, that a claim sent to the 
Official Liquidator was barred where it was sent in only after the 
period of limitation for enforcing the claim by a suit against the 
company was barred, regarding the claim against the official liqui¬ 
dator as analogous to the institution of a suit against a Company.^® 
The Explanation in S. 3 of the present Limitation Act, (and in the 
corresponding provisions of the earlier Acts), introduces the rule, 
as an exception to the ordinary rule that the suit is instituted 
when the plaint is presented. In the case of a suit against a 
company which is being wound up by the Court, the institution of 
the suit is (for the purposes of S. 3) advanced to an earlier date, 

viz., the date when the claim was first sent in to the official 
liquidator.^^ 


The claims hy, the Official Liquidator are of course 
Does not cover not covered by the Explanation to 

qid^tor.^ ^ ^ ' S. 3: and the proceedings in bankruptcy 

and winding up have, with reference to the 
statute of limitation, no effect as regards debts due to the bankrupt 
or company, i.e., notwithstanding the creditor's bankruptcy, the 

statute runs against him (or rather against his Receiver in 
bankruptcy) 

i 

^ • 

25. In Tt The Carwar Company, Ltd., (1882) 6 Bom. 640. 

Ganges Steam Navigation Co., 2 Ind. Jur. (N. S.) 180 
(181) ; also see and cf. In the matter of T. Agabeg, (1882) 12 C.L.R. 165. 

27. Hansraj v. Dehra Dim M. E. T. Cq., 1933 P.C. 63 (64)=142 
I.C. 7=54AU.4067. 

28. Halsbury, Vol. 19, pp. 54 and 191; Rustomfi, p. 35. 
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The explanation to S. 3, is not concerned with the question 

as to what is a “suit” or is to be considered 
Does not cover a suit within S. 3, of the Limitation Act. 

applications by offi- assumes the existence of a suit (which has 

cial liquidator or by instituted by the presentation of a 

company. plaint and is concerned only with the point 

of time at which the suit is for the purposes of S. 3 to be treated as 
being instituted. It has been held accordingly by their Lordships 
of the Privy Council, in the recent case of Hansraj v. Official Liqui- 
dators^o that a mere claim against the Company, not accompanied 
by a proceeding instituted by the presentation of a plaint, cannot 
be considered as a “suit instituted” within the meaning of the 
Explanation. Similarly, a claim by or on behalf of a Cornpany 
(e.g., an application in the winding up by the Official Liquidators 
of a Company to recover certain sums from the debtors to the Com¬ 
pany) cannot be treated as a “suit”.“ The Rangoon High Court 
has held, likewise, that S. 3 of the Limitation Act does not apply to 
the case of the claim by liquidators under S. 47, Burma Co-operative 
Societies Act, “because such a claim would ordinarily have to be 
made in a Court of law on whom S. 3, Limitation Act, is binding. 

It has been observed, 

“that in England time would not run against an insolvent after the vesting 
order for the reason that all his assets thereupon vest in the official ^signee 
as trustee for the creditors. But there does not appear to be anything in 
our Statute of Limitation to stop time running once it had begun to run, for 

any such reason.”*^ 

In India, the pendency of proceedings under Insolvency laws does 
not suspend the statute upon debts provable in Insolvency, since 
the proceedings do not prevent the creditor from bringing an action 
upon his debt,^" but only make it necessary that leave to sue should 
be obtained from Court before a suit could be filed against him 
while the adjudication was in force. 

The explanation does not apply to claims against voluntary 
liquidators and does not affect the statutory duty of the liquidator 
to discharge liabilities as they exist at the commencement of the 
voluntary liquidation. Where a Company has gone into voluntary 
liquidation it can still be sued for debts due by it incurred prior to 

29 . 54 All. 1067=142 I.C. 7=1933 P.C. 63 (P.C.). 

30. Hansraj v. Official Liquidator's, supra. Also see Halsbury, Vol. 19, 
p. 191 (The Bankruptcy of a creditor is no excuse for delay in bringing an 

action beyond statutory period). 

31. Maung Balat v. Liquidator, K. T. Co-operative Society 193\ 
Rang. 72=131 I.C. 55=8 Rang. 581 (Chary, J.). 

32. Per Beaman, J., in Chobey Shrigopal Chiranjila! v.Dhanlal Ghasv- 
ram, (1910) 35 Bom. 383 (386); cf. Halsbury, Vol. 19, p. 191. 

33. Sidhraj Bhojraj v. Alii Haji, (1922) 47 Bom. 244. ^ 

34. Ramaswami Pillai v. Govindasami Naicker, (1918) 42 Mad. 319 
49 I.C. 625. 
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I liquidation, although the fact that there are liquidators may be 
material if execution of the decree is sought."*® In the case of a 
winding up order against a Company, the official liquidator is not a 
person in whom the assets of the Company are z^csted in trust for 
the creditors in the strict legal sense,and, the ordinary period of 
limitation for suits will apply to all claims by the crediors, but this 
Explanation to S. 3, will save the claims of those creditors who had 
sent in their claims in time to the official liquidator; and “may apply 
usefully, in cases where it becomes necessary at any time to sue 
the Company as, for instance, where the winding up is annulled or 
indefinitely stayed.”®^ 


4. Where the period of limitation prescribed for any 
suit, appeal, or application expires on a day when the Court 
is closed, the suit, appeal or application may be instituted, 
preferred or made on the day that the Court re-opens. 

SYNOPSIS. 

121. Previous Legislation. 

122. Analogous Provisions. 

123. The Broad Principle. 

(1) English cases. 

(2) Calcutta. 

(3) Madras. 

(4) Bombay. 

(5) Allahabad. 

(6) Nagpur. 

^2^ Scope of the Section. 

Applicable to periods prescribed by all special and local laws. 

125-126. Conflict of views prior to 1922. 

127. Special Acts whether complete Codes. 

1^. General principles whether ‘^affecting” or “altering” special laws. 
129. Code of Civil Procedure whether affected by several rules of 
limitation. 

130_ JtfPeriod oC limitation prescribed.” 

131. Prescribed in the Schedule. 

132. Prescribed in the Act. 

133. Prescribed anywhere. 

134. No extension of period by S. 4. 

135; Cumulative benefit of S. 4 with other Sections—Ss. 4 and 12 
of the Act. 

' 136. Ibid., Ss. 4 and 6 of the Act. 

• < 137. Ibid.) Ss. 4 and 31 of the Act. 

• ’»138. - tbid^, Ss. 4 and 19 of the Act. 

139. Closing of Court. 

14fi. ' Qosing of wrong Court. 

141-146., r Ss. 4 and 14 cannot be tacked, 

.V . '• 

rn 35. Koffymdapmi, V. Somasundaram, (1891) IS Mad. 97. 

M.-Agency Co. v. Christina Morrises, (1898) 

Act, p. 735. 



iZeoland L. 
A. Cw 349 (P.C.i. 

' 37. Mitr<fs Limitation 
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notes. 

121. PREVIOUS LEGISLATION.— Under the Bengal 
Bengal Regula- Regulations there was no specific provision 
tions. analogous to this section; but provision was 

made for extension of time in the following terms : “Unless the com¬ 
plainant .... shall prove that either from minority, or other 
good and sufficient cause, he had been precluded from obtaining 

redress.”^® 


Under Act XIV of 1859, the period of limitation was not 

* . vTxr f 10 CQ affected by the holidays; and a suit was 

Act XIV of 1859. by limitation where the time for its 

institution expired on a holiday.®® A Full Bench of the Calcutta 
High Court had, on a reference from the Small Cause Court, ruled 
that the period of limitation was fixed by the Act, and no discretion 
was given to the Courts to extend the time, as the then Limitation 
Act did not admit of any extension on good and sufficient cause 
being shown.^® Under Act XJV of 1859, a plaintiff was not held 
entitled to make any deduction from the period of limitation, be¬ 
cause the Court was closed.”*^ But, this was held to be no reason 
why a plaint should-not be received and admitted by a Court on a 
Sunday or other holiday.'^® As regards appeals, and applications 
for review, under the Code of 1859, a Full Bench of the Calcutta 
High Court ruled, putting “a reasonable construction on the Act, 
and having reference to the practice which had always been adopted 
under this and similar Acts, of allowing parties to come in on 
Monday when the last day falls on a Sunday, or on the expiry of 
holidays if the last day happens to fall on a holiday,” that when the 
last day falls on a Sunday, or on a holiday, or in the middle of a 
number of days which are holidays, the party ought to be allowed 
to file his appeal or review on the first day of the sitting of the 
Court afterwards.^® But, this did not mean that the whole number 
of days which fell in the vacation were to be excluded in the cal¬ 
culation of the 90 days for a review application.*^ 


38. See S. 14, Bengal Regulation III of 1793; also see S. 8, Bengal 
Regulation III of 1795; S. 18 (3),. Bengal Regulation II of 1803; S. 7, 
Bengal Regulation II of 1805; and S. 18 of Madras Regulation II of 1802. 

39. Messrs. S. E. Collis and T. B. Grant v. Tarini Charana Swgh, 
(1865) 3 W.R. 209; Holee Rant Doss v. Mihee Ram Gogoee, (1866) 6 W.R. 
39 (40) ; also see, Ramasanuy Chefty v. Venkatachallapathy, 2 M.H.C.R. 
468. 

40. Rajkisto Roy v. Deno Bundhoo, 3 W. R. S. C. C. 5 (F.B.). 

41. Kudomessuree Dassee v. Enann AH Mookhtear, (1873) 20 W^.R» 

167. 

42. UnuntQ Ram v. Protab Chunder, (1871) 16-W. R. 230. 

43. Per Peacock, C. J., in Narain Mundul v. Banee - Madhub Sircar, 
(1869) 12 W. R. 21 (F.B.). 

44. Ibid. ... 
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In Act IX of 1871, it was enacted in S. 5. 

^Lct I3C of 1871* the period of limitEtion prescribed for 3 iiy suit, 

^ . . , , , appeal or application, expires on a day when the 

t-ourt IS closed, the suit, appeal, or application, may be instituted, presented, 
or made on the day that the Court re-opens.” 

Any appeal or application for a review of judgment may be admitted 
alter the period of limitation prescribed therefor, when the appellant nr 
applicant satisfies the Court that he had sufiicient cause for not presenting 
the appeal or makiing the application within such period.” 

And this provision was re-enacted in S. 5 of Act XV of 1877. 
Act XV of 1877. In the present Act, S. 4 corresponds to S. 5, 
cl. (1)_ of the old Act (XV of 1877), with verbal alterations, vis., of 

word **where** for at the commencement, and of the word 
preferred, for the word ‘^presented” after the word instituted. 
And, S. 5 of the present Act* corresponds to the second clause of 
S. 5 of Act XV of 1877. 

122. ANALOGOUS PROVISIONS.——General Clauses 

Act (X of 1897), S, 10 (1), provides as follows:— 

AVhere, by any Act of the Governor-General in Council or 
Regulation made after the commencement of this act, any act or 
proceeding is directed or allowed to be done or taken in any Court 
or office on a certain day or within a prescribed period, then, if the 
Court or office is closed on that day or the last day of the prescribed 
period, the act or proceeding shall be considered as done or taken 
in due time if it is done or taken on the next day afterwards on 
which the Court or office is open." 

P^^ovided that nothing in this section shall apply to any act 
or proceeding to which the Indian Limitation Act, 1877, applies." 
This provision is not retrospective. Similar provisions are to be 
found in the General Clauses Acts of the various Presidencies: 
vide, S. 12, Act I of 1899 (the Bengal General Clauses Act) j S. 11, 
Act I of 1891 (the Madras General Clauses Act) ; also see, the 
Bombay General Clauses Act (I of 1904); the United Provinces 
General Oauses Act (I of 1904) ; the Punjab General Clauses Act 

(I of 1896) ; the Burma Act I of 1893; and the Eastern Bengal 
and Assam Act I of 1909. 


123. THE BROAD PRINCIPLE.-—The broad principle was 

vLrrtrMn’h English casc, IVaterton v. 

xuigiisn cases. Baker 


that although the parties themselves cannot extend the time for doing an 
act in Court yet if the delay is caused not by an act of their own, but by 
some act of the Court itself,—such as the fact of the Court being closed— 
they are entitled to do the act on the first opening day.” 

In the case of Mayor v. Harding ,the Courts were closed from 


45. L.R. 3 Q.B, 173. 

J 4S-a. L.R. 2 Q.B. 410. 
18 
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Good Friday until the following Wednesday, and it was held that 
the transmiLion of the record on Wednesday was a transmission 
within the period required by the English Act although the penod 

had expired. 

This then, is the general principle ; and it has been followed in 
Calcutta. several High Courts in India. In the case o 

Hossein Ally v. Donzelle*^^ a tenant was sued under Act VIII of 
1869 and a decree obtained against him in the terms of b. bZ ot 
that Act which provides that if the amount of arrears, interest ^d 
costs be paid within 15 days from the date of the decree, executipn 
shall be stayed. Owing to the Court being closed it was impossible 
to carry out the express terms of the Act; but the amount was paid 
on the first opening day, and the Calcutta High Court, in conformity 
with the rules laid down in Mayor v. Harding,^^'^ held that the pay¬ 
ment was good. This general principle was followed in a case under 
the Bengal Tenancy Act (VIII of 1885), S. 174, and extension of 
time was allowed when the Court was closed, although this prin¬ 
ciple had been expressly incorporated in S. 66, but was not expressly 
mentioned in S. 174, Act VIII of 1885. It was held that S. 66 made 
no change in the law, which was the same as before, and the appli 
cant was allowed the benefit of the general principle. In Peary 
Mohan v. Anunda Chiurn,^'^ this principle was applied to an appli¬ 
cation under the Code of Civil Procedure for execution of a decree, 
which was neither a special nor a local law, observing 

“that it had been followed in several cases, viz., Behari Loll^ Mdbkerjee v. 
Mungolanath Mookerjee,^^ Golapchund No.wlucka v. Khristo Chunder,^^ 
Hossein Ally v. DonzeUo,^^ and Khosalal Mahton v. Gunesh and 

it bad been recognised, as regards future enactments), by S. 7 of the General 

Clauses Act I of 1887.” 

See also, Surendra v. Souravini~ and Roy Jotindrana-th v. Rai Pra- 
sanna Kumar,^ where this principle has been applied even for cases 
outside the scope of the statute. The Madras High Court applied 

the principle stated in the Calcutta case of 
Madras. Shooshee Bhusan Rudro v. Gobtnd Chunder 

Roy,^'* to a case where an order had been made for the payment of 


45-b. (1880) 5 Cal. 906. 

45-c. L.R. 2 Q.B. 410, supra. 

46. Shooshee Bfuiisan Rudro v. Gobind Chunder Roy, (1890) .IS ^Cal. 
231 (234). 

47. (1891) 18 Cal. 631 (634). 

48. (1880) 5 Cal. 110. 

49. (1880) 5 Cal. 314. 

50. (1880) 5 Cal. 906. 

1. (1881) 7 Cal. 690. •'- 

2. 10 C.W.N. 535 (539). 

3. 11 C.W.N. 1104. 

3-a. 18 Cal. 231. . • ^ 
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money in a suit on a certain date, and the Court was closed on the 
date. It was held that a payment made on the following day was 
a good payment for the purposes of the order.'* Again, in a suit to 
set aside a distraint under S. 15 of the Rent Recovery Act (Madras), 
1865, to which the provisions of the Limitation Act, or of the 
General Glauses Act, 1891, were not applicable, it was held that 

‘‘there is a general principle of law which has been recognized in two 
recent cases by the High Court of Calcutta, that where parties are prevented 
from doing a thing in Court on a particular day not by any act of their 
•own, but by the act of the Court itself they are entitled to do it at the fir.st 
subsequent opportunity.”* 


Similarly, in a case under the Madras Harbour Trust Act (Madras) 
(Act II of 1886), which had to be instituted within six months after 
the date of cause of action, assuming that the provisions of the 
general law of limitation did not control the special provision of 
the Harbour Trust Act,—a point on which there was some doubt 
at the time,—the Court was prepared to hold. 

“that the plaintiff must be deemed to have commenced this suit in due time 
"because it was owing to the act of the Court itself that he was prevented 
from presenting his plaint.” 


On the date when the six months expired, and until the day before 
the plaint was presented, the Court was closed.® This series of 
rulings was accepted in Arbuthnot & Co. v. Sabhapati Mudaliar,’’ 
and in Subramania Pattar Karikar v. Edathil Madhathit^ by the 
Madras High Court. Where, according to the practice of the 

Bombay High Court, plaints are received 
during the long vacation, and the plaint in 
•question could admittedly have been lodged at any time between 
the commencement of the vacation and the date on which the period 
of limitation expired, the Court refused to apply the principle 


Bombay* 


“that when a party has to do something before a certain day and if upon that 
day or before that day he cannotl do that thing by reason of the act of the 


. 4. Aravamudu Ayyangar v. Samiyappa Nadaii, (1897) 21 Mad. 385; 
followed Dahee Rawooi v. Heeramun Mahatoon, (1^7) 8 W.R. 223 (Mort¬ 
gage money deposited in Judge's Court on the first day of re-opening of Coxirt 
■after the due date for deposit, on which the Court was closed). 

‘ ' 5. Sambasivachcuri v. Ramasanti Reddi, (1898) 22 Mad. 179 (182) : 
Rdd. on, Shaoshee Bhusan, .Rudro v. Gpbind Chwider Roy, 18 Cal. 231 
(234)„ and P^ory Mohun Aich v. Atmnda Churn Bis^was, 18 Cal. 631 (634). 

6. Haji Jsmall Sait v. Trustees of the Harbour, Madras, (1900) 23 
Mad. 389 (397). 

7. 14 I.C. 578=23 M.L.J. 221 (Presentation of appeal in Insolvency 
proceeding, on the re-opening day after vacations). 

8. 23 I.C. 23=26 M.L.J. 307 (A"case under S..77 of the Registration 

Act, where time expired when Court closed, and the suit filed immediately 
on the re-opening of Court was held within time). - • 
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Court then he is entitled to an extension of the time over that period 
during whicli he is delayed by the Court’s action”.® 

The Allahabad High Court, has approved of the principle stated 

in Calcutta and Madras cases cited above, in 
Allahabad. g^^ch case of Muhammad Jan v. 

Shiamhil,^^ overruling the Bench decision in the case of Hirday 
Mavaifi v. Alam and the law was affirmed as settled by the 

two previous decisions of the same High Court, in Dabi Din Rai v. 
Aluhd. and in the case of Bisheshur Naik v. Said-‘ud-din^^ and 

the subsequent case of Reoti Ram v. Sit a RamJ* Accordingly,, 
where by an appellate decree, the plaintiff in two pre-emption cases 
was given one month within which to deposit certain money, if he 
desired to have the benefit of the decree in his favour, the deposit 
tendered by the decree-holder on the day Courts re-opened was held 
to be in time under the terms of the decree.^ This Full Bench deci¬ 
sion was relied upon in Mahomed Hashim v. Radha Kishun,^^ as. 
authorit3^ for the proposition that 


“whether a conditional decree is passed on payment of money it is open to 
the decree-holder to deposit the money after the re-opening of the Court,, 
if the Court was closed on the last date on which the money could be- 
deposited.” 

In Balkrishna v. Tiwa,^'^ Drake-Brock- 

Nagpur. - J Nagpur, held that 

“the law does not compel a man to do that which he cannot possibly perform,” 

and 

“that the closing of the Court cannot prejudice a man in doing an act required 
to be done in Court.” 

Following this view, it was held by Batten, J.C., in Dhanu Singh 
V. KeshoprasadJ^ that a payment into Court under decree is suffi¬ 
ciently complied if made on the day the Court re-opens, and 

“that the Court cannot by being closed shorten the time allowed 'by the- 
decree.” 


9. Dharmsi Morarji Chemical Co,, Ltd. v. Occhadlal Hargovandas- 
Shah, 1927 Bom. 480=103 I.C. 540=51 Bom. 848. 

10. 1924 All. 218=46 All. 328=78 I.C. 1014 (F.B.). 

11. (1919) 41 All. 47=16 A.L.J. 892=48 I.C. 353: (O. R.) in 46 
All. 328 (F.B.), supra. But see and cf. Himmum v. Fauja, 3 L.L.J. 310 
(F.B.), which agreed with the view expressed in Hirde NGrainy's case. 

12. (1881) 3 All. 850=(1881) A.W.N. 100. 

13. (1884) A.W.N. 217. 

14. (1921) 19 A.L.J. 49=60 I.C. 894=1921.All. 44. ... 

15. 1924 All. 218=46 All. 328=78 I.C. 1014 (F.B.), supra. 

16. 1925 All. 687=87 I.C. 620. 

17. (1911) 7 N.L.R. 170=12 I.C. 810. 

18. 1923 Nag. 246=19 N.L.R. 116=72 I.C. 388. 


S. 4] Limitation of Suits, Appeals and Applications. 141 


Where S. 4 of the Limitation Act was inapplicable because the 
Court was not closed, but, at the instance of the Court, a party 
was informed that his application could not be received on a parti¬ 
cular day, and next day the limitation expired, it was held by Findlay, 
OJ.C., tha't, in the circumstances, he was entitled to the necessaiy 
extension of limitation on the principle actus cuviac neinvten gravahit, 
in the exercise of the inherent powers of the Court under S. 151 of 
the Civil Procedure Code.^® 


124. SCOPE OF THE SECTION.—By the Limitation 


Applicable to 
periods prescribed 
by all special, or 
local laws. 


Amendment Act (X of 1922), S. 29 of this 
Act has been amended so as to make the provi¬ 
sions of this section applicable to periods 
prescribed by all special or local laws also, 
unless expressly excluded. Section 29 (2) 
(a), now is to the following effect: 


“The provisions contained in S. 4, Ss. 9 to 18, and S. 22, shall apply 
only in so far as and to the extent to which, they are not expressly excluded 
by such special or local law,*' 

In Jiwan Singh v. Managing Committee, Gurdwara TaKli Sahib 
The Lahore High Court held that this amendment excludes the 
applicability of S. 4, Limitation Act, only when a special or local 
law expressly excludes it. Accordingly, that the applicability of 
S. 4 not being expressly excluded by the Gurdwaras Act of 1925, 
the managing committee were entitled to institute their suit on the 
re-opening of Courts after a local holiday on the 91st day, although 
a suit under S. 28 should ordinarily be instituted within a period 
of 90 days. 

In Mt. Dhanpati Kuer v. Kandhaiya,^^ Srivastava, J., has held, 
in a case under U. P. Land Revenue Act (III of 1901), S. Ill, 
{b), that 

“if the partition Court decides to take action under cl. (ft), S. Ill, then 
according to the provisions of that clause it must require the party con¬ 
cerned to institute, within three months, a suit in the Civil Court for the 
determination of such question. This period of three months Is clearly a 
period of limitation prescribed by statute within the meaning of S, 29, 
Limitation Act;** 

And, there being no provision of the Land Revenue Act expressly 
excluding the application of S. 4 to such cases, the suit instituted 
one day too late, because the last date allowed by the Assistant 
Collector in his order was a Sunday, was held to be within limita¬ 
tion, Similarly, in the Provincial Insolvency Act, 1920, there is 
no provision excluding the applicability of S. 4, Limitation Act, to 
applications under S. 68, Provincial Insolvency Act. Therefore, by 


19. Raotmat v. Amarsingh, 1926 Nag. 331=9 N.L.J. 57=96 I.C. 376. 

20. 1930 LaJi. 800 (Broadway and Abdul Qadii*, JJ.). 

21. 1930 Oudh‘37r (374)=127 I.C. 28=7 O.W.N. 586. 
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reason of the express terms of S. 29 (2) (a). Limitation Act, Section 
4 of the Act has been applied to such applications^ In a case under 
the Presidency Towns Insolvency Act, HI o* 1909. S. 46 (3), 
where the period of limitation expired on a holiday, and the debtor 
was adjudged insolvent on the morning of the re-opemng day, toe 
Full Bench of the Madras High Court, held that the fact of toe 
adjudication was sufficient to make it unnecessaiy for the creditor 
to file the suit, and the debt could be proved in the insolvency pro¬ 
ceeding. It was remarl ^d that S. 4 of the Limitatio n Act does not 
extend th.CjjPTTdffi'orTTij^tion; it merely gr ^s an extended time to 
^ in wrVi irh tn enforce hlV^EIaim under certain circumstances. 


125 Prior to 1922, when the Limitation Act was amended, as 

noticed above, by Act X of 1922, there was a 
(ii) Conflict of considerable conflict of views on the question 

views prior to 1922. whether the general provisions of Ss. 4 and 5 

of the Limitation Act, corresponding to S. 5 
of the previous Limitation Acts IX of 1871, and of XV of 1877, 
should apply to cases under a special or local law. These 
sions are now of purely academic interest, and need not be discussed 
in detail. However, a group of cases had held, under Act XV of 
1877, that the words “period of limitation prescribed foP’ in S. 5,. 
Act XV of 1877, must be read with S. 4 of the Act; and that 
consequently the period in question must be the one prescribed by 
the Limitation Act, and not by any other Act. For example in 
Degamhar Mosamdar v. Kdllynath^ it was held that the seven days 
within which a notice of objections to a decree by a respondent 
under S. 561 of the Civil Procedure Code, 1877 had to be given, 
was not a period to which the provisions of paragraph 2 of S. 5 
of the Limitation Act XV of 1877 could be extended, and the Court 
had no discretion to extend the period. In Thir Singh v. Venkata^ 
raniier,'^^ a case under S. 5, of Act IX of 1871, the Madras High 
Court had held that the exceptions contained in S. 5 of Act IX of 
1871 applied only to cases dealt with under the general law of 
limitation; and, similarly, the Calcutta High Court ruled in Radha 
Shyam Kar v. Dinabandhu a case under Act IX of 1908, 

that the general provisions of the Limitation Act could not extend 
the time prescribed by S. 174, of the Bengal Tenancies Act (VIII 
of 1885), and notwithstanding the fraud alleged by the petitioners, 
the applicant was not entitled to protection under S. 18 of the 


22. Ma Than May v. The Bailiff, 1931 Rang. 209=9 Rang. 150—134 
LC. 223. 

23. Fatiwa Bi v. Magoor Khan, 1932 Mad. 287 (289)=^136 I.C. 822 
55 Mad. 630. 

24. (1881) 7 Cal. 654: Followed in Kally Prosunno Bisweis v. Mungala 
Dagsee, (1883) 9 Cal. 631. 

25. (1880) 3 Mad. 92. 

26. (1913) 18 C.W.N. 31=18 C.L.J. 533=20 I.C. 760. 
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Indian Limitation Act. The Allahabad High Court, held in 
Muhwfintad Husen v. Muzaffar Hiisen'^'* that a suit for profits under 
(^) Act XII of 1881, the period of limitation for the 
filing of which expired in respect of a portion of the claim on a day 
when the Court was closed, could not be brought on the day when 
Court re-opened, but, so far as that portion was concerned, was 
barred by limitation. These cases are no longer good law. 

126. A contrary view was taken in Golap Chand Nowluckha 
V. Krishto Chunder,^^ where benefit of S. 5 of the Limitation Act 
was allowed in a suit under S. 30 of Bengal Act VIII of 1869, 
against the strict provisions of the special law, and the suit being 
brought on the first day after the Court re-opened was held in time. 
This case was followed in Nijabutoolla v. Wazir Ali/^ where the 
provisions of S, 5, of Act XjV of 1877 were applied to suits insti¬ 
tuted under the provisions of ’S. 77 of the Act; and, the principle 
of the ruling was applied in Khetter Mohun Chuckerbutty's case,'^ 
holding that S. 14 of the Lijnitation Act was applicable not only 
to the provisions of all Acts providing a special time for the limita¬ 
tion of suits, but also to the provisions of the Limitation Act itself. 
The Bombay High Court, followed the Calcutta decisions, holding 
that the general provisions of the Limitation Act XV of 1877 were 
applicable to cases for which periods of limitation were specially 
provided by local or special laws.®^ 

127. A Full Bench of the Madras High Court, in Veeramma 

Special Acts, v. Abbiah,^"^ held on a review of the authori- 

Cod«“ "“P^*** ties, English and Indian, that 

when the Act to be modified by S. 6 of the Limitation Act is of a very 
special kind, complete in itself, and it does not admit of the several provi¬ 
sions of the Limitation Act being imported into it without incon,gruity and 
without defeating the intention of the legislature, it is not controlled by the 
gener'al provisions of the Limitation Act.” 

Reliance was placed for this view on the Privy Council deci¬ 
sion in Mohwmmud Bahadur Khan v. The Collector of Bareilly/^ 
and on the principle stated in the English decisions in the cases of 


27. (1898) 21 AIL 22. 

28. (1879) 5 Cal. 314: followed in Guracharya v. Belgaum Town 
MutUcipaltiy, 8 Bom. 529. 


(1882) 8 Cal. 910: also see Mattahar Moilah v. ShosH Bhutan, 

rc • r (Cal.), and Ahad Baksh v. Babar AH, (1912) 14 I.C. 173 (Cal.) 

11 ** *’^8i®tration of document: Court closed on last day for filing suit : 

re-opening day) ; and Suhramaniam v. Edathil, 23 
l.L. 23 (Mad.) to same effect. 

luf (O.R.) in Kalimuddin Moilah v. Sahibuddin 

Moilah, (1919) 47 Cal. 300=24 C.W.N. 4. 

31. Owracharya v. Belgaum. Town Municipality, (1884) 8 Bom 529 

32. (189p 18 Mad. 99 (F.B.). 

33. L.R. 1 I.A. 167=21 W.R. 318. 
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FUzgerald v. Champncys^'^ and the general rule laid down in Aber¬ 
gavenny V. Brace,^° that a statute prescribing rules for special 
subjects is not controlled by subsequent legislation of a general 
character. The Indian decisions were also reviewed, and the con¬ 
clusion was come to, both on the construction of S. 6 of Act XV of 
1877 and on authority, 

“that the general provisions of the last-mentioned Act modifying the 
operation of Special or Local Acts„ unless they are complete Codes in them¬ 
selves, are not on that ground affected by the General Act of Limitation.” 

Accordingly, in the case of the Registration Act, it was held 
that the Act is of a special kind, prescribing a specific and determi¬ 
nate period for registration, and that it contains rules of limitation 
complete in themselves; consequently S. 7, of the Limitation Act 
did not apply to suits instituted under S. 77 for a decree directing a 
document to be registered. 

A Full Bench of the Calcutta High Court, reached a similar 
conclusion, in Kalimuddin v. Sahibuddin,^^ that the provisions of 
S. 14 of the Limitation Act, 1908, cannot be applied in computing 
the period prescribed under S. 77 of the Registration Act, 1908. 
In Secretary of .State v. Shib Narain Hajra,^"^ a case under the 
Bengal Tenancy Act, it was likewise held, that the Bengal Tenancy 
Act being a local Act, the saving clause in S. 29 (b') of the Limita¬ 
tion Act applied, and S. 15, Cl. (2), thereof did not extend the 
limitation period of six months provided under S. 104-A of the 
Bengal Tenancy Act, which has always been regarded as a self- 
contained Code on the subject of limitation. On the same ground, 
the provisions of S. 12 of the Limitation Act were not applied to 
a case under the Madras Rent Recovery Act (VIII of 1865), 
an enactment dealing with a si>ecial subject, and intended, so far 
as the provisions of the Act go, to be a complete body of law and, 
it was held in Srinivasa Aiyangar v. The Secretary of State ,that 


34. 50 L.J. (Ch.) 777. 

35. L.R. 7 Ex. 170. 

36. (1919) 47 Cal. 300=24 C.W.N. 4 (F.B.) (O. R. 10 Cal. 265): 
Relied on Nagendronath Mtdlick v. Mathifira Mohun, (1891) 18 Cal. 368; 
andi Abdul Hakim v. Latifunnessa, 30 Cal. 532 [But see and cf. the amend¬ 
ment of S. 29 by Act X of 1922, which seems to have the effect of over¬ 
ruling the decision in the Full Bench cases 47 Cal. 300 (F.B.);, supra^. 

37. (1918) 46 Cal. 199: Relied on Secretary of State v. Gangadhar 
Nanda, (1917) 27 C.L.J. 374. 

38. Kumara A kappa v. Sithala Naidu, (1897) 20 Mad. •476:', also see 
and cf. Sambastva Chari v. Ramasami Reddi, (1898) 22 Mad. .179 (Held 
that the provisions of the Limitation Act do not apply to extend the time 
of 30 days limited by Ss. 18 and 51 of Act VHI of 1865, but the general 
principle was recognised to extend time when Court closed) . 

39. (1912) 38 Mad. 92: Followed Venkaia v. Chengadu, (1889) 12 
Mad. 168 (F.B.). 
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special or local Act depends on wliether il.,. ’* Prescribed by a 

be regarded as enacting a cLplete bod^ Art shoi.W 

«cMlng the possibility oi the'’ llSiVt 

A» AudSiTZ*" Sdi “TT •r,*!”’'"*' 

Art 1877 »» 1 * j ^ v_oaes, ^•Q., o. 5 of the Limitation 

fcn. £, TSl’S";,'? ® « <■> »< «■« N..W P 

id ,s. p“r,'5rt“=2; 

Letters Patent Lahore High Court has 

Appeals. Md that the Letters Patent of the Lahore 

thereunder ae to l- . together with the rules framed 

in themselves and ThlrlT appeals, are a complete Code 

tion Act includimr’ I general provisions of the Limita- 

Letters Patent." ^PP^^'s under S. 10 of the 

good under the amendment* o'f'l^^ a '°"Ser holds 

special or local laws”r^spec«L !f;h ^l^^SHUapEliLJ^ 
are complete Codes or not coniTderat.on wheWer thlf 

128. A Full Beimh of the Allahabad High Court held in 

Dorapadr v. Htrala/« that the application of 

^ principles would "affect", or 

alter the special laws within the meaning 

larlv Limitation Act always. Simi- 

Bench ruling held that reLrse cm“LT d^ 
visions of the Limitation Act IX of 1908 in d °l * ^ pro- 

mission of petitions and appeals prLenS ’a lr^^’"? 
under the provisions of the Provincial T 

1907). as such recourse would c ? iT 

of limitation, within S. 29 (1) (6) of the'T’** > period 

^ .H. F„„ BLi<SLirAz“a r;i?“ 

Beni Prasad v. Dharaka Rai, (1901) 23 All. 277 ^ 

Raghuhar v. Sheocharan, 4 O.C. 182. 

Purr an Chunder v. Mutty Lall, 4 Cal. SO 

V. Krishnamurthi, 20 Mad 249* an/i 
18 Mad. 99 (F.B.). ^aa. and Veeramma v. 

i-y7 61 I.C. 327=1921 Lah i i. 

Fa/ie/j MM. v. Chothu Ram, 60 I.C. 737=3 L L T 36l^Tfc 

Ramanand Lai, (1921) 59 I.C. 179=5 P.L t' 7ni’ 
general import held not incorporated in special law) ‘ ‘ ^ 

45. (1912) 34 All. 496 (F.B.). 

46. (1917) 41 Mad. 169 (F.B.). 

.. 19 


General Principles 
whether altering or 
affecting special 
laws. 


40. 

41. 

42. 

43. 
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Code of Civil 
Procedure how 

affected by general 
law of limitation. 


The Secretary of State for India" which formed the basis for 
the decision in Diiraiswami Iyengar v. Meenakshi Sundara Iyer, 
and was to the effect that appeals under S. 10 of the Madras Forest 
Act (V of 1882) are independent of the general provisions of the 

Indian Limitation Act. 

129. The Code of Civil Procedure is neither a special law nor 

a local law, therefore a rule enacted in a gene¬ 
ral law of limitation was held applicable ta 
applications under the Code of Civil Proce¬ 
dure Thus, the limitation of one year, pro¬ 
vided by S. 246 of Act VIII of 1859, was 

subject in the case of a minor, to be modified by Ss. 11 and 12 of 
Act XIV of 1859.^'’ This Privy Council ruling was followed 
the Madras High Court in Suhbaraya-n v. Natarajan,^^ where it was 
held per Ramesam, that the provisions of the Limitation Act are 
intended to govern the Civil Procedure Code which is a general Act 
and it cannot therefore be laid down as a rule that Ss. 4 to 25 of the 
Act do not apply to the Code. The period mentioned in S. 48, Civil 
Procedure Code, is however not a period of limitation in the strict 
sense; and consequently S. 15 (1), Limita^ Act is not applicable 
to it An application for execution ^oTjK^ decree stayed by an 
injunction or order of the Court, filed a^ twelve years from the 
date of the decree was held barred by time. But, where parties are 
prevented from doing a thingllTCoilrt on a particular day not by 
any act of their own, but by the act of the Court itself, they are 
entitled to do it on the first subsequent opportunity 


Illustrations. 

(1) Where in the case of an application to set aside an auction-sale- 

under O 21 R. 89, Civil Procedure Code,, made by the judgment-debtor, 

on the re-opening of the Courts after the vacations, a tender was also filed 

offering the whole of the amount mentioned in the proclamation of sate 

with compensation on the same day; but the Judge signed the tender one 

day later, and the actual payment was consequently delayed, S. 4 was held 

applicable, and as the delay in payment was not due to any fault of the 

judgment-debtor, the application was held not time-barred.® 

~ - 

47. (1911) 34 Mad. 505 (F.B.). 

48. (1895) 18 Mad. 99 (F.B.). 

49. Phoolbas Koonwur v. Jogeshur Sahoy, (1875) 1 Cal. 226=3 I.A.. 
7 (P.C.). 

50. (1922) 45 Mad. 785=43 M.L.J. 168; also see Raniana Reddt v. 
Bobu Reddi, (1912) 37 Mad. 186 [H^ld, that an application for execution 
was barred by the 12 years’ bar of limitation contained in the Civil Procedure 
Code, S. 230 (Act XIV of 1882), corresponding to S. 48, Act V of 1908, 
and S. 6 of the Limitation Act could not be invoked to extend the period,, 
as S. 6 is limited to cases where the limitation is provided for in the Limita¬ 
tion Act itself]. 

1. Peary Mohun Aich v. Anunda Churn Biswas, (1891) 18 Cal. 631. 

2. Durga Prasad v. Babtulal, 1922 All. 195=20 A.L.J. 543=67 I.C. 321 
(The broad principle was applied) . 
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(2) Similarly, where the judgment-debtor was prepared to deposit the 
necessary ptirdiase-money under O. 21, R. 89, but was told that the Judsv 
was busy and that the money should be deposited next day, though the 

werJ ‘he <l»y. ‘he circumstances of the case 

to fully justify the Court in having resort to the inherent powers 
of the Court under S 151 of the Civil Procedure Code and i„ givL. the 
one days extension of limitation necessary. The principle aclus curiae 
nemtnen gravabit obviously applied in this case.® 


(3) Where a question arose as to enlargement of time for making deposit 
of secunty for costs of appeal to Privy Council, under Ss. 600 and 602 of 
the old Code of Civil Procedure, the Madras High Court held that the Court 
may enlarge the time for making the deposit required by the Civil Procedure 

and Bhawani Perskad 

V. Mi. Bhagana,^ but those reasons must be such as would lead the Court 
to believe that the party was diligent, in due time to be prepared to lodge the 
deposit within the limited period, and that he was prevented from doing so 
not owing to absence and the difficulty of getting funds, but owing to some 
circumstances accidental or otherwise over which he had no control or 

owing to mist^e which the. Court would consider not unreasonable or 
caused by negligence.< 


(4) An order merely giving time for payment is not an order staying 
execution or an injunction and the time so given cannot be excluded in 
computing limitation against the decree-holder.® 

(5) Clause (3) of paragraph 11 of the third schedule to Civil Procedure 

Code was held to include the case of an application under S. 48 Civil 
Procedure Code.® 


130. “PERIOD OF LIMITATION PRESCRIBED.”— 

These words which occur both in Ss. 4 and 5, have been differently 
interpreted. Before the amending" Act of 1922, in some cases they 
were held to mean “specified in the first schedule of the Act”; but 
the better view was to interpret them as meaning “prescribed by 
the Act . After the amendment of 1922, they have in several cases 

been taken to mean “prescribed by the Limitation Act, or any other 
local or special Act.” 

131. In Degambar Mozamdar v. Kallynath,^ it was held that 

Prescribed in words “period of limitation prescribed 

Schedule. therefor,” in paragraph (2) of S. 5 (Act XV 

of 1877), (now S. 5 of the Act of 1908), must 
clearly be read with S. 4 (old Act), corresponding to present S. 3, 

of the Act. Accordingly, the Court was held to have no discretion 


3. Raotmal v. Amar Singh, 1926 Nag. 331=9 N.L.J. 57=96 I.C. 376; 
Kclied on Mahomed Akbar Zaman Khan v. Sukhdeo Pande, (1911) 13 
Y-L.B W—10 I.C. 51 (Deposit tendered under O. 21, R. 89, Civil Proce¬ 
dure Code, within 30 days, Court closed on 30th day, money deposited on 
re-opening day, held valid). 

3-a. L.R. 11 I.A. 7=10 Cal. 557. 

4. Rangasayv:e v. Mahalakshmamma, (1890) 14 Mad. 391. 

5. jAMrawan v. Mahahir, (1918) 40 All. 198. 

VtJtk CoHector of Benares, (1919) 42 All. 118: Followed 

MUM. Abdul Kartm v. Nawaz Singh, (1910) 13 O.C. 303 

7. 7 Cal. 654. 
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Prescribed in the 
Act. 


to extend the period given by the Civil Procedure Code for fitog 
cross-objections, under S. 561 of the old Civil Procedure Code, 1882. 
This was followed in Kally Prosunno Biswas v. Mungala Dasee. 
Division Bench holding that the provision does not apply to anything, 
except an appeal or application for review of judgment ^d there¬ 
fore does not apply to an objection under S. 561, Cml Procedure 
Code (Act XIV of 1882). In the Madras case of Subbarayan v- 
Natarajan,^ Spencer, J., held that the word “prescribed” though not 
followed by the words “in the schedule” could refer to nothmg else 
where the Act was to be applied to suits under the general law. 

In another Madras decision (single Bench), Reilly, J., was of 

opinion 

“that the expression ‘the period of limitation prescribed’ in S. 4 of the Act 
is equivalent to ‘the period of limitation prescribed therefor by Schedule I, 
as mentioned in the general S. 3, to which S. 4, and most of the following 
sections of the Act are in the nature of provisos. 

This has been affirmed in Letters Patent Appeal. 

132. But, as pointed out by the Allaha¬ 
bad High Court, in the case of Jurawan v. 
Mahahir Diibe,^'^ 

“the provisions of S. 3 of the Act place the matter in controversy beyond 
any doubt. Computation of the period of limitation prescribed by the First 
Schedule is expressly made subject to the provisions of Ss. 4 to ZO or tne 

Act.” 

This view was followed by the Oudh Judicial Commissioners 
Court in Bans Bahadur Singh v. Mt. Sukhraj Kuar,^^ where it was 
held that the proper construction of the word “prescribed m S. 
of the Limitation Act is “prescribed by the Act,” and not “prescribed 

by the First Schedule t o the Act. _ 

8. (1882) 9 Cal. 631; also see Chunilal Jdbha Ram v. Trihhovanlaldas, 

5 Bom. 688. 

9. 45 Mad. 785 (791) =70 I. C. 396=1922 Mad. 268 (Per 
Spencer. J.) {Held, per Ramesam, J., that the expression 
“prescribed” in S. 4 is wide enough to include a period contained in Uie 
First Schedule of the Limitation Act but computed with the aid of one or 
more of the Ss. 12 to 16 of the Limitation Act, or starting from Ae date 
of attaining majority under S. 6 of the Act) ; also see Naganna v. Krtshnor 

murthy, 135 I.C. 587 ( 589). 

10. Narasayya v. KrishnanHirthy, (1928) 115 I.C. 509=1928 Mad. 
1255 (1257) ; affirmed in Arri Naganna v. Peruri Krishnamurthy, (1932) 135 
I.C. 587=55 Mad. 286=1932 Mad. 139 (141). 

11. (1917) 40 All. 198=44 I.C. 24=16 A.L.J. 71; also see Shiam 
Kumar v. Collector of Benares, (1919) 42 All. 118. 

12. (1924) 81 I.C. 484=10 Oudh and Agra Law^ Reporter 250=11 
O.L.J. 297: ((compare Rahmatul Fatima v. Ashraf Ali, 15 I.C. 439—15 
O. C. 373, where the Court had to consider the effect of the opening clause of 
S. 3 of the Limitation Act, in a case falling within S. 31 of the Act, a section 
which is not embraced by the said clause) ; also see Shea Partap Sing v. 
Tajammul Husain, 1927 All. 114=49 All. 67; approved in Abdul Ghani v. 
Chiranji Lai, 1927 All. 577=1(^ I.C. 111=49 All. 7^. 
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133. In Subbarayw v. Natarajan,'^ observations were made 

Preacribed any- Ramesani, J., that a period of limitation 
where* need not be necessarily a period of limitation 

. under the Limitation Act but it may be con¬ 

fined anywhere provided i,t is a strict period of limitation: and he 
held Aat the period in S. 48 of the Civil Procedure Code was not 
a period of limitation in the stricter sense. 

134. NO EXTENSION OF PERIOD BY SECTION 4.— 

Allahabad. Prasad Kuari v. Dharaka the 

Allahabad High Court (Strachey, C. J. 
and Banerji, J.) observed that S. 5 of the Act XV of 1877 (S 4 
Act IX of 1908), ‘ ' 

does not «tend any period of limitation. It assumes that the period 
prescribed for a suit has expired, and provides that nevertheless the suit 
may be instituted if the period expired on a day when the Court was closed.”] 

This section of the Limitation Act has nothing to do with the com-/ 
putation of any period of limitation under a special or local law,^*/ 
(or under the provisions of the Limitation Act as regards com¬ 
putation of periods of limitation), It is really an exception to, or 
qualification of S. 3 of the Act, which requires, subject to the 
provisions contained in Ss. 5 to 25 inclusive, the dismissal of a suit, 
appeal or appli^tion, brought after the period of limitation has 
expired.^* A similar view has been taken by Ramesam, C.J., in 

Madras. Naganna v. Krishnamurthy,^^ that S. 4 has 

nothing to do with computation of the period 

of limitation. 


“After making all the necessary computations, if the period expires on a 
day when the Court is closed, S. 4 permits the suit to be filed on the re-opening 

Cornish, J., in the same case, held that 

Section 4 does not extend the period of limitation beyond the prescribed 
period. But it enables the plaintiff, by excluding time during which the 
Court IS closed, to institute his suit on the re-opening day.” 

In Rathi Ammal v. Subramania Ayyar'^'^ (Waller and Cornish, JJ.), 
the learned Judges observed that 


13. (1922) 70 I.C. 396=45 Mad. 785 (795)=1922 Mad. 268. 

14. (1901) 23 All. 277 (279). 

15. Ibid, [O. R. Muhd. Husein v. Mugafar Husein, (1898) 21 All. 


P (279), supra; also see Meghbaran Singh v. 

Ramadoir, (1925) 89 I.C. 956=1926 AH. Ill {Held “that S. 4 does not say 

PC«od of holidays should be excluded. All that R. 4 says is that 

rLv ^ holiday, the appeal may be preferred on the next 

uay tiiat the Court re-opens”). 

Coi^A, j.vils Mad. 139; also see per 

iVor«oyya 
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.'What S. 4 says is that, if the 'S Tn fte 

Vhe^rrop^nfalat!’’Vhfdate of presentation .oes back to the day 
when it ought to have been but could not be presented. 

135 CUMULATIVE BENEFIT OF S. 4, WITH 

OTHER SECTIONS. —The phraseology of 
the Act undoubtedly affords an argument in 
support of the above view; but the Bombay 
High Court held that when the right to 

- present an appeal subsists under S. 4, aPP“- 

cation for copies of judgment and decrees appealed against could 

Te ntade on tL day the Court ."'^^^"^"‘Tn’tWs way 

exclusion sanctioned by S. 12 of the Act applied. In this way 

cumulative benefit could be obtained °jLSs. 4 and 12. and pmctiM y 

the section works as an extension.*® The Hig Cou 

and Rangoon,®* have like the High Court of Bombay followed the 

view taken by the Allahabad High Court m the case of 
nn-Nissa v. Muhammad Mahmud ,that if the period prescribed for 
the presentation of an appeal expires on a date on which the Court 
closed and if the appellant has not obtained copies of the decree an 
judgment before the closing of the Court and applies for such copies 
on the date of re-opening of the Court whilst his right of aPP^al 
is still subsisting, he is entitled to the benefit of time requisite for 
obtaining copies, and if his appeal be presented before 
that time, it is not barred by limitation. But the Patria High Court 
has recently held that in a case of appeals the period prescribed by 
any article should first be subjected to the correction prescribed by 
S. 12 if the circumstances of the case justify such correction, and 
then if the end of such corrected period falls within the vacation, 
S. 4 may be applied and the appeal must then be lodged upon the 
day on which the vacation comes to an end and the Court re-opens. 
The Madras High Court held in Saminatha v. Venkata^uoba, 
that an appellant is entitled to deduct the period during which the 
'Court was closed, although no application for a copy had been made 
by him before the Court closed. However, in Venkata Row v. 


\ 


19. Tukaram Gopal v. Pandurang Sadaram, (1901) 25 Bom. and 
Pandharinath v. Shankar, (1901) 25 Bom. 584 (587) : Followed Styadat- 
tm-Nissa v. Muhd. Mahmud, (1897) 19 All. 342; Rff and cf. ^^dhaharan 
Singh V. Ramadas, 89 I.C. 956=1926 All. Ill, and Becht w. Ahsan-ullah- 

Khan, 12 All. 461 (471,, 472) =(1890) ^.W N. 14^ (F.B ). 

20. Naman v. Gurditta, (1925) 89 I.C. 437—1 F.C. 365. 

Ma Dan v. Tan Chong San, (1929) 6 Rang. 743—1929 Rang. 


21 . 
96 (1). 
22 . 

23. 

24. 


(1901) 25 Bom. 586 (587), supra. 

19 All. 342=A.W.N. (1897) 76. r r 

Dhanna Mistry v. B. N. Ry. Co., Ltd., 1934 Pat. 367 151 

380 (O. R. 1931 Pat. 60). , ,, v •« 

25. (1903) 27 Mad. 21=13 M.L.J. 300 (White, C. J. and Subramama 

Aiyar, J.) . 


S. 4] Limitation of Suits, Appeals and Applications. 151 

Venkatachella Chetty,^^ the two Bombay cases noted above, were 
distinguished on the ground that in both these cases the right of 
appeal was subsisting at the time the application for the copy was 
made. Where the appellant had a period of some days before the 
Court closed in which to apply for a copy, he was held not entitled 
to deduct, as time requisite for obtaining a copy of the decree, 
during which the lower Court was closed, when on the da)' he actually 
applied the period limited for appeal had expired.^’ Again, where 
judgment was delivered in a case some days after the Court was 
closed for the long vacation, but an application for copies was not 
made till many days after the re-opening of the Court, it was held 
that the appellant was not entitled to deduct the period during 
which the Court was closed, as he had not applied for copies of the 
decree and judgment on the first available opportunity.Accord¬ 
ing to the l\^adras High Court practice, where a party appealing 
from the decree of a lower Court applies for copies of the judg¬ 
ment and decree at different times, the time which he is entitled to 
exclude in computing the period of limitation for such appeal is 

the aggregate of the periods required to grant the copies after the 
application were made.^® 

136. In Marri Naganna v. Peruri Krishnamurthi (Ramesam, 

Ss. 4 and 6- Dis- Cornish, J.), it was pointed out 

ability of minority. indulgence given by S. 4 does not 

depend upon any computation. 

“The phrase the period prescribed for any suit, etc. in S. 4 is wide enough 
to include a period of limitation contained in the First Schedule of the 
Limitation Act but computed with the aid of one or more of the Ss. 12 to 16 

of the Limitation Act or starting from the date of attaining majority under 
S. 6 of the Act.”®o 

The concession under S. 6, is cut down by S. 8, which says that 
nothing in S. 6 shall be deemed to extend for more than three years 
from the cessation of the disability the period within which any 
suit must be instituted. "In other words, by the operation of Ss, 6 
and 8, the prescribed period within which an ex-minor can institute 
a suit is limited to three years from the date when he reached 


26. (1905) 28 Mad. 452: cf. 25 Bom. 584 and 25 Bom. 586, supra. 

27. Ibid., (1905) 28 Mad. 452. 

28. The Tanjore Palace Estate v. Audi Ramiah Cheiiy, (1911) 11 I.C. 
339=2 M.W.N. 364; cf. Budhni v. Sultan, (1914) 23 I.C. 874 (Mad.) 
(Where the application for copies of the judgment and decree was made 
on the day the Court re-opened after the long vacations). Followed in 
Subramanyam v. Narasimhami (1920) 43 Mad. 640=38 M.L.J, 465; and 
Masilamani v. Arunga Mudali, (1921) 63 I.C. 922=12 L.W. 460. 

29. Silambafi v. Ramanadhan, (1909) 33 Mad. 256; Followed Raman 
Chetti V. Kadirvelu, (1898) 8 M.L.J. 148. 

30. Per Ramesam, O.C.J., in Naganna v. Krishnamurthi, 135 I.C. 
-587—55 Mad. 286=1932 Mad. 139; affirmed Narosayya v. Krishnamnirthi, 
115.I.C. 509=1928 Mad. 1255. 
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majority.’' Where such a period expires on a day when the Court 
was closed, the suit could be filed on the re-opening day.®^ ^ In 
Nayasi'tyiha- v. K.T'xshyicichcifidYCL^'^ the Madras High Court, similarly 
held that the effect of the operation of Ss. 6 and 8 is 

“that time runs against a minor just as against a person sui juris, but in Ae 
case of a minor, he will have three years more after the cessation of a 
disability if the period of time allowed for a suit or application expired 
before he attained majority.” 

What Ss. 6, and 8 allow to a minor, or a person under disability, is 
three years and no more from the cessation of the disability and 
the three years’ extension cannot be made into three years and 
two months by reason of S. 15 (2) of the Act. 


137. The Bombay High Court took the view in Sheodas v. 

Narayan,^^ that S. 4 does not apply to the^ 
period of grace specified in S. 31; conse- 
quently no exemption on account of a holiday 
was allowed in respect of a suit which under S. 31 (1) of the 
Limitation Act, 1908, must be instituted within two years from the 
date of the passing of the Act, But this view has not been followed 
by several other High Courts. According to the decision of the 
Allahabad High Court in Hirasingh v. Amafrti,^ the special 
statutory provisions of S. 4 of the Limitation Act and of S. 10 of 
the General Clauses Act (X of 1897) did apply to cases governed 
by S. 31 (1) of the Limitation Act, and this decision was followed 
by the Oudh Judicial Commissioner’s Court in Mt. Rahmat-ul- 
Patyma v. Ashrafali ^^: and by the Madras High Court in Muru- 
gesa Mudali v. Ra/masixja^mx Chettiar,^^ where a suit on a mortgage 
governed by S. 31 of the Limitation Act, 1908, instituted on the 
day following the holiday on which the grace period of two years 
expired, was held to be within time. The Nagpur Judicial Com¬ 
missioner’s Court has not applied S. 4, of the Act to the special 
period of two years allowed as a grace by S. 31 (1) of the Limita¬ 
tion Act, 1908, for the institution of certain suits for foreclosure 
or sale, on the ground that this could not be deemed as a part of 
the ‘^period of limitation prescribed” for such suits.®’^ In the 


31. Per Cornish, J., in 55 Mad. 286=1932 Mad. 139=135 I.C. 587 
(589), supra. 

32. (1914) 52 I.C. 725 (Mad.). 

33. (1911) 12 I.C. 811=36 Bom. 268 (271)=13 B.L.R. 1153; also 
see Dayaram Par ashram v. Laxman Rung a Peli,. 13 Bom. L. R. 284=10 
I.C. 910 (.Held, that “the period prescribed,” was intended to refer to the 
period prescribed in the Schedule and S. 31 of the Act gave a period of 
grace of two years from the date of the passing of the Act, and this period 
of two years cannot be extended by excluding any period of time within it). 

34. (1912) 14 I.C. 154=9 A.L.J. 439=34 All. 375. 

35. (1912) 15 I.C. 439=15 O.C. 373. 

36. (1913) 21 I.C. 770=26 M.L.J. 23. 

37. Balkrishna v. Tima, (1911) 12 I.C. 810=7 N.L.R. 176; followed 
in Dhanusingh v. Kesheoprashad, (1923) 72 I.C. 388=1923 Nag. 246. 
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Madras case of Somisctti S^eshayya Chctty v. Rolla Subbadu,^^ Sir 
Horace Beasley, C.J., and Walsh, J., held on a review of authorities, 
that a suit based upon a hypothecation bond dated 1897, which had 
been acknowledged within the period of grace allowed by S. 31 of 
the Limitation Act, but after expiry of the period fixed by the 
Schedule, was not time-barred: and that S. 31 of the Limitation 
Act did “prescribe a period of limitation” within the meaning of 
S. 19 of the Act. The Bombay decision was also dissented from 
by Ramesam, O.C.J. and Cornish, J., in 'Naganna v. Krishna- 
murthi^^ Section 31 was a very special section which gave to 
certain people in the United Provinces a longer period of limita¬ 
tion for certain suits, by amending the Schedule to the Adt: and 
this section has now been repealed by the Repealing and Amending 


Act VIII of 1930. 


Ss. 4 and 19— 
Acknowledgments. 


138. Under S. 19 of the Limitation Act, an acknowledgment 

should be given before the expiration of the 
period prescribed for the suit, which is deter¬ 
mined by schedule of the Act; and the 
mere fact that under the provision of S. 4 (S. 5 of Act XV of 
1877) the suit could be instituted on the day on which the Court 
re-opened, as a matter of special right, an acknowledgment made 
while the plaintiff had a right to institute hi's suit under S. 4, can¬ 
not be said to have been passed before the expiry of the period 
prescribed by the Schedule. The Bombay High Court, held 
accordingly in Bai Hemkore v. Masamalli,^^ that where the acknow¬ 
ledgment was given after the period of three years from the date 
of the bond had expired, it was not effectual though passed when 
right to sue was subsisting owing to intervention of vacations. This 
was followed by Rankin, C.J., in Debendra Nath Roy v. Kartic 
Prasad Das*^ dissenting from the opinion of Beaman, J., in the 

case of Visra(m Vasudeo v. Tabaji Bakiji.^ The learned Chief 
Tudge, observed 



that it is quite unworkable and really impossible to suppose that the effect 
of a payment or the effect cyf an acknowledgment should depend upon the 
day on which somebody who never brought a suit at all could have 
brought it.” 


This view was not shared by Findlay, J.C., in Jhanaklal v. Gulab- 
chand,^^ where it was held that an acknowledgment made within the 
actual period of three years plus the unexpired portion of the 
vacation was a sufficient acknowledgment within S. 19 of the 
Limitation Act, saving bar by limitation. According to Nagpur 
Court, 


38. (1930) 128 I.C. 867=1930 Mad. 991=59 M.L.J. 881. 

39. 135 I.C. 587=55 Mad. 286=1932 Mad. 139. 

40. (1902) 26 Bom. 782=4 Bom. L. R. 608. 

41. ira Cal. 68=55 Cal, 1210=114 I.C. 483. 

42. ' (1913) IS Bom. L. R. 348=19 I.C. 820. 

43. (1928) 110 I.C. 76=1928 Nag. 192=24 N.L.R. 83. 
20 
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“the contrary view introduces a grave anomaly, because, in an ordinary case, 
an acknowledgment of the kind contemplated by S. 19 of the Limitation Act 
sets up a fresh period of limitation, if it is given before the period prescribed 
for the suit expires. If under another provision of the Act, (S. 4), the 
period of limitation can be extended, it would seem, both proper and 
reasonable, that neither debtor nor creditor should be deprived of the benefit 
granted by S. 19 of the Limitation Act.” 

In Ahdiil Ghani v. Chiranji Lal,^ Mukerji, J., of the Allahabad 
High Court, took an identical view that “the period prescribed” 
would mean in the ordinary sense of the words, the period pres¬ 
cribed by law, that is to say, the period prescribed by the entire 
body of the Limitation Act: and there was no reason to limit the 
sense of the expression to the period prescribed in Schedule alone. 


Court closed on 
Public Holidays. 


139. COURT CLOSBD.—There is no definition in the Act 
as to when a Court is said to be closed, but it would appear to mean 
that a Court is closed when, either on account of authorised vaca¬ 
tions, or otherwise, it is not open in fact for the purpose of 
receiving plaints, appeals and applications, by the Judge, or some 
officer appointed by him in this behalf, if instituted, presented or 

made, in the ordinary course of things. 
There are certain authorized holidays on 
which the Judge need not sit in Court, or 
make any arrangements for the purpose of attending to plaints, 
appeals and applications. Ordinarily a Court would be taken as 
closed on a gazetted holiday, and the fact that the District Judge 
held Court on a gazetted holiday was held not sufficient to disentitle 
the appellant to regard the day as dies non in calculating the time 
allowed by law for presenting an appeal.'*® However, S. 4 of the 
Limitation Act makes no direct reference to vacations, or holidays, 
and is applicable only where the period of limitation expires on a 
day when the Court is closed. Accordingly, where the Court sat 
on a day, which was a holiday as a penultimate Saturday, and the 
day was treated as not a public holiday, with the special permission 
of the High Court, it could not be said that the Court was closed 
on that date to admit of the applicability of S. 4 of the Limitation 

Act.^® Where the period prescribed for a 
suit spired when the Court was closed for 
a vacation, and the Court, to suit its own 


Unauthorised 


holiday. 


44. 1927 All. 577=102 I.C. 111=49 All. 726 [N. F. Bai Hamkare v. 
Massam All, (1902) 26 Bom. 782=4 Bom. L. R. 608]. 

45. Boyamma v. Balajee Rati, (1897) 20 Mad. 469 (Subramania Aiyar 
and Benson, JJ.); also see The Tata Industrial Bank, Ltd. v. Abdul 
Husein Hakimji, 1924 Bom. 144 (per Marten, J.) (_Held, that Christmas, 
and Easter Holidays, for instance, are absolutely closed holidays, as are 
also the public holidays notified by the Government) . 

46. Kalyansundrappa v. ChinncLsami^ (1923) 72 I.C. 13=1923 Mad. 
489 (Oldfield, J.); also see The Tatd Industrial Bank v. Abdul Husein- 
Hakhnji, 1924 Bom. 1 44= 25 Bom. L. R. 1296. 
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convenience, instead of re-opening on the Saturday after the vaca- 
lons, on the day that it should have re-opened, by an unauthorised 

Til T Monday following Saturday, it was held by the 

Allah^ad High Court, that the terms of the section [S. 5, cl. (a) 

Act IX of 1871], were “wide enough, since it does not refer to 
vacations or holidays, to admit of the entertainment of the suit.“‘^ 
t was proved in this case that the party was quite prepared to file 
his plaint on the Saturday after the vacations, and could not do so 
by reason of the Court’s unauthorised order. Similarly, in an early 
Calcutta case, it was held that if the last day for preferring an 
appeal fall on a day when the Court has been unexpectedly and 
unauthorizedly closed, the appellant will not be barred by limitation 
if he can prove that he was prepared to file the appeal on that day. 

Court when open 

during holidays. creafter. When a Court is adjourned 

^ ^ the vacations, the Court may, by noti- 

hcation state that it will be open on certain days for the reception of 

plaints petitions, and other papers; it being not illegal for the Judge 
.k uring e recess, the Court will be considered open if 

the office IS open for the purpose of attending to plaints, 
appeals, and applications. This is the effect of the Full Bench 
decision of the Madras High Court, in Nachiappa v. Ayyasami 

n concurred. The majority of the 

Full Bench held that the terms of S. .S (Act XV of 18771 tS 4 of 
the present Code) ^ 

must be construed in reference to the purpose contemplated by the section 

adjoumed; but the offices of the 
t may still remain open for the presentation of pleadings. The Court 

way be open for this purpose although the Judge is not engaged in judicial 

L hllT* tV^ present m the Court-house or in the place where the Court 

IS held. The C^rt imy also be open although there may be a temporary 
vacancy m the office of Judge.” 'P^jrary 

In this view, the Court re-opened on the first day, after the expiry 

of the limitation, during the recess, on which the offices of the Court 

were opened, and a proper officer attended to receive the plaints 

and petitions that might be presented. Innes, J., held per contra 
that ’ 

^the Court is not open when it is closed for the adjournment of the Courts 
•durmg the annual recess and on public holidays, though the office may be 
•Open for the reception of papers.” 

Following the majority view, it was implied in Parvatkeesam v. 
Bapanna,^^ that a Court cannot be regarded as closed on dates when 

47. Bishan Chand v. Ahmad Khan, (1876) 1 All. 263. 

48. (/?a/a) Bishen Perkash v. Bahooa Misser, 8 W.R 73 

49. (1882) S Mad. 189 (F.B.). 

s 50. (1890) 13 Mad. 447 (451); also see The British India Steam 

^a^gation Co. v. Sharafally, (1912) 70 I.C. 888=1923 Mad. 435=46 Mad. 
vSS (Notification stating that the Court will be open on certain days for 
Reception of plaints, etc.). 
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arrangements were made and notified for the reception of plaints^ 
during the annual recess. This principle was followed in another 
Full Bench of the Madras High Court in Receiver of the Nida- 
davdle v. Suraparanzu,^ where it was held in a case under the Kstates 
Land Act, that the suit shall be instituted under the provisions of 
O. 4, R. 1, Civil Procedure Code, by presenting a plaint to the 
Court, or such other officer as it appoints in this behalf. It was, 
therefore, open to the Collector to appoint an officer to whom plaints 

may be presented. The cases in Rani Ven¬ 
kata Ramania v. Kherode MuU.^ and Maha¬ 
raja Ravanesvuar Prasad Singh v. Baij 
Nath,^ in the Calcutta High Court, and the decision of the Bombay 
High Court in Ranojiordas v. Pestanji,^ turn upon the terms of the 
notification for the closure of the Court, and the practice prevailing 
in those Courts: and they do not diminish the authority of the Full 
Bench decision of the Madras High Court, which has been followed 
in several cases.® The Bombay High Court has held in The Tata 
Industrial Bank, Ltd. v. Ahdtd Hussem Hakimji,^ 


Terms of Noti¬ 
fication. 


“that there are two descriptions of holidays or 
Two descriptions vacations. One class are absolutely closed holi- 
of holidays. days, and the other class are mere vacations or 

ordinary holidays.” 

The Christmas, and Easter holidays, are examples of the former 
class, as are also the public days notified by the Government, when 
speaking generally, the Courts are absolutely closed. And the 
April and October vacations, are examples of the holidays when the 
work of Court is partially going on, and the office is open, for 
certain hours, or days, and for certain purposes. This distinction 
is noticed also b}'" the Madras High Court, in the case of Komuru 
Appalas'wami v. Palli Narayanaswoftni,'^ where the Full Bench 
ruling, in 5 Mad. 189, was followed distinguishing decisions which 
deal with the exclusion of the Christmas holidays. It was held that 
where a party applied for the copy of a decree before the long 
vacation of the Court, and in accordance with a notification that 
arrangements would be made for the granting of copies during the 
vacation, the copy was ready during the vacation, but delivery was 
taken only on the re-opening day, the party was not entitled to a 


1. (1915) 38 Mad. 295 (F.B.). 

2. (1909) 10 C.L.J. 118. 

3. (1909) 10 C.L.J. 120. 

4. (1907) 9 Bom. L. R. 1329 {Held, that this section would apply even 
if the office of the Court was working in the vacation for urgent work). 

5. The British Steam Navigation Co., Ltd. v. Sharafally, (1922) 46 
Mad. 938=1923 Mad. 435=70 I.C. 888 (Notification under S. ^ of Presi¬ 
dency Small Cause Courts Act, for conduct of urgent work and receipt of 
papers during long vacations held t«/ra vires') . 

6. 1924 Bom. 144=25 Bom. L. R. 1296=89 I.C. 529. 

7. (1919) 49 I.C. 626=36 M.L.J. 62. 
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•deduction of the period after the copy was ready for delivery, in 
•computing the period of limitation for appeal, under S. 12 of the 
Limitation Act. It follows from the above, that the absence of a 

Question of fact officer of a Court, on leave, or 

on tour, is not tantamount to the Court 
being closed during the period of his absence, within the meaning 
of S. 4, where the office of the Court is open and the establishment 
of the Court is present for the proper reception of plaints, etc., 
filed during the Judge’s absence. The question whether the 
Court was closed, owing to the absence of a presiding officer, 
is thus a pure question of fact.® Where a Subordinate Judge, 
temporarily holding his Court at one station for a week every 
month, had made no arrangements for the reception of plaints 
during the other three weeks at that station, the Court was taken 
to be closed during the period of his absence, for purposes of S. 4, 
Limitation Act,® A Court cannot be deemed to be closed within the 
meaning of S. 4 of the Limitation Act even during a vacation if the 
office of the Court is open for the admission of plaints, the filing 
of the written statements, and applications, etc., and the plaintiff 
could not be justified in waiting for the institution of suit on the 
re-opening day.^® 

140. CLOSING OF WRONG COURT.— The expression 
*‘the Court” in the section means the right Court. As Spencer, J., 
observed in Mira Mohideen v. Nalla Perunial,^^ 

■“although the word Court in S. 4 is not qualified by the adjective proper, as 
it is in other parts of the Act, it would not be reasonable to take account 
of the closing and re-opening of any other Court than that in which the 
suit was rightly instituted.” 

% 

The proposition is now well established, by an overwhelmingly pre¬ 
ponderating weight of authority that S. 4 can be availed of only, 
if the suit, appeal or application is filed in the proper Court 
when the time for doing so has expired on a holiday. 

8. Hiralal v. Sajan Chand, 1933 Lah, 239=142 I.C, 307=34 P.L.R. 
338 (Tapp,, J.); also see Receiver v. Surapra^u, 38 Mad. 295=29 I.C. 449 
(F.B.). 

9. Nur Muhammad v. Ghulaman, 15 Lah. 308=1934 Lah. 622 (1) = 
152 I.C. 618 (The plaint presented to the Naib Sheriff of the Court, during 
the absence of the Judge, was not properly presented under O. 4, R. 1: but 
the suit-was held within time under S. 4, Limitation Act) . See to the same 
effect, Anand Ram v. Ramgulam, (1923) 71 Pat. 426= (1922) Pat. 365= 
1923 Pat. 150=2 Pat. 264 (A memorandum of appeal presented to Assistant 
Registrar during the vacation, deemed presented to the Registrar when 
actually received on the re-opening of the Court). 

10. ' Dharmsi Morarji Chemical Co., Ltd. v. Ochhavlal Hargovandas, 

1927 480=103 I.C. 540=51 Bom. 848; cf. Ganpat Rai v. Hira Singh, 

29 P.R. 1891* (Civil petitions filed during vacations taken as filed on 
re-opemng day). 

11*. (1911) 12 I.C. S8=(1913) 36 Mad. 131=21 M.L.J. 1000. 
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141. SECTIONS 4 AND 14 CANNOT BE TACKED.— 

A plaintiff cannot claim the benefit of this 
Calcutta. section, by filing his plaint in any Court,. 

right or wrong, so long as the vacations or holidays last. The date 
of the institution of the suit in the right Court must be taken to 
be that on which the plaint was actually filed in that Court, and 
not that on which it had by mistake or design, been filed in the other 
Court.^^ Accordingly, where a bond suit was filed in a Munsiff s 
Court on the day on which the Court re-opened after the Dusserah 
Vacation during which the period of limitation expired as regards 
the payment of the bond debt; and, the claim was decreed by the 
trial Court, but the appellate Court found that the Munsiff had no 
jurisdiction and the plaint being returned was filed in the Small 
Cause Court on a day when the suit was time-barred, the plaintiff 
could not claim the benefit of the section [S. 5 (o), Act IX of 
1871]/^ This ruling has been distinguished in Be joy, Kumar S^n 
V. Kusum Kumari where it has been held by Suhrawardy 

and Garlick, JJ., that where extension of time has been given under 
S. 14, Limitation Act up to a certain date, a further period can be 
allowed under S. 4 of the Limitation Act. 

142. The Allahabad High Court has held that the provisions 

of S. 4 can be available only when the appli- 
Allahabad. cation in the proper Court is filed on the 

re-opening day.^^ Where the period of limitation computed as laid 
down in sections of the Limitation Act, does not expire on a day 
when the Court is closed, the benefit of S. 4 cannot be claimed.^*^ 
Section 4 merely lays down 


“that if on the date on which the period prescribed for an application expires 
the Court is closed, the application may be preferred on the day that the 
Court re-opens, that is to say, that the applicant can take advantage of the 
Court being closed, and may file his application on the re-opening day.’’^®^ 
“But, if on the re-opening day, the applicant files his application in a wrong 
Court he cannot be entitled to take advantage of both the sections and to 
tack on the vacation to the period spent in prosecuting the application filed 
in the wrong Court. 

143. This view has been upheld consistently by the Madras 

High Court, Benson and Sundara Aiyar, JJ., 
^ held in Seshagiri Roiv v. Vaji Velayudam 

that when a plaint returned for presentation to the proper 


12. Ahhoya Churn Chuckerbutty v. Gour Mohun Dutt, (1875) 24 
W.R. 26. 

13. Ibid. 

13-a. 33 C.W.N. 221=123 I.C. 246 (2)=1929 Cal. 315. 

14. Makund Ram v. Ramraj, (1916) 35 I.C. 292=14 A.L.J. 310; and 
Maqhul Ahmad v. Pateshri Per tab Narain, 1929 All. 677=118 I.C. 670. 

15. Makund Ram v. Ramraj, supra. 

16. Maqbul Ahmad v. Pateshri Partab Narain Singh, 1929 All. 677= 
118 I.C. 670. 

17. Ibid. 

18. (1912) 36 Mad. 482. 
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Court on the ground of absence of jurisdictiooii in the Court to which 
it was originally presented is re-presented to tlie proper Court, the 
suit itself, cannot be regarded! as a continuation of the infructuous 
suit in the wrong Court. 

“Proceedings instituted without jurisdiction cannot be deemed to be Icgally 
valid so as to be capable of being continued in another Court” 

and, S. 14 of the Act proceeds on the basis that where a plaint is 
returned and presented again to another Court, 

“the suit must be regarded as a new one and not as a continuation of the 
former one.”*® 

Spencer, J., observed in Mira Mohideen v. Nallap'ernmal,^^ and in 
Unvmathu v. Pathumma^^ to the same effect, relying on the decision 
in Seshagiri Rem/s case, supra, that 

“the period allowed by S. 14 cannot be tacked on to the period during which 
the proper Court was closed," . . . “as the regular suit cannot be treated 
as a continuation of the small cause suit in which the plaint was returned.” 

144. However, this has been dissented from by the Bombay 

p. _ - High Court, in Bassavanappa v. Krishandas 

om ay. Goverdhandas,^^ where it was held by 

Macleod, CJ. and Fawcett, J., 

“that when a party is ordered to take back his plaint and present it in proper 
Court, the proceedings do not end until the party gets back his plaint."?2 

The Madras view appears to be based on a very sound reasoning. 

The reason (why the period under S. 14 cannot be tacked on to 

the period when the Court having jurisdiction was closed, under 
S. 4). 

^ is that the Courts are different, and a plaintiff who fails to institute his suit 
in the Court having jurisdiction before the limitation -expires, or on the 
re-opening date if the period expires during the vacation of that Court has 
no longer a valid and subsisting cause of action. 2 ^ 

The cases where the period of limitation computed under S. 12 or 
15, expires on a holiday, and where the holidays follow such 
period, are distinguishable from the cases where benefit under S. 4 
is sought. This benefit cannot be rightly claimed unless S. 4 is 
construed liberally as a section generally enabling exclusion of 
holidays from computation.^ 


19. (1912) 36 Mad. 482. 

20. (1911) 12 I.C. 58=(1913) 36 Mad. 131=21 M.L.J. 1000; also see 
Ramalingam v. Subbaier, (1918) 47 I.C. 624 (Mad.). 

21. (1921) 44 Mad. 817=1921 Mad. 656. 

22. Cf. 1921 Bom. 379=45 Bom. 443=59 I.C. 743. 

23. Per Spencer, J., in Ummathu v. Pathumtna, (1921) 44 Mad. 817 
(820)=:1921 Mad. 654. 

24. Per Ramesam, J., in 44 Mad. 817 (822). 
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145. The Lahore High Court has followed the Madras view 

and not the Bombay view, in holding that 
where a suit, which, in order to be within 

limitation, had to take advantage of a holiday under S. 4, was insti¬ 
tuted in a wrong Court, S. 14 will not be applicable to ^ 

within time when subsequently instituted in a proper Court.-=*® The 
Madras view was also adopted by the Lahore High Court in 

Banomal v. Banomal.^^ 

146. In a very recent case^^ their Lordships of the Privy Coun¬ 

cil have had to consider the application of 
Privy Council. gg 4 ^md 14 of the Limitation Act, and it is 

observed with reference to the language of S. 4, that *‘it seems to 
their Lordships to be impossible to apply to a case like the present. 

“What it provides is that, where the period of limitation prescribed expires 
on a day when the Court is closed, the application may be made on the day 
when the Court re-opens. In their Lordships’ yiew that means the proper 
Court in which the application ought to have been made, and, or that view 
of it, it is impossible to say that this application was made to the proper 
Court on the day on which the Court re-opened.” 

S. Any appeal, or application for .a review of judg¬ 
ment or for leave to appeal or any other application to 
which this section may be made applicable by or under any 
enactment for the time being in force, may be admitted 
after the period of limitation prescribed therefor, when the 
appellant or applicant satisfies the Court that he had suffi¬ 
cient cause for not preferring the appeal or making the 
application within such period. 

Explanation. —The fact that the appellant or appli¬ 
cant was misled by any order, practice or judgment of the 
High Court in ascertaining or computing the prescribed 
perod of limitation may be sufficient cause within the 
meaning of this section. 

SECTION 5. 

Title I: Legislative changes. 

147. Previous History. 

148. Amendments in the Act. 

Title II: Scope and application of the Section. 

149-164. Scope, and application of the section. 

149. (o) Applications for leave to appeal as pauper. 

(&) Application for leave to appeal to Privy Council. _ 

25. Dharman Ram Ladharant v. Oanga Ram, 1929 Lah. 425; Relied on 
Govindasami v. Sami, 1923 Mad. 114 (2). 

26. (1920) 116 P.L.R. 1920=55 I.C. 55=27 P.W.R. 1920. 

27. Maqbid Ahmad v. Onkar Partap Ndrain Singh, 62 I.A. 80=68 
M.L.J. 665=1935 P.C. 85 (P.C.). 


fi. Limitation of Suits, Appeals and Applications. 


150. Application for review of judg'nient. 

151. Applications by or under any Enactment. 

152. Applications to set aside abatement of a suit, or appeal, 
153-154. Applications to set aside ex parte decrees, 

155. Applications not within scope of S. 5. 

156. AppOcation of section to criminal appeals. 

157. Not applicable to suits. 

158. Not applicable to proceedings under Land Acquisition. 

-159. Not applicable to special or local laws. 

160. Not applicable to petitions under Insolvency Act. 

161. Not applicable to Ordinance I of 1922. 

162. Not applicable to Companies Act, S. 169. 

163. Rules of High Court. 

164. Cross-appeals, and memorandum of objections. 

Title III: Special Considerations. 

165-172. Special cottsideraiiotts. 

165. (1) The Government not entitled to special considerations. 

166. (2) Executors, Trustees or Liquidators. 

167. (3) Litigation by corporate body. 

168. (4) Pardanashin lady. 

169. (5) Poverty, 

170. (6) Minority of appellant. 

171. (7) Illness. 

172. (8) Imprisonment. 

173-193. Title IV: Oiscretion of Court. 

173. Discretion of Court. 

174. Some early cases. 

175. Allahabad Full Bench—12 .All. 461 CF.B.). 

176-181. Power of interference in special appeal, 

176. Allahabad. 

177. Bombay. 

178. Calcutta. 

179. Lahore. 

180. Madras. 

181. Other Courts. 


182-185. Principles governing discretion of Courts. 


182. English decisions. 

183. Indian decisions. 

184. Valuable right secured to successful litigant. 

185. Reasonable diligence of appellant. 

186. Duty of appellant, 

,^.-**187. Affidavits accounting delay. 

188. Admission of appeal beyond time. 

189-193. Ex parte order of admission open to 

189. Allahabad Full Bench. 

190. Bombay decisions. 

'.i 191... Calcutta cases. 


# *■ c* 

tl m 


192 .if'Madras, 
v jNagpur, 

Title V: Sufficient cause. 
Liberal construction of sufficient cause. 


Belay .in filing appeal when excused, 
'as to amendment of decree. 
|tAiriend^ent re parties to an appeal, 
eld'filed ih wrong CoOrt. 



reconsideration. 
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198-199. Application for review. 

198. Amendment of decree. 

199. Appeal from original decree. 

200. Bona fide pursuing a wrong remedy. 

201. The rule of alternative remedy. 

Illustrated. 

202. Change in law. 

203. Ignorance of fact. 

204-209. Ignorance of law. 

204. Allahabad cases. 

205. Bombay cases. 

206. Calcutta cases. 

207. Lahore cases. 

208. Madras cases. 

209. Oudh cases. 

210-214. Mistake. 

210. Mistake. 

211. Unintentional mistake; or sudden accident. 

212. A. Bona fide mistake of counsel. 

B. Illustrations. 

213. Honest belief of appellant. 

214. A. Gross carelessness of counsel, or appellant. 

B. Illustrations. 

215. Negligence of counsel, or clerk, or party. 

216. Negligence of appellant. 

217. Duty of appellant to account delay. 

218. Negligence of servant. 

219. Negligence of counsel. 

220. Negligence of counsel’s clerk. 

221. Liability of counsel for negligence. 

222. Illustrations. 

223. Pauper appeals—Subsequent presentation of stamped memorandum.- 

224. Stamping of appeal in forma pauperis. 

225. Sections 5 and 12. 

226. Delay in obtaining copies. 

227. Procrastination of appellant. 

228. Defective Vakalatnama. 

229. Negligence of Court. 

230. Miscellaneous cases. 

231. Explanation. 


NOTES. 


147. PREVIOUS HISTORY.—There was no correspond¬ 
ing provision in the Limitation Act XIV of 
Corresponding ^ 359 . Procedure Code of 

provisions. 1859 (Act VIII of 1859) contained an 

analogous provision in Ss. 333 and 337. Thus in S. 333 of Act 
VIII of 1859, it was enacted:— 


Appeals shall be made in the form of a memorandum which shall be* 
presented to the appellate Court within the period hereinafter specified,, 
unless the appellant shall show sufficient cause to the satisfaction of the 
appellate Court for not having presented it within such limited period; . . 
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In S, 377 of the said Act it was enacted as follows:_ 

"The application (for review) shall be made within ninety days from the 
date of the decree, unless the party preferring the same ha if be able 
^ow just and reasonable cause to the satisfaction of the Court for not 
having preferred such application within the limited period. 


Section 5 (b) of Act IX of 1871, and S. 5 (2), Act XV of 1877 
laid down that 


any appeal or application for a review of judgment may be admitted after 
the period of limitation prescribed therefor, when the appellant or applicant 
satisfies the Court that he had sufficient cause for not presenting the appeal 
or making the application within such period.” 

There was nothing corresponding to the “Explanation*^ in 
Act IX of 1908, in the Acts IX of 1871, or XV of 1877, but Act 
VI of 1892, however, amended XV of 1877 by inserting S. 5-A, 
which enacted as follows:— 

. “Whenever it is shewn to the satisfaction of the Court, that an appeal 
or an application for a review of Judgment was presented after the expiration 
of the period of limitation prescribed for such appeal, or application, owing 
to the appellant or applicant having been misled by an order, or practice,, or 
judgment of the High Court of the Presidency, Province or District, such 
appeal or application, if otherwise in accordance with law, shall, for all 
purposes, be declared by all Courts to have been presented within the period 
of limitation prescribed therefor.”^8 

148. AMENDMENTS IN THE ACT.—Section 5 of the 
Act, as it originally stood, prior to its amendment by Act X of 
1922, was as follows :— 


“Any appeal or application for a review of judgment or for leave to 
appeal or any other application to which this section may be made applicable 
by any enactment or rule for the time being in force may be admitted after 
the period of limitation prescribed therefor, when the appellant or applicant 
satisfies the Court that he had sufficient cause for not preferring the appeal 
or making the application within such period.” 

Now, the words italicised above, have been substituted by the 
words, “by or under any enactment ... for the time being in 

force.** The Reason for the change is thus stated by the Select 
Committee:— 


We think that the words *made applicable by any enactment or rule/ are, 
m so far m they apply to rules, vague, inasmuch as there is no definition of 
the term ‘rule*. The intention no doubt is to refer to a statutory rule 

^ force of law„ e^g., rules contained in the schedule to 

toe Civil Procedure Code, and in particular, O. 22, R. 9. We would there¬ 
of? amend S. 5 by substituting the words hy ar under any enactment' for 
toe^words ‘by atiy enactment or rule'.” {Gazette of India, 1922. Part V. 

• * : 3 —I— --- 



l-See BecW v. Ahsanutla, 12 All. 461 (F.B.). 






• •• •• 
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It has been held that the amended words, though they mean 
the same thing, obviously express, the intention of the section 

better.'^® 

TITLE II: SCOPE AND APPLICATION OF THE ACT. 

149 -A. Under S. 5 (2) of Act XV of 1877, there was no 

mention of an application for leave to appeal 
Application for as a pauper,^® and the expression ^"appeal” was 
leave to appeal as construed to include an application for 

a pauper. leave to appeal in fonna pciupcris.^^ Accord¬ 

ingly, while a pauper might apply for a review of judgment, with 
the same indulgence as to delay in making the application as a 
person who was not a pauper, yet, in making his application for 
leave to appeal similar indulgence was not extended to him.®^ Delay 
in filing an application to appeal in forma pauperis cannot be con¬ 
doned under S. 5, of the Limitation Act: nor can S. 151 be invoked 
where the party had a remedy in law, and failed to take advantage 
of the same within the limitation.®® Where an application for 
leave to appeal in forma pauperis is rejected as being presented 
beyond time, the order rejecting the application is at a preliminary 
stage not an order under O. 44, R. 1 ; and there is no appeal pending 
before the Court to which S. 5 could apply.®^ 


149 -B. Similarly, it was held that S. 5 (2) of the Act XV of 

1877, related only to appeals, and applica- 
Application for tions for review of judgment, and did not 

leave to appeal to relate to applications for leave to appeal to 

t e nvy ounci . Privy Council.®® Such an application was 

not an appeal, to which Ss. 5 and 12 of the Limitation Act, XV of 
1877, could apply.®® Under that Act the applications for leave to 
appeal (Art. 177) were distinguished from appeals. But, the earlier 

Limitation Act of 1887 has undergone an 
alteration in the later Act of 1908: and the 
words “for leave to appeal” have been added to S. 5. These 


Alteration in law. 


29. Krishnamachariar v. Srirangammal, (1924) 47 Mad. 824—80 I.C. 
877=1925 Mad. 14 (F.B.). 

30. Parbati v. Bhola, (1889) 12 All. 79 (83). 

31. Sarafchandra Dey v. Brojeshwari, (1903) 30 Cal. 790 (793) ; relied 
on Lakshmi v. Ananta, (1879) 2 Mad, 230; and Parbati v. Bhpla, (1889) 
12 All. 79. 

32. Lakshtm v. Ananta, (1879) 2 Mad. 230. 

33. Sabuddin v. Pandlik, 1927 Nag. 197=101 I.C. 320. 

34. Mt. Shahzadi Begam v. Alak Nath, 1933 All. 308=145 I.C. 756. 

35. In the matter of petition of Sitaram Kesho, (1892) 15 All. 14 (19) : 
relied on Ganga Gir v. Balwant Gir, (1881) W. N., p. 30; also see Shib 
Sinffh V. Gandharp Singh, 28 All. 391. 

36. Mdroba Rantchandra v. Ghansham, (1894) 19 Bom. 301; relied on 

Jawahirlal v. NaraindaA, (1878) 1“ All. 644; Lakshmanan 'v, Peryasathi, 
(1887) 10 Mad. 373. . , 
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Review of Judg¬ 
ment. 


words have held to be wide enough to include an application, for 
leave to appeal as a pauper, under O. 44, R. 1, Civil Procedure 
Code,®^ And likewise, they would cover an application for leave 
to appeal to Privy Council. In Abdulla Hossain v. Administrator- 
General,^^ the contention that so far as this section purports to 
empower Courts to extend the time for application for leave to 
appeal to Privy Council, tt is ultra vires. 

150. ^ection 5 is the only section in the Limitation Act which 

... . , enables a Court to admit an application for 

pp ica ion or review of judgment which is presented be¬ 
yond the period prescribed in the Schedule 
of the Act.^° A mere presentation of an 
application for review is not a “sufficient cause” for extension of 
time under S. 5, and the dismisssal of the previous application was 
held not a valid reason for excusing delay in presenting the second 
application.^® It is only when “sufficient cause” is shown that the 
time can be extended under S. 5, Limitation Act.-*^ Long un¬ 
explained delay was not excused in Muhd. Mumtaz AH Khan v. 
Ugraj Singh.*^ A subsequent Privy Council decision may be a 
ground for review, but it is the duty of applicant to account for 
delay in filing petition.^*® Where there was no application for a 
review of judgment before the Court, but only a second application 
for execution, without any statement of circumstances explaining 
delay in the filing of the application, it could not be treated as an 
application for review, within the period of limitation.^ The mere 
pendency of any appeal by another party is not sufficient cause for 
delay in applying for review, nor is ignorance of the effect of a 
judgment a justification for such delay 

151. ^he present S. 5 of the Act, as amended by Act X of 

Annlicaf h to applications to which this 

P loas y section may be made applicable “6y or under 

any enactment. The word ‘rule^ has been 
dropped, but rules made by the High Court 
under their rule-making powers of S. 122, Cfvil Procedure Code, 

V. Banisidhar, 1928 All. 499=111 I.C. 655; cf. Gaii 
V. Racha, (1915) 29 I.C. 1003=13 A.L.J. 635 (S. 5 not noticed). 

38. 42 Cal. 35 (Jenkins, C.J.. and Woodroffe, J.). 

39. Per Edge, C. J ., in Bechi v. Ahsanullah, (1890) 12 All. 461 (F. B.) . 

40. Vaman v. Malhari, (1902) 26 Bom. 485 (490). 

Saran v. Piarelal, 1931 All. 218=130 I.C. 839=1931 A.L.J. 
nw; Jftitbboo Sahoo Jusodha, (1872) 17 W.R 230 

42. (1925) 86 I.C. 270=1925 Oudh 371." 

V. Venkata Narasimha, (1916) 32 I.C. 1000. 

B\nukan Saran v. Piarelal, s^apra. 

V ® 260; cf. Connally 

1057=1936^1. M5^‘l’c. 7M.“' Afo/Wam v. Ganga, 1930 A.L.J. 


or tmder any enact¬ 
ment. 


r 
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would be included in the words aforesai^ The present words 
“though they mean the same thing obvioilsly expixss it be . 
/^The High Court has power under the combined effect of ^ ot 
^the Limitation Act, and S- 122 of the Civil Procedure Code, to 
apply the provisions of S. 5, to applications to set ® ^ 

decrees passed under O. 9, R. 13, Civil Procedure Code, 1908^ 


t/r«Section 5 itself contains an indication that it may be so extended^by any 
Other enactment, or by any other rule made under any enactment. 

C The words “by or under,” are more extensive than the word by , 
^and the word any enactment, would mean under any pro¬ 

vision contained in any Act, and thus would cover the rule-making 
power under any provision of the Civil Procedure Code, e.g.^ S. 1 , 

Civil Procedure Code.^« The Allahabad Full Bench decision m 
Narsingh Sahai v. Sheo Prasad, however, takes a different view^ of 
the rule-making power of the High Courts under S. 122, Civil 

Procedure Code. It was held that 


"‘this Court has power to alter, amend, and add to rules of procedure laid 
down by the Code of Civil Procedure, vide S. ip, but nowhere has any 
power been given to it to touch the Limitation Act.^ 

A rule framed with reference to the presentation of appeals from 
appellate decrees, directing that 

“no memorandum of appeal from an appellate decree or from any order shall 
be presented, unless accompanied by a copy of the decree or order appealed 
against, and, where it exists, a copy of the Judgment of the Court of first 

instance. . . • 

was held tilira vires, as affecting the statutory rule laid down in 
S. 12 (3) of the Limitation Act.®® 

- 152. Under the Act of 1877, this section was held not appli¬ 
cable to applications for setting aside an 
Applications to abatement of a suit or appeal.^"* The langu- 
sct asi e a a emen . section specifying the particular 

cases for which a period of limitation was provided was not inter¬ 
preted so as to include cases not falling within the strict meaning 
of the words used. However, Act VII of 1888 amended the Civil 
Procedure Code of 1882 by adding S. 372-A, whidh expressly 


46. Per Coutts-Trotter, C.J., in Krishnamachariar v. Sri Rengammal, 
(1925) 47 Mad. 824=80 I.C. 877=1925 Mad. 14 (F.B.). 

47. Per Ramesam, J., in 47 Mad. 824, supra. 

48. Pandarinath v. Thakoredas, (1929) 53 Bom. 453=1929 Bom. 262. * 

49. (1927) 40 All. 1 (F.B.) (The High Court had not got to determine 

whether this was a case in which the provisions of S. 5 of the Limitation Act 
were to be applied) . ' 

50. (1917) 40 All. 1 (F.B.). 

1-2. In re Ram Sankar, (1878) 3 C.L.R. 440; Benode v. Sharat, 
(1882) 10 C.L.R. 449. . , . . . _ ,. 
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provided that S. 5 of the Limitation Act will be applicable to sudi 

. ^ cases. Section 5, of the Limitation Act, 

Application for has been held not applicable to an applica- 

tion made under O. 22. R. 4, Civil Proce- 
.. . . dure Code.*’ Where, therefore, such an 

application is made after time, the suit or appeal must be declared 
to have abated, and the remedy for the plaintiff or appellant is to 
proceed by application under O. 22. R. 9: such applications 
however, are within the scope of S. 5, Limitation Act, which is 
expressly made applicable by O. 22, R. 9, itself to applications of 
this nature. A delay m making an application to bring on record 
the heirs of a deceased respondent, due to a change in the period 
of limitation, of which the applicant was ignorant, can be rightly 
excused.® In a suit for partnership after the preliminary decree 
was passed, the defendant died, and his son applied to be brought 
on the record. Meanwhile, the Limitation Act was amended so as 
to reduce the period of limitation for applications under Art. 177, 
from six months to ninety days. It was held that, in the circum¬ 
stances of the case, and in the interests of Justice, all parties 

interested should be added under O. 1, R. 10, Civil Procedure 
Code.® 

153 & 154.^A Full Bench of the Madras High Court, has held 
A _ f^at the rule framed by the High Court, apply- 

sct asiS jT narf° ^ Limitation Act to applications 

decrees. ^ aside an ex parte decree, under O. 9, 

^ R. 13, Civil Procedure Code, is infra vires. 

The combined effect of S. 5 of the Limitation Act and S. 122, of 
the Civil Procedure Code, is to give power to the High Court to 
frame such a rule.^ This is a matter of procedure, and there is no 
question of altering expressly or by implication a period of limita¬ 
tion which remains the same under the article of Schedule to the 
Limitation Act.® \ This has been followed by the Bombay High 
Court in Pandafinath v. Thakoredas,^ where it is explained that 


3. Secretary of State v. Jawahirlal, (1914) 36 All. 235t=2S I.C. 48; 

also see Shah Muhammad v. Karam Ilahi, (1922) 65 I.C. 121—1922 Lah! 

131 (1). 

4. Lakshmichand v. Beharilal, 1932 AJl, 459=54 All. 280=135 I.C. 

^59 • 


5. Lakshmi Bai v. Yeshwant, (1923) 75 I.C. 283=1922 Bom. 449=47 
Bom. 92, 

6. Ramaswami Chetiiar v. A dap pa, (1924) 78 I.C. 168=1925 Mad. 347. 

\. Sri Rangammal, (1924) 80 I.C. 877=1925 Mad. 
14=47 Mad. 824 (F.B.). 

8. Sennitnalai Goundan v. Palani Goundan, 32 I.C. 975 (Mad.) (Per 
Coutts-Trotter, J.), 

ft AV 262=53 Bom. 453=127 I.C. 195 (A Rule has been made 

Dy the Bombay High Court, on 21st December, 1927) ; cf. Mahadeo Govind 
V. LakehfmMrayOft, 1925 Bom. 521=90 I.C. 610=49 Bom, 839 (S. 5 had 
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“the extension o£ the provisions o£ S. 5. Limitation Act, to an application 
under O. 9, R. 9, is not an enactment o£ a new period of limitation . . . 

but, 

“the new rule relaxes the rigour of the law, 
and only, 

“the procedure of the Court was amended by enabling the Court to excuse 
the delay in such an application.” 

In the Madras Presidency, S. 5 of the Limitation Act is 
applicable to the applications under O. 9, R. 3, Civil Procedure 
Code, even when that procedure takes place in a Court of 
Causes.^® The Nagpur Court, in Govinda v. Jairam, followed the 
Madras view in holding S. 5, applicable to a case where an applica¬ 
tion for setting aside the decree of a Small Cause Court was made 
unaccompanied by a deposit or security, and the deposit was made, 
or security furnished, at a later stage.^^' But, in a later case it has 
been held that S. 17, Provincial Small Cause Court Act, is manda¬ 
tory, and Court cannot enlarge time for deposit of security.^’* 

In several other Provinces, however, this section has not been, 
made applicable by any rule or enactment to applications under 
O. 9, R. 9, Civil Procedure Code. Thus, it was held in a Calcutta 
case, that Art. 164 of the First Schedule to the Limitation Act, 
must be strictly followed, and under S. 3, of the Limitation Act, 
it is obligatory upon the Court to dismiss a time-barred application 
even though limitation is not pleaded.^® The Patna High Court, 
has, on a review of auhorities, held that the requirements of S. 17, 
Provincial Small Cause Courts* Act, 1887, are mandatory^** and 
an order allowing an application to set aside an ex parte decree, 
when the deposit is made only subsequent to the period of limitation 
for the application is illegal.^® Also see Mt. Sitaha v. Matadin, an 


not then been made applicable by any enactment or rule to an application 
under O. 9, R. 9, C. P. Code). 

10. Sudalaimuthu v. Andi Reddiar, (1922) 66 I.C. 104=45 Mad. 628 
=1922 Mad. 186; also see Assan Mahomed v. Rahim Sahib, 43 Mad. 579 
(F.B.). 

11. Govinda v. Jalramdas, (1927) 102 I,C. 228=1927 Nag. 238 
10 N.L.J. 76. 

12. Cf. Pundlik Vithoba v. Ganpat, 1934 Nag. 43. 

13. Tara Shanker v. Nasaruddi, (1915) 29 I.C. 476=19 C.W.N. 970.._ 

14. Munshi Singh v. Bansropan, (1933) 142 I.C. 599=1933 Pat. 134 
=14 P.L.T. 20; relied on Assan Mahomed v. Rahiman, 43 Mad. 579=55 
I.C. 977=1920 Mad. 562 (F.B.) ; Abdul Sheikh v. Mahamad Aydb, (1920) 
56 I.C. 551=1920 Cal. 207; Suraj Prasad v. Baldeo,' 1928 All. 111=1^ 
I.C. 464=50 All. 254 (Jurisdiction not acquired until security given within 
period prescribed). 

15. Munshi Singh v. Bansropan, 1933 Pat. 134, supra; also see Kaw- 
leshwarlaT v. Sattyabrata Ban'erji, (1927) 90 I.C. 194=1927 Pat'. 9(^T 
P.L.T. 138; Bishun'Dayal v. Sheo Tahal, 62.1.C. 108 (Pat.) ; sxid'Khantar 
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Oudh case to the same effect.^'* 

The Lahore High Court has held that an application to set 
aside an ex parte decree beyond the period prescribed by Art 164 
IS open to revision under S. 115. C. P. Code.^^ And, S. 5 of the 
imitation Act does not apply to such applications, giving the Court 
any discretionary power to enlarge the period prescribed by Art 164 
of the Schedule to the Limitation Act.^« The Court must not use 
Its inherent powers under S. 151, Civil Procedure Code, to defeat 
the imperative provisions of S. 3 of the Limitation Act, where S. 5 
does not allow of any extension of time for applications to set aside 
ex parte decrees under Art. 164, aforesaid.*" Further, an applies- 
tion for setting aside an ex parte decree cannot be regarded as one 
for review, and the law of limitation cannot be evaded by altering 
the description of the application and calling it a reviewA 
similar view is taken by Patna and Rangoon High Courts. Sec 
Ajodhya Mahton v. Mt. Phul Kuer^^ and Ma Naw Naw v. 
sundarani^) also see Saha v. Dayaram,^^ a Nagpur case, to 
same effect. Thus, with the exception of Madras, and Bornbay 
\ where rules have been made under S. 122, Civil Procedure Code’ 

• an application to set aside an ex parte decree is not within the 
I scope of S. 5, Limitation Act, and such an application cannot be 
I treated as an application for review, when relief could not be had 
under S, 5 of the Limitation Act, in case of an application barred 
y Art. 164 of the Limitation Act. The provisions of S. 5 of the 
Act do not apply to an application under the Provincial Small 
Cause Courts Act, S. 17, to set aside an ex parte decree.*** 

155. Section 5 does not apply to all applications, but only to 

are expressly provided therein: It 
within scope of S. 5. applies to an application for review of judg¬ 
ment, or for leave to appeal, or any other application to which this 



Fotdar V. Punni Naddaf, 54 I.C. 971 (Pat.) (Security tendered a condition 
precedent to granting of a new trial). 

- 16. (1925 ) 89 I.C. 482=1925 Oudh 446. 

T t.(*’26) 95 I.C. 124=7 Lah. 161=1926 
l^ah. 379. 

18. Pal Singh v. Harnam Singh, (1927) 100 I.C. 936=1927 Lah. 342. 

19. Khairaii v. Umar Din, (1922) 66 I.C. 270=1922 Lah. 266. 

20. Mt, Lai Devi v. Amarnath, (1920) 57 I.C. 15 (16) ; relied on 
Santu V. Arjan Das, 13 I.C. 318=131 P.W.R. 1912. 

21. 1922 Pat. 479=65 I.C. 341=1 Pat. 277. 

Rang. 655 85 I.C. 324; also see Ramanathan 
^ BaWeo- Singh, 1933 Rang. 110=144 I.C. 980 (S. 5. not applicable to 
^plications for re-opening an ex parte decree—Revision allowed). 

1928 Nag. 91 (2)=107 I.C. 193. 

V, Mata Din, 1925 Oudh 446=89 I.C. 482; also see 
gunattk V. Ganpat, 1934 Nag. 43=144 I.C. 394. 
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section may be made applicable by or under any enactment by the 
time being in force.-’ 

This section does not apply to the following applications: 

(1) applications mad^ under O. 22, R. 4, Civil Procedure 

Code.^*’ 

(2) Applications for restoration under S. 17, of the Pro¬ 
vincial Small Cause Courts Act.^^ 

(3) Petitions for Insolvency under S. 9 of the Insolvency 
Act, which are not applications within the meaning of S. 78 of the 
Provincial Insolvency Act.^® 

(4) An application for re-admission of an appeal dismissed 
for zvaiit of prosecution. Under O. 9, R. 4, Civil Procedure Code 
(Art. 168, Limitation Act).^^ Where an application for restora¬ 
tion of the case under O. 9, R. 4 is filed more than 30 days after 
the date of the dismissal, time cannot be extended under S. 5 of 
the Limitation Act.®® The period of limitation under Art. 166 of 
the Schedule being fixed by statute, and not by Court, it cannot be 
extended under S. 148, Civil Procedure Code, or under S. 5 of the 
Limitation Act.®^ 

(5) Applications under O. 21, R. 89, Civil Procedure Code,^^ 
or under O. 21, R. 90, Civil Procedure Code^^: Neither S. 5, nor 
S. 148 has any application to extend the time prescribed in the 
Schedule to the Limitation Act, for such applications. 

(6) Applications to file an award^ (Art. 178, of the Sche¬ 
dule), or to set aside an award^^ : (Art. 158) : It is not competent 

25. Kali Pershad v. Parmeshwar Pershad, 1929 All. 127=51 All. 487= 
113 I.C. 767.. 

26. Secretary of State v. Jawahir Lai, (1914) 36 AH. 235=25 I.C., 
48; Sheikh Muhd. v. Karam Ilahi, (1922) 65 I.C. 121=1922 Lah. 131 (1). 

27. Cadre v. Brijnandan, (1923) 45 All. 332=1923 All. 319 (2). 

28. Gang fee Premfi & Co. v. O. L. K. N. Firm, 1932 Mad. 352=55 
Mad. 766=137 I.C. 740; Vaithinatha v. Vthianatha, 1932 Mad. 112=135 
I.C. 613; also see Ratan Chand v. Sntail, 1933 Lah. 821 (Dalip Singh, J.). 

29. Ma Sein v. 3*. T. R. M. Firm, 1933 Rang. 96=142 I.C. 185; 
Abdul Gunny v. Russel, 1930 Rang. 228=127 I.C. 161; also see Krishna- 
swamy v. Chengalroya, 76 I.C. 836=47 Mad. 171=1924 Mad, 114; and 
Veerayya v. Sreesilam, (1928) 110 I.C. 47=1928 Mad. 556. 

30. Kali Pershad v. Parmeshwar Pershad, 1929 All. 127; also see Ma 
Naw Naw v. Somasundaram, 1925 Rang. 187=2 Rang. 655 (Application 
under O. 9, R. 13, C. P. Code governed by Art. 164). 

31. Bhagchand v. Mt. Nafab Sultan, 1934 Pesh. 25=148 I.C, 1082. 

32. Ram Autar v. Sheo Piarey Lai, (1925) 87 I.C. 722=1925 Oudh 
411=12 O.L.J. 137; Untrao Singh v. Beni Pershad, (1925) 92 I.C. 839 
(Lah.); also see Asanand v. Jhangi, (1919) 50 I.C. 610 (Lah.). 

33. Narotam Das v. Bhagzvandas, (1934) 151 I.C. 244=1934 All, 314; 

Asanand v. Jhangi, supra. . 

34. Ram Ugrah v. A char j Nath, 38 All. 85 (91) =13 A.L.J. 1115. 

35. Suryanarayan v. Banwari, 17 I.C. 7 (Cal.). 


S. 5] Limitation op Suits, Appeals and Applications. 171 

for the Court to extend the time prescribed, with reference to 
o. o of the Limitation Act. 

(7) Applications for execution of a decree, in the absence 
of any enactment or rule which makes S. 5 applicable to such an 
apphcation« Neither S, S, nor S. 14 of the Limitation Act is 
applicable to an application for execution. Section 14 applies ex- 
clusively to suits, and S. 5 applies only to such applications as to 
which it had been expressly made applicable.” 

(8) Applications under S. 18 o/ the Rangoon Rent Act are 
also not within the scope of S. 5, Limitation Act."® 

156. “ANY APPEAL”. —^he provisions of S. 5, of the 
Limitation Act, are applicable to criminal appeals. However, under 
this section the Court cannot extend the time unless it is satisfied 
that the appellant had ^‘sufficient cause’^ for not preferring the 
appeal in time.*® In the case of an application under S. 476, Crimi¬ 
nal Procedure Code, the only Court which can exercise the power 
IS the Court which has jurisdiction over the suit in which the 
alleged offence has been committed.”*® It is not proper to extend 
^e time allowed for an appeal under S. 476-B of the Criminal 
Procedure Code, even if the delay arises in consequence of any 
genuine mistake which could have been averted by a proper enquiry. 

Nor can such an appeal filed beyond time be treated as a revisional 
application.^^ I 

A reference under S. 18 of the Rangoon Rent Agt from the 
•decision of the Rent Collector to the Chief Judge, Small Cause 

Court, is not in the nature of an appeal, and S. 5 of the Limitation 
Act is not applicable.”*^ 

157. NOT APPLICABLE TO SUITS.— Section 5 does not 
'enable a Court to admit a suit which is presented after the period 
prescribed by that Act for the institution of a suit.”*^ There is a 


V. 


The Deputy Commisfisiouer, (1918) 44 


■ •*- 


•jr.' irlMri.Llnl* 




36. Midnapore Zemindary 
LC. 570=3 P.L.J. 132. 

37. Ram Raj v. Mt. Umraji, (1926) 93 I.C. 292=1926 All. 345: also 
.rste Sunderlal v. Banarsidas, (1918) 45 I.C. 531 (All.). 

- 38. Miersw. R. R. Khan, 1924 Rang. 377=84 I.C. 284. 

^^39. ianakiramayya v. Nimmacadda, 1925 Mad. 709=88 I.C. 278. 
Relied upon S^a Singh v. Emperor, 59 I.C. 556=1 Lah. 508; and Rehman 

Emperor v. Nuruddtn, 

9^Bom. -^5—103 I.C. 109 (Held, that a Court should give an opportunity 

^ appelUnt^s coimsel to be heard before summary dismissal of an appeal 
preferred after expiry of Umitation). ” 

|Qar'»; Girimlal v. Shewaram, 95 I.C. 316=1926 Sind 215=20 S.L.R. 90 

V. R. R. Khan, 1924 Rang. 377=84 I C 284 



i- 12 All. 461 (486) (F.B.) (Per Edge, 
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wide distinction between the law of limitation in respect of suits, a.n(l 
in respect of appeals.^^ 

“In the case of the former the rules are rigid and are laid down with exact¬ 
ness, nothing being left to the discretion of the Court. But in the case of 
appeals S. 5 gives the Court a discretion to admit the appeal after the 
prescribed time if the appellant satisfies the Court that he had sufficient 
cause for not presenting the appeal within the prescribed period. -*5^ 

“The Limitation Act must be taken to be exhaustive as regards 
extension of the period of limitation * . It applies only to 

those proceedings which are specifically mentioned in that section, or 
to which the section may be made applicable by or under any enact¬ 
ment for the time being in force.” “A suit is not specifically men¬ 
tioned in S. 5, nor are the provisions of that section made applicable 
to a suit by any enactment. 

158. The Land Acquisition Act is a statute which gives ex¬ 

ceptional powers to the Collector, and S. 5 
Not applicable to Limitation Act, has no application to 

proceedings under Land Acquisition Act.'*’’ 

By S. 231 of the Agra Tenancy Act, this 
section has been made applicable to suits under that Act. 

159. APPLICATION OF SECTION TO SPECIAL OR 
LOCAL LAWS.— Under the Amending Act X of 1922, S. 29 of 
the Limitation Act, IX of 1908, has been amended as follows:— 

By this amendment 

“for the purpose of determining any period of limitation prescribed for any 
suit, appeal or application by any special or local law: 

(a) The provisions contained in S. 4; Ss. 9 to 18, and S. 22 shall 
apply only in so far as, and to the extent to which, they are not expressly 
excluded by such special or local law; and 

(5) the remaining provisions of the Act shall not apply.” 

The effect of this amendment of S. 29 is that S. 5 of the 
Limitation Act shall have no application to such cases: and it can¬ 
not be utilised for excusing delays in presentation of appeals, or 
applications, etc., under a special or local law."*® Rulings prior to 
this amendment, e.g., where delay in preferring an appeal under the 
Madras Forest Act was held excusable under S. 5 of the Limita¬ 
tion Act, 1877,*® or where the general provisions of the Limitation 
Act, including S. 5, were held applicable to appeals under Provin- 


44. Kichilappa v. Ramanujatn, (1901) 25 Mad. 160 (166). 

45. Ibid., 25 Mad. 166. 

46. Rant Pher v. Afodhiya Singh, (1925) 87 I.C. 17i=192$ Oudh 369. 

47. Kristo Singh v. Secretary of State, 1927 Pat. 333=103 I.C. 295= 
8 P.L.T. 710. 

48. Mittor M'oideen Hajee, In re, 1923 Mad. 95=71 I.C. 217. 

49. Reference under S. 39 of Act V of 1882, (1887) 10 Mad. 210^ 
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«i«l Insolvency Act. Ill of 1907, are no longer good law.'>» 

160 . Under the new Insolvency Act, S. 5 has been specifically 

‘o be applicable.' However, con- 

ITr* V u u P'-ovincial Insolvency 

Act strictly. It has been held that a creditor’s !<etition under S 9 

of the Provincial Insolvency Act, is not within the scope of 5. 5 

Limitation Act.* Such petitions are in the nature of plaints, by 

■which insolvency proceedings are| instituted. Section 78. Provin- 

cial Insolvency Act was not intended to include such petitions to 
adjudicate.^ 


161. In Mittor Moideen Hajee, In re, it was held in a case 

Ordinance I of coming under Ordinance I of 1922, that S. 5 of 
1922; and II of 1932. Limitation Act under which the Court can 

. . excuse delay is not one of the provisions, the 
application of which is extended by Act X of 1922, to proceedings 
under a special or local law.* 


Section 5, Limitation Act, is inapplicable to appeals from 
special Magistrates under S. 39 of Ordinance 11 of 1932, which 
IS a specific provision, the consequences of which being provided 
for as a matter of limitation by S. 29 of the Limitation Act.^ 


162. Under S. 29 (2), Limitation Act, it is only when any 

Companies Act. special law prescribes for any suit, appeal 

application, a period of limitation different 
from the period prescribed therefor by Schedule I, Limitation Act, 
^at the remaining provisions of the Limitation Act inclusive of 
b. 5 shall not apply under sub-cl. (6), 3. 29 (2) of the Ac^ 

Under the Companies Act, 1882, a special period was undoubtedly 
prescribed by S. 169 for appeals against orders in the winding-up 
proceedings, but this special period has been abrogated by S. 202 
Companies Act, 1913, under which the period within which an 
^peal must be preferred is governed by the general law.® In 
Doulat Ram V Woolen Mills Co./ a case under the old Companies 

Chief Court, that no time is fixed 
for the filing of the appeals under S. 169, Companies Act, but the 


A”- 496 (F B,); U^ariyam Siiwh 

I C 688; Ram Kishen v. Umrao Bihi, 3,i 

l.L. 730 (Punj.); also see Knshna Dayal v. Syed Abdul, 2 P.L.J. 402. 

1. Nur Mahpmmad v. Lalchand, (1925 ) 90 I.C. 254=1925 Lah 435 

740=55 '^^2 Mad. 352=137 I.C.’ 

m Ratanchand v. Small, 1933 Lai,. 821; also 
see K. V^thtanatha v. S. Vatihtanatha, 1932 Mad. 112=135 I C 613 

3. B^omal Variomal v. Sumar Khan, 1928 Sind 177=112 I C 646 

t* Moideen Hajee, In re, 1923 Mad. 95=71 I.C. 217 

Nu Ratan v. Emperor, 60 Cal. 571. 

4th Edn., p. 299. xiote (4). cited in Kawdu v. Berar 

J85 (189)=116 I.C. 427. 
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special provision as to notice being served, in the manner specified, 
within three weeks of the date of the order complained of, neces¬ 
sarily means that the period for filing an appeal is shortened in an 
indefinite form. The limitation under S. 169, Companies Act, 
1882, thus being a special one for appeals of this class, will prevail 
over the general provisions of the Limitation Act.® The provisions 
of S. 5, Limitation Act, are applicable to an application for 
review of an order passed under Companies Act, 1913, because 
there is no special period prescribed by the said Act for such an 
application. 

163. Section 5 of the Limitation Act is not applicable to 
Rules of High periods of limitation fixed by special rules 

framed by the High Court.^° Such rules 
have the force of law from the date of publication, or from such 
other date as may be specified. 

164. CROSS-APPEALS AND MEMORANDUM OF 
OBJECTIONS. —Under the Code of 1859, there was no period 
of limitation for cross-objections: and objections under S. 348, Act 
VIII of 1859, might be urged at any time in the course of hearing 
of an appeal.Under the Code of 1877, and imder that of 1882 
prior to amendment in 1888, the cross-objections were to be filed 
seven days prior to the date of the hearing.^® Section 561, as 
amended by Act VII of 1888, allowed one month, for cross-objec¬ 
tions, and an appeal could not definitely be posted until the Court 
had ascertained that notice of the appeal had been served on the 
respondent, and a date was then fixed not less than one month from 
the date of service.'^ Section 5, of Act XV of 1877 did not apply 
to an objection under S. 561 of the Code of Civil Procedure.^® 

Under S. 561, of Civil Procedure Code, 1882, the expression 
‘‘upon the hearing,” was construed to mean that, if an appeal, in 
which objections had filed was withdrawn, the objections could not 
be heard; the entertainment of objections being contingent and de¬ 
pendent upon the hearing of the appeal.^® The withdrawal of the 

8. 95 P.R. 1908. 

9. Kawdti V. Berar Ginning Co., Ltd., 1929 Nag. 185=116 I.C. 427; 
relied on 1928 Nag. 194=24 N.L.R. 100. 

10. Baijnath v. Doolarey Hajjam, (1928) 110 I.C. 719=1928 All. 708 
=50 All. 865. 

11. Ihid. 

12. Thakar Das v. Gopee, (1871) 15 W.R. 18. 

13. Dori Lai v. Naraindas, (1883) A.W.N. 237. See Degambar v. 
Kallynath, 7 Cal. 654 (659) (The seven days' period was prescribed not by 
the Limitation Act, but by the Act which amended the Code, and was held 
not coming under S. 5, Act XV of 1877). 

14. Sundaram v. Annangar, (1890) 13 Mad. 492. 

15. Kally Prasanno v. Mungula, (1883) 9 Cal. 631. 

16. Jafar Hussain v. Ranjit Singh, (1895) 17 All. 518=1895 A.W.N. 
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aK>eal, by which respondents lost their opportunity of having their 
cross-obj^tions heard, aflforded no sufficient reason for enlarging 

cross-appeal which he might have presented.'^ The 
Court had to be thoroughly satisfied upon an affidavit that he was 

't i^u ° would have appealed within the proper time 

It the other side had not done so.'® 

Under the present Code, the withdrawal of an appeal,*® or the 
dismissal of an appeal for default,®® does not affect the hearing of 
the respondent on his cross-objections (O. 41, R. 22). However 
It has been held that an appeal must be properly before the Court 
in order that cross-objections may be heard.®* Where an appeal is 
dismissed as filed out of time, neither the appeal nor the cross- 
objections are properly before the Court, and the cross-objections 
filed under O. 41, R. 22, Civil Procedure Code, cannot be heard®® 
^similarly, the Court has no power to proceed with cross-objections 
where an appeal is dismissed for failure to pay court-fees,'®® or 
where an appeal abates owing to the death of appellant pending 
^peal. But where the main appeal from the original side of the 
High Court has been dismissed for default, a memorandum of 
Objection filed by the respondent in the appeal can be treated as a 
substantive appeal.®® "Cross-objections,” implies objections taken 
in answer to a pending appeal. Therefore, cross-objections cannot 
be filed where the appeal has been withdrawn. But, if cross- 
objections were filed, and dismissed, not on the merits, but on the 


nS; Suhhai Dayal Ji v. Raghunath Ji, 10 Bom H C R ^Q7• 
Ranijiwatumal v. Chandmal, (1888) 10 All. 587.’ ' 

H. (1891) 16 Bom. 249; also see 10 Bom. 

V. /adavat," 2?Bom. 

1 r ^^”»S0pal, 48 Mad. 631=1925 Mad 725=88 

I. C.’ nl’ '"• 1921 Mad. 405=44 Mad.' 

9 r.c!'s72^(SH * Ramon, (1911) 

1924^Lah:^‘’i4?‘’^“' ''' ^55=4 Lah. 140= 

(21lf2I2)'^^^“B!).''' (1918) 41 Mad. 904=48 I.C. 203 

(192?)' ‘Ti *'• LachmcHdas, 

129 I.C. 500=l'931 38 Jl’^l) 8 Rang. 538= 

I.C. 156=1932 Nag. 4f.‘ Singh v. Rom Singh, (1932) 137 

1921^ad^^‘^'‘® (1921) 44 Mad. 828=62 I.C. 757= 

^ 25; y. Venugop,a. 1925 Mad. 725=48 Mad. 631=88 I.C 
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view that after the appeal of the other side had been dismissed, the 
cross-objections were not competent, an appeal might be filed on 

some points.^® 

165 SPECIAL CONSIDERATIONS.—The Government 

is not, as such, entitled to any special 
The Government. consideration under this section.^^ How¬ 
ever, in view of the special position in which Government is placed 
with reference to considerations of public interest, and the necessity 
for inquiry'’, and consultation with local officers before taking action, 
that in considering an application under S. 5, a distinction has to 
be made in practice between Government, and a private indivi- 

dual.^"^ 

private person has only himself to consider and must be presumed to be 
familiar with every aspect of his case. Government has to consider the 
public interest and cannot be expected to know the facts of each individual 
case. They require time for inquiry, and must consult the local officers,, 
to whom they cannot delegate their powers. It follows that a time which 
may be ample for a private litigant may be none too great for Govemment.”29 

In considering whether there was unreasonable delay; or whether 
there was sufficient cause for not presenting the appeal in a shorter 
period, it is necessary to consider the position of the parties to the 
suit.^® Accordingly, the benefit of S. 5 was allowed to the Secretary 
of State as appellant, where the matter was treated as urgent by the 
Government officials, and there had been no delay except such as 
was inevitable in view of the difficulties of communications, and 
necessity of the papers having to pass through a number of hands, 
^nd the consultation with legal advisers of the Government.^^ 

166. There is nothing in the position of executors, etc., to 

entitle them to any special consideration. 
Executors, Trus- in deciding the question of “sufficient cause” 
tees, or iqui tors. delay in filing an appeal.®^ But the Liqui¬ 

dators of a Company were allowed extension for appealing against 
the dismissal of misfeasance summons against directors, where they 
had required tjme to consult numerous creditors and shareholders 
as to appealing and to collect funds for proceeding with it.*®. 


26. Parhhu Dayal v. Murli Dhar, 19^ All. 867=78 I.C. 677. ■ 

27. Emperor v. Shiva Adar, (1907) 9 Bom. L. R. 893. 

28. Secretary of State v. Gurmukh Dds, 1929 Sind 211. 

29. Ihid. ' . 

30. 1929 Sind 211. ^ ' 

31. Secretary of State v. Mootoosazumy, (1870) 13 W.R. 245 v Secre-^ 

tary of State v. Gurmukhdas, 1929 Sind 2li. ^ 

32. Tkucker Vussonfi v. Canfi, (1890) 14 Bom. 365; also'see (1905) 
7 Bom. L. R. 965, s.c. 30 Bom. 3^. 

33. Brasilian Rubber Plantations, \r\ (1911) lQ3,L.T.-882 (Ann. 

Prac. ; 1914, p.’967). : ' - ...... 
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167. A body corporate is not. as such, entitled to greater 

Corporate body. ~ ® private individual. 

n.VA~v» jj i o, , J- o''servc(i in the case of 77(.- 

Utsmet Board, Slialifiur v. Shamas Din,^ lliat 

mLt 2!l litigation, its oil,rials an.l a<lvisc.s 

lT4int/’ ^ ‘ diligence as is expected from an ordinary 

appellant. District Board’s agents, had pro¬ 
ceeded m an unbusiness like manner and showed great carelessness 

m the preparation and presentation of the appeal, the same was 
ciismissed as barred by 

n.^ 68. The fact of an apjpellant being a Pardanashin may, no 
PardanasHin lady. doubt in some cases furnish grounds for 

applying the discretionary power under 
b. 5 of the Limitation Act; 

but that ground can be available only where the fact has prevented a party 
from presenting the appeal herself, or from retaining counsel to do so" . . ! 

but that being a Pardanashin is not, ipso facto, “sufficient cause” 
for the application of that section.^® 

IllvrStrations, 

^ The fact that the appellant was a woman, a widow, and not in very eood 

constitute a proper ground for the admission 
of an appeal after prescribed time.a? Similarly, the appellant's plea of her 
being a Pardanashin lady and not knowing that a copy of the decree was 
required, was not considered sufficient to extend the time under s T 
J^imitation Act where there was no suggestion that she had been betrayed 
by her agent. Where a memorandum of appeal was filed without any 
stamps and out of time by three weeks, it was held that even though the 
itipnt was a pardanashin lady, extension of time ought not to be granted so 
iiut, where plaintiff-appellant was a Pardanashin woman and her suit 

L “ “.t,** subsequent inquiry valued afover 

whieh^taWd , oversight presented to the Divisional Court, 

t^nV „ reteraed and heard the appeal after notice to the respondents who 
took no objection, it was held that the plaintiff's appeal to the Chief Court 
t r hCT previous appeal being dismissed, was not unduly delayed and there 
was sufficient cause under S. 5.i« In a Bombay case, where the applicant 
or a review petition was a Mahomedan Pardanashin lady whose legal 
nterests were not prosecuted by her advisers with all the carefulness whfch 

«us^d SiTder® ‘‘ carefulness wh eh had 

caused the delays upon which sh e mainly founded, via., applications which 

34. (1930) 123 I.C. 83 (Lah.). 

35. (1886) 9 All. II (18) : affirmed in 9 All 655 IL P t 

36. Ibid. ■ 

37. Chammo Sap v. Mt. Ooji Kalarin, (1889) 3 C.P.L.R. 125 

=9 LC.'^'(^^*) Mohan Lai, (1911) 8 P.W.R. 1911 

C.W^N. ‘46 I.C. 359 (1)=37 

40. Af/. Gohur y, Khan Muhammad, 66 P.R. 1891, 

23 
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were not valid and efficient under the law, the case was held^to call for 
the concessions aljowed by Ss. 5 and 14 of the Limitation Act. 

169. Poverty of the appellant, or applicant, is not a suffi¬ 
cient cause, within the meaning of b. i>, oi 
Poverty, Limitation Act, XV of 1877, for 

admitting an appeal after the ordinary period of limitation pres¬ 
cribed therefor has expired.^^ Where the ground assigned by the 
appellant for special indulgence under S. 5 of the Lunitation Act 
was stated to be that he had not sufficient funds to proceed m the 
regular manner within the time prescribed by law, it was observed 

that 


“if such ground be accepted as siifTicient cause for a special order of this 
description, there would be no limit to the^ period for extending the usual 
term of limitation to presenting an appeal.” 

This view was adopted by Mahmud, J., in Husaini Begam v. The 
Collector ,which was upheld on Letters Patent appeaP^; where 
the combined facts of the poverty of the appellant, and her being 
a Pardanashin lady were held not to constitute a ‘ sufficient cause 
for an extension of the limitation period W’ithin the meaning of S. 5 
of the Limitation Act: 


“Lxtremc pov’crty cannot be held to be a sufficient cause for keeping a 
successful litigant indefinitely in a state of uncertainty,” because conceivably 
“the appellant’s poverty may last for any number of years, and the res¬ 
pondent could not be prevented from dealing freely with the subject-matter 
to which the first Court had declared him entitled.”-*® 

The framers of the Limitation Act have not overlooked the fact 
that a would be appellant may be a pauper. It is enacted that 3n 
appeal in forma pauperis must be brought within 30 days.^® Want 
of funds was held not “sufficient cause“ within the meaning of S. 5 
(2) of the Limitation Act, XV of 1877.^’’ The provisions of the 
Limitation Act do not apply to suits or proceedings under the 
Divorce Act, but question of undue delay may lead to conclusion 
of connivance or indifference. In this connection poverty “is almost 
always a sufficient excuse for delay,” subject to the delay not being 
inordinate.^® 


41. Bai Nemathti v. Bai Nematullahu, (1918) 42 Bom. 295. 

42. Moshaullah v. Ahmedullah, (1886) 13 Cal. 78 (79) ; approved in 
Atiantally v. O. M. R. M. Chetty Firm, (1914) 22 I.C. 884. 

43. (1886) 9 All. 11 (18). 

44. 9 All. 655 (L.P.). 

45. Per Edge, C.J., in 9 All. 655 (657). 

46. Ibid . 

# , 

47. Krishnasanty v. Ramasawmy, (1909) 19 M.L.J. 209=1 I.C. 73; 
(Relied on 13 Cal. 78, supra) ; Affirmed in appeal to Privy Council, L.R. 45 
I.A. 25=41 Mad. 412 (P.C.). 

48. Moreno v. Moreno, (1920) 57 I.C. 216; Relied upon in Highfield 

V. Highfield, (1935) 156 I.C. 247=1935 Sind 112 (S.B.). _ _ 
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170. ‘‘Some degree of consideration” cannot but be given to 

Minority of circumstances in which infants are con- 

appellant. cemed: but this does not mean that “any 

degree of delay may be considered justifiable 
or excusable, or such as may be passed over.”<» In particular cases, 
the apology or excuse of infancy, or the manner in which the 
interests of the minors were involved,” may lead to the application 
^r extension of time being acceded to, on certain terms and the 
Funjab Chief Court has held that protection of the interests of 
minors, or those who have attained majority during the progress of 
litigation, IS a prime consideration for the Court in deciding whether 
sufficient cause for delay has been shown.^ However, the Court 
must be fully satisfied of the justice of the grounds on which it is 
sought to obtain an extension of the time for attacking the decree, 
and thus perhaps depriving the successful litigant of the advantages 
which he has obtained when the time for appealing is once passed.® 


Illusiratiorts. 

Of minor’s guardian were in conflict with 

It" sufficiently consult the minor's 

interests in deciding whether or not to appeal against the decree, the special 

"sufficient cause” for delay in filing 


(2) But, where some of the appellants were minors duly represented 

same as theirs, the fact of ^minority 
showing due diligence, and the period 
limitation for appeal could not be extended on account of minority.-^ 

• * Where an application for leave to appeal to Privy Council was re- 

grounds of the applicant's estate being under Court of Wards, 
the estate being released from the superintendence of the Court of Wards 
two years later, another application for leave to appeal to Privy Council 

5 Limitation Act, were not applied in the 
^ w fact that the estate of the minors was under Court 

hf adequate reason for condoning a delay of two months 

in applying for leave to appeal to Privy Council, where the mother of the 
minor as their guardian ad litem was assisted by a male relative and had 
t f available "for the purpose .e ^ 

faAer^^>Tdurir/thll"b^ fesidmg in an out of the way village, and their 
lather died during the hearmg o f the appeal, they applied for a review of 

(P C^') Birjohuttee v, Pertmb Singh, 8 M.I.A. 160=3 W.R. 36 

SO. Ibid. 

1. Maharaj Narain v. Mt. Bangji, 21 P.R. 1904 at p. 74. ^ 

06^v, Bai Gungabai, 30 Bom. 329=7 Bom. L. R. 
yo3, and Babu Ganesh v. 41 Bom. IS (20)=36 I.C. 439. 

3. Oursandas Natha v. Ladka Vahoo, 20 Mad. 104. 

«»«i» J.f/*'*’'2 All. 461 (480) (F.B.) (Per Mah- 

Bank, (1918) 46 

v. Hassomat, (1924) 78 I.C. 953 (954, 95S)=1925 
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the judgment, and some delay occurred in obtaining copies of order rejecting 
the application: The appeal was registered though filed beyond time. 

171 , mere plea of sickness is no cause for interference 

with an order of a Judge rejecting an appeal 
not filed within time.® But illness may be a 
sufficient cause, regard being had to circumstances, if the appellant 
was thereby disabled to attend to any duty.® Whether the time 
should be extended under the section should be answered in the light 
of peculiar circumstances of each case.^® 

Illustration . 

Illness in the family is not a sufficient cause.But, illness of the 
pleader, of which the party was ignorant, might be a sufficient cause. 
The fact of the petitioner’s Karpardas being seriously injured in a riot, and 
lying in hospital was not held sufficient in the’ absence of anything to show 
that his illness had put it out of his power to assist the pleader in getting 
requisite copies for appeal.Where the applicant for review was delayed 
in filing the application, owing to high temperature and deliriousness for 
3 or 4 days, and a relative had to be sent with necessary papers to the 
counsel, who required an affidavit, the delay was excused under the circum¬ 
stances.^"* Where the appellant was unwell in the last week, but sufficiently 
recovered two days after the time for appeal expired,, to go to the Court, 
and the appeal was filed after consulting a Vakil three days later; it was 
held that the delay of the last few days was fatal, and could not be excused 
under S. 5, Limitation Act.^3 

172. In Maharaj Narmn v. Mt. Banoji,^ the period involved 

in criminal proceedings against the appellant. 
Imprisonment. imprisonment in Jail were allowed as 

‘'sufficient cause” for delay in presenting the appeal. But where 
the person imprisoned did not appeal thinking he had no right of 
appeal, and practically left it to a relative to appeal if he had a right, 
this was held not to be a sufficient cause for extending the limita¬ 
tion, under provisions of S. 5 of the Limitation Act.^’^ AVhere an ex 
parte decree passed in 1909, when the defendant was in jail was set 
aside by the Court in 1913, merely on account of the defendant being 
in jail, without considering whether it was barred by limitation, it 


7. Sudhakar Ranit V. Sadasiv Jhatap Singh, (1915) 31 I.C. 705 (Cal.). 

8. (1864) 1 W.R. 23 Miscell. (Delay of 50 days not condoned). 

9. L. E. H. U. y. A. H, Yin, U.B.R. (1897-1901), p. 451. 

10. Elahi Newaz v. Biseswar, (1925) 79 I.C. 924=1925 Cal. 175. 

11. Ibid. 

12. Anundntpyee v. Poornoo, 9 M.I.A. 26. 

13. Mt. Abdul Kassim v. ChaturbhuJ, 1922 Pat. 47=64 I.C. 55=3 

p.L.T. no. 

14. Gauri Shanker v. Kashi Nath, 1934 All. 367=148 I.C. 290. 

15. Ma Thein Khun v. Ma U Byu, (1928) 6 Rang. 271—1928 Rang. 165. 

16. 21 P. R. 1904, 

17. Queen-Empress v. Bhoni Ram, 1891 A.W.N. 10, . 
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without jurisdiction,'® 


173. DISCRETION OF COURT.— Under S. 5 of llie 
Limitation Act, it is competent to a Civil Court to admit an appeal, 
after the expiry of the period of limitation, if the appellant satisfies 
the Court that he had “sufficient cause” for not prcferriiij:^ an apix*al 
within the prescribed time.'® Under S. 3, it is the duty of the 
Court to see that an appeal whicli had not been filed within time 
should be dismissed, even if the defence did not take up such a 
plea, unless sufficient XaiTse'was shown by the appellant for its 
a^tmt^sion.^® Section 5 is thus, in a way, an exception to the obliga¬ 
tory rule laid down in S. 3 of the Limitation Act; and so far as one 
can see the only section in the Indian Limitation Act, which enables 
a Court to admit an appeal or an application which is presented 
beyond the period prescribed by that Act is S. 


174. In some early cases, it was held that the Court before 

which an appeal was presented, or application 
otne early cases. niade, after the time prescribed, had the 

exclusive jurisdiction to consider whether sufficient cause had or 
had not been shown for not presenting the appeal, etc., within 
proper time.^^ 

“It was a matter entirely within the District Judge’s jurisdiction and there is 
no appeal.”23 


But, it was ruled, in other cases, that the High Court on special 
appeal had the power to look into the grounds which the Judge had 
given for so admitting the appeal.^' In the Full Bench case of 
Shama Churn v. Bindahun,^^ the Calcutta High Court held that 
an appeal lay from the order of a lower Court deciding what is just 
and reasonable cause for admitting an application for review after 
prescribed period of 90 days had elapsed, and an appellate Court had 
power to look at the reasonableness or sufficiency of the cause 
assigned for admitting such review.^^ Peacock, C.J., was of opinion 
that 


“it would be very dangerous to leave the justness, and reasonableness of tlie 
excuse for delay to the discretion of the lower Court.” 


/ 


18. Janki Prasad v. Parmeshwar Din, 29 I.C. 975 (All.). 

19. Sttdama Rai v. Bisheshar Pafsad, (1934) 152 I.C. 939 (AU.). 

20. Ibid. 

21. Bechi V. Ahsanullah, 12 All. 461 (486) (F.B.) (Per Edge, C.J.). 

22. Raj Caomar Roy v. Mahomed IVais, (1867) 7 W.R. 337. 

23. In the matter of Bhujohuree Mundttl, (1872) 18 W.R. 293. 

24. Mowree Bewa v. Soorander Nath, (1868) 10 W.R. 178; Shama 
Churn v.' Bindahun, (1868) 9 W.R. 181 (F.B.) ; Chunder Dass v. Bishoon 
Lat, (1881) 8 Cal. 251. 

25. (1868) 9 W.R, IgJ (F.B.) ; aisp PPS fkMbboo v. Ml. /MJprfo Koer, 

(1872) 17 W.R. 230, 
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Following this view, it was held in Mahomed Gazee v. Dooluh 
Bcebc‘^^ that where the application for review was admitted, beyond 
time, without just and reasonable cause having been shown for the 
delay, the Court’s decision in the suit was without jurisdiction. In 
Chundcr Doss v. Boshoonlall,^^ the High Court sitting on special 
appeal, was held to have power to look into the grounds which a 
Jucige had given for admitting an appeal after the lapse of the 
period allowed by the Limitation Act. The exercise of discretion, 
even though not approved by the High Court, could not be inter¬ 
fered with on revision.^” 


175. The Allahabad High Court, decided in the Full Bench 

case of Bechi v. Ahsanullah,^^ that the Court 
Allahabad Full second appeal, in view of the imperative 

(F.*B.). requirements of S. 4, Limitation Act, 1887 

(now S. 3, Limitation Act, 1908), was re¬ 
quired to satisfy itself whether the appellate Court had properly 
applied the provisions of S. 5 of the enactment, and, if the discre¬ 
tion had been wrongly exercised, to undo its effects by interference 
in second appeal. 


176. POWER OF INTERFERENCE IN SPECIAL 

APPEAL.—The ruling of the Allahabad 
Allahabad deci- High Court in Fatima Begam v. Hansi^^ has 

been explained in the Full Bench decision of 
Bechi V. Ashan-uUah,^^ where a Judge “exercises a judicial discre¬ 
tion in the matter after a careful consideration of the facts, and 
not arbitrarily,” and “in a sound and reasonable way,” the appel¬ 
late Court has no power to interfere, under the provisions of the 
Civil Procedure Code. The principle was stated in these terms: 

“We ought not to interfere unless when the Judge has clearly acted on 
insufficient grounds, or has improperly exercised his discretion. . . . We 
ought not to interfere when the Judge has applied his mind to the subject- 
matter before him.” 

This principle was agreed to by Mahmud, J., in the Full Bench 
case, and re-affirmed by the learned Chief Judge, who added that 
he was satisfied that on the facts of the case in Fatima Begam*s 
case, he 


26. (1869) 11 W.R. 22; also see Sreenath v. Krittato, (1872) 18 W.R. 

286. 

27. (1881) 8 Cal. 251. 

28. (1884) 7 Mad. 584. 

29. (1890) 12 All. 461 (483, 484) ; also see Fatima Begam v. Hansl, 
(1887) 9 All. 244 (Held that the appellate Court’s discretion if exercised 
judicially, and after applying the mind to the subject-matter would not be 
lightly interfered with on second appeal, merely because the High Court 
took a different view of the matter) . 

30. (1887) 9 All. 244. 

31. (1890) 12 All. 461 (F.B.). {See S, 175, ante.) , r . 
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"ought to have given effect to the objection that the appeal was improperly 
admitted, no sntHcicnt cause having been made out for the delay." 


The High Court will not, in Second Appeal, entertain a plea 
that the lower Court was wrong in refusing to apply the pro¬ 
visions of S. 5, Limitation Act, unless it is shown that the 
Court has acted arbitrarily and without exercising a judicial 
discretion.^ In MaqbttI .llnuad v. iUnr/a,*'*' (Walsh, J.), the 
principle was endorsed, 


“that where the Court originally vested with such discretion has exercised 
it judicially the appellate Court as a general rule will not interfere. Ihit 
where the appellate Court secs that the Court to whom the application was 
made has exercised its discretion upon a ground which is not material, then 
no real judicial discretion has been exercised, and tlic appellate Court can 
deal with the order witli a free haud."®^ 


Similarly, in Badri Prasad v. Anijad it was conceded, 

“that where a discretion under S. 5, Limitation Act, has been exercised 
on proper lines, that discretion may not be questioned in second appeal. 
However, where the discretion has been exercised arbitrarily without due 
regard to the principles, that discretion cannot be said to have been properly 
exercised, and it may be challenged in second appeal. 

In Ahmad Hussain v. Mulid. Fasib-uUah,^'^ it was ruled that 
no second appeal will be entertained by the High Court, where the 
lower appellate Court in the exercise of its discretion, has refused 
to admit an appeal which prbna facie was barred by limitation. 
Where the Court below upon consideration of all the facts before 
it, and the surrounding circumstances comes to the conclusion 
that no proper case has been made out for exercising its discretion 
for extending the period of limitation under S. 5 of the I^imitatioii 
Act, and dismisses the appeal upon that ground there is no point of 
law involved in the case under S. 100 of the Civil Procedure Code 
for interference in second appeal.^® Where in view of the absence 
of an affidavit explaining the delay the lower appellate Court declined 
to exercise the discretion vested in it under S. 5 of the Limitation 
Act, although it was obviously a hard case, the High Court found 
it difficult to say that the order passed by the lower appellate Court 
was either perverse or did not amount to an exercise of discretion.' 

177. The Bombay High Court held in Ranchodji v. LaUid^ 

that the discretion of a Court is liable to 
Bombay. review or appeal where such Court is acting 


32. Tulsa Kunwar v. Gajraj Singh, 25 All. 71; Hamid /1/i v. 

26 All. 327; Btkram Singh v. Narayan, (1912) 14 I.C. 59 (All.) ; Relied m 
Ramcharan v. Ghafoor, (1928) 111 I.C. 816—1929 All. 31. 

33. Maqbul Ahmad v. Murla, (1916) 33 I.C. 546=14 A.L.J. 212. 

34. 1933 All. 294=144 I.C. 133=1933 A.L.J. 561. 

' 35. (1923) 45 All. 432=1923 All. 455=74 I.C. 1039. , „ 

36. Ram Shankar v. Janki Prasad, (1931) 130 I.C. 840—1931 All. 28., 

37. Ra^ Rup y, Ram^ (1925) 91 I.C. 865=^1926 All. 252, 

'^ 38. (1882) 6-Bom. 304. 
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through caprice or prejudice, or where the discretion is exercised 
without any proper legal material to support it. There can be no 
doubt that where the exercise of the discretion is perverse, the High 
Court can and will interfere.®® But, there is no authority for the 
proposition that a sound and reasonable exercise of the jurisdic¬ 
tion given by law to a Court is open in any way to revision: though 
there are decisions to the contrary."*® Where an appeal has been 
dismissed as barred by limitation, the lower Court holding that there 
was no sufficient cause for not presenting it within the prescribed 
time, the High Court can only interfere in second appeal if that 
decision is contrary to law, that is, if the lower Court has exercised 
its discretion capriciously or arbitrarily, or without proper legal 
material to support it.^^ An order passed by a Division Court 
rejecting an application to excuse delay in presenting an appli¬ 
cation for leave to appeal to His Majesty in Council, beyond the 
period of limitation is a “Judgment,** and is appealable as such 
under cl. 15, Letters Patent."*^ An order rejecting an appeal as 
barred by time is appealable as a “decree** within the meaning of 
the Civil Procedure Code.^® Where a time-barred appeal having 
been provisionally admitted to hearing was dismissed on allowing 
the preliminary objection of the respondent, it was held that the 
appeal against the order dismissing the appeal was a second appeal 
and not a first appeal because it was an appeal against the decree 
of an appellate Court."** 

178. An order passed by the Court dismissing an appeal as 
^ . barred by limitation has been held to be a 

^ decreey within the meaning of S. 2, of the 

Civil Procedure Code, passed in appeal from which a second appeal 
is allowed under S. 100, Civil Procedure Code.*® However, a deci¬ 
sion under S. 5, Limitation Act, admitting an appeal after the 
period of limitation prescribed merely declares that an appeal is 
entertainable. It is not a “Judgment**, and no appeal lies against 
it under cl. 15 of the Letters Patent (Cal.).*® 


39. Hardatrai Shrikisonda's v. Victoria F. & B. Association, 3 Bom. 
H. C. Rep. O. C. J. 60. 

40. Rai Coomar v. Mahomed VVais, 7 W.R. 337; also see In the 
matter of Bhujohuree, 18 W.R. 293. 

41. Parvati v. Ganpati Rokdaji Naik, (1898) 23 Bom. 513; Relied on 
Sdtrbhai Dayalji v. Raghunathji, (1873) 10 Bom. H. C. R. 397 (Power to 
interfere where the discretion is exercised without any proper legal material 
to support it) : Followed in Bhimrao v. Ayyappa, (1906) 31 Bom. 33 (36). 

42. Nagindas v. Nilaji, 1924 Bom. 399 (403) : [Doubted in Brojogopal 
v. Amarchandra, 1924 Cal. 214 (F.B.)]. 

43. Raghunath v. Nilu, (1885) 9 Bom. 452. 

44. Raoji v. Krishnarao, (1914) 38 Bom. 613=16 Bom. L. R. 516. 

45. Rakhal Chandra v. Ashutosh Ghosh, (1913) 19 I.C. 931: relied on 
Gungq Das v. Ramjoy, 12 Cal. 30. 

46. ^rofogopal v. Amarchandra, |9?9 Cal. ?14 (F.P.) (cf. Nagindas 
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• High Court, sitting on second appeal, has power to look 

into the grounds which a Judge has given for admitting an appeal 
alter the lapse of the period allowed by the Limitation Act.^^ And, 

^ ^ correct view of the provisions of S. 5,' 

1C ig Court may, on appeal, set aside his order rejecting the 
appeal, and remand the appeal for decision of that point again. 
In Ram Narain Joshi v. Parmes^var Narahi, the Privy Council held 
that they could not interfere with the order of the High Court 
refusing to admit an appeal out of time, unless they were satisfied 

that the refusal was wrong and that the delay not accounted for 
militated against any interference.”*^ 

179. According to the Lahore High Court the Court of 

Lahore. Second Appeal cannot consider the suffi- 

, ciency or otherwise of the reasons given 

by the lower appellate Court for declining to exercise its discre¬ 
tion under this section.^® Though ordinarily the High Court will 
not interfere with the exercise of discretion by a lower appellate 
Court extending or refusing to extend time under S. 5, Limitation 
Act, there may be cases in which interference would not only be 
justified but absolutely necessaryEach case has to be decided 
according to its own peculiar circumstances.^ 

The Punjab Chief Court did not feel justified in interfering 
in second appeal, where an appeal before the District Judge was 
dismissed as barred by time, and an extension of time was not 
allowed under S. 5 of the Limitation Act, after duly considering 
the contention of the appellant. It was held that the District 
Judge could not be said to have exercised his discretion arbitrarily 
or unreasonably.3 The Lahore High Court laid down the rule 

in Amar Singh v. Kanshi,-* relying upon the Bombay decision in 
Rattchod v. Lallu,^ that 


'T 7“'”" discretion of a Court, and tl.e 
ourt after proper inquiry and due consideration, has exercised its discre- 

V. Nila Ji, 1924 Bom. 399 (403), to the contrary]. 

:'-^koo„lal, (1881) 8 Cal. 251 i Followed Mo-wri 
Bewa V. Surendranath, 2 Bom. L. R. A. C. 184. 

48. Hurro Chuuder Roy v. Surnomoyi, (1886) 13 Cal 266 (268) 

49. (1902) 30 Cal. 309 (P.C.). 

542 ^(2) ^^d^^ram-Hannu Ram, (1926) 95 I.C. 565=1926 Lah. 

1. Nizam Din v. Mohammed Iqbal, (1928) 108 I.C. 619=1928 Lah. 


619=1928 Lah. 643; also see Khushi Ram v. 

m (Appeal technically time-barred, held to be a case for the use of 
A-imitation Act). 


T tilsa 

S. 5, 


3. Hardhan v. Mamchand, 92 P.R. 1916=36 I.C. 614. 

4. Amar Singh v. Kattshi, (1923) 76 I.C. 285 (286)=1934 Ub. 629, 

5. 6 Bom. 304=3 Jnd. Pec. (N.S.) 659, 

, 
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tion in a sound and reasonable manner, the High Court will not »«terfere 
^ the conclusion arrived at, even though .£ it arrived at a different 

The rule was re-affirmed by the Lahore High Court in Bachint 
Sinrjli V. Harnam Singh,^ and was stated in these terms; 

“There can be no doubt that when the lower appellate Court has exer¬ 
cised its judicial discretion in a sound and reasonable n^n^er, and after 
due enquiry and careful consideration of the facts the High Court as a 
Court of second appeal cannot interfere with the exercise of 
even though the High Court itself would have arrived at a different con¬ 
clusion if it had heard the case as a Court of first appeal. 


Tlicrc can be no question, in view of the above general ^le, that 
the High Court is entitled to interfere where the discretion 
exercised is arbitrary, based on no principles or general rule that 
exists as regards the exercise of jurisdiction.^ The general rule 
stated above does not prevent the High Courtis interference with 
an order of the lower appellate Court which did not consider the 
facts at all nor recorded a finding thereon,^’ and which cited autho¬ 
rities “not applicable at all”.« The High Court will interfere, for 
instance where the lower appellate Court has exercised its discre¬ 
tion capriciously, arbitrarily, or in a judicially unsound manner, 
and has acted without proper legal materials to support its decision.® 
Or, where a lower appellate Court does not bring its mind to bear 
on the question whether there w’as sufficient cause for the delay in 
presenting an appeal beyond time so as to entitle the appellant to 
the benefit of S. 5, of the Limitation Act.^ 


180. It was 
Madras. 


held by Sir Arnold White, Cj., in Kichilappa v. 
Ramanujam,^'^ that for interference in second 

appeal, 


“The test is: Has the discretion been exercised after appreciation and 
consideration of all the facts which are material for the purpose of enabling 
the Judge to exercise a judicial discretion and after the application of the 
right principle to those facts? If a discretion is exercised under these 
conditions and a certain conclusion is arrived at, that conclusion is^ an 
exercise of discretion judicially sound though an appellate tribunal might 
be disposed to draw a different inference from the facts. 


5-a. Amar Singh v. Kanshi, (1923) 76 I.C. 285 (286)—1924 Lah. 629. 

6. (1926) 94 I.C. 396=1926 Lah. 445 (2) : Relied in The District 
Board, Sargodha v. Shamas Din, (1930) 123 I.C. 83 (Lah.) (Question of 
“sufficient cause”, is primarily one for decision of lower appellate Court). 

7. Brij Indar Singh v. Kanshi Ram, 45 Cal. 94 (106) =42 I.C. 43= 
104'P.R. 1917=44 I. A. 218 (P.C.) : Relied in Ramdhani v. Khakshardas, 
92 I.C. 1031 (1032) = 1926 Cal. 677. 

8. Bishamhar Nath v. Ramlal Kashinath, (1924) 84 I.C. 518=1923 
Lah. 402. 

9. Poii Prasad v. CJvmiilal, 106 P.R. 1885; Gharih v. Pohla, 92 P. R. 
1886, etc., etc. 

10. Nand Singh v. Gulli, (1917) 42 I.C. 343=77 P.R. 1917.- 

U. (1901) 25 Mad. 166 (Moore, J., concurring). 


• • • 
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late "'’cre tlie lower appel¬ 

late Court had given no reasons for making the order or liad not 

c o^ .d.,.d all ,hc f.« whid. „„J.| 

itX “ ‘■P"'”'' 

181 . The ruling of the Judicial Committee in Brij htdar Siugh 

Other Courts. X* has been followed by the 

o'j ^ Patna High Court in Mary Josephine v. 
James Sidney OsmondJ* Discretion when applied to a Court of 
law means discretion guided by law. It must not be arbitrary 
vague and fanciful, but legal and regular.*” The Court has a dh- 
cretion under S. 5 to excuse delay that takes place between the date 
on which the copy of the decree is delivered to the applicant and the 
date of actual filing of the appeal. The discretion is iudicially 
^erased when the Court thinks that time is reasonably necessai-y 
for the appeal to be prepared.*” The Court has power to reject 
summarily an appeal which is priina facie time-barred, and which 
rontams no explanation of the delay or any prayer for condonation.'* 

1 ne High Court will interfere, on second appeal, where the appeal 
IS admitted without subjecting the explanation submitted to any 
scrutiny, or where no discretion has been exercised, one way or the 
other, as to whether an extension should be allowed.’® Also, where 

appellate Court decides to exercise discretion, but bases 
the decision upon entirely erroneous grounds, and the discretion 
onnot be said to have been exercised in a legal and proper manner “ 
Or where the grant of extension prayed for. is refused for reasons 

However, the High Court has no power 
to disturb a finding of the lower appellate Court in a matter of this 

TlT *•,that the Court has exercised its discre- 
on aAitrarily or illegally, or in a manifestly unjust manner.®* The 

ig ourts are loth to interfere with the exercise of a discretion 
fZTy- Court.*” It is now settled, therefore, b^a 

he^efre'"^ 1 that where a Court after consideri^g^all 

circumstances of the case has com e to the conclusion that suffi- 

(1901) 25 Mad. 166 (Moore, J,, concurring). 

45 Cal. 94=42 I.C. 43=104 P.R. 1917=44 I.A. 218 (PC) 

(1929) 120 I.C. 465=1930 Pat. 63. 

Nga PoJCan y, Nga Shwe Dat, (1915) 27 I.C. 967 (U.B.). 

Gokul Parsed v. Kunwar Bahadur, 1935 Oudh 30=152 I C 419 
Balwant Rao v. Balmukand, (1935) 155 I.C. 588=1935 Nag 109* 
Dewan v. Budhan, (1914) 25 I.C. 30 (AH.). 

rj Muhd, Abul Kassim v. Chaturhhuj, (1921) 64 I C 
Hahdhar, (1925) 90 I.C. 115=1925 Oudh ^3=^ o!w N.' 678. 

20. Jahar Mai v. Pritchard, (1919) 52 I.C. 225=4 P.L.J. 381. 

21. Lai Bhan v. Rajah, 1930 Oudh 184 (1). 

22. Ma Hla Dun v. Maung Shwe Va, (1917) 38 I.C. 575 (L.B ) 

23. Ma Mai Qale v, Mamg Tun Win, (1917) 37 I.C. 815 (L.B.). 


12 . 

13. 

14. 

15. 

16 . 

17. 

18. 
19. 


Si . .. 
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decisions bearing on the principles upon Courts should act m 

exercising discretion, and these may be briefly noticed. 

In the leading case of In re Manchester 

English decisions. Economic Building Socictyr^ Lord Bowen 

obserbed as follows:— 

•‘I. ,pr.ns to me to attempt in any one case to lay down a set of iron 

in certain special circumstances, and m a defined way 
^sed^in^heTv^ay ^n^whicTludkfal'^^^^ and 

crystallS'Tntr’rrigid definUion rtat judicial power 

wMch the Legislature and the rules of the Court have for the best of 

all reasons left undetermined and unfettered. 

In Sharp v. Wakefield,^^ Halsbury, L.C., explained the meaning 

and extent of discretion of Court in these words: 

“An extensive power is confided to the Justices in their capacity as 

2 z zvrvt 

not to be arbitrary vague and fanciful, but legal and regular. 

cr iLreised whhin tL limit to which an honest man competent to he 

^charge of his office ought to . J^’.'y^/^hrre iT^^ 

upon the absolute discretion of Buj where it 

Jiidirment exercised in respect of the individual case. . . . ^ 

canLt be shown that no real discretion has been exercised, the applicant has 

no other result. 

The discretion of Court will be exercised on a consideration of the 
circumstances of each case as it arises. The Court ought not to 
fetter its jurisdiction as to extending the time for appealing by 
laying down any strict definition on the point, but should always 
exercise its discretion for the purpose of doing justice.®® An appea 
after time will not be ordinarily allowed, but circumstances may 


24. 

25. 

26. 

27. 

28. 

29. 

30. 


Dehi Charan Lai v. Mehdi Hussain, (1916) 35 I.C. 888 (Pat.). 
(1883) 24 Ch. Dn. 888. 

(1891) A.C. 173. 

Rook’s case, 5 Rep. 100 (a). 

Wils'on V. Rastall, 4 T.R. at p. 757. 

(1888) 21 Q. B. Div. 66 (80). ; 

(1887) 3 T.L.R. 44^ (P<?r Bowen, L.J.), 



"S.! S] Limitation of Suits, Appeals and Applications, 189 

arise out of some conduct of the Respondent, giving a sort of 
equity to the appellant to go beyond that period."^ Where a litiga¬ 
tion has been adjudicated upon, the successful litigant has upon the 
termination of the time prescribed, a vested interest in his favour 
of which he ought not to be deprived in the absence of special 
circumstances.®* Therefore, a Court ought not to enlarge time 
merely out of benevolence to the appellant.®® 

“An extension of time for appealing is an indulgence not to be granted 
except upon strong special grounds. But such an extension may be granted 
Ex debito Jitstitue in all cases where the delay was due to some boua fide 
rnistake, error or carelessness, and no damage has been done to the other 
side that cannot be repaired by payment of costs, etc.”^ 

Time will not be enlarged where the parties to an action have their 
position altered by the expressed intention of the appellant not to 
appeal®® ; also, when an order deciding rights has been acted on for 
a long time.®® It may be observed that the English statute, requires 
the appeal to be preferred within the time limited subject to the 
power of the Court in appeal “in special circumsances” to admit 
the appeal even beyond the period.®^ 

183. The Indian High Courts have adopted the view taken by 

Indian decisions. V".*” Manchester Economic 

Bmiding Socie.ty,^^ in several reported cases.'*® 

It is recognized that 

“it is neither necessary nor desirable that any 
No rigid rules. attempt should be made to define precisely the 

meaning of the expression "sufficient cause,' “ 

because to do so would be 

to crystallize into a rigid definition that judicial power and discretion which 

the Legislature have for the best of all reasons left undetermined and 
unfettered. ”■‘0 


31. (1882) 21 Ch. Dn. 5. 

32. (1907) 24 T.L.R. 16. 

33. (1880) 6 Q.B.D. 119; and 50 L.J. C. L. 4. 

34. Collins V. The Vestry of Paddington, L.R. 5 Q.B.D. 368==49 

L. J. Ch. 612. 

35. (1889) 40 Ch. D. 520. 

36. (1883) 22 Ch. D. 182; and (1884) 27 Ch. D, 237. 

37. In re Halsby, Ex parte Trustee; (1894) 1 Q.B. 742=63 L. J. 

Q. B. 265; and In re Coles and Ravenshear, (1907) IK. B. 1=76 L. J. 
K. B. 27. 

38. L. R. 24 Ch. D. 488 (503). 

' Z9, r GQpaulchunder Lahiry y. Solomon, {ISSS) 11 Cal. 767 (776). 

Kumar Dutt v. Gopeswar, (1910) 7 I.C. 391 (Cal.); also 
Gohindalal y, Shihadas Chatterji, (1906) 33 Cal. 1323 (1332); and 

S'arfllfwa/t Dehi, (1907) 34 Cal. 216 (219) =5 C.L.J. 
Mvhd. Iqbal, (1928) 108 I.C. 619=1928 Lah. 643; 
^rtshnasamy y, ]Rafnastvmy, 1 I.C. 73=19 M.L.J. 209, 


liiil-lik.lffi.TiL. • 
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Section 5 gives the Court a discretion which in respect of jurisdic¬ 
tion is to be exercised in the way in which 
Liberal co^truc- judicial power and discretion is to be exer¬ 
tion o su cient cised upon principles which are well under¬ 

stood ; the words “sufficient cause"' receiving 
a liberal construction so as to advance substantial justice when no 
negligence, nor inaction, nor want of hona fides is imputable to the 
appellant.^^ 


cause. 


Valuable right important principle, was laid 

secured to success- down in Karsandas DJiarmnsey v. Bai Gunga- 
ful litigant. viz.. 


“To entitle a person to succeed on an application to excuse delay in pre¬ 
senting an appeal, he must satisfy the Court that he had sufficient cause for 

not presenting an appeal within the prescribed period.When the 

time for appealing is once passed a very valuable right is secured to the. 
successful litigant, and the Court must, therefore, be fully satisfied of the 
justice of the grounds on which it is sought to obtain an extension of the 
time for attacking the decree, and thus perhaps depriving the successful 
litigant of the advantages which he has obtained.”-*2 


It must be recognized that one has to bear in mind the rights of 
both parties, when considering the provisions of S. 5, of the Limita¬ 
tion Act, which in effect may result in an extension of the prescribed 
period.^^ Indulgence can be shown to one party in a civil case only 
at the expense of the opposite party and the plea that an appeal is 
a strong one and likely to succeed, is no ground for showing indul¬ 
gence to the appellant.'*^ A party in whose favour a decree or 
order is passed should not be deprived of the advantage of his 
vested right in the same unless there has been on his part some 
conduct raising an equity against him, or^ there has been some 
inevitable accident.’*® 


41. Dadahhai v. Maneksha, (1896) 21 Bom. 552; relied on Krishna 
V. Chathappan, 13 Mad. 269; also see Sant Ram v. Katm, 118 P.R. 1908; 
Relied in Fakir Chand v. Mmiicipal Committee, 59 P.R. 1913=18 I.C. 37 
(Liberal interpretation with due regard to respondent's side of the question; 
The Secretary of State v. Tirath Ram, 1928 Lah. 216=104 I.C. 281; Rakhal 
Chander Ghosh v. Ashutosh Ghosh, (1913) 19 I.C. 931=17 G.W.N. 807. 

42. (1905 ) 30 Bom. 329 (330)=7 Bom. L. R. 965; Followed in 

Bhiftirao v. Ayyappa, (1906) 31 Bom. 33 (36) ; Dand Bahddur Singh v. 
Deo Nandan, (1913) 20 I.C. 513=17 C.L.J. 596; Sarat Chcmdra v. Saras- 
zvati, 34 Cal. 216; cf. Surta Singh v. Crown, 1 Lah. 508=59 I.C. 556 
(Criminal appeals distinguished). 

43. Nagindas v. Nilaji, 1924 Bom. 399=48 Bom. 442. • 

44. Lai Singh v. Pala Singh, (1912) 13 I.C. 714=69 P.W.R. 1912; 
Lakhmidas v. Mehr Chand, 73 I.C. 910; cf. Avadul Ammal v. Ganapathi, 
(1914) 25 I.C. 28 (The Court may overlook delay in presentation if there 
are any merits in the case) . 

45. Sadasheo v. Bapu, (1926) 92 I.C. 33=1926 Nag. 162; Nur Mahor 
med V. Hassomal, (1924) 78 I.C. 953=1925 Sind 60; also see Shrikisan 


s. 
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185. The true rule is whether, under the special circumslanccs 
Reasonable dili- appellant acted under an 

_ A. A ^ 9 « « 


gence of appellant. 


honest, though mistaken belief formed with 

f,., * 1 , attention.-- The true guide 

for the Court m the exercise of discretion is, whether appeaJ is 

prosecuted with reasonable diligence.-’ Under S. S, two matleis 
have got to be considered; (1) Whether there was sufficient cause 
Pf^/^f^ng the appeal within the time prescribed by law • 
and (2) whether there are circumstances which would justify the 
Court in exercising the discretion that is granted to it under that 
section for extending the time for preferring the appeal.-- A 
pneral rule of law cannot be laid down that a mistake of a pleader 
however obvious it may be, can always and under every circum¬ 
stance afford ground for extension for time under S. 5 of the 
Limitation Act.-- It cannot be held that a mistake in law is under 
no circumstances a “sufficient cause” within S. 5, Limitation Act.-' 
iiach case depends on its own circumstances. But this is not des- 
tructive of the idea that there may be general rules as to the exer¬ 
cise of discretion, as each case must, nevertheless, be examined as 
to Its own circumstances to see whether they make it fall within 

r 1 AO^°m I" appeal under 

b. 169, old Companies Act, it was held that an extension should not 

be granted unless appellant could satisfy the Court that he has 
himself acted with reasonable diligence and the delay in prosecut¬ 
ing appeal, was due either to respondent’s conduct or to some action 
or inaction on the part of Court below.^ 

186. duty of APPELLANT.-To entitle a person to 
succeed on an application to excuse delay in presenting an appeal, 

y. Secretary of State, (1929) 114 I.C. 612=1929 Nag. 8; Relied on Krishna- 
swamx V. Ramasami, 41 Mad 412=4^ T r 40 ^ /p r \ j x/ . 

Nilaji, 48 Bom. 442'(443)=l92i ^ m=m I.C.'m/ 

46, Sundcif^ ICo,£T V* Rdghufiath Sahai ('1011'^ 1 ? T r* a 77 /r* i \ 
Relied on Dadabhai v. Maueksha, 21 Bom 552- and Waiiir All v 7*' 
(1903) A.W.N. 32; Krishna v. 113 Mad 269 ’ 

.. ■ Jfc}">"c>'and Babulal v. Unkarmar Chote Ul 1929 All tsi. 

Karm Baksh v. Daulat Ram, 183 P.R. 1888- Brii Indnr c.-« i'• 
Rnm. (1917) 45 Cal. 94=1917 P.C. 156=1M P iC I9if (P c^) ''' 

33 C^W.n“’76“‘^'^‘” (**29) 119 I.C. 383=1929 Cal. 240= 

r- I Maiumdar v. Manikganj Loan Office Lid 1928 

Cal. 468=55 Cal. 798=111 I.C. 708. 

50. Krishna v. Chathappan, 13 Mad. 269: Followed in _ 

Ramaswamy, 1 I.C. 73=19 M.L.J. 209. >" Krishnasamy v. 

1917*45 Cal. 94=42 I.C. 43=104 P R 
19M Pat. 63 * *** Josephine v. Osmond, (1929) 120 I.C. 465= 

n.-i5’ t^ooHen Mills Co., 95 P. R. 1908- Referred in 
1916.*"**°^ ^ P W.R. 1916=31 I.C. 725=42 P.L.R. 
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he must satisfy the Court that he had sufficient cause for not 
presenting an appeal within the prescribed period. Similarly, 
where a party applies to the High Court for excusing his delay m 
prosecuting an application for leave to appeal to Privy Council he 
is bound to satisfy the Court that there are sufficient circumstances 
existing in his case to account for the delay.■* If a criminal appeal 
is preferred after expiry of limitation, the appellant has to satisfy 
the Court that the appeal is within time: and, under the ordinal 
system of Court work, a Court should give an opportunity to the 
applicant’s pleader to be heard before sumrnary dismissal of the 
appeal.^' In view of the terms of the Limitation Act (Ss. 3 and 5, 
Act IX of 1908), a party can relieve himself from the obligation 
of applying or appealing within the prescribed time only by satisfy¬ 
ing the Court (under S. 5) that he had a sufficient cause for not 
prosecuting the appeal or application within that period.® The onus 
will be in the first place on the petitioner to satisfy the Court that 
the appeal though filed beyond time, the delay may be excused for 
sufficient reasons within the meaning of S. 5 of the Limitation Act.”^ 
But, when the appeal is registered, and notice issued, it is open to 
the respondent (who is not bound by this order), to take an objection 
that the appeal has been wrongly admitted, and the ex parte order 
may, on proper cause shown, be set aside by the Court which made 

it.® 

It is settled law that in order to have the benefit of S. 5 of the 
Act, it is the duty of the appellant to explain the delay for every 
day' that elapses beyond the period allowed by the Limitation Act 
for filing an appeal.® An appellant seeking to take advantage of 
S 5 of the Limitation Act, on the ground of a mistake of fact, is 
bound to show that there has been no negligence, inaction or want 
of bona fides before he can claim an extension of time.^® 

It would be noticed from the foregoing discussion that an 
or appliczition out of time 

“must show on the face of it the reason for the delay,^ and there must be 
an express prayer for the condonation of the delay. 


> 



3. Karsondas Dharmsey v. Bat Gungahai, (1905) 30 Bom. 329 (330) ; 

Followed in Bhimrao v. Ayyappa, (1906) 31 Bom. 33 (^). 

4. Seshagiri Narayan v. Venkatesh Laxman, 1927 Bom. 2 ^ 1 — 

29 Bom, L, R, 344, t> 

5. Emperor v. Nuruddin Shaikh Adam, 1927 Bom, 445 (19^) 

Bom, X-/, R-, 701, iA^ 

6. The Corporation v, Anderson, (1884) 10 Cal. 473 (4j 

7. Jhoi'ee Sahoo v. Omesh Chunder, (1879) 5 Cal. 1. 

« Thid S Cal 1 • also see “Ex parte order admitting appeal . 

9 ; Corge dtst,: .. BaUk Ram, (1927) If J• C• jfI^h. 

717- Kanhyalal Sardha Ram v. Baldep Das, 

Ran Singh v. Milkiat Singh, 1934 Lah. 8^—82=8 

10. The Karachi Trading Co. v. Tejbhandas, (1915) 28 I.C. 82 

S.L.R. 235. . - . . . 
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before the Court may consider the appellant’s explanation, with a 
view to the exercise of Court’s discretionary power to admit an 

appeal or application beyond time, under provisions of S. 5, 
Limitation Act.'^ 

"It is the duty of a litigant to know the last day on which he can 
present his appeal, and if through delay on his part it becomes necessary 
for him to ask the Court to exercise in his favour the power contained in 
S. 5 of the Indian Limitation Act, the burden rests on him of adducing 
distinct proof of the sufficient cause on which he relies .”*2 

187. In an appeal filed after time, the appellant should state 

in his memorandum of appeal the grounds on 
Affidavits account* which he asks the Court to admit it after 

ing for delay. time.^® The petition must be supported 

by affidavit, or other material on the record on which the Judge 
could satisfy himself as to the desirability of extending the time 
under S. 5.^1 The Court if not satisfied by the affidavit accounting 
for the delay, or upon the materials befoi'e him, has power to 
reject summarily an appeal which is prima facie time-barred, 
and which contains no explanation of the delay or any prayer for ^ 
condonation.^® The affidavits must reveal sufficient cause for the ; 
non-filing of the appeal within the period prescribed by the schedule ■ 
to the Limitation Act, and the appellant is bound to give a . 
proper explanation for every dayls delay./ Where the applicant 
had ample time to explain the delay in a proper way, and he 
had not chosen to do so, he was not granted the indulgence of being ; 
allowed to file another affidavit, at a later stage, which was objected j 
to by the opposite party.^^ Where an appeal is filed beyond time, | 
the Court would be justified in refusing an extension, especially if 1 
the appellant has made no attempt to place before the Court the ■ 
cause of the delay, and a justification for every day taken beyond \ 
the time.^® The right to present an appeal extends to the very last > 
day, and if an account of sufficient cause it could not be presented 
on the last date, and if the Court is satisfied with the existence of 


11. Laureniius Ekka v, Dhuki Koer, (1926) 92 I.C. 179=4 Pat. 766 
<=1926 Pat. 73. 

12.. KrUhnasami v. Ramasami, (1918) 41 Mad. 412 (4I7)=43 I.C. 
493 (P.C.); Manghormal v. Sardar Khatun, 1931 Sind 58=24 S.L.R. 415. 

13. Nga Po Kan v. Nga Shwe Dat, (1915) 27 I.C. 967 (U.B.). 

14., Chaturbhuj Sahay v. Muhd. Habib, (1920) 54 I.C. 36 (Pat.); 
Bur Singh v. Jodha Ram'-Hannu Ram, 95 I.C. 565=1926 Lah. 542. 

15. Balwant Rao v. Balmukand, (1935) 155 I.C. 588=1935 Nag. 109. 

16. Kichilappa Naicker v. Ramanujam, 25 Mad. 166 (180); Relied in 
Knshnasamy v. Ramasamy, 1 I.C. 73 (76)=19 M.L.J. 209. 

i?awa««/awt v. Venkata Narosimha, (1916) 32 I.C 1000=3 M.L.W. 

244. 

i®;. .Sardharam v. Baldeodas, 1933 Lah. 681=14 Lah. 656= 

146 I.C. 45; ' . 

i.-iii*. ■- '■■■■■ 25 
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such a cause, the time may be extended.^® It is only the delay of 
the days after the period of limitation has run out that must be 
explained in making out a sufficient cause for the extension of time.^® 
The antecedent inaction or negligence of the appellant should not 
be taken into consideration.^^ However, a person who wishes to 
take advantage of the provisions of S. 5, Limitation Act, must show 
that for the period to be accounted for, there has been no negligence 
on his part, and that he has been prosecuting his case with due 
diligence.^^ The petition of appeal must be presented with proper 
authority in the shape of a vakalatnama, bearing the signature of 
the appellant or his attoniey, and a carelessness in this respect is 
inexcusable under S. 5, Limitation Act.^^ 

188. ADMISSION OF APPEAL BEYOND TIME.—An 

appellate Court should not admit an appeal after the period of 
limitation prescribed therefor without recording its reasons for 
being satisfied that there was sufficient cause for not presenting it 
within such period.By S. 5 of the Limitation Act appellate Courts 
have power to admit any appeal after the period of limitation pre¬ 
scribed therefor, subject only to the condition that the appellate 
satisfies the Court that he had “sufficient cause” for not presenting his 
appeal in time.^^ Where an appellate Court exercises the discre¬ 
tion vested in it by S. 5 of the Limitation Act, it must record the 
reason for allowing an extension of the period of limitation. 
Notice should also be given to the respondent who should have 
an opportunity to object to the admission.^^ It is desirable that when 
an application is made, on behalf of the appellant for extension 
of the period of time for presenting an appeal under S. 5, the 
lower appellate Court should record its opinion as regards that 
application, even when it is rejected.^^® The order entertaining 
the memorandum of appeal, without recording the reasons for the 
admission of appeal beyond time, is not without jurisdiction. But, 


19. Karali Charan v. Apurba Krisjina, 1931 Cal. 298=58 Cal. 549= 
132 I.C. 169. 

20. Ibid. 

21. Ibid. 

22. Habibullah v. Banarsidas, (1920) 55 I.C. 837=22 O.C. 379. 

23. Sheikh Palat v. Sa'Kwan Sahu, 55 I.Cl 271 (Pat.) ; also see Ranu- 
rao. V. Santosh Rao, 1933 Nag. 219=145 I.C. 760 (^Vakalatnama terminating 
after proceedings in trial Court; memorandum of appeal requires fresh 
power). 

24. Zaibulni^sa v. Kulsum, (1876) 1 All. 250. 

25. Balwant Singh v. Gumani Ram, (1883) 5 All. 591 (592, 593). 

26. Chaturbhuj v. Muhd. Habib, (1920) 54 I.C. 36 (Pat.). 

27. Ibid. • i 

28. Adarpriya v. Ramprotap, (1926) 98 I.C. 748=1926 Cal.-^1105. , 
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rtlf sufficient indication 

that the discretion given by the law has been judicially exercised.^" 

ORDER OF ADMISSION OPEN TO 

reconsideration. 

■ 3 ■ j ' 

In the Full Bench case of Dtthcy Sahai v. GaneshUal,^^ the 

1 All, 34 (F.B.). Chief Judge, Sir Robert Stuart,'and 4 

Tf u ij 1 Judges recorded separate judgments. 

It was held Per Stuart, CJ., that an order by a single Judge. 

admitting an appeal after time, being “in the nature of an ex parte 

proceeding, behind the back of the respondent” “may be impumied 

and set aside at the hearing of the appeal by the Bench before 

whom It IS brought for hearing on the ground that the reasons 

assigned for admitting it are erroneous or inadequate”. Pearson, 

• T ‘ J drawing a distinction between an order by a 

single Judge admitting an appeal after time, after the other party 
to the case has had an opportunity of urging any objections he may 
nave to make to its admission, and an order admitting an appeal 
passed ex parte, by a single Judge, which cannot bind the party who 
was not mvited or allowed to show cause why it should not be 
passed. Trower, J., held that the term “if the Court be satisfied” 
applies not only to the Court exercising its functions in admitting 
the appeal but to the Court exercising its funtcions in deciding an 
appeal . Accordingly, in his opinion, 

Spankie, J., drew the same distinction between the powers of the 
the appeal appeal, and its determination on hearing of 

merely to satisfy himself that the 
ex tarte presenting the appeal within time, 

to be heLd on the*^ be binding on the respondent, who is entitled 

not be heard and 

hearing of the appeal are at liberty to 

on Illu^ratln Oldfield,^., relied 

.. u ( ) to S, 4,^ of Act XV of 1877, for the view 

J ‘I'r^ction for dismissals of appeals, under 

without notwithstanding their previous admission, and 

SZ un^“ The net result was 

WiiL ente^f Division ^nch, of subsequent dismissal, at hear- 
ing.on entertainmg respondents objections. 


. 
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In Fatima Begam v. Hansi,^^ it was held that an order admit- 
Aii appeal under S. 5, Limitation Act 

^ ^ ^ ‘ ought not to be set aside, unless the Judge had 

clearly acted on insufficient grounds, or improperly exercised his 
discretion. A Court has, at the time of hearing an appeal, jurisdic¬ 
tion to re-consider whether the discretion exercised by it in extend¬ 
ing the period for filing the appeal was or was not properly exer¬ 
cised, when the order granting extension of time was passed ex 
parte without giving notice to the opposite party.®^ 

190. The ex parte order may be reconsidered either by the 
Court which admitted the appeal or by the Court to which the 

appeal has been transferred.®^ The Bombay 
Bombay. High Court recognizes the common practice 

to permit respondents to raise the question as to limitation at the 
hearing of an appeal admitted by an ex parte order before issue 
of notice to the respondent, as “it would be opposed to all justice to 
refuse them such permission,”®^ In Raoji v. Krishnarao^^ a time 
barred appeal having been provisionally admitted to the file in the 
absence of the respondent, the Court allowed the preliminary objec¬ 
tion taken at the hearing that the appeal was presented beyond time, 
and this order was upheld on further appeal by appellant. The 
practice in Bombay, following the ruling of their Lordships of the 
Privy Council, in Krishnasami v. Ramasami,^^ is that where a memo¬ 
randum of appeal is presented beyond the prescribed period of 
limitation the proper order which the Court should endorse on it 
would be that was presented for admission on the date when the 
memorandum of appeal was handed into the office of the Court and 
that notice of the order and its date should be given to the 
respondent.®^ 


Calcutta. 


191. It was held in Jhotee Sahoo v. Omesh Chunder,^^ that 

an order made ex parte under cl. (&), 
S. 5 of the Limitation Act of 1871, permitting 
an appeal to be registered although filed beyond time, may, on proper 
cause being shown, be set aside by the Court which made it ; but 
such an otder made by a District Judge cannot afterwards cancelled 
by a Subordinate Judge upon the appeal coming on for hearing 


31. (1887) 9 All. 244. 

32. Ram Charanlal v. Ghafoor, (1928) 111 I.C. 816=1929 All. 31. 

33. Wahid v. Hagdod, (1897) A.W.N. IS. 

34 . Manila Amad v. Krishnaji, (1890) 14 Bom. 594; Reid, on Ramey v. 
Broughton, 15 Cal. 70=14 I.A. 187 (P. C.). 

35. (1914) 38 Bom. 613. , 

36. (1917) 41 Mad. 412=L. R. .45 I. A. 25. 

37 . (1918) 43 Bom. 376 (383) (P. C.). ; 

38. (1878) 5 Cal. 1: Cf. 40 Cal. 259. - • . •> r . i. 
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before him. This reservation does not seem lo l)e coned. The 

view taken in iMoshattllafi v. Ahmed was umiiialilied, vis., 

that 

an order passed ex parte and williont notice to the respomlcnt is open to 
reconsideration” 

if tlie respondent after notice of the appeal thinks proper to ([ueslion 
the right of the appellant to have it admitted. The same rule was 
laid down in The Secretary of State v. Mootoo Sazwiiv^^ 

"Where an appeal is admitted upon the tile on an i\v {>tirtc motion atul alTula- 
vit, the opposite party is not precluded from showing it at tlie hearing that 
no good cause exists for admitting it after time”. 

This has been followed in Saratchnnder Dose v. Sarasveati Devi,^^ 
where it was held that 

"the order for admission of an appeal under S. 5, before issue of notice to 
the respondent, is an cx parte order, and cannot bind him; he may question 
the order at the hearing, upon the principle, that a man is not bound by an 
order obtained behind his back, and the Court may dismiss the appeal, if it 
is satisfied that sufficient cause has not been shown for extension of time.”^^ 

The appellant proceeding entirely at his own risk, cannot take 
advantage of the ex parte order he obtains registering the appeal. 
The usual procedure would be to issue a rule upon the respondent 
calling upon him to show cause why the appeal should not be regis¬ 
tered though preferred beyond the period allowed by law.^® When 
an appeal has been transferred for trial by a District Judge to a 
Subordinate JudgCj the latter has, for the purpose of disposing of 
the appeal, under the Bengal, North-West Provinces, and Assam 
Civil Courts Act, all the powers which could be exercised by the 
District Judge.^ 

192, The Madras High Court follows the Allahabad and 

Madras Calcutta view, In holding that an order made 

cx parte, under S. 5 of the Limitation Act, 
admitting an appeal after the period prescribed therefor, may be set 
aside on proper cause being shown by the Court which made it.^'^ 
Where a District Judge by an ex parte order admitted an appeal filed 
after the expiry of the period of limitation, and transferred it for 
disposal to the Subordinate Court, the latter Court was held to have 

39. (1886) 13 Cal. 78. 

40. (1870) 13 W. R. 245. 

■ ' 41. 34 Cal. 216 (221) ; [Reid, on 1 Aji. 34 (F. B.) ; 9 All. 11 and 13 
W. R. 245]. 

42. Daud Bahadur Singh v, Deo Nandan, (1912) 20 I.C. 513 (515) = 

17 C. L. J. 596. 

43. Ibid. 

44. Vismadevdas v. SUanath Roy, 40 Cal. 259=16T.C. 407=17 C. 

W.N. 42, — - - • . 

45. VenkatrayHdH y, Nagadu, (1386) 9 W. R. 450^ 
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jurisdiction to entertain and dispose of the objection taken that the 
appeal was time-barred.^® In Krishnasami v. RaynO'Scmii,^'^ the 
Judicial Committee held that the practice of permitting the question 
of limitation to be re-opened at so late a stage as the hearing of 
the appeal, 

“is not peculiar to Madras, and in the circumstances their Lordships held 
that the Division Bench had jurisdiction to reconsider the sufficiency of the 
cause shown, and to do this at the hearing of the appeal.” 

Their Lordships observed 

“But while this procedure may have the sanction of usage, it is manifestly 
open to grave objection. It may lead to a needless expenditure of money and 
an unprofitable waste of time, and thus create elements of considerable em¬ 
barrassment when the Court comes to decide on the question of delay. 
Their Lordships, therefore, desire to impress on the Courts in India the 
urgent expediency of adopting in place of this practice a procedure which 
will secure at the stage of admission, the final determination (after due 
notice to all parties) of any question of limitation affecting the competence 
of the appeal.” 

The Madras High Court holds that the objection by a respondent 
is not a preliminary point at all, and any such application ought to 
be made by way of motion to set aside the leave or order admitting 
the appeal by the Court under S. 5, Limitation Act.^® 

193. The Nagpur Judicial Commissioner’s Court has held, 

concurring with the dictum in the Calcutta 
case of Bishendas Tefwari v. Nctndan Per- 
shad*^ that an order admitting a time-barred appeal by exercise of 
the discretion given by S. 5 of the Limitation Act, if made before 
issue of process to the respondent, is not conclusive on the res¬ 
pondent.®® In Muhammad Abdul Kasim v. Chaturbhuj Sahay,^ the 
Patna High Court held that in admitting an appeal ex paxte, the 
District Judge had taken a course which had been severely Con¬ 
demned by the Privy Council: and that inasmuch as the respondent 
had had no notice of the matter, he was entitled to raise the question 
of limitation on appeal to the High Court.^ 


46. Krishna Bhatta v. Suhraya, (1897) 21 Mad. 228: (Diss. from 5 Cal. 
1) ; also see Malli Reddi v. Peddakka, 25 I.C. 746 (Mad.) ; (Held, that 
an ex parte order by a Judge admitting an appeal presented out of time can 
be questioned and set aside by his successor in office at the final hearing of 
the appeal after notice) . 

47. (1917) 41 Mad. 412 (P. C.), affirming 23 M. L. J. 219. 

48. Murugappa Naicker v. Thayammal, 1923 Mad. 82=70 I.C. 827. • 

49. 12C.W.N. 25. 

50. Mt. Sahu V. Mardti, (1912) 15 I.C. 562 (Nag.). 

1 . (1921) 64 I. C. .55 (2)=1922 Pat, 47, 
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194. LIBERAL CONSTRUCTION OF “SUFFICIENT 
CAUSE.’*—In the English case of In re A J ouch ester Ecouomic 
Buildutg Society,^'" Lord Bowen observed: 


”It seems to me that to attempt in any one case to lay. down a set o£ 
iron rails on which the discretion of the Court of appeal was always 
to be obliged to run, and to say that that the leave of the Court would 
never be granted except in certain special circiunstances, and in a defined 
way, would be very perilous. The rules leave the matter at large. Of 
course it is to be exercised in the way in which judicial power and discretion 
ought to be exercised, upon principles which are well understood, but which 
had better not be defined in a case except so far as may be necessary for the 
decision of that case, otherwise there is the great danger, as it seems to 
me, of crystallizing into a rigid definition that judicial power and dis¬ 
cretion which the legislature and the rules of the Court have for the 
best of all reasons left undetermined and unfettered.” 


The Calcutta High Court, in several cases, therefore, has 
observed that “it is neither necessary nor desirable that any 
attempt should be made to find precisely and exhaustively the 
meaning of the expression sufficient case.”^ In a leading 
Madras case, Krishna v. Chathappan,^ it was observed that the 
words 

“sufficient cause” must receive “a liberal construction so as to advance sub¬ 
stantial justice when no negligence, nor inaction, nor want of bona fidcs is 
imputable to the appellant,” 

and this view was fully endorsed by the Full Bench of the Madras 
High Court in Kichilappa v. Ramanujan^ and has been accepted as 
correct by the Bombay High Court in Dadabhai v. ManckshaF ': and 
by the Oudh Judicial Commissioner’s Court in Jung Bahadur 
y. Rachuraj Singh.^ The Punjab Chief Court has also agreed 
with this view that the Court should no doubt give a liberal inter¬ 
pretation to the words “sufficient cause,” but its interpretation must 
be in accordance with judicial principles and with due regard to the 
respondent’s side of the question.’^ The Lahore High Court has 
taken the same view in The Secretary of State v. Tirath Ram.^ It 
was observed by a Full Bench of the Punjab Chief Court in 
Karam Baksh v. Daiilat Ram^ that 


1-a. (1883) 24 Ch. Dn. 888. 

2. Tarini Kumar Dutt v. Gopestvar Pal Choz\.'dhry, (1910) 7 I.C. 391 
(392) ; Gopaul Chunder Lahiry v, Solomon, (1885) 11 Cal. 767 (776) ; and 
Rakhal Chandra Ghosh v. Ashutosh Ghosh, 

3. (1889) 13 Mad. 269. 

•4. (1901) 25 Mad. 166 (170, 171) (F.B.). 

5. (1896) 21 Bom. 552 (555). 

. 6. ' 4 Oudh Cases 372. 

7. Sant Singh v. Karin, 118 P.R. 1908; Refd. in Faqir Chand v. MunL 
Comm,,' Ha^ro, 39 P.R. 1913=18 I.C. 37. 

• 8. (1927) 104 I.C. 281 (283)=9 Lah, 76=1928 Lab. 216. 

9. 23 P.R. 1888 at p. 478 (F.B.), 
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“the principles laid down in the various cases may be regarded as valuable 
guides indicating the manner in which our judicial discretion ought to be 
exercised, but we are unable to regard that any of them embodies an inflexible 
rule of law, which fetters the exercise of our discretion in a particular case. 
It appears to be the only reasonable vie^v, that what is a *sufficient 
cause’ must depend upon all the circumstances of each particular case 
—circumstances which must vary greatly in different cases.” 

This authority was cited by Mookerjee, J., in Gohindalal v. Shiba 
Das Chatter who was prepared to adopt this view as sound and 
reasonable. The same view was taken in Sarat Chander Bose v. 
Saraszvati Debi.'^^ The Allahabad Full Bench decision, in SJtib 
Dayal v. Jagannath Prasad, is to the same effect that 

“what constitutes sufficient cause must 'be determined on a reference to the 
circumstances of each case” : 


and, 

“the expression sufficient cause should be liberally construed so as to 
advance substantial justice.” 

Benson, J., observed in the leading Madras case of Kichilappa v. 
Ramanujansupra, that 

“sufficient cause” is evidently something more than “legally sufficient,” or 
“sufficient according to the rules laid down in the law of limitation” . . . . 
“that the expression, ‘sufficient cause,’ seems to mean not only those circum¬ 
stances (such as the Courts being closed, or the time being spent in obtaining 
copies, or the party being a minor or insane), which the law expressly 
recognizes as extending the time but also such circumstances as are not 
expressly recognized but which appear to the Court to be reasonable looking 
to all the facts of the case.” 


Amendment 

decree. 


of 


195. DELAY IN FILING OF APPEAL WHEN EX- 

CUSED.«^5^^ Harkishan Singh v. Lahore 
Bank, where the original decree for 

the amount claimed was subsequently amend¬ 
ed on plaintiff's application to a decree recoverable from the property 
mortgaged, and the defendants appealed from the amended decree 
more than 90 days after date of original decree, it was held by the 
Punjab Chief Court, that the defendants were not bound to 
appeal from the original decree at a time when the plaintiff had, 
within the period of 90 days, allowed for appeal, already applied 
for amendment.^ An appeal against an amended decree is 
competent, notwithstanding the expiration of the prescribed period 
from the date when the decree was originally passed. Consequently 
the Madras High Court did not interfere in revision, the party 


10. (1906) 33 Cal. 1323 (1332) =3 .C.L. J. 545. 

11. (1907) 34 Cal. 216 (219); Relied on Krishna v. Chathappan, 
(1889) 13-Mad. 269. 

12. (1922) 44 All. 636 (640)=1922 All. 490=^ LC- 61? (F,B.). 

13. (1901).25. Mad. 166 (F.B.). 

14. 64 P.R. 1919=51 LC, 712 (714J, , , ! 
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having the other remedy by appeal open to hiin.^'‘ An appeal lies 
from an amended decree where the amendment has the effect of 
appreciably adding to the right of the decree-holder.^'' In a Cal¬ 
cutta case, where the original decree was wrong in respect of name 
of a party, which had been incorrectly recorded, and of the amount 
of the claim allowed, the period of limitation was held to count 
from the date when the correct decree was prepared: however, 
relying on S. 5 of the Limitation Act, there was sufficient cause for 
not presenting the appeal within 30 days from the date of the 
first decree.’^ The view was expressed by the Calcutta High 

Joykishen Mookcyjcc v. A^tQooT Rchoman,^^ that an order 
made on an application for review of judgment, except an order 
absolutely rejecting the application, becomes, if it in any way modi¬ 
fies or alters the original order, although the modification or altera¬ 
tion extends only to the rectification of a clerical mistake, the final 
order in the case; and, an appeal against it brought within the time 
prescribed would be within time. This statement has been recently 
accepted by the Bombay High Court in Shidramappa v. Gurit- 
shantappa,^^ .where the learned Judges observe that the effect of 
the granting an application for review is to supersede the decree 
which was the subject of such an application and no appeal therefore 
could be maintained under the decree anterior to the review, but an 
appeal lay against the subsequent decree. According to the Allaha¬ 
bad High Court, in Kanhaiyalal v. Baldeo Prosad,"^^ the fact that 
no decree was drawn up or that a decree was drawn up to the extent 
of the modification would not affect the question. The early 
Calcutta case of Joykishen v. Ataoor Rahman^^ has been followed 
m later cases of Brojolal Roy v. Tara Prosanna^'^ and Meanat AH 
V. Amdar Ali^^ and it has been held that even in cases where amend- 


15. Visvanathan Chetti v. Ramanathan Chetti, (1901) 24 Mad, 646. 
Followed in Vashahuitia Kutti v. Mamtni Kutti, (1914) 24 I.C. 56 (Mad.) 
(Revision petition from amended decree not allowed) . Cf. Narayanasami 

v. Natesa, 16 Mad. 424 (Where Best, J., says, there is no appeal against 
tlie order amending the decree). 

16. Dinaji v. taxman, (1915) 29 I.C. 589=11 N.L.R. 92. Cf 
Nanhelal w Gulshanrai, (1922) 68 I.C. 919=1922 Nag. 217 (Errors in the 
pre immary decree were merely arithmetical, and as such made no appreciable 
difference to the rights of the decree-holder). 

17 Amarchandra Kundu v. Asad Alt Khan, (1905) 32 Cal. 908; also 
see Ishwar Parshad v. Btshunath Prasad, (1925) 85 I C 627=1 R 6 A 

(Rev ) (Held, that the right of appellants to appeal from the decree’ of 
trial Court arose on the date when the decree was amended by the addition 

ot their names; and, that in any case, the appellants were entitled to the 
Denent of S. 5, Limitation Act). 


18. (1881) 6 Cal. 22=6 C.L.R. 525. 

19. (1929) 116 I.C. 227=1929 Bom. 183. 

20. (1906) 28 All. 240=1905 A. W. N. 265. 

21. (1881) 6 Cal. 22=6 C.L.R. 525, 

' ' 22. (1906) 3 C.L.J. 188. 

23. (1905) 9 C. W. N. 605. 
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mcnt of the decree was made under S. 152 of the present Code 
(S. 206 of the Code of 1882) that, even if a decree is amended for 
a clerical mistake, the period of appeal should in some circum¬ 
stances, be reckoned from the time of the amendment and prepara¬ 
tion of the decree in pursuance thereof. This view has again found 
favour with the Calcutta High Court in ^ditycL Ku}ttciT BHo/tta- 
charjcc v. Ahinash Chandra Miikhopadhya,^* where Suhrawardy, J., 
observes that 

“on the various provisions of the Civil Procedure Code it would appear that 
the decree which can be called the' final decree in the matter must be the 
decree which finally settles all disputed questions between the parties; 
and if a decree is modified in review, to whatever extent it may be,- the 
modified decree is the decree which must be considered as the final 
decree in the case.’* 

And in a later ruling; Nandalal Gangoli v. Dasarthi Mukerjee,^^ 
Mukherji and Mitter, JJ., have expressed their opinion 

“that even though the application for amendment of the decree related only 
to a certain item of costs, the petitioner was not precluded from saying that 
it was on account of the filing and pendency of that application that he 
thought that he was entitled to wait until it was disposed of before he 
could be called upon to prefer his appeal.” 

They observe further, that 

“In considering, whether the sufficient cause has been made out or not 
within the meaning of S. 5, Limitation Act, the question of bona Bdes 
has got to be taken into account”: 

and, accordingly, if the petitioner’s conduct, in not preferring the 
appeal earlier than he has done, was actuated by a bons Bde belief 
that he was entitled to wait, that would be a circumstance sug¬ 
gesting that the petitioner was neither negligent nor guilty of any 
such conduct as would debar him from asking the Court to exercise 
in his favour the discretion which it has under the provisions of 
S. 5, Limitation Act. This ruling goes a little further than the 
view held by Mookerjee, J., in the case of Brojolal Red v. Tara 
Prosanna.^^ The propositions laid down in the earlier case, viz., 

“Kvery amendment made in a decree under S. 206, C. P. Code, 
1882, does not necessarily entitle a party, who prefers an appeal against 
the decree to claim an extension of time under para. 2, S. 5, Limitation 
Act, 1877; whether there is sufficient cause for such extension must depend 
upon the circumstances of each individual case,” 

and, 

24. 1931 Cal. 323=131 I.C. 258=34 C. W. N. 1002 followed in 

Soudamini Das v. Nahalak Mia Bhuiya, 1931 Cal. 578=133 I.C. 571=35 
C.W.N. 251 (Appeal against amended decree was the only appeal com¬ 
petent : However, the case was fit one for extension of time under S. 5, 
Limitation Act, even on the basis that an appeal from the original decree 
would be the proper appeal) . ' . . - 

25. 1932 Cal. 534=138 I.C. 754=59 Cal. 1052. 

26. (1906) 3 C. L. J. 188; Followed’ in Gajadhar Singh v. Basantlal, 

1921 All. 60=61 I.C. 69=43 All. 380,. 
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**if the grounds on which the appcul is based arc intimately connected with 
the amendment of the decree, or if the grounds arc directed against the 
decree only in so far as it has been amended, the Court should exercise 
in his (that is to say, the applicant’s) favour the discretion vested in it by 
para. 2, S. 5, Limitation Act,” 

have been accepted as absolutely correct in the later ruling but the 
further proposition laid down in these w'ords: 

“If the amendment has no relation to the grounds upon which the 
validity of the decree is sought to be challenged in appeal, such appeal should 
not be admitted out of time,” 

.was not agreed to, “because it means to circumscribe and limit the 
discretion which S. 5, Limitation Act, confers upon a Court by the 
terms in which that section is expressed.” The decision in Brojolal 
Rai V. Tara Prosanna, was however, followed in an Allahabad 
case —Gajadhar Singh v. Basantlal,^^ where it being found that 
the appeal which was sought to be preferred did not attack the 
amended decree or raise any question in connection with it, the 
learned Judges held that the appellant could not call in his aid the 
provisions of S. 5, Limitation Act. The rule was also approved by 
the Calcutta High Court, in Satikantha v. Ramchandra,"^^ where 
Sir Lancelot Sanderson, Kt., C.J., and Sir Ashutosh Mookerjee, J., 
held that a party who prefers an appeal from a decree after its 
amendment, is to be limited to his grounds of appeal which refer 
to the amendment unless he is entitled to an extension of time under 
S. 5 of the Limitation Act. Where the grounds of appeal were 
not based upon the form which the decree had taken after the 
amendment, the Oudh Judicial Commissioner’s Court, applying 
the rule laid down in 3 C.L.J. 188, held that no sufficient cause 
had been shown for extension of the period of limitation for the 
appeal.^® The Patna Full Bench case in Sheikh Gtilab v. Janki 
Kuer,^° was dealing with amendment made not on an application but 
by the Court suo motu, limited to corrections of clerical or arith¬ 
metical errors, or making good accidental slips or omissions. The 
Court had no power to alter a Judgment except in these limited 
matters: but it was competent to bring its decree into conformity 
with the Judgment in exercise of its inherent powers. Mullick, J., 
while holding that 

"the amendment may 'be treated as an amendment of a decree in regard to 
which limitation for the purpose of execution began to run from the date 
of the amendment,” 

observed that 

“But the Limitation Act of 1908 did not make any amendment in Art. 156 
corresponding to the amendment in Art. 182,” 

27. 1921 All. 60=61 I.C. 69=43 All. 380. 

28. (1916) 34 I.C. 556 (Cal.). 

/ 2^. Peep Singh v. Raghunath Singh, 1930 Oudh 463=129 I.C. 171=7 

Xp.W.N. 882r . 

30: (192d) 5 Pat. L. J. 472=57 I.C. 236. 
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and the question whether the same principle is to be applied to 
appeals was answered in the negative following the rule laid down 
in Brojolal v. Taraprasanno.^'^ 

Illustrations. 

(1) Where the decree was amended by merely adding an order as 
to costs, which did not make any change in the appellant’s position,, nor 
gave him a new right of appeal, by deciding any question of a general right, 
the appellant was not found entitled to any extension of time so as to 
enable him to excuse the delay in filing the appeal, within the prescribed 
period, from the date of the unamended decree.^2 

(2) Where an appeal was directed against a decree which was not 
substantially altered by an amendment made in it at the appellant’s instance 
and which being wholly in the appellant’s favour, the appellant could not 
claim to compute the time for his appeal from the date of the amendment.^^ 

(3) Where the decree-holder had postponed his amendment of the preli¬ 
minary decree, till after the expiry of the period of limitation prescribed 
for making the preliminary decree final, and it was held that he could not 
revive his right to obtain a final decree by reason of such a variation in the 
I>reliminary decree which the Court was by law bound to make (S. 33, and 
O. 20, R. 6 (1), C. P. Code].34 

(4) Where owing to the conflict of view on the question whether an 
appeal lies against an amended decree, or the remedy is 'by motion against 
order directing the amendment of a decree, the appellant was prevented 
from presenting his appeal within the limitation prescribed therefor, the 
Patna High Court held that he was entitled to the benefit of S. 5, o^ the 
Limitation Act.^® 

(5) Where there has been an amendment of decree, and it is reasonable 
that the time for appealing should be extended, recourse has to be had to 
the power of Court under S. 5, Limitation Act.^® 

196. The Madras High Court has held in a Full Bench 

case that if an appeal is presented against a 
Amendment re person who was dead at the time of presenta- 
parties to an appeal. tion, the Court may under S. 153, Civil Pro¬ 
cedure Code, permit the cause-title to be 
amended or may return the appeal memorandum for amendment and 
representation. If the appeal memorandum is not allowed to be 
amended, the party may apply for a refund of the spoilt stamp, and 
may present a fresh appeal. In any case, the Court will, if the 
appeal is out of time against the legal representative, have to excuse 
the delay in presentation before it can proceed to hear the appeal.^''^ 
Where an appeal against a deceased respondent was filed by a 

31. (1906) 3 C. L. J. 188. 

32. Sheikh Gulahv. Jankikuer, (1920) 5 Pat. L. J. 472=57 I.C. 236. 

33. Wore Lone v. G. Rainey, (1916) 35 I.C. 347 (L.B.) ; Relied on 
Farameshraya v. Seshagiriappa, 22 Mad. 364. 

34. Nanhelal v. Gulshan Rai, (1922) 68 I.C. 919=1922 Nag. 217»=18 

N.L.R. 8. - 

35. Gulabchand v. Abas Alt, (1917) 39 I.C. 542 (543).- : 

36. Nagendranath v. Ambica Charan, 1929 Cal. 676^33 C.W.N. 958. 

37. G'Opalakrishnayya v. Adivi Lakshtnand 1923 Mad, 1210=49 

Mad. 18=49 M.L.;. 590 (F.B.), 
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mistake committed in good faith, and a fresh appeal was filed beyond 
the expiry of the due date, the delay may be excused under S S 
of the Limitation Act.«« Similarly, if an appeal is filed by or 
against a wrong party, and the proper person is brought on record 
on a date when the period for the appeal is expired, the delay may 
be excused under S. 5, Limitation Act, on ground of a bona fide 
mistake of fact/® But, a similar mistake, or omission to implead 
a person as respondent, made carelessly and negligently will not be 
excused.**® However, no question of limitation would arise where 
a person brought on record out of time is a party against whom no 
relief is claimed.**^ If the mistake is real, and unintentional, and 
the addition of a person as respondent to the appeal is necessary, as 
provided in O. 41, R. 20, Civil Procedure Code, the appellate Court 
may direct such persons to be impleaded on the record, regard¬ 
less of the expiry of time prescribed for the filing of the 
appeal/2 The Limitation Act does not contract the power of the 
Court, under Civil Procedure Code, to allow persons, who were 
parties to the proceedings in Court below, but were not made res¬ 
pondents at the time when the appeal was presented, to be added 
as respondents, and it makes no difference whether an application 
is made by the appellant to bring in those persons as respondents, 
or the Court considers it necessary for the ends of justice that they 
should be added as respondents.*" “It is for the Court in its dis¬ 
cretion to determine in each case whether or not it will make an 
order under O. 41, R. 20, Civil Procedure Code^’: but the Court, 
undoubtedly has power to do that, even though the time for appeal¬ 
ing has elapsed.*^ And, there is no period of limitation provided 
for so bringing the parties to a suit upon the record in an appeal 
from a decision in that suit.*** When a person has been made a 


^38. Govinda Kaviraj v. Gauranga Saw, (1923) 75 I.C. 739=1924 Mad. 

56 45 M-L.J, 231; also see Ktdarnath v. Wazir Chand, (1923) 75 I C 901 
(904) = 1924 Lah. 692. ^ 

39. Subbaroyadu v. Ungayya, (1908) 18 M.L.J. 461; Dwarkanath 
Biswas. V. Debendra Nath Tagore, (1899) 4 C, W. N. 58. 

40. Gujjar Singh v. Kahan Singh, (1926) 99 I.C. 619=1927 Lah. 118. 

41. Jadunath Mandat v. Amulya Krishna, 1927 Cal. 794=104 i c 576 

=46 C.L.J. 118. 

4 

• 42. Bindeshri v. Ganga Saran, (1892) 14 All. 154 (F.B.) (Addition 

of a respondent, by the Court, after expiry of time) ; Kanagappa v. Sokha- 

Mad. 362 (364 (Joinder of respondents on appeal) ; Mauna 
An Gale v. Ma Min Dun, (1922) 66 I.C. 365=1921 U. B. 13 (14). 

43. Girish Chander Lahiri v. Sasi Sekhareshtvar Roy, (1905) 33 Cal. 

MamV^ya Moyee v. Boroda Prosad Mookerjee, (1882) 9 Cal. 
(652) Bank Corporation v. Charriot, (1886) 12 Cal. 642 

Mukerjee, (1911) 38 Cal. 

-yW V. Hiiansingh, (1924) 82 I.C. 600=1924 Pat. 

773; Amar Smgh v. Kanshi, (1923) 76 I.C. 285=1924 Lah. 629. 
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party to an appeal under O. 41, R. 20, Civil Procedure Code, the 
appeal against him cannot be dismissed as time-barred^® as the law 
of limitation does not apply to action taken by an appellate Court 
which is discretionary under R. 20 of O. 41, Civil Procedure Code.’*^ 
The addition made under this rule, is not subject to the provisions 
of S. 22 of the Limitation Act.^® This power of the appellate Court 
may be exercised in second appeal, to add as respondents to the 
appeal persons who were parties to the appeal in the original Court 
but were not impleaded as respondents in the lower appellate Court, 
although the time within which the appeal might have been preferred 
as against them has expired.^® 

197. The presentation of an appeal to a wrong Court, 

^ under a bona fide mistake, may be *‘suffi- 

Appeal filed in cient cause” within the meaning of S. 5 of 
wrong Court. the Limitation Actalthough the mere pro¬ 

fession of ignorance of the law was not 
enough by itself.^ In Huro v. Sumamoyi^ it was held that where 
the period was exceeded by a bona fide mistake as to which Court 
the appeal lay, although the appeal was not presented to the wrong 
Court, S. 5 might be applied by the Court. That c’ase is followed 
l>y the High Court of Madras in Krishna v. Chathappan^ where it 
was said 

“that the words ‘sufficient cause’ should receive a liberal construction so as 
to advance substantial justice when no negligence, nor in action,, nor want 
of bona fides is imputable to the appellant.” 

Where an appeal is filed in the wrong Court and prosecuted there 
without objection on the part of the Court, or any of the parties, 
the mistake must be taken to be a bona fide one, until the contrary 
is shown, and the appellant must be given the benefit of S. 5 of the 
Limitation Act."* This may be shown by affidavits that the appel- 

46. IVazir Singh v. Jankidas, (1926) 97 I.C. 174 (175) ; relied on 

Shahahdin v. Miran Baksh, (1914) 79 P.R. 1914=25 I.C. 549; and Shih 
Nath V. Alliance Bank of Simla, (1915) 3 P.R. 1915=25 I.C. 480. 

47 . The Muncpl. Comm., Bhera v. Shiv Ram, (1923) 75 I.C. 90=1923 
Lah. 503; Gujraj Singh v. Gcuuri Shankar, (1915) 27 I.C. 609=18 Oudh 
Cas. 90. 

48. Haji Yusif v. Gh^dam Hussein Kassim, (1912) 16 I.C. 771 (Sind). 

49. Yoosof Oosman Brothers and Co. v. IVin Ne Ya, (1921) 59 I.C. 
798 ( 799) : 10 L. B. R. 191. 

50. Dadahhai Jamsetji v. Maneksha Sorabji, (1896) 21 Bom. 552 (554). 

1 . Sitaram v. Nimba, 12 Bom. 320; Ramjiwan v. Chand, 10 All. 594; 
also see and cf. Jaglal v. Har Narain Singh, (1888) 10 All. 524 (A mistake 
of ignorance of law is not a “sufficient cause”)—This view is not considered 
quite sound. 

2 . 13 Cal. 266. 

3. 13 Mad. 269. 

4. Choh Singh v. Daryai Singh, (1924) 82 I.C. 594=1924 All. 915: 
(Appeal filed before Commissioner, in a suit for ejectment of a tenant under 

S. 58 of the Tenancy Act). 
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lants had, before filing their appeals in the wrong Court, obtained 

legal advice as to the fontm before which the appeal lay; and that 

it was owing to their reliance on that advice that they had not 

presented the appeal to the proper Court within the prescribed 
period.® 

A party cannot be said to be acting without good faith because he relies 
upon a person whose status entitled him to give advice to litigants, 

and, 

the ignorance of law, or the ill-advice of a pleader does necessarily, or 
pnma facie establiali a want of good faith. 

The general rule, laid down by their Lordships of the Privy 
Council,® for exercise of judicial discretion to admit an appeal 
which would otherwise be time-barred, is the rule stated as “the 
true guide'* in the case of Karm Baksh v. Daulat Ram,^^ by the 

Punjab Chief Court, vie., 

‘'whether the appellant has acted zeith reasonable diligence in the prosecution 
of his appeal." 

A legal adviser's mistake in order to justify an extension of the 
period prescribed for presenting an appeal must be a bona fide one; 
and nothing can be deemed to have been done in good faith’ which 
is not done with due care and attention.^® Accordingly, filing an 
appeal in a wrong Court through gross negligence or carelessness of 
the counsel is not a “sufficient cause’* for presenting the appeal to 
the proper Court after the expiry of the period of limitation.If 
an appellant can satisfy the appellate Court that he has in good faith 
been prosecuting his appeal in another Court which from defect of 
jurisdiction or other like cause is unable to entertain it, the Court 
may, if it thinks proper, hold that he has shown sufficient cause 
for not appealing to the proper Court within the prescribed period.^^ 
But an appeal instituted in a wrong Court by carelessness or 

oversight, is not a sufficient cause.’^^ As observed by Srivas- 

*- — ■■ _ 

5. Sunderabai v. The Collector of Belgautn, (1918) 43 Bom. 376 
(P. C.) ; see also Brij Indar Singh v. Kaushi Ram, (1917) 45 Cal. 94=44 

I.A. 218 (P.C.); and Dattatriya Sitaram v. Secretary of State, (1920) 45 
Bom. 607. 

b. Per LdacBeod, C.J., in Dattatriya Sitaram v. The Secretary of 
State for India, (1920) 45 Bom. 607^23 Bom. L. R. 89. 

7. Ram Raoji Jamhhekar v. Pralhaddas Subkaru, (1895) 20 Bom 133 

(143). 

8. Brij Indar Singh v. Kaushi Ram, (1917) 45 Cal 94 fP r 

9. (1888) 183 P. R. 1888. ’ ^ 

f/wrao Baksh v. Nur Muhd. Khan, (1923) 72 I C. 732=1923 Lah. 

612 . • 

■W^«V/»oa/a/ V. Jamna Prasad, 1933 Oudh 523 (F. B.) ; Affd.: 1933 

Uuan 49. 

.. f “"I Singh V. Kaim, 118 P. R. 1908; also see Karak Katlilathil 

V. Hoypian ChabU ye^til, (1918) 45 I.C. 489 (Mad.); (Appeal previously 
prea^ted in ^ wrong Court,, and returned for representation' to the proper 

the delay can be excused under S. 5 of the Limitation Act). 

13. /ktd.; 118 p. R. 1908. 
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tava, J., in the Oudh Full Bench case,^^ erroneous advice of a 
pleader cannot always be regarded as sufficient cause. He says. 

“While on the one hand I am not prepared to lay down that the erroneous 
advice of a pleader howsoever gross or negligent it may be, must always 
and under all circumstances be regarded as a sufficient cause for extension 
of time : I am equally not prepared to hold that a litigant acting bona fide 
upon the advice of his counsel should in no circumstances be entitled to 
the protection of S. 5, if the counsel has in the opinion of the Court acted 
negligently though honestly in giving the advice. 

What constitutes “sufficient cause** cannot be laid down by 
hard and fast rules. It must be determined by a reference to all 
the circumstances of each particular case with a view to secure the 
furtherance of Justice. 

The following Judicial precedents will help to illustrate the 
application of general principles above stated. 


Illustrations. 


(1) Where it was doubtful whether the appeal lay to the District Judge, 
or to the High Court, an appellant bona fide prosecuting appeal in wrong 
Court was regarded as having a sufficient cause within S. 5, Limitation Act, 
for extending the time for filing an appeal to proper Court. 

(2) Where owing to revaluation of property appeal lay in High Court, 
but was by oversight filed in Divisional Court, the plaintiff, a Pardanashin 
woman was held to have “sufficient cause” for not filing the appeal within 
period allowed. 

(3) Where a prisoner was sentenced to two separate sentences, but 
running concurrently, and the prisoner’s counsel by an oversight filed the 
appeal in High Court, the mistake though somewhat careless was condoned.i® 

(4) Where the original valuation of appeal below Rs. 5,000 was not 
objected to, by party, but the appeal was returned by Court for presentation 
to Chief Court on the ground of real valuation exceeding that amount, the 
time spent in infructuous appeal was deducted in the computation of period 

for appeal to the Chief Court. 

(5) Where an appeal from an order of a Settlement Officer, in a suit for 
resumption where a question of proprietary title was raised, was filed in 
the Court of a District Judge, but the High Court held that the District 
Judge had no jurisdicion: and, the Commissioner haying passed a conflicting 
order, application was filed in High Court for a Review of Judgment, which 
being* rejected, a Letters Patent appeal was filed considerably beyond time, 
the appellant was held entitled to the benefit of S. 5.^® 

(6) Where an appeal against the decree of an Assistant Collector, 1st 
grade, in a suit for ejectment raising question of title was under wrong 


14. Mithovlal v. Jamna Prasad, supra. 

14-a. Ibid . 

15. Ibid. : Per Raza and Srivastava, JJ. 

16. Balaram Bhramaratar v. Sham Sundar, (1896) 23 Cal. 526; Relied 
on Bulwant Singh v. Gumani, 5 All. 591; also see Rufia Thakurani v. 

Kumudnath, (1918) 46 I.C. 116 (Cal.). 

17. Mt. Gouhar v. Khan Muhammad, 66 P.R. 1891; Relied on 183 


P.R. 1888 (F.B.). 

18. Surta Singh v. Crozvn, 1 Lah. 508—59 I.C. 556. 

19. Bhawani Shankar v. The Industrial Bank, (1919) 50 I.C. 

(Punjab). .... V 

20. Mahahat Rai v. Bharaddwaj, (1917) 37 I.C. 818 (All.). ■ 


645 
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S S ai * ^ District Judge refusing to grant extension of period under 


(7) Where, by an oversight, an advocate filed an appeal in the District 
Jiu.ges Court instead of in the High Court, and the District Judge, without 
^Uang the error, heard the appeal and passed judgment thereon : held 
ttat to^e facts constituted a sufficient cause for not presenting the appeal 
to High Court within prescribed period.*^ 

(8) Where an appeal from an order of a Subordinate Judge in cxeeu- 

hon of a decree for partition passed by the High Court, was filed and heard 

in District Judge's Court, but on second appeal, the appeal was returned for 

pres^tation to proper Court: and the appeal was presented beyond time in 

^e High Court, held that the delay could not be excused under S. 5, of the 
Limitation Act.^® 

(9) An appeal against an order passed by the Subordinate Judge in an 
execution proceeding out of a suit valued at more than Rs. 5,000 was pre¬ 
ferred to District Judge in time. The appeal being dismissed on ground of 
want of jurisdiction to hear it, an appeal filed beyond time in the High 

Court was held barred, as the same was filed in wrong Court without due 
care and attention.24 

(10) A mistaken advice of a counsel that an appeal lay from an order 
<lismissing an application for the amendment of a decree, causing a bona fide 
wrong impression on a client and a delay in the filing of an appeal from 
another appealable order in execution proceeding cannot furnish a sufficient 
ground for condoning the delay under S. 5, Limitation Act.25 

198. APPLICATION FOR REVIEW OF JUDGMENT. 

—A petition for review involves three distinct 

Amendment of Stages of procedure as pointed out in Vadilal 
■decree. V. Fukhand.^^ The first stage commences 

ordinarily with an ex parte application which 
the Court may reject at once. If a notice is issued on the other 
side to show cause why the review should not be granted, the second 
stage is reached when the cause is shown. If the rule is discharged, 
and the review application is rejected at the second stage, the 
original decree subsists, and an appeal lies from it. If the rule is 
made absolute, and the review application is granted in the second 
stage, ‘‘the whole matter having been re-opened, there is a fresh 
decree,” even if the decree passed on the re-hearing of the case is 
a repetition of the former decree, and not some variation of it.^^ 
Where the application is allowed in part, and the decree is corrected 

21. Ramlal v. Mu^htaq Ali, (1927) 101 I.C. 777=L.R. 8 A. 119 Rev.: 
Relied on Maqhul Ahmad v. Murla, 33 I.C. 546 (All.). 

22. Mg. Sin y. Mg. Po, (1911) 12 I.C. 28=4 Bur. L. T. 224. 

23. Dcmdbhat Musabhai v. Emnabai, (1903) 28 Bom. 235; cf Datta- 
triyorY. Secretary of State, (1920) 45 Bom. 607 (611) (Where the appellant 
lost no time in appealing against the judgment that the appeal lay to the 
District Court, and not the High Court). 

24. Sarat Chander Bose v. Saraswati Debi, (1907) 34 Cal. 216, 

25. Sadasheo v. Bapu, (1926) 92 I.C. 33=1926 Nag. 162 (Counsel’s 
mistake of law not per se “sufficient cause” for delay in filing appeal). 

_ (1905) 30 Bom. 56^7 Bom. L. R. 664; Followed in Nanhe v, 

Mangatrai, (1913) 20 I.C. 647 (All.). 

27. Ibid., 30 Bom. 56. 

27 
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on a minor ground, even without any formal re-hearing of the case,.. 
the omission to record a separate order amending the decree is 
immaterial.^® Limitation for appeal from the amended decree is 
reckoned from the date on which the new decree is passed.""® 

199. An application for review of Judgment, if unsuccessful, 

may be held to be a “sufficient cause” for 
Appeal from on- delay in filing an appeal against the original' 
ginal decree. decree.®® This is on the ground that 

“it is only right and reasonable that a man should endeavour to rectify the 
decree he complains of by asking the Court to review it before he takes the 
step of appealing against it.”^^ 

But it is only under certain circumstances that the presentation of 
an application for review may be considered as sufficient cause for 

delay in filing an appeal.®® The mere pre- 
Reasonable sentation of an application for review is not 
grounds for review. a sufficient reason for admitting an appeal 

after the period of limitation, where the 
grounds for the review are not shown to be reasonable and proper;®® 
or where it appears on a perusal of the grounds that the matters 
relied on were in reality grounds for an appeal, and not of review.®* 
Whether the time occupied in proceedings for review may be de¬ 
ducted for admitting a belated appeal depends on the circumstances 
of each particular case.®® It is well established that in calculating 
the period allowed by the Indian, Limitation Act, for presenting an 
appeal, the time during which an application for review of Judg¬ 
ment is pending cannot be excluded as a matter of right.®® The 
appellant cannot claim the time occupied in disposing of the appli¬ 
cation for review except “as a matter of grace within the judicial 
discretion of the Court.”®^ But if an application for review has 

been presented with due diligence, and ad- 
Due diligence in mitted, and there was a reasonable prospect 
prosecution. that the petitioner would obtain by the review 

28. Joykishetu Mookerjee v Ataoor Ro.homan, 6 Cal. 22 (24). 

29. Nawas AH v. AlHi, 1924 Lah. 82=75 I.C. 520' 4 Lah. 185. 

30. Brojetider Cootnar v. Sreenath Das, 7 W. R. 529; Kuller Singh 
v . Javan Singh, 22 W. R 79; Relied in T rimbakraf v . G, /. P. Ry .». 
B. P. J. 1880, p. 345. 

31. Gulam Hasen Mahamed v. Musa Miya, (1884) 8 Bom. 260 (263). 

32. Pundlik v. Achut, (1893) 18 Bom. 84. 

33. Vaman v. Malhari, (1902) 26 Bom. 485. 

34. Ahsanullah v. The Collector, (1888) IS Cal. 242; Followed m 
Gobindalal Das v. Shiba Das Chatterji, (1906) 33 Cal. 1323 (1325) also- 
see Govinda v. Bhandari, 14 Mad. 81, and Sudhakar Raut v. Sadasiv, 31 
I.C. 705 (Cal.). 

35. Dwarkasingh v. Layakat Ali Kheun, (1916) 34 I.C. 44 (Pat.). 

36. Vasudeva v. Chinnasami, (1884) 7 Mad. 5^; Govinda v. Bhandart, 
(1890) 14 Mad. 81; also see Prosunno Kumar 'v.' Ramchdndra, (-1918)- 47'• 
I G 677=28 C.L.J. 205; and Seshgiri Uarayan- v. Venkatesh Laxman„ 
(1927) 101 I.C. 432=1927 Bom. 221=29 ' Bom. L. R. 344. 

37. Govinda v. Bhandari, (1890) 14 Mad. 81. - 
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all he could obtain by appeal, the Court would be justified in admit¬ 
ting an appeal presented out of time.®** Under S. S, Limitation Act, 
the time spent in prosecuting with due diligence a proper 
application for review should be excluded in calculating the 
period of limitation for preferring an appeal.®® An appellant seek¬ 
ing extension of time under S. 5, Limitation Act, has to satisfy the 
appellate Court that he had sufficient cause for not preferring the 
appeal within the prescribed period.**® A bo'^ia fide application 
based on reasonable grounds, filed and prosecuted with due diligence 
would be a justification for allowing a deduction of time occupied 
in prosecuting the review, in the exercise of a judicial discretion of 
the Court. But, the mere fact that the application had no prospect 
of success is not the criterion for the decision of the question.^^ 
The mere fact that the applicant for review made a mistake of law 
in applying for review does not preclude him from obtaining 

the benefit of the section.**® The practice 
of the Calcutta High Court is, that the issue 
of notice by the Court upon the opposite party is sufficient 
evidence of the reasonableness of filing the application for 
review.^® 


The test. 


Illustrations. 

(1) In computing the period for filing an appeal, the time spent in 
prosecuting with due diligence an infructuous application for review may be 
deducted.^ 

(2) The time spent by appellant in prosecuting in good faith a review 
application which was granted by the trial Court, but which was rejected 
on appeal may be excluded in computing the period of limitation under S. 5 
of the Limitation Act.^® 


38. Vasudeva v. Chinnasami, (1884) 7 Mad. 584. 

39. Brij Indar Singh v, Kanshi Ram, 42 I.C. 43=45 Cal, 94=104 
P.R. 1917 (P.C.) ; Followed in Kailash Chandra v. Be joy Chandra, 80 
I.C. 786 (Cal.); also see Pridhanmal v. Laloo, (1931) 130 I.C. 545=1931 
Sind 3=25 S.L.R. 242; Shah Muhammad v. Muhammad Roshan Khan, 
(1925) 88 I.C. 326=1925 Lah. 534 (Time spent in prosecuting a well founded 
application excluded). 

40. Prosunno Kumar v. Ram Chandra, (1918) 47 I.C. 677=28 C.L.J. 

205. 

41. Ramdhani v. Khakshordas, (1926) 92 I.C. 1031=1926 Cal. 677; 
also see Jagannath v. Miunnalal, 98 I.C. 892=1927 Lah. 43 (Failure of 
review petition hot a ground for refusing extension). 

42. Parhhudayal v. Murlidhar, (1924) 78 I.C. 677 (All.). 

43. Ram Dhani v. Khakshordas, 92 I.C. 1031=1926 Cal. 677, supra^ 

44. Dulomal-Ramlal v. Ganga Ram-Lalji Ram, (1929) 117 I.C. 96= 
1929 Lah. 824=11 L. L. J. 491: [Followed 183 P.R. 1888 (F.B.) approved- 
in 104 P.R. 1917 (P.C.).] 

, 45. Mulkhraj v. Gurditta Shah Harichand, 1929 Lah. 283=120 I.C^ 

179. 
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(3) An appellant is bound to satisfy the Court that there were sufficient 
circumstances existing in his case to account for the delay, and that he had 
reasonable grounds for asking for a review.^® 

(4) Where the appellant fails to show that he had reasonable grounds 
lor asking for a review, the time taken in prosecuting the applitation for 
review cannot be deducted in calculating the period of 1 imitation. 

(5) Where the application for review was admitted to a hearing, the 
High Court was satisfied that the appellant prosecuted the application for 

review bona fide 

(6) The prosecution of a review application against an order passed in 
insolvency proceedings was held a “sufficient cause” for not preferring an 
appeal under S. 46 of the Provincial Insolvency Act, within the meaning of 
S. 5, Limitation Act.*® 

\7) Time was not excluded where the application for review was not 
presented with due diligence, and was not a proper one being filed on totally 
insufficient grounds.®® 

(8) The time occupied in prosecuting a review petition to High Court, 
should be deducted in calculating the period of limitation for prosecuting 
the application for leave to appeal to His Majesty in Council.* 


Analogy of S. 14. 


200. BONA FIDE PURSUING A WRONG REMEDY.— 

It has been noticed in paragraph 197, ante, 
that an appeal in a wrong Court may, under 
certain circumstances, be a sufficient cause under S. 5 of the 
Act, for the delay in filing the appeal in the proper Court. By 
S. 5 of the Limitation Act appellate Courts have power to admit 
any appeal after the period of limitation prescribed therefor, sub¬ 
ject only to the condition that the appellant satisfies the Court 
that he had ^‘sufficient cause for not presenting his appeal in time.^ 
In the exercise of its discretion under S. 5 of the Limitation Act, 
in regard to the admission of an appeal, the Court may very well 
be guided by the provisions of S. 14 of the Act, although the 
same do not in terms apply to appeals.® The principle of S. 14 has 
been recognised by the Courts as applicable to appeals, in this sense 
that the bona fide prosecution of a proceeding in a wrong Court 


46. Seshgiri Narayan v. Venkatesh Laxman, (1927) 101 I.C. 432 
(433); Maung Lun v. Maung Dim, (1923) 74 I.C. 39 (L.B.) ; Relied on 
Maung Po Lu v. Maung Kyin, 1 L. B. R. 313. 

47. Pundlik V. A chut, (1893) 18 Bom. 84. 

48. Fateh Nur v. Judian, 1928 Lah. 964. 

49. Wariyam Singh v. Wadhawa, 89 P.R. 1918=46 I.C. 588. 

50. Maung Daw Na v. Ma Kaya, (1921) 64 I.C. 516 (L.B.)=13 Bur. 
L. T. 219. 

1. Nariman Rustomji v. Hasham Ismayal, (1925) 85 I.C. 191=1925 
Bom. 137=49 Bom. 149. 

2. Balvant Singh v. Gumani Ram, (1883) 5 All. 91; Followed in Bala.- 
ram v. Sham Sundar, (1896) 23 Cal. 526 (531). 

3. Kunvudini Ray v. Kamala Kant, (1922) 68 I.C. 575=1922 Cal. 247; 
Relied on 23 Cal. 325; 23 Cal. 526 ; 21 Bom. 552; 9 I.C. 642 (M.) ; 29 
All. 535=4 A.L.J. 397; and 11 I.C. 814=8 A.L.J. 793. 
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has been regarded as a proper ground or as sufficient cause within 
toe meaning of S. 5 of toe Limitation Act for extending the file for 
filing an appeal/ On the same principle where the appellant was 
prosecuting an application for revision before the special Tud^e 
under the Dekkan Agriculturists' Relief Act, which was rejected 
for defect of jurisdiction, it was held, that this might, under proper 
circumstances, be regarded as constituting a sufficient cause for 
delay/ Where a party is entitled to the exclusion of a certain period 
under the provisions of S. 14 of the Limitation Act, it is not incum¬ 
bent on him to explain the delay for the subsequent period provided 
that the appeal comes within time. On the other hand, if it is only 
a question of extension of limitation, under S. 5 of the Acjt on a 
ground analogous to that laid down by S. 14 of the Act, it is in¬ 
cumbent upon the party asking for the indulgence of the Court to 
explain the delay which has taken place between the teimination of 

the period which is sought to be excluded and the presentation of 
appeal or application.® 

201. When by mistaking the nature of order appealed against, 

the appellant bona fide pursues a wrong 
remedy, and prosecutes it with due diligence, 

£de illustrated. spent in the unsuccessful proceeding 

may be excluded from computation on the 
analogy of provisions in S. 14, Limitation Act. But delay will not 

be excused in case of gross negligence, or want of due care and 
attention. 


Illustrations. 


(1) A obtained a decree against B as the heir and legal representative 

of his deceased uncle C. The decree directed that 
the amount adjudged should be recovered from 
Cs assets in the hands of B. In execution of this 
decree certain property was attached, which B 
unsuccessfully claimed as his own. B filed a 


Wrong remedy by 
suit in respect of 
order in execution. 


regular suit to set aside the order confirming 
attachment, which was dismissed as not maintainable. Thereupon B ap- 

^aled against the order passed in execution confirming the attachment. 
Meld, that the time spent in actual proceedings in the bona fide litigation 
in respect of the same subject-matter in a different Court might properly be 
deducted in computing the delay that occurred before the appeal was filed, 
^ut the plaintiff was not entitled to a deduction of the time that intervened 
between the date of the order appealed against, and the date of filing the 


4. Rnipa Thakurani v. Kumudnath, (1918) 46 I.C. 116 (Cal.), 

5. Raffhunath Gopal v. Nila Nathaji, (1885) 9 Bom. 452; Relied on 

rim v. G. I. P, Ry,, B. P. J., 1880, p. 345, and Balvantsingh v. 

Gumam Ram, 5 All. 591. 

6. Ram Rup Agrahri v. Naik Ram, (1925) 91 I.C. 865=1926 All. 252. 

L '^itaram Paraji v. Nimba, (1887) 12 Bom. 320; also see Ghulatn 
V. Shahhaz, 162 P. R. 1888 (Wrong remedy by suit instead of appeal). 
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f2) An order in execution proceedings was passed in February, 1899. 

An appeal lay against that order; but the aggrieved 
Wrong remedy party notwithstanding filed a suit in February, 1900 
by suit, in respect in a separate proceeding the suit was held bar- 
of order in execu- red by Civil Procedure Code, by the District Judge 
tion proceedings. in September, 1903. The party concerned filed an 

appeal against the order of February, 1899, after 
waiting till January, 1904. Held, that the period spent in suit proceedings 
might be excluded, but the delay which occurred in presenting the appeal 
after September, 1903 was not explained.® 

(3) A suit on a Hundi against the drawer alone was dismissed by the 

Court for want of jurisdiction; but by a subse- 
Plaint filed with- quent order, the Court directed the plaint to be re- 
out jurisdiction turned to the plaintiff for presentation to proper 

instead appeal Court. Plaintiff took no action till the expiry of 

against decree, period of appeal; and then presented the same plaint 

again in the same district impleading the drawee 
who had declined acceptance. This plaint being rejected on ground of 
jurisdiction; the plaintiff appealed professedly against both orders. Held, 
that it would be wrong exercise of jurisdiction to extend the period for 
appeal against the first order, under circumstances which clearly did not 
entitle the plaintiff to such relaxation of the law in his favour.® 

('4) A petition under O. 21, R. 90, Civil Procedure Code, by a judgment- 

debtor was dismissed in default. He immediately 
Wrong remedy instituted proceedings under O. 9, R. 9, the provi- 
misled by practice sions of which were then applied by practice of 
of Court. Court to proceedings in execution. The application 

was rejected as not maintainable in accordance with 
a decision of the High Court. The judgment-debtor appealed to the High 
Court, and was allowed the benefit of S. 5, under the circumstances of 
having pursued a wrong remedy being misled by the wrong practice 
which had hitherto prevailed in the subordinate Courts.’^® 

(5) A suit was filed in the civil Court, which declined jurisdiction and 

returned the plaint for presentation to the Revenue 

.Mistake as to (;^ourt. The Revenue Court held that it had no 
jurisdiction of jurisdiction, and this order was upheld on appeal 

Court. Collector. Plaintiff then re-filed the plaint 

in the civil Court, but that Court having held that the matter was res judicata 
the plaintiff appealed to the District Judge against the first order of the 
Civil Court declining jurisdiction. Held, that the plaintiff was entitled to 
benefit of S. 5 of the Limitation Act.^^ 

(6) A person filed an objection petition claiming certain property as his 

own and the claim being refused, he filed a suit to 
Claim suit instead establish his title instead of preferring an appeal 
of appeal against against an order under S. 47, Civil Procedure Code, 
order, under S. 47, An appeal filed after dismissal of the claim suit was 
C. P. Code. given the benefit of S. 5, and time taken in the suit 

was excluded as the claimant was diligently prose¬ 
cuting his case. 

___ _ 

8. Bhimrao v. Ayyappa, (1906) 31 Bom. 33. , „ 

9. Narain Singh v. MuJtd. Amir Khan, 115 P. R. 1881'. - . . 

10. Ramcharita v. Ram Narayan, (1919) 52 I.C. 959 (Pat.). 

11. Beni Madho v. Shamshadali, (1923) 74 I.C. 253^1923'Oudh 238 

^=26 O.C. 56. 

• 12. Jizvan Ram Ramchander v. Hazarilal Bhagat, 1930 Pat. 307'=12^ 

I.C. 660. 
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(7) The time occupied by the appellant in conductinf^ an application 

Wrong remedy setting aside the decree, which he regarded as 

hv setting aside allowed to be dedueted under S. 5, 

narfA Limitation Act, in comiuiling period of limitation 

^ aecree. against the decree. 

(8) A decree passed holding a defendant personally liable was not in 

__ f 1 ♦ conformity with judgment. The tlefendant applied 

Unsuccessxul at- amendment of decree, but his petition was dis- 

temp o amen missed holding that he should have applied for review 
ecree. judgment. The appliction for review of judg¬ 

ment was then made but was dismissed as barred by time. Held, that 
S. 14, Limitation Act was not applicable but the time taken up in unsuccessful 
application for amendment of decree might be excluded from calculation 
under S. 5, Limitation Act,^'* 

9. Where the Judgment-debtor applied under O. 21, R. 2, Civil Procedure 

Code, for the adjustment of a certain decree being 


Proceedings to 


certified ; and proceedings being cx parte against the 


set asi e ex par e decree-holder, the adjustment was allowed to he 
order. certified; and the decree-holder’s application to set 

aside the ex parte order was rejected. The decree-holder later filed an 
appeal from the ex parte order allowing the adjustment to be certified; and 
also a revision in respect of the order refusing to set aside the ex parte 
order. Held, that the appeal was within time allowing extension of time 
under S. 5, Limitation Act for the whole period spent in prosecuting 
the application in the Court below. 

(10) Where the appellant filed an appeal against an ex parte decree, 

. . without making an application for setting aside the 

A temative re- parte decree in the proper manner in the proper 

pursue Couit, under O. 9, R. 13, Civil Procedure Code; he 
bona hde, allowed the benefit of S. 5, Limitation Act, 

having been guilty of gross negligence and carelessness in not taking the 
proper proceedings.'® 

(11) Where an execution petition is dismissed for default of decree- 

., .. holder and surety for appearance of the judgment- 

Alternative re- discharged, and an application for resto- 

me y no appro ration is also dismissed, the decree-holder is not 

entitled to extension of time for an appeal from the 
order discharging the surety in respect of the time spent in the application 
for restoration. Such an application cannot be considered to be proper 
alternative remedy for getting the order of discharge of surety set aside, 
as the liability of the surety is not automatically revived on the restoration 
of the application."'^ 

(12) An appeal was decided by a District Judge, against which an un¬ 

successful petition for revision was filed, although 
_ revi- appeal lay in the case. The petitioner was given 

sion, filed not bona ^ime to make good the Court-fees for appeal, but 

^de. appeal was taken as filed on the date when the 


13. Maharaj Narain v. Mt. Banoji, 21 P. R. 1904. 

14. Lakshmana Aiyangar v. Narayana Aiyangar, (1923) 76 I.C. 786 
=1924 Mad. 225, 

15. Ghulam Qaza^ Khan v. QiUhuddin, (1929) 115 I.C. 467 30 P. 
L. R. 512. 

16. Ganeskdas Varma v. Harichand, (1934) 151 I.C. 529=1934 Oudh 

131 (1). . 

17. Kaskmirilal v. Chunilal, 1934 Lah. 349=155 I.C. 503. 
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deficiency in court-fee was made up: and the wrong remedy pursued not 
being in good faith, i.e., with due care and attention,, the appellant was not 
eixen the benefit of S. 5, Limitation Act.^® But where the matter was one- 
abvHit which reasonable doubt was possible, the delay in filing the appeal, on 
account of an unsuccessful revision petition, was held excusable. 


(13) Where bv' an error a revision is filed instead of an appeal, the 
. . - Court may treat it as an appeal, provided the revision 

Revision ear as ^y^s filed within the period allowed for appeal. 20 j£ 

appeal. . appeal is prima facie barred on that date, bene¬ 

fit of S. 5, may be allowed in Court’s discretion. 21 If an appeal does 
lie, but the time for it has run out, a revision cannot, thereafter be enter¬ 
tained .22 


202. CHANGE IN LAW.—It has been held in a Full Bench 
case reported in Vol. IX, Weekly Reporter, p. 181, that a new 
statement of the law by the High Court is not a sufficient excuse 
for delay in applying for a review of Judgment. 

“The new construction C/f the law might be a ground for review, but. 
it was no excuse for not having applied before.”23 

Litigation would be interminable if reviews would be obtained on 
such grounds as these.^* Subsequent legislation does not affect 
decided cases, nor can the subsequent legislation be said to be 
a discovery of new and important matter justifying review.^® And 
it has been further held, in a later case, that 


“if it is not an excuse for delay in applying for a review of judgment, still 
less can it be an excuse for delay in appealing against a judgment.”26 

An admission of appeal, after expiry of time, on the ground that 


18. Umed AH v. Municipal Committee, 2 Lah. 1 (4)—56 I.C. 43. 

19. Hezvlett v. Behari Lai, (1920). 58 I.C. 995 (Oudh) . 

20. Mahomed IVahiduddin v. Hakiman, (1898) 25 CaJ. 757 (778) 
(F. B.); (Revision treated as appeal on the applicant putting in proper 
court-fee) ; Nga Vein v. Nga So, (1916) 34 I.C. 264 (U.B.) (Reid. on. 
Abdulla Kaker v. Ya Sein, C. P., 28 of 1914. 

21. Resal Singh v. Shadi, 95 P. R. 1917=43 I.C. 317: (Twice given 
to pay necessary court-fee) . 

22. Badri Singh v. Lalta Singh, (1924) 79 I. C. 1024 (Oudh); (No' 
revision lies w'here an appealable order not appealed from within time) . CL 
Unied AH v. Municipal Committee, 56 I.C. 43 (Lah.). 

23. Shama Churn v. Bindabtcn, (1868) 9 W. R. 181 (185) (F. B.). 

24. Jadhub Ram v. Ram Lochun Mudduck, (1873) 19 W^. R. 189. Cf. 
Brindaban v. Damodar, 1925 Cal. 304=29 C. W, N. 148 (A change in the 
construction of law by a later authority, may be “an error apparent on the 
face cf the record” for purposes of review under O. 47, R. 1, Civil Pro¬ 
cedure Code). 

25. Gyanji Pamaji v. Ningappa, 1928 Bom. 308=52 Bom. 43 4 111 I.C. 

633. 

26. Mowrie v. Soorendra, (1868) 10 W. R. 178 (179). 
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the Code of Civil Procedure was not then sufficiently understood, 
was not a proper reason, and amounted to no explanation of the 
delay A new exposition of law by the High Court is not a just 
and reasonable cause for not having applied for a review within 
the period of 90 days.*® Even if the application can be made, there 
should be sufficient grounds for excusing the delay, especially in 
view of the general principle that when once a decree has been 
passed, the decree-holder has a valuable right.*® Where the appli¬ 
cant’s application for leave to appeal to Privy Council was out of 
time by a fortnight, owing to the counsel’s not knowing the recent 
change in law curtailing the period of limitation, the delay was 
excused under S. 5, Limitation Act.®° 

203. IGNORANCE OF FACT.—Where an appeal abates 
owing to the death of the respondent, and the appellants have not 
moved to set aside the abatement within the prescribed period, the 
special facts of the case showing ignorance of the appellant as to 
the death of the respondent may be “sufficient cause” within the 
meaning of S. 5 of the Limitation Act, to set aside the abatement 
after the expiry of the period of limitation.®^ Section 5, Limitation 
Act, is expressly made applicable by O. 22, R. 9, Civil Procedure 
Code, itself to applications for setting aside an abatement under O. 
22, R. 9 or O. 22, Rr. 9 and 11, and there is some authority in the 
decisions of the Punjab Chief Court for the broad proposition that 
ignorance of the date of the death is not sufficient cause within S. 5, 
Limitation Act.®* The Allahabad High Court, holds in agreement 
with the view of the Patna High Court, that ignorance of the death, 
in the absence of any negligence or other act or omission for which 
the applicant can be held responsible, should be deemed sufficient 
cause within Limitation Act, S. 5.®® It is not the duty of the 
appellant to be on his look out and to be always inquiring as to 
whether the respondent in the appeal is dead or not, and if the 
appellant has done all that is necessary to bring the appeal to hearing. 


27. Issur Chunder v. Kishen Doyal, (1869) 11 W. R. 130, 

28. Hurree Singh v. Mukha, 51 P. R. 1871. 

29. Gyanji Pomaji v. Ningapt>a, (1928) 52 Bom. 434=1928 Bom. 308 
(310)=111 I.C. 633. 

30. NagMas Motilal v. Nilaji, 1924 Bom. 399=48 Bom. 442 (461) ; 
also see AzQullah v. Gokal Chand, 37 P. W. R. 1916=32 I.C. 640, etc., 
under '^Ignorance or mistake of law”. 

31. Sher Bahadur v. Ahezar, (1926) 95 I.C. 236. 

32. Lakshmi Chand v. Beharilal, 1932 All. 459=54 All. 280=135 I.C. 
159; Reid, on Hari Saran v. Md. Eradat, 1925 Pat. 162; also see Kidarnath 
V. Wazirchand, (1923) 75 I.C. 903=1924 Lah. 692 (where a respondent 
had died before the decision of the lower appellate Court, but his name was 
by an oversight retained in the decree of the lower appellate Court and the 
appellant s mistake being bona fide extension was allowed under S. 5 for 
appeal against heirs of the deceased). 

33. Ibid. 

28 
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he cannot be punished for his ignorance of the death where there 
are no laches on his part so that it cannot be said that by the use 
of reasonable diligence, he could have come to know of the death 
earlier.However, where the appeal was filed against a sole 
respondent who was dead sometime before the date of the filing. 
It was held that the appeal against the dead man was null and void 
and that the Court did not have the power to admit the appeal under 
S. 5, Limitation Act.®® The provisions of S. 5, Limitation Act, are 
not involved in a consideration of the question whether the Court 
u ill allow the substitution of the name of a representative after 
90 days from the date of death or not, but the Court has to be 
satisfied that the person was prevented by sufficient cause from 
making an application to bring the representatives of the deceased 
on the record within the prescribed period.®® In a criminal appeal 
under S. 476-B, Criminal Procedure Code, the delay caused by the 
fact that the appellant was ignorant about a complaint under S. 476, 
Criminal Procedure Code, having been filed, till after the thirty 
days prescribed by Art. 154 had expired, was held to be immaterial, 
as the appellate Court can excuse the delay under S. 5, Limitation 
Act.®" 


204. IGNORANCK OR MISTAKE OF LAW.—In Jaglal 

V. Harnarain Singh,^^ Mahmud, J., pointed 
^ ^ ^ * out that S. 14, Limitation Act, applied only 

to suits and applications, and had no concern with appeals, without 
ruling that the analogy of S. 14 might not in some cases be available 
to the appellant in claiming extension of limitation by showing that 
he had ‘‘sufficient cause’* for delaying the appeal. He considered 
this question more fully in RamijiTsuanmal v. Chcmdmal^^ laying 
stress upon the authority of the maxim ignorantia legis neminem 
excusat, for holding that ignorance or mistake of law, as such, 
could not furnish elements for extending the period of limitation 
which the statute-law has provided. In the Full Bench case of 
Bechi V. Ahsanullah,^^ he observed that 

“speaking with strict accuracy, there can be no such thing as a bona fide 
mistake of law, for good faith implies due care and caution” ; 


34. Hari Saran Singh v. Syed Md. Eradat Hussain, 1925 Pat. 162=85 
l.C. 1010=2 Pat.L.R. 279 (The deceased respondent was a Pardanashin lady 
residing in the interior of a different district) . 

35. Secretary of State for India v. Nageshar Parshad, (1931) 15 R. 
D. 244. 

36. Umrao Ratn v. Ganga Das, 11 O.W.N. 713=18 R.D. 298. 

37. Daga Devji Patel v. Emperor, 1928 Bom. 64=52 Bom. 161“ 108 

l.C. 26=29 Cr. L. J. 315. 

38. (1888) 10 All. 524. 

39. (1888) 10 All. 587. 

40. (1890) 12 All. 461 (482) (F. B.). 
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and he supported his view by citing the authority of West, J., in 
Sitaram Paraji v. Nvmba*^ saying that 

“mere ignorance of the law cannot be recognized as a sullicicnt reason for 
delay under S. 5 of the Act, for that would be a prennum on ignorance”. 

This conclusion arrived at by applying the legal maxim— Ignorantia 
legis nemine^m excusat —to a civil dase, was held to be too wide in 
the later Full Bench case of Brij Mohan Das v. Mannu where 

Edge, CJ., remarked 

**that a mistake of law can be made in good faith most Judges would probably 
admit from their own personal experiences on the Bench” 

and Blair, J., expressed his dissent from the distinction, between 
a bona fide mistake of fact, and a bona fide mistake of law, drawn 
in the case of Ramjiwan v. Chandmal.*^ The later Allahabad deci¬ 
sions recognise that an honest mistake made by a litigant upon 
incorrect advice is sufficient cause for extending the period of limita¬ 
tion under S. 5 of the Limitation Act.*^ In Parbhu Dayal v. Mnrli 
Dhar*^ Daniels, J., followed the Privy Council ruling in Brij Indar 
Singh v. Kanshi Ram*^ and observed that 

“it is also now settled that the fact of the plaintiff having made a mistake 
of law does not necessarily preclude him from obtaining the benefit of the 

section”, 

where the plaintiff is found to have prosecuted his application with 
due diligence. In Sheo Prasad v. Sheo Bans the appellant 

in a criminal appeal under S. 476-B of the Criminal Procedure Code, 
was given an opportunity to file an application under S. 5 of the 
Limitation Act, supported by an affidavit, where there was doubt 
whether the limitation for the appeal was 60 days under Art. 155, 
or 90 days under Art. 156 of the Limitation Act, 

205. The Bombay High Court held the view, in Sitaram 

Paraji v. Nimba,*^ that “mere ignorance 
Bombay. cannot be recognized as a sufficient 

reason for delay under S. 5 of the Limitation Act, for that would 
be a premium on ignorance.” But in the case of Dadabhai v. 
Maneksha*^ the dictum in the earlier ruling was taken as made with 


. 41. 12 Bom. 320. 

42. (1897) 19 All. 348 (349)—1897 A. W. N. 86 (F. B.). 

43. (1888) 10 All. 587. 

44. Shih Dayal v. Jagannath Prasad, (1922) 44 All. 636—68 I.C, 812 
=1922 All. 490; also see Maqhul Ahmad v. Murta, (1918) 33 I.C, 546= 
14 A.L.J. 212 (Appeal to wrong Court under a bona fide mistake of law, 
held sufficient cause) ; and Ishwar Prasad v. Bishunath Prasadj (1925) 85 
I. C. 627=L. R. 6 A. 26 Rev. 

45. 1924 All. 867=22 A. L. J. 365. 

46. (1917) 45 Cal. 94=44 I. A. 218=104 P. R. 1917=42 I. C 43 

<P. C.). 

47. (1926) 93 I. C. 851=1926 All. 211. 

• 48. • (1887) 12 Bom. 320: Followed in 12 AH. 461 (F. B.). 

49. (1896) 21 Bom. 552 (554). 
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reference to the particular case, Richardson v. Mellish*^''; and it 
was held, that the maxim of law quoted must not be imported into 
every matter arising under S. 5 ; and that persons showing bona fides 
might be allowed the indulgence of S. 5, Limitation Act, in the 
exercise of Court’s discretion, giving a liberal construction to the 
words “sufficient cause”."’® In Naginda-s Motilal v. Nilaji Moraba 
Ncik,^ where a counsel’s mistake arose from a recent change in the 
law, the delay was excused, and Marten, C.J., observed 

“that the mere fact that it is counsel who makes a mistake does not necessarily 
protect his client against the consequences of his blunder, but on the other 
hand the fact that the mistake is one made by counsel is not necessarily 
fatal to his client”. ^ 

Where an appeal lay direct to the High Court, from the Subordinate 
Judge’s decree, and still the plaintiff filed a second appeal instead, 
the dela}’ in filing the appeal could not be excused under S. 5 of 
the Act.^ 

206. In Hiirrochunder Roy v. Surnomoye^ the Calcutta High 
^ j Court, held that it is not a correct view of the 

provisions of S. 5, Limitation Act that a bona 
fide mistake made by the appellant in respect of the limit of time 
within which,: according to law, he is bound to file his appeal is 
under no circumstances a valid ground for admitting an appeal 
under S. 5. Their Lordships of the Privy Council, in Brij Indar 
V. Kanshi Ram,^ did not accept the broad proposition laid down in 
Ramjizuanmal v. Ohandmedfi by the Allahabad High Court, that 
a mistake in law never could be the foundation for an application 
for the indulgence which may be granted under S. 5; and they 
pointed out that the case cited was really reversed by the decision 
of Brij Mohandas v. Mannu Bibi, where a Full Bench held that a 
mistake in law may be the foundation for the relief craved.® 

Ilhistratio.ns. 

(1) Where no application was made within time to bring the repre¬ 
sentatives of a deceased respondent on record, and the appellant being an 
ignorant milkman was not aware of the procedure, it was held that there was- 
sufficient cause to set aside the abatement."^ 

(2) Where an application for leave to appeal by a European British 
Subject against his conviction was delayed because the Jail Superintendent 


49-a. 2 Bing. 248. 

50. Cf. Bhim Rao v. Ayyappa, 31 Bom. 33. 

1. (1924) 80 I.C. 862—48 Bom. 412=1924 Bom. 399. 

2. (1903) 28 Bom. 235 (237). 

3. (1886) 13 Cal. 266. 

4. (1917) 45 Cal. 94=104 P. R. 1917 (P. C.). 

5. (1888) 10 All. 587. 

6. (1897) 19 All. 348 (F. B.). 

7. Krishna Mohan v. Skerapati, (1926) 94 I. C. 929=1925 Cal. 684=^ 
29 C. W. N. 472. 
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was misled by the Form attached to 
sentence as not appealable, the High 
S. 5, Limitation Act.® 


warrant of commitment, nothing tlic 
Court gave the petitioner !)cncfit nf 


'"“‘r. l'>-»c«h>rc Code, to the 

^ makmg or purporting to make a complaint uinlor 

. 4/0, Criminal Procedure Code was barred by time under Art 1S5 Limit i 
tion Act, but there being some doubt as to whcllier the appeal was a rivil 

benefit 154, Limitation Act, the appellants were given the 

benefit of S S, having reasonable grounds for not filing the appeal within the 
prescribed time.® 


207. According to the Lahore High Court, a mere mistake in 

Lahore. sufficient reason for asking 

. . the Court to exercise its discretion under S. 5 

imitation Act, but when it has in fact occasioned erroneous pro¬ 
ceedings it may be the foundation of an application for the indul¬ 
gence which may be granted under S. It cannot be laid down 
as a general proposition that ignorance of law can never be con¬ 
sidered ; in very special cases it may be a sufficient cause.^' But, 
a mistake of law, no matter how honestly made, cannot be held to 
amount to “sufficient cause,’’ under S. 5, Limitation Act, unless 
such mistake was made in “good faith,’’ le., notwithstanding due 
care and attention on the part of the appellant.^^ 

whether under the special circumstances of each case, the appellant- 
acted under an honest, though mistaken belief formed with due 
care and attention or there was any negligence or inaction or want 
of bona fides on the part of the appellant.^^ 


Illustrations. 

(1) Where a Letters Patent Appeal was filed more than 30 days after 
the judgment of the Judge in chambers, accompanied by an affidavit explain¬ 
ing the delay owing to the appellant being under the impression that the 
limitation was 90 days and that holidays could be deducted. Held, that ignor¬ 
ance of law was no excuse. 


(2) Where a memorandum of second appeal to High Court was pre¬ 
sented without a copy of the judgment of the Court of first instance, owing 
to the rule requiring such copy not having become well-known at the time, 
held that there was sufficient cause within S. 5 of the Limitation Act.i^ 

(3) While it might be permissible to regard a “mistake of law” as 
amounting to sufficient cause”, in certain circumstances, on the ground 


8 . 

307. 

9. 

718. 


Gallagher v. Emperor, (1927) 101 I. C. 657=54 Cal. 52=1927 Cal. 
Rajani Kanti v. Bistoomoni Dassi, (1927) 104 I.C. 456=1927 Cal. 


AC Iwdar Singh v. Kanshi Ram, 104 P. R. 1917=42 I. C. 43= 

45 Cal. 94 (P. C.). 

Af«£ra#ar Khan, 81 P. R. 1888 (F. B.). 

IZ. Fakir Chand v. Municipal Committee, 59 P. R. 1913=18 I. C. 


lA* V. Gokal Chand, 37 P. W. R. 1916=32 I. C. 640. 

1?' B)udhasingh, (1921) 61 I. C. 327=2 Lah. 127. 

1??—T , ■ ^^sanuddin v. Said AH Shah, (1923) 74 I.C. 451=4 Lah 
Lah. 41. 
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Madras. 


that an amendment o£ an Act was not fully appreciated by *6 Bar 
it cannot be so regarded where the alteration is proved to be known to the 

party. i -j j u 

208 In Krishna v. Chathapan,'^’^ the rule was laid down, by 

the Madras High Court, followed since by 
several other High Courts, that the Courts 
must exercise their discretion under S. 5, with reference to the 
special circumstances of each case; the true rule being 
“whether the appellant acted under an honest, though mistaken belief formed 
with due care and attention” ; 
and the learned Judges were 

“not prepared to hold that a mistake of law is under no circumstances a 
sulTicient cause within the meaning of S. 5, Limitation Act . 

In Vaithyanatha Aiyar v. Govindaswdmi,^^ a delay due to an error 
on the part of the Vakil in not filing an application with regard to 
the legal representative with a shorter period which had recently 
been introduced by an amending Act, was condoned^® 

209. The Oudh Judicial Commissioner's Court has held that 

there cannot be a hona fide mistake of law, 
where an appeal is filed after the expiry of period of limitation, 
owing to the deliberate, misconstruction of the lower Court's order 
by the appellant. For example, where a Subordinate Judge passed 
an appealable order under O. 21, R. 58, Civil Procedure Code, the 
appellant on obtaining a certified copy of the formal order applied 
for review asking the Judge to frame a decree. An appeal filed later 
from the order having the force of a decree, was held to be barred 
by time, no extension being allowed under S. 5, Limitation Act.^ 

210. MISTAKE. —A mistake, causing a delay in the filing of 
an appeal may be a mistake of fact or a mistake of law, on the part 
of the appellant, or his agent, or his pleader. The question of 
ignorance or mistake of law on the part of the appellant, acting 
under advice of his counsel has been noticed in Ss. 204-209, supra; 
and will be dealt with in detail in S. 212, post. 

211. An appellant would be entitled to an extension of time, 

under S. 5, Limitation Act, where the case was 
one in which the delay was caused largely 
by the mistake of the office in not preparing 
correct copies in the first instance, even if 
there was a contributory delay on the part 
of the appell ant.^Q Where the omission by the 

16. Secretary of State v. Tirath, 1928 Lah. 216=9 Lah. 76=104 I. C. 
281 (The Government, through its law officers, was held to be aware of the 

alteration in law) . 

. 17. (1889) 13 Mad. 269 (271). 

18. (1921) 62 I. C. 795=41 M. L. J. 65. 

19. ' Mt. Hasib-un-Nissa w.'Bishunath, (1925) 91 I.C. 867'—1^6 Oudh 

206 

*20. Daljit V. Ram Rattan, (1914) 25 I.C. 26 (Oudh) ; also see Allahr 
dad Shah v. Mukhdum, 24 I.C. 977 (Sind). 


Unintentional 
mistake or sudden 
accident. 
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appellant to sign the vakalatnama in favour of his pleader wns 

and^-^ T ‘he memorandum of appeal was not void 

and inadmissible and it was held that the appeal ought to have been 

.sS oAh ^’'"‘‘ation Act.« Similarly, where the omis¬ 

sion of the name of a respondent from the memorandum of appeal 

was due to an oversight on the part of counsefs clerk, the period 
was allowed to be extended under S. 5, Limitation Act.-^- An error 
that IS committed in the course of perfonnance of what may he 
regarded as clerical duties must necessarily be regarded as 
a clerical mistake or error.=>=- An omission by over- 
sight to sign a memorandum of appeal which is otherwise in 
order and has been duly presented has been held “sufficient cause” 
within the meaning of S. 5.“ An appellant who is misled by an 
error of the Court and there is a bona fide mistake on his part in 
consequence IS entitled to the benefit of S. 5 of the Act.« It would 
be inequitable to refuse to apply the provisions of S. 5, Limitation 
Act to a case where an appeal is filed within time, and no laches 
of any kind can be attributed to the appellant, but the memo- 

‘trough pure over- 

But, to obtain an extension under this section, an appellant must 

Good faith and good faith, j.e., with due care and 

special circum- attention. Delay in filing an appeal ought 
stances. Tiot to be excused unless there are special 

. , . , . circumstances, e.g., misleading by the other 

side a mistake m the office of the Court itself, or some sudden 
accident, which could not be foreseen."’ An accidental loss of 
the copy of judgment ;"<• Copies of judgment and decree not reach¬ 
ing the appellant m time owing to unusual delay in the post office • 

21. Habeeb v. Naush AH, (1913) 21 I.C. 444; also see S 228 “De 

fective vakalatnamah”. o. ue- 

22. Gaya Prasad v. Chotoo, (1915) 26 I.C. 68=12 A.L.J. 941; Relied 
MV. Ibrahim, (1888) A. W. N. 58; and Noolhi v. Dara, 18 M.L.J. 

Samarapuri, (1928) 110 I.C. 837 (Omission of name 
af official assignee caused by copying from a cause title in a record) 

24. Bishambar Nath v. Ramaial Kanshinath, (1924) 84 I.C. 518=1923 

cno V. Secretary of State, (1926) 92 I.C. 319=1926 Lah. 

. 26. Balwant Singh v. Sundar Singh, (1921) 63 I.C. 726. 

27. Jaidyalmal v. Amarnath, (1917) 37 I.C. 828 (Punjab). 

V. Mukhdum, (1914) 24 I.C. 977 (Sind) ; ReHed on 
Emperor v. Shiva Adar, 9 Bom. L. R. 893=6 Cr, L. J. 221. 

Baksh V. Chaman, (1927) 100 I.C. 19=1927 Lah. 734=28 
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have been held to be sufficient causes for delay.®® An appellant 
who willingly leaves the preparation and presentation of his appeal 
to the last day of limitation, is guilty of negligence, and is not 
entitled to an extension of time, if some unexpected or unforeseen 
contingency prevents him from filing the appeal within time.®^ 

The test useful in this respect would be as laid down by Lord 
Bramwell, L.J., in Collins v. Vestry of Paddington.^^^ 

“If the mistake or carelessness was real and unintentional, and no damage 
has been done to other side that cannot be repaired by costs or otherwise, the 
application must be granted. If on the other hand, the neglipnce was 
culpable or there were juala fides on the part of the applicant, or irreparable 
hurt would result to the other side, the application must be dismissed. 


Illustrations. 


(1) Where the appellants and their agents living at some distance f^®*” 
the headquarters, were misled by a gazetted holiday being later declared a 
working day, there was “sufficient cause” disclosed within the meaning of 

S. 5, Limitation Act. 

(2) In a suit between A and B, a certain conveyance was filed with the 
plaint the effect of which according to A"s counsel was to vest the entirety 
of certain property in A . This view was accepted by B’s counsel who did 
not read the conveyance. Later, it was discovered that under the conveyance 
certain share remained in B. The petition for review of Judgment 
admitted, “sufficient cause” having been held shown for making the 

application. 

(3) An appeal was filed beyond time, where the papers made over to a 
counsel were returned by him after the time for filing the appeal had 
expired. Held, that the explanation given of the delay was not “sufficient 
cause” within the meaning of S. 5, Limitation Act.^^ 

(4) Extension of time will be allowed where the delay is caused not 
by appellant’s laches, but by conduct of the respondent raising up an equity 
in favour of the appellant, or by accident, such as mistakes in the office of 

appellate Court. 

(5) Attachment by respondent of a duly stamped and completed memo¬ 
randum of appeal may constitute sufficient cause for the appeal. _ 

30. Altri v. Ramkishan, (1930) 120 I.C. 169=11 Lah. Ill 1930 Lah. 


216 (217). 

31. Kedarnath v. Zumberlal, (1917) 12 N.L.R. 171 37 I.C. 503 

(Nag.) ; Followed in Hakiniia v. Gammon, (1929) 119 I.C. 679=1930 Nag. 
121 (Illness on last day of limitation) ; also see Jaharmal v. Pritchard, 
(1919) 52 I.C. 225 (Pat.) (Delay till last moment in taking steps: no 
diligence, if by unexpected accident he exceeds time limit). See S. 227, 
Procrastination of party. 


31-a. (1880) 5 Q. B. D. 368. 

32. Ramchandran v. Sahapathy Mudaliar, 1928 Mad. 404 108 I.C. 

=54 M.L.J. 234. 

33. Nand Singh v. Gulli, 77 P.R. 1917=42 I.C. 343. 

34. Go pal Chunder Lahiry v. Solomon, (1885) 11 Cal. 767, s.c. 13 

Cal. 62. . 

35. Dezvan v. Budhu, (1914) 25 I.C. 3 (All.). 

36. Dodilat Ram v. IVoo.lLen Mills Co., Ltd., 95 P.R. 1908. 

37. U. B. R. (1892-1896), Vol. II, p. 452. 
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LJ'ffi'.S r.is iTXit: s:\rr” ■- 

the mistake, time was extended Tder L 5% of 

(7) Accidental mistake is no ground for excusing delay under S. 5.’» 

212. A BONA FIDE MISTAKE OF COUNSEL — 

counLrfs*° all the High Courts, a bona fide mistake of 

5 of the Limitation Act But the 
sur^vc '"'Stake of a pleader is bona fide, and as 

Act depend^ wo^^e °f *'>"6 under S. 5, Limitation 

no. 

StaL J.Srsr'*“■ »< = = 

The Allahabad High Court has held that when a client bona 
Allahabad. accepts the advice of counsel as to the 

Ka.: «.* t . proper procedure to adopt in the courcif* nf 
.ttgataon and misled by that advice fails to fik an appeaTwTthh 

time, he is entitled to the benefit of S ■; T ionit,;- a a ^ 
not be visited with thl T • ' . ^'"".'tation Act, and should 

reiectinn U’ serious penalty which is involved in the 

wS Lurt fonor'- in 

in rilht ciurt iv wV subsequently filed 

limitation extended.*’ ^ ^ excused and the period of 


Lahore. 


that 


The Lahore High Court takes the view 


a legal adviser's mistake in order to iustifv on * e . 

prescribed for presenting an appeal must be ^ 

can be deemed to be done in aood faith whirh • °"®’ “"“f "o'*“ng 

and attention. •’« ® done with due care 

It IS not possible to lay down a hard and fast rule applicable to all 
cases, but there is no wa rrant for the broad proposition that unless 

Ichar Singh v. Natha, 1926 Lah. 693=98 I.C. 514. 

Natesa Mudaly v. Vedachala Naicken, 1931 M.W.N. 1161. 

Lahhu Ram v. Mohamad Din, (1926) 93 I.C. 876 (Lah ) 

Sadasheo v. Bap^, (1926) 92 I.C. 33=1926 Nag 162 

A-wrawa/V. i?aw«a/A, (1906) 28 All 414=1906 A w m a? a ■ 
Kunwar V, Babu, (1907^ 29 All n , 

(1922) 68 I.C. 812=44 All M6=l“22 AM^ 4g?7F n \ Tr"a'* 

AUKhan v. Mt. Zainab, (1903) A.W N. 32 ^ ^ 

I.C.''\23^'^*’AU*^^^fF b“i* Mongol Singh, 1928 All. 144=108 

101 I.C. 77^=^"r. 8 A.^m Rev*’ ***' ’ * Famfa/ v. Miuhtag AH. 

1918=691>*wV^T9f8.''ff5i!!,“’!^^”iJ 45 I.C. 542=10 P.L.R. 

=J3 P.L.RriWB; ^17=95 P.R. 1917 

=27 P.L.R. 91 (A (1926) 92 I.C. 991 

also Vnnroo. Bakth v. 19^” ' 


38. 

39. 

40. 

41. 

42. 
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it' were found that counsel had acted dishonestly or with ^me 
ulterior motive in presenting the appeal to a wrong Courh the ^g 
Court should invariably condone the delay under S. 5. It w 
Lid in Labhu Ram v. Mohammad Din*- that, where the mistake on 
Le part of the counsel is not due to inadvertence or ignorance, but 
is dL to want of due care and attention, it cannot afford a ground 

for extending time. 


The Calcutta High Court similarly, has held in Rakhal 

ChayidcY v. Ashutosh,^^ that a boficv fide mis- 
Calcutta. ^ pleader affords “sufficient cause” 

for admitting an appeal after time : but, a bona fide mistake is one 
made in spite of due care and attention having been exercised.^* 
As held in a recent Calcutta case. 


“it is only when the mistake is bona fide, not through misconduct or through 
negligence, nor through want of reasonable skill, but such as a skilled person 
might make, that the rights of the client are protected.”4® 

It must be established in the first place that a counsel gave hi's 
advice with due care and attention, but has nevertheless arrived at 
a mistaken conclusion.^® The fact that a party is acting on the 
advice of a pleader is not in itself sufficient to protect him, unless 
the error was one into which he might have fallen notwithstanding 
the exercise of due care.^ The Madras High Court takes the view 
that the mistake of a Vakil may be pleaded as sufficient ground 
under S. 5, Limitation Act, to excuse limitation, but such mistake 
cannot be treated as conclusive grotmd in all circumstances; 
e.g., where the mistake is both stupid and unaccountable, there is 
no sufficient ground to excuse delay 


The Rangoon High Court has held that when time has been 

spent in prosecuting an appeal in a wrong 
Court owing to a bona fide mistake of counsel 


Rangoon. 


^ ^ . II ■ ■ ■ ■ . ■ ■ - I. I ■ — I. * " 

45. Amin v. Chananmal, (1928) 110 I.C. 533 (Lah.). 

46. (1926) 93 I.C. 876 (Lah.). 

47. 19 I.C. 931=17 C.W.N. 807; also see Prasonno. v. Ramchandra, 
17 C.L.J. 66; Bishendat v. Nandanj 12 C.W.N. 25; Pramatha v. Bhaba 
Taran, 46 C.L.J. 257; Debendra v. Nagendra, 30 C.W.N. 479; Karali v. 
Apurba, 34 C.W.N. 1119; cf. Anibica Ranjan v. Manickgunge, 55 Casl. 
798=32 C.W.N. 372 (Pleader's' careless advice followed). 

48. Ma Mai Gale v. Mg. Tun Win, (1917) 37 I.C. 815 (L.B.) ; Surly 
V. Chettiar Firm, 4 Rang. 265=98 I.C. 417=1927 Rang. 20; and Ma Ngwe 
Yun V. Ma Pa, 101 I.C. 363 (L.B.). 

49. Surendra v. Mohendra, 59 Cal. 781=140 I.C. 662=36 C.W.N. 
420; Relied on Highton v. Theberne, (1878) 48 L.J. Ex. 167; also see 1931 
Rang. 80. 

50. Chhotey Lai v. Devi Brij Ram, 1930 Oudh 49 (2) ; also see Iswar 

Chandra v. Arjan, (1918) 45 I.C. 725 (Cal.). • • / 

1. {Nawab Mirza) Muhd. Bakar Ali Khan v. Muhd. Bakar, 10 O.C. 
291; Relied in' Ram Sahu v. Imdad Husain, (1919) 51 I.C. 590 (Oudh). 

2. Soundararaja v. Sreenivasa, (1917) 39 I.C. 975 (Mad.).; cf. Adivi 
Lakshmi v. Akisetti, (1928) 112 I.C. 307=1929 Mad. 91. 
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as to jurisdiction of that Court, such as could be made in spite of 
due care and attention, the period so spent may, uiuler S. 5, Limita¬ 
tion Act, be excluded in computing the period of limitation for the 
appeal But this indulgence will not be granted in a case in which 
the mistake is such as could have been discovered by the exercise 
of due care and attention.* This view agrees with the view taken 
in later cases holding that a hona fide mistake on the part of a 
pleader may be sufficient cause within the meaning of S. 5. But 

no mistake is hona fide unless made in spite of due care and 
attention/ 

The Bombay High Court has held, however, in Dattatriya v. 
Secretary of State that the words good faith “are to be under¬ 
stood as meaning honestly though it may be negligently.” 

The rule to be applied in judging an explanation of delay in 
such cases is:— 

“Whether under the special circumstances of the case, the wrong 
action was taken under an honest, though mistaken belief formed with 
due care and attention.’*^ 

212-B. 

I llustrations. 

(1) Presentation of an appeal to a Court which has obviously no juris¬ 
diction to entertain it, is not a bona fide mistake.Butj where an appellant 
has been prosecuting in good faith an appeal in the wrong Court, time for 
filing the appeal in the proper Court will be extended under S. 5.® 

(2) Where the counsel made a bona fide mistake in failing to get a fresh 
power-off-attorney after the death of the party for the purpose of legal 
representatives, hetd, that the Court could extend the time under S. 5.® 

(3) An application for leave to appeal to Privy Council was filed a few 
days beyond limitation owing to the wrong advice of mofussil lawyers whom 
the appellant consulted, and who in ignorance of the amending Act XXVT of 
1920, told him that the period prescribed was six months instead of ninety 
days; held, by Bombay High Court, that there was a “sufficient cause” for 
extending the period of limitation under S. 5, Limitation Act. But, in a 


3. Tin Tin Nyo v. Mg. Ba Saing, (1923) 77 I.C. 384=1 Rang. 584= 
1924 Rang. 148. 

4. Surty v.. Chettiar Firm, 98 I.C. 417=4 Rang. 265=1927 Rang. 20; 
and Ma Ngwe Yun Ma Pu^ 101 I.C. 363; Mchmg Po. Chein v. Po Tha, 
1931 Rang. 80 (Gross negligence cannot be condoned) ; also see Maung Po 
Kyaw V. Ma Hay, (1929) 117 I.C. 257=7 Rang. 18=1929 Rang. 116. 

5. (1920) 45 Bom. 607; also see Nagindas v. Bilaji, 48 Bom. 442; and 
Baban v. Enuperor, 96 I.C. 857 (Nag.). 

6. Vithia v. Sakhya, (1909) 1 I.C. 904 (Nag.), Relied in Nerbada 
Prasad v. Natfiwram, 8 C. P. L. R. 121. 

7. Ahmad Hassan y. Shan&s^l-Nisa, (1918) 45 I.C. 542 (Punj.). 

See 8. 197: “Appeal filed in wrong Court.” 

8. Ram KhelawOn y. Maharaja, 1930 Ali. 15. 

9. Parja v. Dumatimf (1931) 133 I.C. 877=32 P.L.R, 389. 
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Si.niur case, the Nagpt.r Judicial Commissioner’s Court has taken the opposite 
vicw.^° 

^4^ A Counsel following an incorrect statement of the law appearing 
onlyin U.e head-note of a ^se. but not in the Judgment, cannot ask for 

cxtLsion of time under S. 5, Limitation Act, on grounds of a bo»a fide 

mistake.^ i tt- u 

(5) An appeal under the Land Acquisition Act was filed in *e ^.g 

CourVon 15th July, 1925 in accordance w.th 

1930 it was directed to be returned and represented to the District 
’nTe nishdet Judge, on rcprese.ttation of appeal held 

ti^otdd also ha« been excluded, owing to bpna fide mistake of law by 
counsel. 

(6) Where the appellant’s counsel prepared the grounds of 
the expiry of limitation, but the appeal was actually filed one 
limitation on account of bona fide mistake on the part of the counsel 
the High Court condoned the delay. 


213. It cannot be laid down as an inflexible rule of law that 

in no case can the circumstance that a litigant 
Honest belief of has, under the erroneous advice of counsel, 
appellant. pleader, presented an appeal out of time 

be deemed a sufficient cause within the meaning of S. 5, Limitation 
'phe Calcutta High Court has recently held, following an 
English decision, that there is no authority for the view that a mis¬ 
take of a legal adviser, however gross and inexcusable, li bona fide 
acted upon by a litigant will entitle him to protection of S. 5 of 
the Limitation Act."® A litigant who takes action without 
going to the trouble and expense of taking legal advice cannot 
be said to have exercised due diligence and must take the con¬ 
sequences if he makes a mistake. A litigant who consults a legal 
practitioner of inferior standing and little experience is in no better 
position, but when the advice is that of a leader of the Bar, and 
is given after due deliberation and is followed, the Court cannot 
hold, simply because it finds that the advice was utterly wrong; 
that the litigant has not exercised due care and diligence within 
the meaning of S. 14, Limitation Act."® 


10. N agin das Motilal v. Nilaji Moraba, (1924) 80 I.C. 862=26 Bom. 
L R 395=48 Bom. 412=1924 Bom. 399. Cf. Padamraj Phulchand v. 
MitsuBhashan Kesha, 78 I.C. 154=1924 Nag. 279; and Sadasheo v. Bapu, 
(1926) 92 I.C. 33=1926 Nag. 162 (to the contrary). 

11. Kutubuddin v. Gulatn Rabbafii, (1926) 94 I.C. 121 (Nag.). 

12. Sundara Giri Raja y. Balasubramanya, (1934) 152 I.C. 155 (Mad.). 

13. Nizam Din v. Mohammad Iqbal, 108 I.C. 619=1928 Lah. 643. 

14. Sundar Koer v. Raghunath Sahaif (1911) 12 I. C. 677 
Relied on Wazir Alt v. Zainab,^ (1903) A.W.N. 32; also ^e Btsfmn DuU 
V. Nandan Pafsad, 12 C.W.N. 25; Azimullah v. Gokal Chand 

I.C. 640 (Punjab) and Dey v. Rajwanti, (1921) 63 I.C. 278 (Pat.). . « 

15. Surendra v. Mohendra, 59 Cal. 781=36 C.W.N. 420. 

16. Fakhur AH v. Mt, Sahib Nur, (1913) 20 I.C. 3=159 P.W.R. ,1913. 
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The Allahabad High Court has held that an honest mislake 
made by a litigant upon incorrect advice amounts to a sufficient 
cause for extending the period of limitation within the meaning 
of S. 5, Limitation Act.'^ The Bombay High Court has held 
that 


**a party cannot be said to be acting without good faith because he relies 
upon a person whose status entitles him to give advice to tlic litigants ”—Per 

Madeod, C.J. 

and that the words “good faith” are to be understood as meaning 
“honestly, though it may be negligently”—per Fawcett, In 

Sunderbai v. The Collector ,their Lordships of the Privy Council 
upheld the Bombay High Court’s view that the appellants were 
not precluded from showing that it was owing to their reliance on 
the mistaken advice of counsel as to the law in appealing to the 
High Court, that the appeal was presented beyond the prescribed 
period. The principle upon which the Court should act in such 
cases is that where the mistake is of such a description that it 
may arise even amongst practitioners of experience, a litigant 
should not be made to suffer for such an error."^® When the appel¬ 
lant misled by the counsel’s bona fide advice, has in good faith 
filed an appeal beyond limitation, a Court would be justified in 
admitting an appeal filed after limitation, but not otherwise.^^ 

Where a party is misled by a Full Bench 
decision,or by a conflict of decisions,^® 
there is legitimate ground for extension of 
time under S. 5: but not so, if the Privy Council decision or a Full 
Bench ruling has altered the rule of law which prevailed at the 
time of the decision in the original suit.^ Where an appeal was 
filed after the expiry of the period of limitation owing to the mis¬ 
take of the pleader in calculating the period, the delay was excused 
under S. However, there is some conflict of view on this 


Misled by conflict 
of views. 


17. Shih Dayal v. Jagannath, 68 I.C. 812=44 All. 636 (F.B.) ; Ishivar 
Prasad v. Btshunath, (1925) 85 I.C. 627=1925 All. 567 (Appeal filed in 
wrong Court, delay excused under S. 5, Limitation Act). 

18. Dattatriya Sitaram v. Secretary of State, (1920) 45 Bom. 607=23 
Bom. L. R, 89; followed in Nagindas Motilal v. NUaji Morbr\ Naik, 48 
Bom. 442 (461)=1924 Bom. 399=80 I.C. 862. 

19. (1918) 43 Bom. 376 (P.C.). 

20. Dey (5*. C.) v. Mt. Rafwanti, (1921) 63 I.C. 278=IS^3 Pat. 140. 

21. Chhoteylal v. Devi Brij, 1930 Oudh 49 (2). 

22. Harishchandra v. Chandpur Co., (1912) 39 Cal. 766. 

23. Kichilappa v. Ramanujatn, 25 Mad. 166; Rai Gulah Chand v. Abbas 
Alt, (1917) 39 I.C. 542=3 P.L.W. 331; M£hiabrai v. Bhardwaj, (1917) 
37 I.C. 818=15 A.L.J. 200; Rajani Kanta Bistoomgni, (1927) 104 I.C. 
456=46 C.L.J. 40. 

• 24. Madho Das v. Rukman, (1879) 2 All. 287; Shama Charan v. Binda- 

2wn, 9 W.R. 181 (F.B.); Kassaraveni v. Boomadevara, (1916) 32 I.C. 
1000 (Mad.). 

25 & 26. Kanddsami v. Arunachala, (1925) 86 I.C. 114=1925 Mad. 
462 (1). 
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point. Mere carelessness or oversight of the appellant, as 
of his counsel, in presenting an appeal in a wrong Court, which 
t)y the exercise of due diligence could have been avoided, cannot 
be recognized as a sufficient reason for delay under this section.^^ 
The test is whether under the special circumstances of the parti- 
diilar case, the appeUant acted under an honest, though mistaken 
belief, formed njith due care and attention.^^ A.nd, the true guide 
for the Court is whether the appellant has acted with reasonable 
diligence in prosecuting his appeal.^^ 


214-A. In Sant Singh v. Qaim, the Punjab Chief Court 
Gross carelessness held that “mere carelessness or oversight of 
of counsel, or the appellant or his counsel in presenting an 
appellant, not “suffi- appeal in a wrong Court, which by the exer- 
cient cause . diligence, could have been avoid¬ 

ed cannot be recognized as a sufficient reason for delay under this 
section.’’ (S. 5, Limitation Act.)"® Delay due to carelessness is 
not sufficient cause to enable a Court to grant the indulgence 
allowed by S. 5, Limitation Act.^^ Gross negligence on the part 
of counsel cannot be condoned."^ An honest and bona fide advice 
of a legal practitioner given upon an untrue statement of facts is 
not a “sufficient cause,” for the extension of the period limited for 
filing an appeal."" But, the fact that the pleader was under a 
wrong apprehension about the date on which an appeal had to be 
filed, and had given mistaken advice to his client amounts to suffi¬ 
cient cause, within the meaning of S. 5, of the Limitation Act.** 
A wrong legal advice about the period of limitation is not a suffi¬ 
cient ground for extension of period, this being a blunder, and 
j-j 0 g]iggnce in the extreme."* A.n appellant is not entitled to the 
benefit of S. 5, Limitation Act, even where he has acted in good 
faith on the advice of his counsel, which has been given negligently 


27. Sant Singh v. Kaini, 118 P.R. 1908; Relied in Umrao Baksh v. 
Nur Muhammad, 78 I.C. 732=1923 Lah. 162. 

28. S.undar Koer v. Raghunaih Sahai, (1911) 12 I.C. 677 (Cal.) ; 
Relied on IVazir AH w. Zainab, (1903) A.W.N. 32; also see Bishun Dutt v. 
Nandan Parsad, 12 C.W.N. 25; and Azimullah v. Gokalchand, (1916) 32 
I.C. 640 (Punj.); also see F.-n. (20), supra. 

29. Lachhmichand v. Umharmdl, 119 I.C. 447=1921 All. 351. 

30. Santsingh v. Qaim, 118 P.R. 1908; Relied in Umrao Baksh v. Nuv 
Muhammad Khan, 78 I.C. 732=1923 Lah. 612. 

31. Shekh Palat v. Sarwan Sahu, (1920) 55 I.C. 271 (Pat.). 

32. Maung Po Chein v. Po Tha, 1931 Rang. 80. _ 

33. Mt. Bihi Fakhrunnissa v. Rambhanjan, (1919) 49 I.C. 1000 (Pat.). 

34. Promotha Nath v. Bhabatram Ganguly, (1927) 105 I.C. 217 1927 
Cal. 829. 

35. Padam!raj Phul Chand v. Mitsue Bhushan Kesha, (1924) 78 I.C. 
154 (Nag.). 
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even though honestly.^® 

214-B. 

I 

lliustrations. 

(1) Where the Small Cause Court Judge decided a suit on the pleadings 
alone without framing issues or taking evidence: and the applicant misled 
by this summary procedure, thought that the suit must be an ordinary small 
cause, did not appeal until long after the prescribed period, held, that the 
advocate was not in any way misled by the Judge, and the gross carelessness 
could not be condoned, 

(2) Where owing to the gross negligence of appellant’s legal adviser the 
memorandum of appeal was filed bearing insufficient court-fee, and the 
deficiency was not made good till after the expiry of period of limitation, 
there was no sufficient cause for extending the period of limitation under S. 5, 
Limitation Act.^® 

(3) An error of calculation of time allowed for appealing is not sufficient 
cause within S. 5, Limitation Act.®® 

(4) Where an appeal was filed to the District Judge 37 days beyond time: 
and it was explained that instructions, with some money, had been' given in 
time to a Barrister for the purpose of filing the appeal, but he failed to file 
it; held that the appeal should not have been admitted after tirne.^® 

(5) The absence of a counsel from the station is no excuse for not filing 
an appeal in time.**^ 

(6) Where an appeal was instituted in the wrong Court by some careless¬ 
ness or oversight of the pleader for the appellants, and not to any real 
mistake of law, and the appellant himself took no trouble in the matter 
beyond handing over the case to the pleader, held, that the client must be 
made responsible for his pleader’s fault and could not successfully ask for 
the indulgence granted by S. 5,- Limitation Act. *2 

(7) Where a copy of the record of the evidence of a witness, mistaken 
in the hurry of the moment for the decree, was filed with the copy of Judg¬ 
ment and the memorandHim of appeal was admitted by the clerk of the 
Court, and the absence of a copy of the decree was not noticed till the appeal 
was barred by time, held that the lower appellate Court should have allowed 
the copy of the decree to be filed, and should have extended the period of 
limitation under S. 5, Limitation Aqt.^® 

36. Mithoolal v. Jantna, 1933 Oudh 523=146 I.C. 127=10 O.W.N. 
1154 (F.B.) ; and Rajendra v. Rajeshwafj 1934 Oudh 360=11 O.W.N. 653 
=149 I.C. 239. 

37. Salvador v. Meyer, (1911) 11 I.C. 812 (L.B.). 

38. Jodhan Pershad v. Nanhku, (1918) 46 I.C. 509 (Pat.); also see 
Pniran Chand v. Emperor, (1926) 92 I.C, 991=(1925) 27 P.L.R. 91. 

39. Zaibulnissa v. Kulsum, 1 All. 250; cf. Sheo Mohan v. Kali Pralsad, 
(1921) 59 I.C, 937 (All.). 

40. Budhu V. Diwan, (1915) 28 I.C. 265=37 All. 267; also see Ma 
Kya Nya v. Mg. Tun Hla, (1914) 27 I.C. 639 (L.B.). 

41. Ramey v. Broughton, (1884) 10 Cal. 662. 

42. Sant Singh v. Kaim, 118 P.R. 1908; also see Uttam Chand v. 
Kishaf^tu, 1933 Lah. 568=144 I.C. 627 (There was no real doubt as to 
jurisdiction in the case: delay not excused) ; also see Adivi Lakshmikantamma 
V. Akisetti Ranganayakulu, (1928) 112 I.C. 307=1929 Mad. 91 (Mistake both 
stupid and unaccountable). 

43. Harjas Mal y. Mi. Kalim, 85 P.R. 1913. 
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(8) The fact that an appeal is presented beyond time owing to the 
negligence and forgetfulness of counsel, is not a sufficient reason for 
indulgence under S. 5, Limitation Act."^^ 

(9) A wrong legal advice about the period of limitation is not a sufficient 
ground for extension of period under S. 5, Limitation Act."*® 

(10) A delay which was due to the pleader’s karkun, who, through 
forgetfulness, did not apply for copies in time, was not excused."*® 

(11) Where the advocate’s clerk made a mistake in calculating the 
time within which he had to file the appeal, assuming that the time required 
for obtaining one copy of the judgment and decree of Subordinate Judge, 
would be the same as that required for obtaining the second copy, but this 
was not checked at the time, and the second appeal was four days beyond 
time, the mistake was excused, under S. 5, Limitation Act.*"^ Ordinarily, 
however, a mistake in calculating the time allowed for an appeal, would not 
excuse a delay in the presentation of an appeal.*® 

(12) Where two orders were passed in a case, one preliminary, and 
the other final, and the circumstances were such that the former order could 
not have been mistaken by a person of ordinary prudence as final, but an 
appeal against it was nevertheless presented beyond the limitation period. 
Held that the mistake did not amount to a ^‘sufficient cause”* for excusing 
the delay within the meaning of S. 5 of the Limitation Act*® 

(13) Where two appeals were filed from the same order, but a copy 
of the order was filed in only one of them in time, and the copy in the 
other appeal was filed out of time, held that S. 5 should be applied.®® 

215. NEGLIGENCE OF COUNSEL, OR CLERK OR 
PARTY.—There is a general agreement that though a bona fide 
mistake on the part of a pleader, which has been acted upon in 
good faith, by an applicant or appellant, may be a ‘‘sufficient cause’* 
within the meaning* of S. 5, negligence or gross carelessness of the 
appellant, or his agent, will not excuse the delay. However, there 
is some conflict of view between certain authorities due to the 
position of a pleader in respect of his client. Sometimes it is held 
that a pleader not being an ordinary agent, but one having a status 
on which his client is entitled to rely, an honest mistake made by 
the party, in acting upon the careless advice of his client, ought to 
be given the benefit of 'S. 5: while other authorities look upon 
the legal practitioner in the position of an agent of the party whose 
negligence or gross carelessness cannot excuse delay to the prejudice 
of vested rights of the successful party. 

44. Mt. Dilan v. Ram Bharo'sey, (1925) 85 I.C. 693=1925 Oudh 374 
=1 O.W.N. 880. 

45. Padamraj Phulchand v. Mitsui Bhushan Keisha, (1924) 78 I.C. 
154=1924 Nag. 279. 

46. Raoji v. Krishnarao, (1914) 38 Bom. 613 (614). 

47. Sheo Mohan v. Kali Prasad, (1921) 59 I.C. 937 (All.). 

48. Cf. Zaibulnissa v. Kulsutn, 1 All. 250; and Gharih v. Pohlumal, 
92 P. R. 1886; also cf. Guru Charn Ghetse v. Kashi Chandra Ghose, (1918) 
46 I. C. 480 (Cal.) ; Salam Singh v. Hiree, (1917) 40 I. C. 425 (Nag.). 

49. Soufidararaja v. Sreenivasa, (1917) 39 I. C. 975 (Mad.). 

50. Donilal Sahu v. Bijoy Prasad Singh, 1932 Pat. 349=13 P. T. 

6J2. 
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216. It is reasonable “that there should have been no negligence 

Negligence of person seeking to have his 

appellant. appeal admitted after the time prescribed."^ 

tion to n Section 5, gives the Court a judicial discre- 

?atisLfr r ?rr > f''i'’" if the appellant 

to/dsf Madras decision, S. 5, was construed in these 

^ phvj the Courts a discretion which in resnect of 

thf a ®^‘a! ■ ^ exercised upon principles svhich are well understood • 

snLr^ *1 » '■‘'eral construction so as to advant- 

substantial justice u-hen „o ..egligence, nor inaction, nor toani TbX 

217. It IS the duty of the applicant to account for every 

Duty of appellant j ® <ielay after the expiry of limitation,’ 
to account delay. ^y. 'relay unaccounted for will not 

c c T • .. .. . enable him to benefit of an extension under 

Lo Act. It is only when a satisfactoty explanation 

accoi^ntmg for every little delay is given and accepted^ the Cour" 

section to excuse 

tile delay. The negligence or omissions of the adult relatives of 

to”the°nr?-^d '‘"‘ ?"l°‘ allowed to extend time in his favour 
• t. P respondent who secures a very valuable 

h^cL7^dV 'T Where delay 

latif o - ^"'^^^ssness, laches or dilatoriness of the appel- 

n x'dltT" d d-”°‘ A Court must be saiififj, 

cant th.t L u *°"nd discretion, under S. 5. in favour of an appli- 
’ freen guilty of unnecessary laches^ A person 


79P.R.^^^Jistc''233'.T Yrn"^' (Nag.); C„ra„, v. BinUrabccn. 
49 Cal. 62=1922 C^\.' Ce»i/-e«y, 

2. 13 Mad. 269. 

devara, (1916) 32^' cf Ramasvjomi v. Bommor 

30 Cai; 309 (P. C ' Ram Narain v. 

(193/) mLh. 656=lt fc.^'4S=l9«TX^^^^ 

where time extended ^ith^ut”’exManafion^of*d f ‘"V (Revision allowed 
Ralalp Ram, 103 I. C. 498=1927 Lah 717 ^ see Gowshala v. 

18 Bom.®£!“R!^ 75 f ''' f’*") 41 Bom. IS (I9) = 

vpon note a, to High Court vact Js in LlLtSiri^ 
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who wishes to lake advantage of the provisions of S. 5, Limitation 
Act, must show that he has not been negligent and that he has 
been prosecuting his case with due diligence.^ It cannot possibly 
be due diligence if the party waits to file hi's appeal on a “lucky 

day’V 


Negligence of ser¬ 
vant. 


218. The negligence of a servant, or 
agent, in the performance of the duties en¬ 
trusted to him does not amount to “suffi¬ 
cient cause** within the meaning of S. 5, 
Limitation Act.® 


219. On the same principle, according to several High Courts, 

an appellant would be bound by his advo- 
Negligence of ^ate*s negligence under the ordinary rule 
counsel. ^ person employs an agent, he is 

bound by what his agent does in the course of his employment.^® 
Where a counsel shows a lack of ordinary diligence in overlooking 
certain circumstances, and commits a mistake of law in consequence, 
it is not a “sufficient cause’* within the meaning of S. 5, of the 
limitation Act.^^ Wanton negligence on the part of a legal adviser 
is not a sufficient ground for the exercise of the Court*s clemency 
under S. 5 of the Limitation Act.’^'' A blunder which can be easily 
detected cannot be said to have been made with due care and 
attention.^^ A mere slip, or blunder on the part of a litigant’s 
legal adviser does not entitle him to an extended period of lunita- 
tion for appealing.The negligence of a pleader in advising his 
client to file an appeal in a wrong Court is not a sufficient cause 
for not preferring the appeal within due time.^® 


as “legal diary”) ; Muhd. Mtimtaz v. Ugraj Singh, (1925) 86 I. C. 270—1925 
Oudh 371; also see 107 P. L. R. 1912. 

7. Habihiillah v. Banarsidas, (1920) 55 I.C. 837=22 O.C. 379. 

8. Kichilappa v. Ramanujan, (1901) 25 Mad. 166. 

9. Jaleshwar Dayal Singh v. Ram Hari, (1920) 55 I. C. 17 (Pat.) ; 
also see Mg. Nezv v. Soma Sxmdararn, 2 Rang. 655=1925 Rang. 187=85 I.C. 
324; and Krishnasamy v. Ramasaxny, 1 I.C. 73; also see Illustration No. (9). 

10. Mg. Tun U v. Pallaniappa, (1915) 27 I.C. 829 (L. B.). 

11. Salvador v. Meyer and Co., (1911) 11 I.C. 812 (L.B.)=4 Bur. 
L. T. 175; Reid, on The Corporation of Calcutta v. Anderson, 10 Cal. 

445. 

12. Jodhan Pershad Singh v. Nanhku, (1918) 46 I.C. 509 (Pat.) , 
also see Budhu v. Dewan, (1915) 28 All. 265; Reid, in Mt. Mehtab Kuer 
V. Birhmo, 7S I. C. 254=21 A. L. J. 817. 

13. Vithia v. Sakhya, (1909) 1 I.C. 904 (Nag.) ; Followed in Ishwar- 
das V. Bismilla Khan, (1923) 72 I. C. 158=1923 Nag. 133. 

14. Vithia v. Stukhya, (1909) 1 I. C. 904 (Nag.). 

15. Jshwardas v. Bismilla Khan, (1923) 72 I. C. 158=1923 Nag. 133; 
also see Bijuboo v. Rajaballi, 1929 Bom. 393. 
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220 . The same principle applies whether the mistake is that 

Negligence of ^ counsel’s clerk or of counsel.*® There 
counsel's clerk. distinction, for the purpose of S. 5, 

between a mistake committed by a party’s 
vakil and one committed by his clerk.The negligence on the 
part of the clerk of a pleader, or counsel of a party must be deemed 
to be negligence on the part of a party, and affords no ground for 
time being extended.*® It is the duty of counsel to see that their 
client s appeals are presented within time.*® If a clerk has been 
guilty of any carelessness, the counsel is responsible for it.^® The 
mistake of a clerk does not stand on a plane higher than the mistake 
of a party.*"* However, the case of fraud by clerk of counsel is a 
different matter. Section 5, would be used to extend time for 
appeal where there is no fault either on the part of the client him¬ 
self who had paid every thing he had to pay, or on the part of the 
counsel, who, without negligence, trusted his clerk, but where the 
limitation for filing an appeal has expired due to the deliberate 
fraud of the counsel's clerk.^^ 


221 . Richards, J., observed in Budhu v, Dewan^^ that the 

Ti^glect of the legal practitioner engaged to 
an appeal is not always to be deemed 
gence.^ ^ ^ sufficient reason for admitting an appeal 

or application, after the time prescribed by 
law. But if the client has to suffer in this way for no fault of his 
own, he has his remedy by suit against the legal practitioner for 
neglect. The Rangoon High Court accepts the observations of 
Master of Rolls in Highton v. Treheme'^^''' as laying down the 
correct principle applicable to such cases®^:— 

In cases where a suitor has suffered from the negligence or ignor¬ 
ance or gross want of legal skill of his legal adviser he has his remedy 
against that legal adviser, and meantime the suitor must suffer. But where 
there has been a bona fide mistake, not through misconduct, nor through 

16, Vithia v. Sakhya, supra; also see Padamraj v. Mits'uie Bhushan 
(1924) 78 I. C. 154=1924 Nag. 279. 

17. Jhawandas v. Bihi Aisha, (1929) 118 I. C. 112=1929 Sind 206; Cf. 
Lachmi Chand Babulal v. Untparmal Chotelal (Negligence of vakil’s clerk 
not held binding on appellant). 


18. Ramji Das v. Kumara Kalathi, 61 M. L. J. 710; Gopal Pahva v. 
Digantber Singh, (1927) 101 I.C. 448=1927 Pat. 232. 

19. Mt. Bibi Putli v. Mt. Jawala Devi, (1912) 16 I. C. 488 (Pb.), 

20. Shahdut v. Hukm Singh, (1923) 71 I.C. 736=1924 Lah. 401. 

189 (1) Bihari, (1924) 82 I.C. 484=1925 Oudh 

22. Allahwadhaya v. Muhd. Ramzan-Amiruddin 1934 Lah 986 (2\ 
=36 P. L. R. 284=155 I. C. 135. 

23. 28 All. 265 (266). 

23-a. (1878) 48 L. J. Ex. 167=39 L. T. 411. 

24. Maung Po Chin v. Potha, (1931) 131 I. C. 507 (1)=1931 Rang. 

BOf 
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negligence nor through want of reasonable skill, but such as a skilled 
person might make, I very much dislike the idea that the rights of the 

client should be thereby forfeited.” 

The element of good faith is necessary to bring a case even within 
the purview of S. 5, Limitation Act.^^ And, according to the 
Oudh Chief Court, a party is not entitled to the benefit of S. 5 
of the Limitation Act, where he has acted in good faith on the 
advice of counsel which advice has been given neglipntly even 
though honestly.=^*^ However, in a Peshawar case, it was held 
that where an appeal lay to the Judicial Commissioner’s Court, and . 
through counsel’s mistake it was preferred in the Court of 
]:)istrict Judge, the mistake being honest, and the appellants not 
being guilty of any carelessness or negligence, they were justified 
in claiming an extension of time under S. 5 ; and that they should 
not suffer for their counsel’s miistake.^^ The Rangoon High Court 
liolds that an unreasonable delay caused by advocate’s mistake and 
carelessness cannot be excused; and in order that S. 5 may be 
invoked in favour of party it must be found that the error which 
caused the delay was one that might easily have occurred even if 
reasonably due care had been exercised by the advocate.^® Simi¬ 
larly, the Oudh Chief Court, has held recently that a Court may 
give a liberal construction to the words "sufficient cause,” but the 
interpretation should be in accordance with judicial principles. 
Accordingly, a client preferring a time-barred appeal under the 
mistaken advice of his counsel can only be entitled to the benefit 
of S. 5. When the mistake is made bona fide, i.e., made in 
spite of due care and attention; and where the filing of appeal in 
a wrong Court has been the result of a wrong advice given care¬ 
lessly, it is not a sufficient cause for presenting the appeal to the 
proper Court after the expiry of the period of limitation.^® How¬ 
ever, in some cases, an honest though careless mistake has 
been condoned, and an erroneous advice given by a lawyer to 
his litigant which has been relied upon in good faith, has been 
held to be a sufficient cause for extending limitation.®® Other cases, 
___ __ - ' ■ ■ ~ ■" 

25. Mt. Patraji v. Radhika Baksh Singh, 147 I. C. 799=1934 Oudh 
10 (1) = 10 O. W. N. 1247. 

26. Rajendra Bahadur Singh v. Rajeshwar, (1934) 149 I. C. 239= 
1934 Oudh 360=11 O. W. N. 653. 

27. Ahmad Shah Muharik Shah v. Attakhan, 1934 Pesh. 57=152 I. C. 

323. 

28. Ma Sein v. .9. T. R. M. Firm, 1933 Rang. 96=142 I. C. 
185; also see Mating Po Kyau) v. Mahay, 1929 Rang. 116; (Time not 
extended where counsel’s mistake careless, and not with due attention,— 
Pleader accepting clerk of Courts statement that application for copy not 
accepted until decree is signed) . 

29. Mithovlal v. Jamna Prashad, (1933) 146 I.C. 127=1933 Oudh 523 
(F. B.). 

30. Bhagzvati Devi v. Lachmandas, 14 L. R. 441 (Rev.)=17 R. D.^ 
577: Reid, on 22 A. L. J. 674; Amhika Ranjun Majumdar v. Manickgunj 
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to the contrary, hold that the object of discretion permitted by 
S. 5 would be defeated if the client were entitled to shelter behind 
the advice of a pleader carelessly and recklessly.'’^ In this con¬ 
flict of view, not always easy to reconcile, it may be submitted that 
the question whether a litigant is entitled to an extension of limita¬ 
tion owing to the mistake of his pleader must depend very largely, 
if not entirely, on the circumstances of each case. 

222. Ilhistrations. 

^ (1) Where the defendant did not apply to set aside an ex parte decree 

in a proper manner in the proper Court, but instead filed an appeal beyond 

^^Sether with an application to extend the time: held, tha)t the 
defendant was guilty of gross negligence and carelessness in the matter, 
and no case was made out to grant an extension of time under S. 5.^2 

(2) Where a memorandum of appeal was filed out of time by two days, 
because the qlerk of pleader relied on inquiry from stamp reporter as to 
the last day for filing of appeal, and was misled thereby, held that the 
hlig^t or his legal adviser was responsible for making such calculation, and 
the discretion under S. 5 could not be exercised to condone his carelessness. 

(3) Where by a hona fide mistake of the clerk, an earlier judgment of 

the same date and same month, but of a different year was filed along with 

the memorandum of appeal, the mistake was condoned, and opportunity given 

to have the ^rrect judgment filed when the time for presenting an appeal 
had expired,^ 

(4) Where the decree-holder waited till the last day of limitation for 
filing an execution application, which was found defective, he was not 
held entitled to any consideration.Similarly where the appellant wilfully 
eaves the presentation of appeal to the last day of limitation, and is guilty of 
laches and negligence, he is not entiUed to an extension, if some unexpected 
or-unforeseen contingency prevents him from filing the appeal within time 


Loan Office Ltd., 1928 Cal. 468=55 Cal. 798=111 I. C. 708 (Appellant 
held entitled to extension, where appeal filed in wrong Court under' legal 
advice) t Reid, on Sunderktier v. Raghunath Sakai, (1911) 12 I. C 
677; and Nagindas Motilal v. Nilaji Maaba, 1924 Bom. 399=48 Bom 442* 

also see Baban v. Emperor, (1926) 96 I. C. 857; and Ahmad Shah Muharik 
Shah V. Attakhan, 1934 Pesh. 57. 

31. Nareshwarv. Chabildas, (1933) 144 I. C. 41 (Nag.); Mt. Umma 
Kulsum V. Ghulam Rasul Khan, 114 I. C. 101=1929 Sind 32; also see Mt 
Pan Bihi V. Mahla, 110 I. C. 374=1928 Lah. 488; Reid, on Shahdat v. 
Hukm Stngh, 71 I. C. 736=1924 Lah. 401; also see Rajen'dra Bahadur Singh 
v. Rajeshwar, (1934) 149 I. C. 239=1934 Oudh 360=11 O. W. N. 653. 

32. Ganeshdas v, Harichand, (1934) 151 I. C, 529=1934 Oudh 131 (1) 
=11 O. W. N. 256. 

33. Khafeh Hahihullah v. Abdul Karim, (1933) 145 I. C. 116=1933 
Cal. 462. 

34. Thakar Singh v. Jagat Singh, (1933) 140 I. C. 495=1933 Lah. 1=33 
F. L. R. 1085. 

Snthakar Rangi Maharaj v. Sanwalia, 17 R. D. 273=14 L. R. 
257 (Rev,). 

191 V. Zumberlal, (1917) 37 I. C. 503=12 N. L. R. 

1/1; Kow .yolwjy v. Kumar Lachmi Narayan, (1917) 42 I. C. 675=3 P. L. 
J. 74; and Sethjahar v. Pritchard, (1919) 52 I. C. 225=4 P. L. J. 381. 
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(5) The carelessness of a pleader in not making all parties to a suit, 
parties to an appeal therefrom, held not a “sufficient cause” for extending time, 
and permitting joinder of such a person after the time for filing the appeal has 

expired. 

(6) A mistake on the part of a counsel’s clerk not considered a suffi¬ 
cient ground for extension of time under S. 5, Limitation Act.®® 

(7) Where through negligence of counsel, or his clerk, an appeal was 
returned as incomplete, and was again filed after the expiry of limitation, 
it was held not a “sufficient cause” for admitting the appeal beyond time.®® 

(8) Where the counsel’s clerk kept the draft appeal pending copy of a 
judgment being obtained by his client, and this was delayed, and the clerk 
forgot to file the appeal in time, held that “sufficient cause” had been 
made out for an extension of period of limitation.'*® 

(9) Neither the delay caused by negligence in applying for delivery of 
copies at the place where the Court’s records are, nor the delay caused by 
negligence of pleader^s clerk in filing the appeal is sufficient cause within 

S. 5.** 

(10) Where an advocate left for England, entrusting copying fees to 
his clerk, who did not deposit the amount, and the counsel on return made 
no inquiries for about three months, the delay being unreasonable was not 
excused.*!® 

(11) Where an application for copies was returned for being dated 
and re-presented, but the vakil’s clerk waited till the printing charges were 
called for; and meanwhile the application was dismissed, held that S. 5 
could not be availed of in respect of fresh application filed after time.^® 

(12) Negligence of an appellant’s agent, or of his pleader’s clerk is not 
a “sufficient cause” within S. 5, Limitation Act.^ 

(13) Where the applicant was guilty of negligence in entrusting the 
business of filing of his appeal to an incompetent person who did not take 
professional advice, held, that the delay could not be excused under S. 5, 
Limitation Act."*® 


37. Mt. IJmma Kulsum v. Ghulatn Rasul Khan, 114 I. C. 101—1929 
Sind 32. 

38. Mt. Panbibi v. Mabla, 110 I. C. 374=1928 Lah. 488:, Reid, on 
Shahadat v, Huktn Singh, 71 I. C. 736=1924 Lah. 401. 

39. Shahadat v. Htikatn Singh, (1923) 71 I.C. 736=1924 Lah. 401. 

40. Mt. Bibi Putli v. Mt. Jawala Devi, (1912) 16 I. C. 488 (P. C.). 

41. Allahdadshah v. Mukhdum, (1914) 24 I. C. 977 (Sind) ; Followed 
in Tola Ram v. Jafferkhan, (1917) 38 I. C. 464 (Sind). 

42. Ma Sein v. T. R. M. Firm, 1933 Rang. 96=142 I. C. 185. 

43. Poongavana v. Manicka, 1932 M. W. N. 328. 

44. Mt. Mahtabkuer v. ML Birhmo, (1923) 75 I. C. 254=21 A. L. J. 

817; Relied upon Budhu v. Dewan, 37 All. 267=28 I. C. 265=13 A, L, J. 

286; and Sarat Chander v. Saraswati, 34 Cal. 26=5 C. L. J. 380. 

45. Krishnetsami v. Ramasawmy, (1909) 1 I. C. 73; (Relied on 25 

Mad 166): Affirmed in 41 Mad. 412 (P. C.) ; also see Mg. New v. 

Soma Sundaram, 2 Rang. 655; and Khajeh v. Habibullah, 1933 Cal. 462— 

145 I. C. 116. 
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(14) Where an appellant delayed applying for copies till the last date 
of limitation and then wanted to take advantage of holidays, luhl that indiil- 

tinder S. S on the ground of mistake is only allowed where it is shown 
that the appellant has acted with due care and attention.<*5 

(15) Where the advice given by a pleader was the result of negligence 
and not of any bona fide or considered belief, the appellant was held not 
entitled to extension of time under S. 

(16) Where the pleader accepted the statement of clerk of Court that 
appheaUon for copies could not be entertained unless decree was signed 
the delay in filing appeal was not excused.^® 

223. PAUPER APPEALS—SUBSEQUENT PRE¬ 
SENTATION OF STAMPED MEMORANDUM. _It has 

already been explained in S. 149-A, ante, that under S. 5 (2) of 
Act XV of 1877, there was no mention of an application for 
leave to appeal as a pauper, and the expression “appeal” did not 
include such applications, and the indulgence under S. 5 was not 

extended to them, when an application was rejected because pre¬ 
sented beyond time.**® 


Where leave to appeal as a pauper is refused, by rejection 

Unsuccessful application for leave to appeal as a 

application for pauper, this does not necessarily dispose 
leave to appeal. niemorandum of appeal which 

^ accompanies the same, and the Court may 

still treat it as an existing appeal if the appellant desires to conti¬ 
nue Accordingly, in a Bombay case where the Judge granted 
some time to the appellant to pay the fee, on the claim stated at a 
lower valuation which required a reduced amount of stamp, anfl 

appeal was admitted, it was held by the 
xiigh Court that under the circumstances, the delay might be 
excused under S. 5 of the Limitation Act, to save the appeal 
being time-barred.i Similarly, the Punjab Chief Court held in 
Buta V. Permanand,^ where the Judge refused to admit an appeal 
m forma pauperis, unless the appellant tendered the proper stamp 
within the time allowed, that it would be harsh to refuse in such 
a case an extension of time under S. 5 of the Limitation Act on 


46. Guran Rakba v. Brindabun, 79 P. R. 1916. 

47. Bijuboo v. Rajaballi, 1929 Bom 392- c * ; j 

Saraswaii. (1907) 34 Cal. 216=5 C L .3m ’=.„H r- v. 

Ba Saing, 1924 Rang. 14»=1 Rang.’ 584.'^ ’ 

1929'^^Tr^ I- C. 251=7 Rang. 18= 


49. 

appeal”. 

499. 


The present Act includes the words applications 
see Ram Charan v. Bansidhar, (1928) 111 I. C. 


“for leave to 
655=1928 All. 


849 (855)^^*^ P<^rran, CJ., in Bai Ful v. Desai Mandharbai, (1897) 22 Bom. 

1. Ibid., 22 Bom. 849. 

2. 84 P. R. 1904 (Chatterji and Anderson, JJ.). 
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the order of Court being complied with. Likewise, the Allahabad 
High Court has held that, inasmuch as the appeal, in such a case, 
could only be admitted by the aid of S. 5, Limitation Act, the 
Court must be taken to have exercised the powers (Conferred by 
that section, although the section was not referred to by the 
Court.^ If the Court makes no order as to the day on which the 
stamp duty should be paid, the case should be considered as if 
the appeal was presented on the day when it is stamped with 
proper court-fees.^ As an appeal falling under S. 5, of the Limi¬ 
tation Act, the Court has jurisdiction to excuse delay, after the 
period of lipiitation prescribed for the presentation of an appeal 
has expired,® and generally, the time during which an appli¬ 
cation for leave to appeal in forma pauperis was pending, is 
considered sufficient reason for allowing extension,® with refer¬ 
ence to S. 5 of the Limitation Act, for Ithe delay in filing a regular 
appeal.^ Where a memorandum of appeal was insufficiently 
stamped but the Court admitted the appeal of the minor appellant 
without any objection by the opposite party, held, that it would 
be taken that the case had been made under S. 5 of the Limitation 
Act for its admission, or that it came within the purview of S. 149, 
Civil Procedure Code: and in either case the appeal was wi'thin 
time.® This view was followed in Shadi Khan v. Mt. Beehee 
Vmdan Begam, where the defendant applied to the Chief Court 
for leave to appeal as a pauper, and the District Judge reported, 
on an inquiry as to his financial condition, that he was a pauper. 
Meanwhile, the appellant came into an inheritance, and in com¬ 
pliance with Court’s order he paid the necessary court-fees. It 
was held that, under the circumstances the appellant was entitled 
to the benefit of S. 5 of the Limitation Act.® In a recent 
Allahabad case, a distinction has been pointed out between 
the rejection of a motion to present an application for 
leave to appeal passed at a preliminary stage by a single Judge^ 

and an order rejecting the application itself after judicially 

_ - — — — _- ■■ ^ ■ ■ " ■■ .1 % 

3. Girwar Lai v. Lakshmi Narain, (1904) 26 All. 329: Relied on 22 Bom. 
849, supra. 

4. Jumnahai v. Vissondas Ruttonchand, (1897) 21 Bom. 576; also see 
a.nd cf. Desai v. Manoharbhai, 22 Bom. 849. 

5. Chintaman v . Rantchandra, (1910) 34 Bom . 589; Cf . Gati v . Rachlu, 
(1915) 29 I. C. 1003 (All.): (Held, that the appeal having been filed 
beyond 30 days of the decision of the Court below could not be treated as 
an application for leave to appeal in forma pauperis and was barred by limi¬ 
tation. This overlooks the point that under S. 5 of the present Act, the 
period of 30 days can be enlarged for sufficient cause). 

6. Bhagwan Das v. Mt. Balwanti, 74 P« R. 1916=36 I, C. 84. 

7. Mt. Intizan Begam v. Mt. Waziraii, 47 P. R. 1899. 

8 . ' Durga Chdran Naskar v. Do.okhiram Naskar, (1899) 26 Cal. 925 
(928). 

9. Shadikhan v. Beehee Umdan Begam, (1912) 13 I.C. 73=34 P. W. 
R. 1912. 
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considering it under O. 44, R. 1, Civil Procedure Code. In the 
farmer case there is no application pending to which S. 5 could 

apply. 

224 . An unstamped memorandum of appeal, which accom¬ 
panies a time-barred application for leave to 
Stuping of appeal as pauper, filed before the expiry of 

^aiTeris period of limitation, cannot, if stamped 

after the expiry of the period of limitation, 

be considered as an appeal filed on the date when the petition for 
leave to appeal was first presented.The period of limitation would 
run from the time it is received by the Court as a duly stamped 
memorandum of appeal; and appeal would thus be time-barred 
unless further time could be allowed under the provisions of S. 5 
of the Limitation Act.“ But poverty of the appellant does not 
constitute a “sufficient cause” for an extension of the limitation 
period within the meaning of S. 5 of the Act,^^ as noted in S. 169, 
<intc. 


Sections 5 and 12. 


225. It has been held in a Full Bench decision of the Allaha¬ 
bad High Court, in Bechi v. Ahsanullah 
Khan,^^ that S. 5, of the Limitation Act 
cannot be applied in making the computation of time provided 
for by S. 12, and does not become applicable until after such com¬ 
putation has been made. In computing the time to be excluded 
under S. 12 of the Limitation Act from a period of limitation, the 
expression “time requisite for obtaining a copy” cannot be con¬ 
strued to include delay caused by inability of the appellant to 
pay the estimated cost for copies, but these and similar causes 
of delay may be considered under S. 5, which is the only section in 
the Limitation Act enabling a Court to admit an appeal or an appli¬ 
cation which is presented beyond the period of limitation prescribed 
by the Act.‘^ The time occupied in obtaining copies of Judgment, 
etc., may be excluded under S. 12 of the Limitation Act, and there¬ 
after, the period of delay caused by appellant's inability to get 
stamps on the last day of limitation should be excused under S. 5 
of the Limitation Act.^” 


10. Annamallay v. O. M. M. R. M. Chetty Firm„ (1914) 22 I. C. 
584 (L. B.) ; Cf. Bat Fud v. Desat Manorbhai, 22 Bom. 849. 

11. Ibid. 

12. Annamallay v. Chetty Firm, supra.; also see Husain Begani v. The 
Collector, (1886) 9 AIL 11; Affd. in 9 All. 655. 

13. (1890) 12 All. 461 (F. B.), 

14. Ibid. 

15. Boihadur v. Harbans Raut, (1917) 37 I.C. 211 (Pat.) ; Reid, on 
Dalali Bew(A v. Saroda Kinkar, 3 C. W, N. 55; but cf. Pandharinath Sa- 
kharam v. Shankar Narayan Joshi, (1901) 25 Bom. 586 (Held, that so long 
as the right to i>resent an appeal subsists, the exclusion sanctioned by S. 12, 
Limitation Act applies). 

31 
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226. Where an appeal is presented out of time, the fact that 

the party appealing was not in a position 
Delay in obtain- gg|. ^ copy o£ the decree is a sufficient 

ing copies. reason for excusing the delay in filing 

the appeal.For example, if the Judge makes an order recalling 
the decree, tlie appellant cannot reasonably be required to pre¬ 
sent his appeal until some further order is made.’^’’ Similarly, 
where by reason of the delay in the office of the Court, copies 
of Judgment and decrees of the first Court were delivered to the 
appellant late so that the appeal in the lower appellate Court was 
filed one day beyond time, the delay was held excusable, this being 

“a case which eminently required the exercise of the discretion of Court 
under S. 5 of the Limitation Act.”^® 

Where copies ready for delivery were wrong copies, and delay 
was caused largely by the mistake of the office in not preparing 
correct copies in the first instance, it was held excusable notwith¬ 
standing any contributory delay on the part of the appellant.^®^ 
An appellant is entitled to deduct the time between the deli¬ 
very of Judgment and the signing of the decree in computing 
of period of limitation prescribed for appeals.^® But, if an appel¬ 
lant does not apply for copies until after an expiration of the period 
prescribed for the appeal, provided copies are obtainable within 
that period, he is not entitled to deduct the time between the 
actual signing of the decree and the delivery of the Judgment.^^ 
Where the appellants are guilty of gross negligence in not 
applying properly for copies till after the period of limitation pre¬ 
scribed for the appeal has expired, they are not entitled to an^ 
extension under S. 5 of the Limitation Act.f^ A person who 
wishes to take advantage of the provisions of S. 5 of the Limitation 
Act must show that he has not been negligent and that he has been 
prosecuting his case with due diligence.^® Therefore, in calculating 
the time requisite for obtaining a copy of the Judgment or decree 
appealed agains't under S. 12 of the Limitation Act, the Court 
has to consider whether the appellant has acted with due 
diligence, but this does not mean that the appellant should have 

16. Rao Saheb Numberunial v. Krishnajee, (1914) 22 I. C. 919 (Mad.> 
=26 M. L. J. 356. 

17. Ibid. 

18. Balmakund v. Kundanlal, (1912) 13 I. C. 943. 

19. Dal jit V. Ram Rattan, (1914) 25 I. C. 26 (Oudh). 

20. Ram Asray Singh v. Sheonandan, (1917) 35 I. C. 668=1 P. L.. 
J. 573=1 P. L. W. 35 (F. B.) ; Folld. Bani Madhub Mitter v. Matungini 
Dassi, 13 Cal. 104 (F. B.); Reid, in Jyotindra Nath v. Lodna Colliery,. 
(1921) 62 I. C. 649=6 P. L. J. 350 (F. B.). 

21. Jyotindra v. Lodna Colliery, supra. 

22. Aslug Hussain v. AH Baksh, (1911) 9 I. C. 381=61 P. L. R. 
1911 (P. C.). 

23. Habibullah v. Banarsidas, (1920) 55 I. C. 837=22 O. C. 3791 
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been willing to pay the costs without which the clerk refused to 
prepare the decree, but which were not legally leviable from him.^ 
Delay in obtaining copy of Judgment of trial Court due to mistake 
of counsel would be excused under S. 5, Limitation Act.^® 


227. An appellant who wilfully leaves the preparation and 

presentation of his appeal to the last day of 

of appellant. ™ period of limitation prescribed therefor, 

is guilty of negligence, and is not entitled 
to an extension of time, if some unexpected or unforeseen con¬ 
tingency prevents him from filing the appeal within time.^^ The 
Courts should apply the law so as not to encourage eleventh hour 
• procedure. Section 5 was not provided to encourage negli¬ 
gence, procrastination and laxity.^® Accordingly, it has been 
laid down by the Nagpur Judicial Commissioner’s Court that in¬ 
ability to get stamps, on the last day allowed by law for instituting 
an appeal, is not one of the conditions under which the time allowed 
by the Limitation law can be extended.^ However, if an appellant 
is prevented from filing his appeal within time by difficulties en- 
countered in procuring the necessary court-fee stamps, he may 
rely upori those difficulties as constituting sufficient cause within 
the meaning of S. 5 of the Limitation Act for not having filed the 
appeal within time.®** In Jaharmal v. Pritchard, the Patna High 
Court expressed its disapproval of 

“the most objectionable practice of putting off to the last moment what 
ought to be done at leisure. Those who take this course must accept the 
consequences of an accident at the eleventh hour.”3i 


228. DEFECTIVE VAKALATNAMA.-A memorandum 

of appeal has to be presented in Court by an authorised person, 
otherwise it is not recognised as an appeal. Where a party exe¬ 
cutes a Vakaiatnama, but by a mistake omits to mention his name 
in the document, and the failure of the counsel to endorse his 
acceptance, is by mere inadvertence, the case will fall under the 
rule of accidental mistake (S. 211. ante), and delay excused 
under S. 5, Limitation Act.“^ Where a power-of-attorney, omitting 


S' ^^* 44 —^ Girdharimal Chetanmal, (1925) 1926 

r* Si —Parshad Gopinatk v. Jwaladat Ram Kanwar, (1927) 94 I. 
U, 629~—192/ L^h« 92. 


26. Kedarnath v. Zumberlal, (1917) 37 I. C. 503=12 N. L, R. 17I 
. 27, Vithia v. Sakhya, 1 I. C. 904=5 N. L. R. 25. 

28. Kedarnath v. Zumberlal, supra. 

29. Hukm Chand v. Bailey, (1880) Reid, in 37 I. C. 503, supra. 
675=3’ Pakshmi Narain Singh, (1917) 42 I. C. 

Mah^aj wu .Sanwalut, 17 R. D. 273=14 L. R. 257 (Rev )• (Anolicatio^n 
for put m on last day and formed defective: S. 5 not applied. 

.32, Mo/fd.^Qnmar'Shgh Khan y. Mohd. Salama4 AH Khan, (1930) 121 
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the name of counsel, is signed by him in acceptance, a fresh power- 
t)f-attorney in proper form hied after expiry of time may be given 
the beneht of S. 5, Limitation Act, and appeal heard and decided 
on the merits.In K-uvishi Rgui v. Muyii/cipdl Cofyifnittcc, where 
the po\ver-of-attorney in favour of the counsel for appellants did 
not give the names of the parties at the time of hling the appeal 
but the defect was removed on the office pointing it out after the 
expii*)’ of limitation, the case was considered to be a ht one for 
extension of time under S. In some cases appeal with defective 

vakalaf}ia))ia which had not been properly presented, and was not 
good appeal was not admitted after time,^® and discretion exer- 
cise<l one way or the other is not subject to interference by High 
Court on appeal.A defective power-of-attorney may be ratified 
by principal after time and delay would be excused under S. 5 of 
the Limitation Act.'*^ But where a pleader whose power has ter¬ 
minated with proceedings in trial Court does not take steps to make 
a proper presentation, the delay will not be excused.^® 

229. NEGLIGENCE OF COURT.—A party is not bound 

... to make inquiries as to when a Judgment 
JudgmL‘t will be delivered, but is entitled to rely on 
not given to parties. the Court obeying the express provisions of 

the law and giving notice to his pleader of the 
date fixed for delivery of Judgment, and if an appeal is barred 
entirely through the negligence of the Judge in following the pro¬ 
cedure, the applicant cannot be held responsible for it and the 
appeal should be admitted.^® Where there is nothing on the record 
to show that the notice required by R. 1 of O. 20, Civil Procedure 
Code, was not given to the parties, it must be presumed that they 
did receive such notice, and a person who has not prosecuted his 


I. C. 546=1930 All. 112. 

33. Shanibu Nath v. Badri Das, (1921) 61 I. C. 410=43 All. 392=19 
A. L. J. 183; also see Ramlal v. Budhomal, (1927) 103 I. C. 5371=1927 

Lah. 618. 

34. Kanshi Ram v. Municipal Committee, Moga, 1934 Lah. 1011= 
36 P. L. R. 277=155 I. C. 893; also see Dost Mohammad v. Sardar Alt, 
1934 Lah. 444=150 I. C. 731. 

35. Mphd. AH Khan v. Jas. Ram, 23 I. C. 464=11 A. L. J. 1015=36 
All. 46; Affg. Muhd. AH Khan v. Sukhu, 19 I. C. 674=11 A. L. J. 451; 
Folld. in Loknath v. Sheo Saran, (1927) 102 I. C. 255=1927 All. 816. 

36. Ram Rup v. Naik Ram, (1925 ) 91 I. C. 865=^1926 All. 252. 

37. See Allah' Baksh v. Municipal Committee, 92 I.C. 966=102T. 
C. 476=1926 Lah. 223. 

38. Rantrao Bapu v. Santo.shrao, 1933 Nag. 219=145 I. C. 760=29 N. 

L. R. 295. . , ^ 

39. Ma Me Thin y. Mating San Lun, (1915) 27 I. C. 784 (L. B.). 
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case with due diligence will not be entitled to take advantage of 

Judgment not provisions of S. 5 of the Limitation Act.*'* 
pronounced in open However, where the provisions of O. 41, 

R- 30 were not complied with by Court, and 
no intimation was sent to the parties of the 
pronouncement of the order, but the parties’ consult was diligent 
in communicating the information to the client, and no time was 
lost in filing an appeal thereafter, the appellant was given the 
benefit of the provision in S. 5, Limitation Act.**^ 

230. MISCELLANEOUS CASES,—The following have 
been held to be justifiable circumstances in which the benefit of 
S. 5, Limitation Act has been allowed as sufficient cause r_ 

(1) Filing of an appeal as from an order, instead of as from a decree.'*2 

(2) Where the appellant has been prosecuting his case in good faith, and 
with due diligence, but the matter in controversy was not decided by any 
Court, though applicant was sent from Court to Court for several years.** 

(3) Where the appellant has been taking proceedings to get himself de¬ 
clared a major."** 

(4) AA^ere two appeals were filed from the same order, but a copy of 
the order in one appeal was filed in time, and a copy filed in the other case 
was delayed.*® 

(5) Where an application for review was filed shortly after discov'^ery of 
new evidence.*® 

(6) Change of practice of a Court in receiving appeals, and want of 
notice of such change to a party. 

(7) Decision by lower Court on two issues on separate dates.*® 

(8) Filing copy of first Court’s interlocutory order out of time in 
second appeal.*® 

(9) Filing copy of order referred to as part of judgment after time, 
where judgment filed in time.®® 

(10) Ignorance of a recent notification or rule newly passed.* 


40. Habibullah v. Banarsidas, (1920) 55 I. C. 837=22 O. C. 379. 

Lo/W v. Soin Ditta, (1919) 51 I. C. 239=27 P. R. 1919; also see 
137 P. R. 1919 (Judgment not communicated to parties). 

42. Manorath v. Balak, 1881 A. W. N. 97; also see Raghubir v. S'ohan 
Devt, 6 Lah. 233 (Doubt whether appeal lay from order or decree). * 

43. Abidali v. Kidar Nath, (1933) 142 I. C. 826=1933 Oudh 83 (84) = 
9 O. W. N. 1165. 

44. Maharaj Narain v. Banoji, 21 P. R. 1904. 

45. DonUlal v. Bijoy, (1932) 12 Pat. 36=1932 Pat. 349=141 I. C. 

46. Bat Nematbu v. Bat Nematulabu, 42 Bom. 295 (301). 

47. Sukhdial v. Jai Singh, 101 P., R. 1890. 

48. Khushi Rant v. Tulsa Rant, 39 I. C. 100=7 P. R. 1917. 

49. ' Lakhmidas v. Ishardas, 1922 Lah. 93. 

50. Khan Mohd. v. Nurjohan, (1924) 82 I. C. 609=1924 Lah. 731'J 
1. Muhd, HMsavmddin v. Saif Alt, 4 Lah. 122=74 I. C. 451. 
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('ll) Where repeated efforts of appellant failed to get any information 
of an order passed against him by the Corporation. 2 

But sufficient cause was held not to be made out in the follow¬ 
ing circumstances:— 

(12) Appeal returned for amendment not represented for 3 weeks.® 

(13) Court-fee deficient not paid due to negligence of party and counsel.* 

(14) Difficulty of communication between pleader and client due to rain.® 

(15) Failure to file copy of first Court's judgment with memorandum of 

appeal.® 

(16) Mistake due to want of care and attention.'^ 

(17) Two appeals filed from two decrees following one judgment Copy 
of decrees not filed in one appeal.® 

(18) Where the appellant had prosecuted two litigations, and appeal was 
not filed in one case, awaiting result of other appeal.® 

(19) Ignorance of a change of rule which had been given sufficient 

publicity.^® 

(20) The fact that the subject-matter of the litigation is a property 
of considerable value. 

(21) Where deficiency in court-fee was not paid as pointed out by 
munsarim of the Court. '2 

(22) Where the appellant failed to pay a substantial portion of court- 
fee in time.^® 

(23) When the copy of the trial Court’s judgment has been obtain^ 
before the expiry of period of limitation, the time spent^ in obtaining t e 
same cannot be added under S. 5 to the end of period of limitation.'* 

(24) Extension of time is not allowed merely on equitable considerations 
unless the extension is provided for by the statute.'® 

(25) Where the appeal was filed against a sole respondent who was dead 
some time before the date of the filing, held, that the appeal against the 


2. Corp'oration of Calcutta v. A. C. Pal, 58 Cal. 793—133 I. C. 332 
=1931 Cal. 506. 

3. 1923 Lah. 95. 

4. Puran Chand v. Emperor, 92 I. C. 991^1926 Lah. 343. 

5. Ata Muhd. v. Pirkhan, (1924) 75 I. C. 1055=1924 Lah. 599. 

6. Mohumal v. Sri Ram, 63 I. C. 33=2 Lah. 227; and Lakhmi Das v. 
Mehrchand, 73 I.C. 910=1923 Lah. 144 (1). 

7. Lahhu Ram v. Mohd. Din, 93 I. C. 876. 

8. 3 Lah. 215. 

9. Dund Bahadur v. Deonandan, 20 I.C. 513 (514)=17 C.L.J. 5%, 
Hiissaini Begam v. The Collector, 9 All. 11 (16) (per* Mahmud, !•) » ^ 
see and cf. Thucker v. Canji, 14 Bom. 365. 

10. Gopal V. Wallahhdas, (1925) 75 I.C. 878=1925 Nag. 193. 

11. Dund Bahadur v. Deonandan, 20 I.C. 513=17 C.L.J. 596. 

12. Munro v. CaTvnpore Municipal Board, 12 All. 57 (60). 

13. Peshawrilal v. Jaikishan, 33 P.L.R. 1912. 

14. Shah Qumri Charan v. Din Dayal, 1934 Lah. 464=148 I.C. 818 
(1)=36 P.L.R. 103. 

15. Beesheshar Das v. Diwan Chand, 146 I.C. 939=1933 Lah. 615. 
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" “ '»• ' >“ 

the Shrimant Sagajirao v. Smith," 

XV cHfe (P" J.) held that S. 5-A. Act 

noT Exclude niandatory like S. 14. But it does 

and *’‘® <l>scretionaiy power of the Court under section: 

A'>“habad High Court in Bahmnt v. 

uerfod P'’e®enting an appeal within the 

fom It tdl ”■ Explanation is not mandatory 

An appellant who is misled by a doubtful point of practice or 
by a change of practice, of the appellate Court and ’ in 
consequence his appeal is not presented in time, is entitled under 
b. 5 of the Limitation Act, to an enlargement of the time prescribed 
for appealing. In Sukhdial^ y. Jaysingh,^- where on the last day 
Ian! t °/ limitation, an appeal was presented by the appel- 

on 1,^ d r ® the Court, Ld 

on his declining to accept it. it was placed in a box put up for 

epositing appeals by order of a predecessor of the Judge but the 

new djrections were that the appeals were to be prisented to the 

Judge himself, it was held by Punjab Chief Court that though there 

rratdr P'’^®“‘ftion of the appeal to the Judge, according to the 
practice subsisting, at that date under his direction, but ignorance 

tl the ? practice which had not so far been made known 

^ the suitors of the Court in general or the appellant in particular 
was suffiwent cause for admitting the appeal after time. The 

Sam « t?at® ^°?‘'i! v. Tirath 

cauTe” wm!- ^ good fa^h is a “sufficient 

cause within the meaning of the law, and this expression should 

receive a liberal construction where no want of bona fides is ira- 

pu able to the appellant. But where the circumstances show that 

the appellant had knowledge of a change in law previously the 

mi^ake made carelessly or negligently cannot be said !o b! a 

held i- of the Patna High Court 

held that an applicant for leave to appeal to Privy Council who 

r/ annf^^- ^ calculating the peri^ of limitation 

or application for leave to appeal from the date on which the 


R. D.‘ P'o^od Rai. (1931) 15 

, 17. (1895) 20 Bom. 736 (743). 

18; (1^) 5 AU. 591. 

, . jP-t R. 1890. , 

<1927) “W I.C. 281=1928 

t ' • ^ > w » « .... . " 
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decree was artually signed, and not from the date of 
the delivery- of the judgment as recently held, was in 
view of the particular circumstances of the case entitled 
to an extension of the period under S. 5 of the Limitation 
Act.^^ In a Madras case, where a Letters Patent appeal was filed 
beyond the prescribed period of 20 days from date of judgment 
appealed against being misled by the rules and the long practice 
of the High Court, it was held that it was a fit case to invoke the 
provisions of S. 5 of the Limitation Act;^^ The Nagpur Judicial 
Commissioner’s Court, similarly has held that the fact of the ap¬ 
pellant being misled by a judgment of the High Court in computing 
the period of limitation, is a sufficient ground for granting an ex¬ 
tension of time under S. 5, Limitation Act for preferring 
an appeal.In the Calcutta High Court the practice before the 
passing of the new Limitation, Act was in accordance with the law 
to apply strictly the rule of limitation and not to make any allow¬ 
ance for the time occupied even in obtaining copies of the decrees,, 
in the case of an application for leave to His Majesty in Council 
since the passing of the new Act allowance for that period must 
now be made. But there is no rule in this High Court providing 
that the dates of signing the decrees shall be noted by the Judges 
on them at the time of signing, so that there is in fact no definite 
record from which the date when a decree is signed can be accurately 
ascertained. Accordingly, where the appellant to Privy Council has 
failed to apply for a copy of the judgment and decree within the 
period allowed for filing the appeal, he is not entitled to a deduc¬ 
tion of the period between the signing of the judgment, and of the 
decree for purposes of Appeal to Privy Council.^ 


Legal disability. 


®. (1) Where a person entitled to institute a suit 

or make an application for the exe¬ 
cution of a decree is, .at the time 
from which the period of limitation is to be reckoned, a 
minor, or insane, or an idiot, he may institute the suit or 
make the application within the same period after the dis¬ 
ability has ce.ased, as would otherwise have been allowed 
from the time prescribed therefor in the third column of 
the first schedule. 

(2) Where such person is, at the time from which 
the period of limitation is to be reckoned, affected by two 


21. Jotindranath Sarkar v. The London Co.lliery Co., (1921) 62 I.C. 
649=6 P. L. J. 350 (F.B.). 

22. Bhimsena Rao v. Venugopal Mudali, (1925)-88 I.C. 443=48 Mad. 

631=1925 Mad. 725. . 

23. Mukandrao De^shmukh v. Raghomali, (1927) 102 I.C. 123=1927’ 

Nag. 247.-’-'-* ■ • .J'- 

24. Harish Chander v. Chandpur Co., (1912) 39 Cal. 766. 
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such'disabilities, or where, before his disability has ceased, 
he is affected by another disability, he may institute the 
suit or make the application within the same period after 
both disabilities have ceased, as would otherwise have been 
allowed from the time so prescribed. 

(3) Where the disability continues up to the death 
of such person, his legal representative may institute the 
suit or make the application within the same period after 
the death as would otherwise have been allowed from the 
time so prescribed. 

(4) Where such representative is at the date of the 
death affected by any such disability, the rules contained in 
sub‘Sections (1) and (2) shall apply. 

Illustrations. 

(fl) The right to sue for the hire of a boat accrues to A during hrs 
minority. He attains majority four years after such accruer. He may 
institute his suit at any time within three years from the date of his 
attaining majority. 

(fc) A right to sue accrues to Z during his minority. After the accruer, 
but while Z is still a minor, he becomes insane. Time runs against Z from 
the date when his insanity and minority cease. 

(c) A right to sue accrues to X during his minority. X dies before 
attaining majority, and is succeeded by Y his minor son. Time runs against 
Y from the date of his attaining majority. 


Synopsis. 

Title I: Legal Disability. 

232. Involuntary disability of plaintiff. 

233. Three grounds of disability. 

234-242. Minority. 

235. Right of suit by minor through next friend. 

236. Minor’s Title to Exemption. 

(а) Suit through guardian. 

(б) Applications through guardian for execution of decree. 

237. Attainment of majority. 

238. Age of majority how computed. 

239. Wards of Court. 

240. Child in embryo. 

241. Burden of proof. 

242. Duty of plaintiff to prove claim to benefit of S. 6, 

243. Insanity, or Idiocy. 

244. ' Unsoundness of mind. 

^5., Lucid intervalsi 
# 

Title II: Scope and application of the section. 
246-255. ddope of the section. 

247. Assignee of minor not entitled to special privilege. ' . 

32 
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248. Right to institute a suit—by minor himself, not by his guardian. 

249. Suits by minors: in representative capacity. 

250. Applications for execution of decree. 

251. Application for restitution, under S. 144, Civil Procedure Code. 

252. Applications not governed by S. 6. 

253. Appeals: Section not applicable to—. 

254. Applications under S. 48, Civil Procedure Code. 

255. Applications under other Acts. 

Title III: Clause (1) explained. 

256. General observations. 

257. “Person.” 

258. Idol as juristic Person. ’ . 

2^9. Existence of guardian no bar to claim benefit of S. 6. 

260. The privilege of minority. 

261. Illustrative cases. 

262. Disability at starting point of limitation. 

263. Accrual of cause of action. 

264. Initial and subsequent disability distinguished. 

265. Subsequent disability not stopping time running. 

266-269. Right of suit by reversioners, under. 

A. Minor Hindu Reversioners. 

266. Allahabad view. 

267. Calcutta view. 

268. Madras view. 

B. Punjab customary law. 

269. Lahore view. 

270. Suit by adopted sons. 

271. “Minor, or insane, or idiot.” 

272. -Other disabilities, not recognised. 

273. Time runs in spite of disabilities. 

274. Legal disability of plaintiff, or applicant. 

275. Legislative protection of disabled persons. 

Title IV: Clauses (2), (3) and (4). 

276-279. Sub-section (2) explained.^ 

276. Co-existing and successive liabilities. 

277. Change in the law.' 

278. Effect of the clause. 

279. Acknowledgment in favour of minor. 

280. Successive disabilities must be continuing. 

281. Sub-section (3): Disability of legal representative. 

282. The effect of Ss. 6 and 8. 

283. The starting point under cl. (3). 

284. Illustrative cases. 

285. Sub-clause (4), explained. 

Title V: Miscellaneous. 

286. 

NOTES. 

232. TITLE I: LEGAL DISABILITY.—^The involuntary 

disability of the plaintiff, due to his minority. 
Involuntary dis- insanity or idiocy, is a reason for an excep- 

ability of plaintiff. tional treatment of his case by the Legis¬ 

lature. The plaintiff being incapable of en¬ 
forcing his legal rights during the continued existence of the legal 
disability, is allowed 
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"the same period after the disability has ceased as would otherwise have 
First Schedule 'h' "'ird column of the 


233. Under Act XIV of 1859, S. 12, married women in cases 

Three Krotmds of by English L(m>, were also deemed 

disability. under legal disability, along with minors, 

and lunatics; but, the law of limitation 
r recognises only three grounds of legal dis- 

ability, for a plaintiff in a suit, or an applicant for the execution 
ot a decree. Coverture was not deemed a legal disability under the 
Reflations, af the Acts IX of 1871, and XV of 1877 also did not 
include it in the list of disabilities.^^ In the case of an adopted 

Disputed or whose title is doubtful or disputed, it 

doubtful title not a be inadvisable for him to sue until the 

disability. validity of his adoption has been finally esta- 

... „ blished, but as soon as he attains his full aee 

he IS legally competent to sue, and cannot be said to be under any 
Jegal disability within the meaning of this provision.''^ The pen- 
dency of an appeal to England, does not put the party who, sub¬ 
ject to that appeal, is the owner of an estate, under a legal disability 
to bring a suit m that character against third parties.'^' Under the 
law of limitation, prior to Act IX of 1871 coming into force, when 
once a cause of action had accrued to a person capable of enforcing 
the same, whether that person was a full owner or not, time began 
to run, and no subsequent disability of any person claiming in suc¬ 
cession to the person against whom time had so begun to run could 

prevent the bar of limitation arising at the expiration of the pre¬ 
scribed time.F® Where ^ 


doubtless It would have been highly inconvenient for the widow and daughter 

?n wront/ii^ Zamindar to be bringing his suits against the various pefsons 
m wrongful possession of portions of the estate, while their title to the 
whole estate was as yet unestablished; but this inconvenience could be no 

^eTo^d it7i”^ exceptions to the law of limitation which are not to 


234. MINORITY.—The term “minor^’ is not defined in Act 

Definition provision in the Indian 

• Majority Act, IX of 1875, containing the 

^^i^rity, would supply the needed defini^tion. 
ere the Act is applicable. In other cases, a minor should mean 
« reference to his personal law. In Act IX‘ of 1871 

mmor^ was defined to mean a person who had not completed his 


25. See Notes, S. 271, post. 

1 *^' Mohun Tewaree v. Nund Kishore, (1866) 5 W R 295- 

ReU^ on 5 W. R. 32; also see S. 270, post, as to “Title of adopted 

6 at 21 Perhlad Sen w. Maharaja Rajendro, (1869) 12 W.R. 

Sankar y. Periasami, (1890) 13 Mad. 467 (469). 

29v'' /Wtffc r 
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age of 18 years. The Act made no distinction between persons of 
different races or nationality, or between persons domiciled in Bri¬ 
tish India and persons who were not so domiciled, see Rainey v. 
Nobocoomar.^^ However, the definition was omitted in Act XV 
of 1877, as unnecessary. 

The Age of majority is now regulated by the Indian Majority 

^ . . . Act IX of 1875. Section 3 of the Act con- 

ge o majority. tained the two following rules: 

(a) “Every minor, of whose person or property a guardian has been 
or shall be appointed by any Court of Justice, and every minor under the 
jurisdiction of any Court of Wards, shall be deemed to have attained his 
majority when he shall have completed his age oi twenty-one years, and 
not before.” 

(b) “Every other person (whether a native or a foreigner) domiciled 
in British India shall be deemed to have attained his majority when he 
shall have completed his age of eighteen years, not before.” 

Rule (a) as amended by S. 52 of Act VIII of 1890 now runs 
as follows:— 

“Every minor of whose person or property, or both, a guardian other 
than a guardian for a suit within the meaning of Chapter XXXJ of the Code 
of Civil Procedure, has been or shall be appointed or declared by any Court 
of Justice before the minor has attained the age of eighteen years, and 
every minor of whose property, the superintendence has been or shall be 
assumed by any Court of W’ards before the minor has attained that age, 
shall be deemed to have attained his majority when he shall have completed 
his age of twenty-one years, and not before.” 

The language of rule {b') is not modified by Act VIII of 1890. 

235, 236. RIGHT OF SUIT BY MINOR THROUGH 
NEXT FRIEND. —Under O. 32, R. 1, of the Code of Civil Pro¬ 
cedure, 1908, 

“every suit by a minor shall be instituted in his name by a person who in 
such suit shall be called the next friend of the minor.” 


And, under O. 32, R. 3, Civil Procedure Code, a guardian for the 
suit has to be appointed by Court for minor defendant. A minor, 
therefore, is competent to sue or be sued, if his interests are repre¬ 
sented, and some one acts for him. A minor may sue without a 
next friend, in claims for wages of piece-work or for work as a 
servant, under S. 70 of the Contract Act, 1872, for a sum of money 
not exceeding Rs. 500 instituted in the Presidency Small Cause 


Suit through next 
friend is suit by 
plaintiff. 


Court (S. 32, Act XV of 1822). The suit 
though filed by the next friend, on behalf 
of the minor, is for purposes of limitation- 
regarded as the suit by the real plaintiff^ 


the minor, and the next friend is not a party to the suit in the pro¬ 
per sense of the term.®^ The right to sue being that of the minor,. 


. 5 C.L.R. 543 (F.B.). . . ..... 

. Khoda Bux v. Badree Narain Singh, 7 Cal. 137 (A'suit by a 
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It might be exercised by any one duly appointed on his behalf dur- 

bv^ S * fi himself, within the time limited 

I '*4. ^ 1877), after attaining his majority 

A suit by a guardian on behalf of a minor is the suit of the 
minor, and is governed by the law of limitation applicable to the 

wh"°h • there is a quarrel between two persons as to 

which IS the minor s guardian, the suit of the minor plaintiff, and 

other plaintiffs, should not be invalidated, and a plaint, naming a 

wrong person as next friend, may be amended by the substitution of 
a right person after expiry of limitation for suit.^"* 

236. The general principle of law as to the disability of 

Minor’s Title to i® that time does not run against a 

Exemption. minor, and the circumstance that a minor has 

been represented by a guardian does not 
affect the question.^® The minor is under disability during the 
whole period of his minority, and his disability does not cease 
because he, through his guardian has instituted a suit or made an 
application for execution of a decree at sometime during his 
minority.^® Being under legal disability as a minor, time does not 

begun to run against him until he attains his 
majority.^^ During the period the disability 
continues, it is open to the minor to sue by his 
guardian, and, the fact that the minor is 

, ^ represented by a guardian does not 

remove the disability of the minor.^^ The next friend of the per¬ 
son under disability may bring a suit or make an application at any 

. 


(a) Suit through 
guardian competent 
during disability. 


34. 

35. 


governed by 

V. Budree Narain, (188D 7 Cal T^7 _c n t u 

306; followed in Jagjivan Amirchand v. Hasan r/iraAnin, O^i) ^ Bom.' 

% 

419.^’ Suffuroonnissa v. Noarool Hussain, (1872) 17 W. R. 

Ish-wari Chaudhariy. Dukki, (1920) 54 I.C. 575 (U. P. Revenue). 

Moro Sadashiv v. Raghunath, (1891) 16 Bom 5Vi .-ova 

on Monmohun v. Gunga Soondery, (1882) 9 Cal 181=11 C / 
jagjivan Amirchand v. Hasan Abraham. 7 Bom' 179 Cf ’ Zs- 

y^Babu Reddi (19,2) 37 Mad. 186 (Where 5:e jroposiden 

weed to "rnd" I °L r” ‘‘T 'vas not 

if yw;rev^"n^^•cl^oTi mroo”" ’ 

Posk ' Soondery, (1882) 9 Cal. 181; also see S. 259. 

Ramchandra v. JVantan Brahmdev, (1885) 10 Bom. 241 

w V. Jog^shur Sahoy, (1875) 1 Cal. 226 (P.C.). 

39. '^dmhardfka y, Kanupanan, (1881) 4 Mad. 119. 
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time during the continuance of the disability, irrespective of the 
bar by the ordinary period of limitation.'^o A plaintiff suing in his 
own right, and not through his father, is entitled to the benefit of 
this section, for purposes of limitation.^^ Plaintiff, a minor, is 
not deprived of the benefit of S. 6, Limitation Act by reason of his 
acting as the sebait of an idol.^^ 


Similarly, in the case of applications for execution of a decree 
A T +• passed in favour of a minor decree-holder, the 

for^ execution Vf°a irom which the period of limitation be- 

decree. gins to run against the applicant is the date on 

which he attains majority.*® The case would 
fail under S. 6, Limitation Act, where the decree-holder is a minor 
when the right to apply accrues to him, as well as on the date of the 
application,** An application for execution of decree directly comes 
within S. 6 of the Limitation Act.*® When one only of several 
joint decree-holders is a minor, S. 6, Limitation Act, 1908 (S. 7, 
Act XV of 1877) saves an application for execution by the minor 
decree-holder from being barred by limitation.*^ Art. 179 of the 
Limitation Act provides several points of time from which the 
period of three years shall begin to run, and for the purposes of the 
Limitation Act the period which begins from each point is a sepa¬ 
rate period, and if the person entitled is under a disability at a time 
when any one of such periods commences, the operation of the Act 
is suspended during the continuance of the disability by the opera¬ 
tion of S. 6, Limitation Act (S. 7, Act XV 
Minor’s option to 1877).*’^ A minor plaintiff, who has ob¬ 

tained a decree during his minority, has the 
option either of applying through his 
guardian to execute the decree during his minority, or to wait 
until the expiration of his minority before executing his decree. 
The application of the guardian is the application of the infant. The 


execute 

guardian. 


through 


40. Mt. Phoolbas v. Jogeshur, 25 W. R. 285=1 Cal. 226 (P. C.) ; 
Baldeo Singh v. Kishenlall, 9 All. 411; Monmohun v. Gunga Soondery, 
(1882) 9 Cal. 181 = 11 C.L.R. 34. 

41. Govinda Pillay v. Thayammal, (1904) 28 Mad. 57 (Plaintiff’s 
suit as a Hindu reversioner, questioning some alienations of ancestral pro¬ 
perty, made by a widow in possession of a life estate) . 

42. Jagadindranaih Roy v, Hemanta Kuniari Debt, (1904) 32 Cal. 
129 (P.C.). 

43. ■ Jagjivan Amirchand v. Hasan Abraham, (1883 ) 7 Bom. 179. 

44. Ratnam Ayyar v. Krishna Doss, (1897) 21 Mad. 494 (496). 

45. Anantharama v. Karuppanan, (1882) 4 Mad. 119; also see Zamir 
Hasan v. Sundar, (1899) 22 All. 199 (F.B.). 

46. Surja Kumar Dutt v, Amin Chander Roy, (1901) 28 Cal. 465. 

47. Lolit Mohun Misser v. Janoky Nath, (1893) 20 Cal. 714 [Relied 
in Norendranath v. Bhupendra Narain, (1895) 23 Cal. 374 (Minor decree- 
holder’s application is exempt from the operation of limitation)]. 
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his minority. 

His disability does not cease, because he through his guardian make« 
two or more applications for execution howLer long thTtoerva 

Under S. 6 the last date for a minor decree-holder to apply in execu- 
1 n IS within three years after attaining majority. The guardian 

itylv^°louP^ 1,° during the minor- 

ijy even though his previous application is more than three years 


237. Under S. 3, Act IX of 1875. as modified by S. 52, Act 

Attainment of 1890, a guardian ad litem, or a guar- 

majority. lor a suit within the meaning of Ch. 

^ XXXI of the Code of Civil Procedure, is 
not a guardian within the meaning of the section.®® The 
section applies to “every minor of whose person or property or 

both a guardian.has or shall be appointed”^ The 

guardian must be actually appointed under Act XL of 1858 or 
Act XX of 1864, or by a similar proceeding, or, there must be a 
declaration hy any Court of justice before the minor has attained 
the age of eighteen years^L or, the Court of Wards must actually 
have ass^ed the superintendence of his property before he ha^ 
completed his 18th year: otherwise rule {h) applies. 


Whenever an application is made for the appointment of a 

guardian under Act XL of 1858, and an 
Guardian appoint- order is passed appointing a person to be 

ed by a Court. guardian of the minor, even though no certi- 

nnlntpH ft, * u taken out by the person so ap¬ 

pointed, the minor becomes a ward of Court, and the period of his 

Ynnl V r to 21 years.^- When a Court, to which an 

apph^tion has been made under S. 3 of Act XL of 1858 for a 

certificate has adjudged the applicant entitled to have one he then 

substantially obtains it, although it may not be draTn up or 


181=11 C.L.R. 34. 


48, Monhoun v. Gunga Soondery, (1882) 9 Cal 

^ ■' ' — s/"r« 

I.C ^o/aram v. Govind Shankar, 1930 Bom. 593 (1) —128 

Compare Suttya v. Suttyanund, 1 Cal. 388 (Where the aoDoint 

amended section. overridden by the 

. 1. GU^h Chunder v. Abdul Selam, (1886) 14 Cal. 55. 

ole t4 Cal. 55 (Followed Ckuneetnull v. Broionath 8 Cal Qf*‘ 7 \ • 

also see Mungni Ram v. Gursabai, 17 Cal 347=16 I A Tq WP r \ 

.uance of .ucb ordt "houM bT ot°3eIl)- P-- 


! 
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issued at the time." A testamentar>^ guardian, thought he takes 
out probate from the Court is not one appointed by the Court. 


The Collector is not a “Court of justice’* within the mean¬ 
ing of S. 3, of the Majority Act. A 

Court of Justice. manager, or guardian appointed by the 

Collector, under S. 12 of Act XL of 1858, 
is therefore, not a guardian appointed by a Court of J^jstic^ 
A Collector appointed by the Judge under S. 12, Act XL of 
to take charge of the minor’s estate cannot properly be styled the 

ijiiardian of a minor’s property."* 


Under Act IX of 1875, S. 3, as it originally stood, the Cal¬ 
cutta High Court held that the disability 
Assumption of minority only continued as long as the 

superintendence by (^^urt, of Wards retained charge of the 
ourt o ar s, minor’s property and no longer.® By S. 52, 

Act VI 11 of 1890, the legal position is that when any Court of 
Wards has once assumed superintendence of the minor’s property 
before the minor has attained the age of 18 years, the disability 
^)f infancy will last till the age of twenty-one, whether the Court 
of Wards continues to act or not.^ The Madras High Court, 
had held in a case under S. 3, of the majority act, 
that “a minor under the jurisdiction of the Court of 
Wards’* meant a person of whose estate the Court of Wards had 
actually assumed the management, not a person of whose estate 
the Court of Wards might, with the sanction of the Government, 
lake charge,® and this view seems to have been adopted by the 
Legislature, in S. 52, Act VIII of 1890. When once a guardian 
of a minor is validly appointed,^ whether of his person or property 


3. MungniRamv. Liakat Hossein, (1889) 17 Cal. 347 (P.C.) (Over¬ 
ruled. Stephen v. Stephen, 8 Cal. 714; on appeal, 9 Cal. 901 and Sahax 
N'und V. Mungni Ram, 12 Cal. 542) . 

4. Jogesh Chunder v. Umatara, 2 C.L.R. 577. 

5 Brijmohun Lai v. Rudra Perkash, (1889) 17 Cal. 944 [cf. Rudra 
Prokash v. Bholanath, (1886) 12 Cal. 612, where the Collector has been 
spoken of as the guardian of minor’s property, but the question was not 

raised or considered]. 

6. Birjmohicnlal v. Rudra Perkash, (1889) 17 Cal. 944 [cf. Rudra 
Prokash v. Bholatiath, (1886) 12 Cal. 612, holding that a guardian having 
been once appointed under Act XL of 1858, he must by Act IX of 1875 
continue to be a minor until he reaches the age of twenty-one, whether the 
original guardian continues to be his guardian or not]. 

7. Mitra’s Limitation Act, Vol. I, p. 340; also see and cf. Rudra 
Prokash v. Bholanath, (1886) 12 Cal. 612 (Which had taken a similar view 
in regard to guardian appointed ‘by Court). 

8. Periyasami v. Seshadri, (1881) 3 Mad. 11. 

9. Jambagathachi v. Rajamannarswami, (1920) 57 I.C. 678=11 L.W. 
596 (Per Spencer, J.). 
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or both,''® and this order is not subsequently set aside by ilie 
Court, finding that the order is one that ought not to have been 
made," that minor's age of majority becomes fixed by law at 21, 
and nothing which may subsequently transpire can have the effect 
of reducing it again to 18:'^ 

Illustrations, 

• 0) the defendant was sued upon a promissory note executed 

by him at the age of 19 years, when he had no guardian, hut eight years 
before a guardian of his person had been appointed by an order of the 
High Court, but the guardian had been discharged sometime before the 
note sued on was executed: held that having regard to S. 3 of the Indian 

Majority Act, IX of 1875„ the defendant was still a minor at the date of 
the note,'^ 

(2) Wliere a guardian of the person of a minor was appointed under 
Minors Act, (Bombay) Act XX of 1864, the appointment was complete 
from the date of order of the Court being made appointing him, and the 
period of minority was in consequence extended to 21 years. 

II the appointment of a guardian by the Court of first instance is 
cancelled, and the application remanded to such Court for the appointment 
of another guardian, and if the minor attains the age of 18 during the 
pendency of the case in the lower Court, his minority ceases at 18.^"’ 

238. The age of majority, calculated under. S, 4, Act IX of 

1875, is computed by includma the day on 

how^compu^d^*^^ ^ which a person was born as a zv/wlc day. 

^ A person born at 11 p.m. on 1st of January, 

1920, would have completed his 18 years, at 12 p.m. on 31st De- 
-cember, 1937, 3.nci he would stt3,in his majority at the first moinent 
on the 1st January, 1938, if his case fell under rule (b) ; or, at the 
first moment on the 1st January, 1941, if rule (oi) be applicable to 
the^ case.''® This is according to English mode of computation 
which was <issumed to be applicable in India. In Hamabh Per- 
shad V. Mandil it was observed that “the plaintiff* was 

born on the 29th July, 1873, and attained his majority on the 
28th July, 1894“. 

In computing the period of limitation for a minor, the date 
on which he attains majority has to be excluded from calc,ula- 
tion, i.e., where a minor attained his majority on 25th September, 
1879, an application for execution made on 25th September, 1882, 


10. See S. -52, Act VIII of 1890, and Yekna^h v. Varubai, (1888) 13 
Bom. 285. 

11. Nagardas, Vachraj v. Anandrao Bhur, (1907) 31 Bom. 590. 

12. Jambagathachi v. Rajatnanna, supra: 

Q^^^handas Jadawji Hctrivalubhdas Bhaidas, (1896) 21 Boitl 

*2wX 9^ « . . , 


14. Yeknath v. Varubai, _ (im) 13 Bom. 285. 

15r Mt. Chanden V. Minamel, 1’ P. L! R, 419, 

16. Mitra’s Limitation Act, VoL I, p. 341. 

17. .Cl®9L27:€ai; 379 (401)." i - 
33 
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was made within 3 years, the 25th September, 1879 being excluded 
from sucli period under the provisions of S. 12.^® 

The law which determines a person’s majority or minority, 

is the law of his domicile. {Per Lord 
Law of domicile. Westbury in Udny\ v. Udny, 1 Sc. App. 

457).^^ In the case of Kuropean British subjects, not domiciled 
in India, a Full Bench of the Allahabad High Court, has held 
that the specific limitation of the Indian Majority Act (IX of 
1875) to “domiciled persons” necessarily excluded its application 
to European British subjects not domiciled in British India; that 
the common law of England, which recognized twenty-one as 
the age of majority, being the personal law of their personal 
domicile governed the contractual capacity of European British 
subjects temporarily residing but not domiciled in British India.*®® 
As Brodhurst, J., observed, 

“Act IX of 1875 was intended by the Legislature to be applicable, and in 
fact was applicable, onb-^ to European British subjects domiciled in those parts 
of India referred to in S. 1, and to any other European British subject 
whose domicile was in England, but who was temporarily residing in any 
part of India above alluded to, the privileges and disabilities of minority 
attached until he had attained the age of twenty-one years.”2^^ 

Where an application for Letters of Administration was made, 
by a person domiciled in the Native State of Bikaner (where 
the age of majority is 16), it was held that S. 3 of the Probate 
and Administration Act, fixes the limit of the period of dis¬ 
ability for the purpose of the Act, not only for persons domiciled 
in India, but for “awy other person'*, meaning any other per¬ 
son not domiciled in British India, whether thiey be aliens or 
foreigners, and that when such persons “seek the authority of 
British Courts, for the purpose of dealing with property in Bri¬ 
tish India, they must, before they can obtain such authority, be 
of the age of eighteen years”.®® 


239. A person, on attaining his majority, is competent to act 


Wards of Court. 


for himself without the intervention of any 
manager or guardian of his property under 


the Court of Wards Act. He cannot, however, claim the benefit 


18. Jugmohun Mahto v. Luchmeshur Singh, (1884) 10 Cal. 748 (749). 

19. Mitra’s Limitation Act, Vol. I, p. 338. 

20. Rohilkhnud and Kmnaon Bank v. Rqtju, (1885) 7 All. 490 (F.B.). 

21. Ibid., 7 All. 490 (496) (F.B.). Cf. Hart v. Vasudev, 2 Bom. 
H. C. R. 325 (Under Act XIV of 1859, in the absence of a definition, the 
term ‘minor’ was construed according to the personal law of the party) r 
also cf. RoUq v. Smith, 1 B. L. R. O. C. 10; and Hearsey v. Girdharee,. 
3 N.-W.P. 338 (Status of European British subjects, as regards majority, 
held, governed by British Common Law, prior to 1871) ; also see and cf. 
Rainey v. Nobocoontar, 5 C.L.R. 543 (F.B.) (Under Aot IX of 1871, 
European British subjects, with Indian domicile, held to attain majority 

after 18) . 

22. In the goods of Sewnarain Mohata, (1894) 21 Cal. 911. • 
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of ^S. 6 of the Limitation Act, if he was not a minor at the time 
when the right to apply accrued, being ward of Court which 
assumed all his rights. Thus a person of full age, but whose pro¬ 
perty is under the management of the Court of Wards is not entitled 
to the benefit of this section.^® 

240. Minority is a period beginning at birth, but not earlier, 

Child in embryo. conception.^^ Accordingly, 

sons born after the alienations, who were 

not in existence at the time from which the period of limitation is 
to be reckoned, could not be called minors who could take ad¬ 
vantage of S. 6,^® In A'liran Ditto v. Behari it was held by 

the Lahore High Court that 

"the principle of law is perfectly clear that a plaintiff cannot take advantage 
of the Exemption (provided in S. 6 of the Limitation Act) unless he is a 
minor and in existence at 'the time when the right to sue accrues and that a 
ininor is not entitled to the benefit of the provisions of S. 6 in respect of a 
right to sue which accrued before his birth.”26 

In Muhammad Khan v. Ahmad KJian,^'^ the same proposition was 
again affirmed. The legal fiction by which a child in mother’s 
womb is supposed to be bom for certain purposes does not govern 
the rule laid down by the statute of limitations. 

There can be little doubt that a person cannot be held to be a minor until 

he is born. "28 

A son in embryo is not deemed to be a minor in existence on the 
date of the conception which can never be ascertained with any 
degree of certainty.!^® Accordingly, a person born subsequently to 
the date of accrual of cause of action, though entitled on his birth 
to take advantage of that cause of action by virtue of the doctrine 
that a child in embryo is regarded as a child in esse, yet 

“he did not acquire a fresh cause of action on his birth and cannot avail 
himself of the exemption created by S. 6 of the Indian Limitation Act".so 


23. Uma Kanta v. Hiralal, (1916) 34 I.C. 86 ( 88)==20 C W N 852 
(854). 

24. Kehar Singh v. Hazara Singh, (1912) 14 I.C. 60 (61) (Pb >=173 
P.W.R. 1912. 

25. Ibid., Relied on Ganpat v. Dhani Ram, 76 P.R. 1906=125 P L R 

im, and Inayat Khan v. Shahu, 108 P.R. 1907 (Dissented from Govinda 
Pillai v. Thayamtnal, 14 M.L.J. 209). 

26. (1920) 54 I.C. 838=76 P.W.R. 1920=51 P.L.R. 1921. 

27. (1929) 116 I.C. 545 ( 546)=1929 Lah. 254 (255)=10 Lah. 713=30- 
P.L.R. 737; Per Sir Shadilal, C.J. 

28. Ibid. 

29. Ibid., Reid, on Miranditta v. Biharilal, (1920) 54 I.C. 838=76 P. 

P.L.R. 1921; and Kehar Singh v. Hazara Singh, 14 I.C. 
^173 P.W.^, 1912. • 

30. Ibid., 116 I.C. 545 (546)=1929 Lah. 254 (255). 
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A person not born on - the date of the alienation in question is, 
therefore, not entitled to the benefit of this section.®^ These Pun¬ 
jab cases have been followed by the Madras High Court in the case 
of l^enkafarama v. Mirthmj<iya^^; and to the same effect are also 
the decisions of the Allahabad High Court: see Sankar Narain 
Pande v. Rayn Bharos^'^ and Dhanraj Rai v. Ram Naresh Rai ^^; 
and the Oudh Chief Court has also taken a similar view in Chobey 
Singh v. Hardeo Smgh.^^ 

241. Their Lordships of the Privy Council observed in Shah 
Burden of proof. y\.Ta Bcgtim v. Nanhi BcgtinP^ that 

“Their Lordships fully recognise that in India it is difficult to prove such 
facts as the date of birth, after a lapse of many years, and that it would be 
unreasonable to require such a class of evidence as would justly be de¬ 
manded in this country. But the evidence must be such as to carry 
reasonable conviction to the mind.”®<’ 

The Punjab Chief Court held in H.ussaina v. Sahib Nur,^"^ that 
“the onus is on the plaintiff to prove that his suit is brought 
within three years after attaining majority, the onus being 
generally on plaintiff to prove that his suit is not time barred and 
the privilege claimed under S. 6 (S. 7, Act XV of 1877), being 
an exceptional one. (Evidence Act, Ss. 101 to 103.) And, it 
was again held, in Charvvan Jit Singh v. Bishen Singh, that, “it 
is for the plaintiff to establish affirmatively, and clearly, that he 
was under the age of 21 at the date of the institution of the suits,-* 
and where he had not been able to do this but could merely show 
that he was possibly under that age at that time, it was held that 
he had failed to dischairge the burden of proving that his suit was 
within time. According to the Lahore High Court, where, prima 
facie, a suit is barred but for the alleged minority of plaintiffs, the 
onus is on plaintiffs to prove that the suit is within time.®® In a 
suit by a minor, on attaining majority, to set aside a sale made 
during his minority the onus is on him to prove that the suit was 


31. Madho Ram v. Dharni Singh Mangu, (1930) 127 I.C. 708 (710) = 
1930 Lah. 394 (396) =31 P. L. R. 305. 

32. (1931) 132 I.C. 316=1931 Mad. 456 (457)=60 M.L.J. 521 (Son 
begotten not regarded as minor under S. 6) . 

33. (1924) 79 I.C. 1010=1924 All. 677. 

34. (1924) 79 I.C. 1019=1924 All. 912. 

35. 64 I.C. 757=24 O.C. 330=1921 Oudh 196=8 Oudh L. J. 667. 

36. (1906) 29 All. 29 (32) (P.C.); also see Dhanraj Rai v. Rant 
Narresh Rai, (1924) 79 I.C. - 1019 (1021) (Onus on plaintiffs to show that 
their suit was brought within 3 years of their attaining majority). 

37. 86 P.W.R. 1910=213 P.L.R. 1910; also see Mewa Singh v. 

-Nargjn Singh, 50T.C. 735 (P.C:)* • • ‘ T. 

38. (1914) 23 I.C. 462 (463)=167 P.L.R. 1914=78 P.W.R. 1914. 

39. Jagdish Ram v. Mukandlal, 1928 Lah. 763=109 I.C. 331=30 P. 

...... . 
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instituted within three years of his ceasing to be a rainor.**" The 
Oudh Judicial Commissioner’s Court also holds that it is for 
the plaintiff to prove that he came of age within three years before 
the institution of the suit.-*^ Similarly, the Madras High Court, 
has held in Ramanathan Chetty v. Muriigapl^a Chetty,^'^ that the 
burden of proving that a suit is in time being on the plaintiff, the 
onus of proving that a person was born on a particular date was 
on the person who alleged it. Medical evidence as to age is from 

its very nature based on conjectures, and 
Medical evidence cannot be relied on to determine with pre¬ 
ss to age, etc. cision the exact age of a particular person.^® 

A mere entry that a son was born to a 
man of the name of the plaintiff’s father, in Birth Register, does 
not necessarily prove that the entry relates to the plaintiff', unless 
the entry can be supported by evidence.^ The recital of the date 
of birth of a person in a guardianship application is not by 
itself admissible in evidence upon mere production of the 
document.^® 


242. It is no part of the duty of Court to consider ex proprio 

motu, the question whether a litigant was 
entitled to proceed out of time by reason of 
some special provision of law, if such ques¬ 
tion is not raised by him or on his behalf.^® 


to prove claim to 
benefit of S. 6. 


*^If a litigant claims the benefit of an exceptional rule of the kind indi¬ 
cated, it is clearly his duty both to do so expressly and to establish his 
claim. 


“This is in accordance with general principles, and is recognised by O. VII, 
R. 1, of the Code, which provides for the contents of a plaint, and lays 
down a rule applicable by virtue of S. 141, to applications mutatis 
mutandis.** 

The mere fact that the petitioner is described in the headings to 
certain applications made to Court, as a minor represented by a 
guardian, is alone not sufficient to entitle him to the benefit of S. 6, 


40. Jagat Singh v. Balaga Singh, (1922) 70 I.C. 984=1923 Lah. 254 
(1) ; also see Prohlad Chandra v. Ramsaran, (1924) 81 I.C. 680=1924 
Cal. 420. 

41. Bisheshar Tewari v. Bisheshar Dayal, (1912) 15 I.C, 394 (396) ; 
also see and cf. Kants Mehdi Begam v, Rasul Beg, (1918) 48 I.C. 39 (46) . 

42. (1916) 33 I.C. 969=3 L.W. 216=1 M.W.N. 208. 

43. Zaida v. Roshnai, (1928) 113 I.C. 53 ( 56)=1928 Lah. 250=10 

L.L.J. 183. 

44. Premdas v. Sarbland, 1923 Lah. 41. 

45. Prohlad Chandra v. Ramsaran, (1924) 81 I.C. 680 (682) =1924 
Cal. 420. 

46. Panchu Mandal v. Sheikh Isaf, (1913) 18 I.C. 391=17 C.W.N. 
667(668). 

47. Ibid. 
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Limitation Act; nor is it sufficient to throw upon the Court the 
duty of protecting his interests by raising a point of this kind on 
his behalf.^® 


Previous law. 


243. INSANITY, OR IDIOCY.—-These two disabilities 

were also recognised by the corresponding 
S. 7, of Act XV of 1877; and, of S. 7 of 
Act IX of 1871 ; and S. 12 of Act XIV of 18159, named, inter alia, 
“idiots and lunatics,” as the persons who would be deemed to be 
under legal disability within the meaning of S. 11 of the Act. Prior 
to this Act XIV of 1859, Bombay Regulation V of 1827,. in its 
S. 7, cl. (3), enacted that 


“in cases of minority or continued insanity of the claimant no limitation 
shall bar the recovery of a claim sued for within six years of the minor 
attaining the age of eighteen years, or the insane person recovering the 
use of reason, and if a claimant die during such minority or insanity, the 
said period of 6 years from his death shall be applied to suits entered by 
his heirs or executors”. 


The Bengal Regulations III of 1793, VII of 1795, II of 1803; and 
Madras Regulation II of 1802, merely “prohibited the Courts from 
hearing, trying or determining the merits of any suit if instituted 
after the period of limitation, 


“unless the complainant shall prove that either from minority, or other good 
and sufficient cause, he had been precluded from obtaining redress”. 

The term lunacy was formerly used to denote periodical 
insanity only; but, in Act IV of 1912, S. 3, it acquired an extent 
of meaning equal to that of the generic term 'insanity\^° 

The French law makes no exception in favour of lunatics or 
insane persons, as their condition may continue during life^ ; but 
the American law gives the benefit of exemption from limitation 
to persons who are from birth prima facie non compos, and the 
statute does not run against them unless they have been shown to 
have sufficient intelligence to know and comprehend their legal 
rights and disabilities.^ 


244. Unsoundness of mind, which incapacitates a person 

from managing his affairs, brings him within 

Unsoundness of *e meaning of the term “lunatic” as used 

-mind. in Act XXXV of 1858.® And, the term 

“unsound mind” in S. 1 of Act XjXXIV of 
1858 comprehends imbecility, whether congenital or arising from 
old age, as well as lunacy or mental alienation resulting from dis- 

49. Panckti Mandal v. Sheikh Isaf, (1913) 18 I.C. 391=17 C.W.N. 
667 (668). 

50. Mitra’s Limitation Act, Vol. I, p. 342; also see Act XXXIV and 
XXXV of 1858; and Sherman v Schprn, 24 W. R. 124. 

1. Rustomji’s Limitation Act, p. 65; PothiePs Vol. I, p. 498. _ 

2. Ibid., citing Wood, on Limitations, pp. 1100-1105. ^ 

3. Sherman v. Scherman Schorn, (1875), Act XXXV of 1858. , 
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tase*; but not a temporary loss of memory and understanding due 
to a mere weakness of intellect, or some temporary cause.® Their 
Lordships of the Privy Council, in construing the words “good 
and sufficient cause’* “precluding,” a person from seekine redress, 
held-chat These wor^ in Regulation II of 1803, S. 18, d. 3, must 
include insanity (whether there had been a commission of lunacy 
or committee of the estate appointed, or any analogous measure or 
not) ; and the words “precluded” meant “precluded during any part 
of it,” and not necessarily during the whole of the term of 12 years.'^ 
Mere mental weakness on account of serious injuries is not a 

condition to constitute insanity within the meaning' of 
S. 6 of the Limitation Act, 1908.^ 

Mitra, defines an idiot, to be “a person who, by perpetual 

Idiocy. infirmity from his birth, has been without 

understanding”.® He adds, a man who is 
deaf and dumb from his birth is not necessarily an idiot, though 

Insanity presumption”^: and 

explains that “Insanity is not congenital, it 

is caused by sickness, grief, or other accident”.^*^ A person who 
is sane, though erroneously certified to be insane, and confined in 
an asylum, must sue within the prescribed time from the accrual 
of the cause of actionJ^^ 

245. In Waring v. Waring^^'^ the Privy Council assumed that 

- - X mind of a person is one and indivisible: 

uci and, if diseased, it is impossible, whatever 

may be the external signs, to say to what extent, and in what 
direction, the disease extends.This position is not universally 
accepted as sound, and the existence of partial insanity is now 
generally recognised in English law. It was held in Banks v. 
Goodfellowp^'* that partial unsoundness not affecting the general 
faculties, and not operating on the mind of the testator, or grantor 
in regard to the devise or grant, is not sufficient to invalidate the 
will, or the grant.’'® The onus of proving lucid interval, once 
insanity is proved or admitted to have existed, attaches to the party 

4. In the matter of Cowa^ji Beramji Lilaoovala, (1882) 7 Bom, 15. 

5. Ibid. 

6. Troop V. E. I. Company, 7 M.\.A. 104; also see (1865) 4 W.R. Ill 
(P.C.). 

7. Abdulla Mahomed Jabli v. Abdulla Mahomed Zulaikhi, (1924) 25 
Bom.L.R. 1333=1924 Bom. 290. 

8 . Mitres Limitation Act, p. 343. 

9. Ibid. 

10. Ibid. 

11. Ibid., citing Harnett v, Fisher, 1927 A.C. 573. 

^ 3 llrai 16 Moo. P. C. C. 341, 357. . 

'12;-^MitoPa's Liitaitation Act, Vol. I, p. 344. 




:iii' 


;12-a.. R..5 Q.B. 550 at 556, etc., seq. 
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Person entitled to 
institute a suit, or 
make an application 
for execution. 


alleging a lucid interval or recovery, to prove sanity and legal com- 
petencyd^ A mere diminution or remission of the complaint, vrhich 
does not amount to his recovet^-, shall not be deemed to be a cessation 
of his disability within the meaning of the exception in S. 6 of the 
Act.^^ The lucid interval, to be a temporary cure, must be an inter¬ 
mission of sufficient length to do an intended rational act.^® 

TITLE II: SCOPE AND APPLICATION OF SECTION. 

246. SCOPE OF THE SECTION. —The present section, 
as well as the corresponding section 7 of Act XV of 1877, differ 
in several important respects from the provisions of S. 7 of Act 
IX of 1871. Whereas Act IX of 1871, applied to the case of a 

person “entitled to sue,” the provisions of 
law since 1877, have been made applicable 
to the case of a person “entitled to insti¬ 
tute a suit, or make an application. 
Secondly, it should be pointed out that S. 6 
of Act IX of 1908 applies only to the case of a person “entitled to 
make an application for execution of a decree**; and, the old 
rule under S. 7 of Act XV of 1877, applied to the case of a person 
“entitled to make an application”. Act XIV of 1859 made no 

provision for co-existing and successive dis¬ 
abilities. But, S. 7 of Act IX of 1871, 
provided for the former, and since 1877, the 
law applies to both co-existing and succes¬ 
sive disabilities. Clause (3) of the present 
section provides for the disability of a 
representative, which was not there before 
1877. Before 1877, the provisions of S. 7, 
Act IX of 1871, were applicable to pre-emption suits, as well. But 
since 1877, the law does not apply to suits to enforce rights of pre¬ 
emption. A glance at the language of corresponding S. 7 of Act 
XV of 1877 will show that the law, in this respect remains unaltered: 
only the last clause, and illustrations (-6), {e) and (/) of S. 7, 
Act XV of 1877, have been enacted as a separate S. 8 of the 
Limitation Act IX of 1908,'^" 


Co-existing and 
successive dis¬ 

abilities. 

Disability of a 
representative. 

Pre-emption Suits. 


247. ASSIGNEE OF MINOR, NOT PRIVILEGED.— 

It is well settled, by the authorities, that 
Person entitfed to S. 6, of the present Act, confers a privilege 
institute a suit. which is personal to minors, lunatics, or 

idiots, and their assignees, or transferees in interest cannot 

14. Mitra’s Limitation Act, Vol. I, p. .344, citing Prinsep v. Dyce 
Sombre, 10 ^loo. P.C. 232. 

15. Mitra’s Limitation Act, Vol. I, p. 345, citing Hall y. IVarren, 9 

Ves. 611; Clark v. Traill, Buswell, S. 108. 

16. Per Lord Thurlow in Attorney-General v. Paruther, 29 E.R. 632; 
Cartwright v. Cartwright, 1 Phillimore, 90, .101^; s.c. 161 E.R. 923; Mitras 

Limitation Act, p. 345. ■ . • „ 

17. See Pal's Limitation Act, pp. 128-131; “Previous History . 

% ^ 
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avail themselves of the privilege of the extension of limitation 

exemptions attach to the person of the 
disabled plamtift or applicant who is “entitled to institute a suit 
or rnake an application for execution,” and do not mean the person 
disabled, or in the alternative his transferee.^ Section 6 cl (3) 
IS the only one provision in this section, extending time for’a person 
other than the one disabled, and it is inapplicable to a transferee 

during the latter’s lifetime.'" In S. 11 of Act XI\' of 1859 the 
words were " ’ 


‘if at the time when the right to bring an action first accrues, the person 
to whom the right accrues is under a legal disability, the action may be 
brought by such person or his representative within the same time, etc.” 


The term representative was not expressly limited to a representa¬ 
tive at the death of the minor. But, in a 

Arshad 

death. Chowdhry v. Yakoob where the adult 

purchaser of a minor’s claim to an elephant 
sued to recover possession, it was held by the Calcutta High 
Court, (Markby and Morris, JJ.), that this was “a right clearly 
personal and restricted to the minor himself” under the first part 
of the section, and the minor, or his representative in interest after 

his death had a special period allotted to him for brin^inp’ the suit 
in the third clause, but s s , 


“there are no words whatsoever in S. 7, (Act XV of 1877). which would 

give to any other person in whatever way he might happen to be connected 

with the minor, any other period for bringing the suit than that specified 
for ordinary persons”. 


In the Full Bench case of Rudra Kant v. Samodali,^^ Garth, C.J., 
Madras Full Bench. pointed out, that 

the only reason, why such (disabled) persons are not subjected to the 
ordinary rules of limitation, is that the law considers them incapable of 
fprming a proper judgment as to bringing suits, or otherwise managing 
their own affairs. But this reason does not apply to the property of such 
persons, or the titles by which they hold it; nor does there seem to be any 

good ground why the protection thus afforded to them should be extended 
to purchasers from them.” 


He accordingly agreed with the learned judges who decided the 
case of MuKd. ATshad Cho’wdhTy, v. Yakoob with regard to 

the proper construction of S. 7, Limitation Act, 1871, 

that the fact of the minor’s representative in interest being expressly 
allowed by that section a certain time for bringing his suit, in those cases 


Oldfield, J., in Rangasami v. Thangavelu, (1919) SO I.C. 380 
(381)=42 Mad. 637 (640). 

19. Ibid., (1919) 50 I.C. 380 (381)=42 Mad. 637 (639). 

20. (1875) 24 W.R. 181=15 B.L.R. 357. 

21. (1883) 9 Cal. 663 (666) (F. B.). 

22. (1875) 24 W.R. 181=15 B.L.R. 357. 

34 
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where the minor dies during the disability, seems clearly to indicate^ the 
intention of the legislature, that in other cases the assignee of a minor 
is to have no special privilege^.^s 


This Full Bench decision has been followed in Calcutta in a number 
of cases.2^ In Bombay, in the earlier cases ending with Mahudev 
V. the same view was taken, that the provisions of S. 7 

of the Limitation Act XV of 1877, extended only to a minor, and 


to his representatives after his death, but not to an assignee from 
the minor. However, in Arju7i Ramji v. Ramabai/^ where it was 
the personal representative, not an assignee that brought the suit, 
the Bombay High Court was apparently inclined to reconsider the 

question. In Ramanuja Ayyangar v. Sada- 

enUtleTto^ivilege Ayyangar,^’’ it was held that where for 

under S. 6. a debt due to a minor, a bond was executed 

benami to the mother, the matter cannot avail 
herself of the extended period of limitation on the ground that the 

. real owner was an infant. In Rangaswami v. 

a ras view. 'Thangofveluj^^ the legal position was fully 

examined with reference to the history and the language of S. 6, 
and it was pointed out that the words ''or the person claiming 
through him”, which were to be found in English statutes, after the 
persons under disabilities named, were omitted in S. 6: 


*‘But apart from that, if we come to the Indian Act we find in S. 6, Cl. (1)» 
it is only the minor, the insane or -the idiot who are mentioned as entitled 
to the benefit. Clause (2) speaks of successive disabilities to such persons. 
Clause (3) says that, where the disability continues up to the death of such 
a person his legal representative may institute the suit.”29 “The 
special provision in favour of legal representatives, and the provi¬ 
sion that such a representative can institute the suit after the death of 
the person who was under disability, made it clear that an assignee was 
not within the contemplation of the legislature, and that suits by such 
assignees during the lifetime of the disabled person should not have the 
benefit of the extended period. Clause (4) makes a similar provision in 


23. (1883) 9 Cal. 663 (667) (F.B.). 

24. Harak Chand v. Bhagbuf Prosad, (1897) 25 Cal. 409 (Assign¬ 
ment pendenti life; assignees substituted as plaintiffs after the period of 
limitation, held barred by time) ; also see Bhajan Behary Shaha v. Gtri^ 
Chandra, 17 C.W.N. 959; and Bhagaban v. Ishdn, (1918) 22 (3.W.N. 831 
46 I.C. 802 (Held, that a purchaser of property from a minor does not 
get by assignment the rights of a person under disability provided for 

by S. 6, Limitation Act). 

25. (1902) 26 Bom. 730=4 Bom.L.R. 513; Relied on Rudrakant v. 
Nobo Kishore, (1883) 9 Cal. 663 (F.B.); and Harak Chand v. Bhagput 

Prosad, (1897) 25 Cal. 409. 

26. (1916) 37 I.C. 221=40 Bom. 564=18 Bom. L. R. 579 (Explained 
in Mwhd. Nur Khan v. Lachmi Narayan), 

27. (1905) 28 Mad.-205=15 M.L.J. 249. 

28. (1919) 50 I.C. 380=42 Mad. 637. 

29. Ibid. • : 
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representatives when there have been successive dis- 

abihties”. ao 

The learned Judge, Seshagiri Aiyar, J., concludes 

“that on the principle expressio ttnius persoitnal vcl rei, csi exchtsio aitcrius, 
S. 6, should be regarded as not applicable to assignees from a minor", 

holding that the exemptions granted to minors are in the nature 
of personal privileges, which should not enure for the heneht of a 
^ bare transferee.®' The Punjab Chief Court 

cr^ ourts. followed this view in Hnkam Singh v. 

Shakabdin,^"^ and the Oudh Judicial Commissioner’s Court has 
several decided cases to same effect.®® The privilege of minor under 
this section was held personal, and not transferable in one case,®^ 
but the better view is that, this special privilege which is vested 
in the minor is extinguished as soon as the transfer is made.®® 
Accordingly the view followed was that an assignee cannot take 

advantage of S. 6, of the Limitation Act, on which all the High 
Courts are agreed.®® 

248. Section 6 refers to the period of limitation for a suit 

which the person under disability or some one 
Right to institute through whom he claims is entitled to insti- 

tute, not a period of limitation for a similar 
^uit which some other person may have been entitled to institute, 

. through whom the plaintiff does not claim. 

Tiimself, ^ niinor brought by a minor, through his guar¬ 

dians appointed by the Court, as owner of a 
shop, is a suit by the minor, and not the shop, which he is entitled 
to institute, and to have the suit decided on the merits.®® But, a 
suit by a minor, through his next friend, to recover the amount due 
•on a promissory note, executed in favour of his mother as Bcnami- 
dar, and alleged to have been made and delivered on account of 

his estate, is not a suit by the minor as the holder or payee or a 

person entitled at any time to sue upon the note.®® A suit on a 
3iegotiable instrument must be instituted in the name of the person 
who, on the face of the instrument is entitled thereto, or by a 

30. (1919) 50 I.C. 380=42 Mad. 637. 

31. Ihid, 

32. (1918) 44 I.C. 890=14 P.W.R. 1918. 

^ 33. Sitia Bux Singh v. Ram Newaz, (1926) 90 I.C. 741=1926 Oudh 20 
--2 O.W.N. 811; also see Imamuddin v. Mumtazunni^sa, 27 I.C. 118; and 
MuHd. Nur Khan v. Lachhmi Narayan, (1922) 66 I.C. 101=9 O.L.J. 88. 

34. (1915) 27 I.C. 118. (C/. 66 I.C. 101=9 O.L.J. 88.) 

35. (1922) 66 I.C. 101=9 O.L.J. 88, supra. 

36. Sitla Bux Singh v. Ram Newaz, (1926) 90 I.C. 741=1926 Oudh 
:^=t2 O.W.N. 811 . 

37. Bhagwanta v. Sukhi, (1899) 22 AIL 33 (F.B.). 

38. Chanbasappa v. Malkappa, (1923) 77 I.C. 476=1923 Bom. 368. 

39. Rdmanuja v. Sadagopa, (1904) 28 Mad. 205=15 M.L.J. 249. 
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holder deriving title from him.^° And a minor is not entitled to 
institute a suit on a promissory note taken by his guardian,-^ The 
guardian having taken the note, he is the person entitled to sue on 
it, and the suit would be barred if it was not brought within the 
ordinary period of limitation.^'^ The only right which the minor 
could have on his coming of age would be the right to sue his 

guardian for negligence.^^ This ruling is an 
Not by guardian. authority in a case where a promissory note 
has been taken in the name of the guardian alone.*^ If on the 
other hand the promissory note is taken in the name of the minor 
alone, then it is reasonably clear that the minor would have three 
years from attaining his majority in which to snc.^^ In Yeknath 
R.ainchaudyci v. Wainau Brahmdev^^ the bond in suit was obtained 
in the minor’s name alone, through the instrumentality of the 
guardian of the minor. It was argued that the minor’s brother 
could have sued on the bond and given a valid discharge, and conse¬ 
quently the suit was time-barred. But the Court held that the 
plaintiff’s brother not being a party to the bond, S. 8 of the Limi¬ 
tation Act, 1877, did not apply, and the time did not begin to run 
against the minor until the latter attained his majority. So too, in 
Mahipatrav Chandrarav v. Nensuk Anafidrav an account current 
was continued after the death of a lender for the benefit of the 
lender’s son, and eventually a balance was struck by the mother 
and guardian of the infant. It was there held that, although the 
balance was struck by the guardian, the minor would have an ex? 
tended time after attaining his majority in which to sue. Where 
a document is given to the minors acting by their mother and 
guardian, it has substantially the same effect as if it was given 
to the minors alone,'*® and where the minor concerned A, B. acts by 
his guardian X, the case falls within the principle of Yeknath 
Ramachandra v. Waman Brahmadev,^^ and not within the principle 

of Ramanuja v. Sadagopa.^^ 


40. Suhharaya Iyer v. Vaithinatha Iyer, (1909) 33 Mad. 115. 

41. Vishnu Narayan v. Keshav Gajanar, (1924) 80 I.C. 474=^1924 
Bom. 468=26 Bom. L. R. 426. 

42. Ibid. 

43. Ibid . 

44. Pandharinath v. Ajamkha, (1927) 100 I.C. 95=50 Bom. 831=1927 
Bom. 61. 

45. Ibid., relied on Yeknath Ramchandra v. Waman BrahmadeV, 10* 
Bom. 241. 

46. 10 Bom. 241, supra. 

47. 4 Bom. H. C. R. A. C. J. 199. 

48. Pandharinath v. Ajamkha, (1927) 100 I.C. 95=50 Bom. 831 1927" 

Bom. 61. 

49. 10 Bom. 241=5 Ind. Dec. (N. S.) .548. 

50.. 28 Mad. 205=15 M.L.J. 249. 
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CAPACITV^^a^ MmORS IN REPRESENTATIVE 
CAPACITY.— A minor plaintiff is not deprived of the benefit of 

6. 6, Limttation Act, by reason of his suing in a representative 

capacity, e,g., as the Shebait of an idol. It must appear, however 

1 nr the mhiority of the 

P brought within three years of his 

attaining majority'. An idol has no power to bring a suit except in 
the name of the trustee." ^ 

250. APPLICATIONS MADE IN EXECUTION- 

Section 11 of Act XIV of 1859. used the expression “the right'to 
bring an action , which was held not to include the right to take 
proceedings to execute a decree.® Even under the terms of the old 
Act of 1859, It was held m same cases that the words “to bring 
an action, or suit, must be taken to include execution proceed¬ 
ings. In Act XV of ip7, S. 7, the expression used was a general 
one, t/iar., a person entitled to institute a suit or make an ahblka- 

l’ \ institute the suit, or make the aMcation" 

which would govern an application for review,® or for leave 
to appeal.' But, the present Act IX of 1908, is limited expressly 
to appluaHons for execution only, and the change in the law ren¬ 
ders obsolete rulings under Act XV of 1877, where extension of 
time was allowed on the ground of personal disability of the ap- 
pli^t m cases of review, leave to appeal, substitution of heirs 
ing asi e a sale, etc.or for re-delivery of mortgaged property.® 
AS 5. 6, of the Limitation Act applies only to cases dealt with by 


tP I •WemoBi®/fwman, (1904) 32 Cal. 129 

La V,’ upon >n Sekkar v. Kuloda Prosad, (1919) 50 I.C. 525 

5. Dabee Dutt v. Suhodra, (1876) 25 W. R. 449 . 

6 . C£, In re Siiaram, (1893) 15 All. 14. 

Cf (1918) 48 I.C. 39=5 O.L.J. 55 i 

fazl Karxm v. Annada HIT 4ni — ii; r w m oac i xri . ’ 

{. under new Act, Exemption by reason of minority not allowed). 
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the statute itself, it does not exempt a minor from the provisions 
of S. 48, Civil Procedure Code.® 

251 \n application for restitution under S. 144, Civil Pro¬ 
cedure Code, falls within the purview of 
Application for this section. It has been held by the Bombay 
restitution. High Court, that an application /or the exe¬ 

cution of a decree, within the liberal mean- 

ing of the terms used in S. 6, of the Limitation Act, i"cl«des an 
application for restitution in consequence of the decree, and 
time for making such application m the case of a minor, is, the e 
fore, extended under the provisions of this section. 

Illustrations. 

(11 Where a decree was passed by the trial Court for delivery of certain 

lands in favour of the plaintiff, and in execution of that decree the lands 

were delivered to the plaintiff; but, on an appeal preferred by e minor 

a^fen.lint the decree was amended by the High Court excepting two survey 
defendant the decree was am held competent to make 

arap^Iicathm Jor rc"th«.ion, "f those two survey numbers^ within three 
years of attaining the majority, as it was virtually an application for execu¬ 
tion of the High Court decree amending the decree of the trial Court. 

(Z's Where C brought a suit for redemption of a usufructimry mortgage, 
againft 5 anTit wardecreed on payment of Rs. 11,000, and C entered mto 

possession of the mortgaged property on Tecr'Ie of he trTal 

Led by the «<lemption dec e. B t. on 

Court /“™3"/LLed to reLver the amount of mesne profits, 

uy Wdy entitled to claim the benefit ot b. o ol zne 

made by C, held, tnat o, tm'X ^ 144 of the Code 

Limitation Act, for his application made in 1923, under b. 144 ol 

of Civil Procedure. 

(3) An appUcaltr?:' purposesLfTL 

rmTt:t^Lct: ‘%T rhRhtoL^ mmor so long as disability 

continues.!® 

252 Section 6, Limitation Act, can have no application m 
252. Sectioi proceedings to obtain a 6nal 

Applications not decree in a mortgage suit, which are not 
governed by S. 6. proceedings in execution, but are proceedings 


826. 


9. Ram Nath Tewari v. Chatterpulman, (1915) 30 I.C. 521—13 A.L.J. 

10 Kurgodi Gonda v. Ningan Gonda, (1917) 41 Bom. 

= 19 Bom. L. R. 638. Cf. Bari Mohan Dalai v 'f 

Cal. 646=56 Cal. 61 (77) (S.B.) (But, where the 

granted by the decree of the appellate Court taken by itself, the remedy 
provided for by .S. 144, C. P. Code is not required). 

11 j« -<* • • 

12. Sant Sabai v. Chhutai Kurmi, 1926 Oudh 199=92 I.C. 23=3 Qu^ 

13. Akhtdr Hussain v. Qudrat Alt, 1924 Oudh 31=80 I.C. 7?.5rTl-i 

O.L.J. 133=26 O.C. 206. - 
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in the suit for enforcement of the mortgage.*^ An application 

filed for a final decree for sale, governed by 
Applications^ for Art. 181, Sch. I, Limitation Act, made within 

mortga^^'tuit.'” ^ 

accrued to the applicant, on his attaining 
majority, was held to be within limitation.''-' A mortgage suit re¬ 
mains pending until a final decree is passed."’ An application for a 
final decree in a mortgage suit, which being governed by the Code 
of Civil Procedure is subject to the limitation prescribed by Art. 
181 of the Sch. I of the Limitation Act, does not come within the 
scope of S. 6, of the Limitation Act, as this section applies solely 
to the time for the institution of a suit, or the time for an application 

for an execution of a decree.'’^ Similarly 
Application for a under the new Act IX of 1908, an applica- 
persona for a personal decree against the 

mortgagor, under O. XXXIV, R. 6, Civil 
Procedure Code, 1908, cannot fall within the provisions of S. 6; and 
^e privilege of making the application after the disability of minor¬ 
ity has ceased, which existed under S. 7, of Act X\' of 1877, 
is. taken away, and a minor must now make such an application 
within the period prescribed under the First Schedule of the Limi- 

Application for Act."® The Act IX of 1908, has 

leave to appeal. provided certain safeguards in the case of 

a minor, and an insane person, or an idiot 
with reference to the institution of suits or the making of appli¬ 
cations for the execution of decrees. These safeguards are 
contained in Ss. 6, 7, 8 and 9 of the Act. It has been remarked 
that under those provisions persons under such legal disability would 
not be permitted to apply for leave to appeal after the period 
of limitation had expired.^® 


under O. 34, R. 6. 


Musaffar Ahmed, 1933 Cal. 508 
7iov7^^^o Relied on Ramji Lai v. Karan Singh, 

V. Baijnath Prasad, 1922 

All. 383=44 All. 668=75 I.C. 485. 

15 1933 pi. 508=144 I C. 768=37 C.W.N. 184, supra; also sec 

Ntsamuddut Shah v. Bohra Bhvm Sen, (1918) 40 All. 203—43 I C 870= 
16 A.L.J. 85. 

16. Muhd. Masikullah V. Jaraq Bai, (1915) 37 All. 226; Rcld. in 
Ntsamuddtn v. Bohra, 40 All. 203=43 I.C. 870. 

—ic'xT Krishnarao v. Baijnath Salig Ram, (1918) 48 I C 934 

AIL 203=?6 

iWo/wmwad Saleh v. Chandra Kumar Mukherji (1930) 
122 I.C. 201 (202)—1930 Cal. 34=56 Cal. 1117; (1929) 33 C.W.N. 519. 

t'?-' Commercial Bank. (1918) 

wl w Pershad v. The Collector of 

ptore, 144 P.W..R. (S 7, Act XV of 1877, not applied to an applica¬ 
tion for leave to appeal, which was ancillary to admission of appeal). 
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An application for a certificate under Civil Procedure Code 

that the requirements, of appeal to Privy 
Application for Council are satisfied, is merely preliminary 

admission of appeal ancillary to the admission of the appeal. 

to Privy Council. ^ XV of 1877, 

and a fortiori^ S. 6 of the present Act IX of 1908, can have no 
application to applications for the admission of such an appeal. 
Accordingly, where in 1885, the High Court in appeal passed a 
decree to vvLich a minor under the Court of Wards was a party, 
and having attained his majority in 1894 he sought to appeal to 
His Majesty in Council and presented an appeal within six months 
of the date when he attained majority, it was held that the appli¬ 
cation was barred by limitation.An ap- 
Applications for plication under O. XXII, R. 3, Civil Pro¬ 
bringing legal repre- cedure Code, 1908, to bring on record the 

sentative on record. legal representative of a deceased appellant 

must be made within six months of the lattePs death. Section 6 
^ . - of the Limitation Act does not apply to such 

se«fnV'\‘srde ex applications.- Section 6 of the present 

parte decree. Limitation Act, IX of 1908, is materially 

different from S. 7 of Act XV of 1877, and, 
under the new law the plea of minority is available only in case of 
suits and applications for execution of decree. Accordingly, the 
period of limitation prescribed by Art. 164, for setting aside a 
decree, cannot be extended on the ground of the minority of 

defendants.23 Similarly, a minor appellant, 
whose appeal has been dismissed in default, 
cannot take advantage of S. 6, of the Limita¬ 
tion Act for making an application for resto¬ 
ration of the appeal, under O. 41, R. 19, Civil Procedure Code. 

An application under paragraph 20, of the 
Application to file Second Schedule to the Code of Civil Pro- 
an award. cedure, to file an award, is not a suit for the 


Application for 
the re-admission of 
an appeal. 


20. Thurai Rajah v. Jainilabdeen Rowthan, (1895) 18 Mad’. 484; also 
see In re Sitaram, (1892) 15 All. 14 (As regards law under Act XV of 

1877). 

21. Ibid. 

22. Ma Min Thin v. Maung Po Win, (1916) 35 I.C. 438 10 Bur. 

.L. T. 27. _ 

23. Manoharlal v. Mt. Sadikg Begum, 101 P.R. 1916 37 I.C. 292— 

202 P.W.R. 1916; also see Chidambaram v. K^ruppan, (1910) 8 I.C. 543— 

.35 Mad. 678=1910 M.W.N. 711=9 M.L.T. 75 (Held, that a person, who 
by reason of minority would have an extended period of limitation urider 
the old Act for making an application, cannot after the new Act came into 
force claim the benefit of the exemption under the old Act) . 

24. Sonubai v. Shivajirao, (1921) 60 I.C. 919=45 Bom. 648=23 Bom. 
L. R. 110. 
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su't'’Trt°^78''"“««bered and registered as a 

with siih ^ Limitation Act. which deals 

with such apphcatwns, comes not in the division of suits, and S. 6 

Limitation Act does not cover such applications*' 

253. APPEALS: SECTION NOT APPLICABLE TO — 
Appeals are to be distinguished from applications. Even under the 
Limitation Act XV of 1877, the corresponding S. 7 of the Act. was 

°"'y suits and applications, and making 

o mention of appeals. By the Limitation Act of 1908, minors 

as such have no privilege of disability except as regards suits, and 

applications for execution.*’ Where a decree was passed against 

an infant, represented by duly appointed guardians, held that in 

the absence of fraud or neglect on the part of the guardians the 

<lecree was not open to attack, after the appellant attained his 
majority. 


254. Section 6 of the Limitation Act applies only to cases, 

dealt with by the statute itself. It does not 
Applications un- exempt a minor from the provisions of 

S. 48, Civil Procedure Code.^® In Moro 
a a view* Sadashiv v. Visaji Raghiinath,^^ Sargent 
CJ., held that S. 7 of Act XV of 1877 (now S. 6, Act IX of 1908)’ 
•strictly speaking only applies to cases dealt with by the statute 
itself.^® But he, however, goes on to say “that the general princi¬ 
ples of law as to disability of minors, to which the provisions of 
the Civil Procedure Code must, in the absence of anything to the 
contrary, be deemed to be subject^’ . . . “is that time does not run 
•against a minor, and the circumstance that he has been represented 
•by a guardian does not affect the question’’.^! But this was not ap¬ 
proved in the Allahabad case of Ramnath Tewari cited above.^^ In 

9 


25. Ma Them Tin v. Maimg Ba Than, (1923) 76 I.C. 493-1923 Rang. 
226=1 Rang. 256. 

26. B'echi v. Ahsanullah Khan, (1890) 12 All. 461 (480) (F.B.). 

27. Fazl Karim v. Annada Mohan Roy, (1911) 11 I.C. 401=15 C.W.N. 

845. 


28. Karsondas v. Bai Gungabai, (1905) 30 Bom. 329. 

Tewari v. Chatierpalman, (1915) 30 I.C. 521=13 A.L.J. 
also see Prem Nath v. Chatar Pdltnan, (1915) 27 I.C. 865=37 All. 638 
166 {Held, that S. 6, Limitation Act, serves only to extend, for 
4he benefit of minors, periods of limitation provided by the Act itself; it does 

.not extend the period of limitation provided by S. 48 of the Code of Civil 
Procedure, 1908). 

30. (1891) 16 Bom. 536; Followed in Ramkrishna v. Ramchandra 
'(1930) 54 Bom. 776. 

31. Ibid., 16 Bom. 536. 

32. (1915) 30 I.C.^^21=;13 A.L.J. 826; also see (1915) 27 I.C. 865= 

13 A.L.J. 166 (Followed: P.R. 1894 ; 37 Mad. 186=18 I.C. 586; Not 

sipproved: 16 Bom. 536). 

35 
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Balarmn Vithalchand v. Deoji Dubai, the Bombay High Court held 
that Art. 182 of the Act, showed that the fresh periods which could 
be obtained under that article did not escape the provisions of S. 48,. 
Civil Procedure Code.^^ * 

The Madras High Court, has observed in Ramana v. Babu,^* 
Madras view. that 

“it is unnecessary to consider whether the other general provisions of .the- 
Limitation Act contained in Ss. 4 to 25 would be applicable or not, where- 
the period of limitation is prescribed by some special Act and not by the 
general Code of limitation, S. 6 is expressly limited to cases where the 
liniitation is provided for in the Limitation Act. We therefore agree 
with the Judge in holding that the plaintiff cannot claim, the benefit of S. 6- 
of the Limitation Act.” 

It has also been held that the period prescribed in S. 48, Civil 
Procedure Code, is not strictly a period of limitation in spite of 
its being so described in Art. 182, but it only forbids execution after 
the prescribed period of 12 years as a rule of procedure, and thus it 
will not be governed by the rules of the Limitation Law.®® It 
is pointed out in Ramana v. B<ibu^^ that minority unless expressly 
provided for in the statute would be no ground of privilege, under 
English law, Beckfard v. 14^ade, (1805) 17 Ves. 87: 34 E. R. 34, 
and the same view must be held in this country also.®’^ 

The decision of the Punjab Chief Court 
Punjab view. Jhandu v. Mohanlal,^^ is in accordance 

with the view taken by the Madras High Court on the question. 
It was held by Plowden, S.J., and Frizelle, J., that S. 230, Civil 
Procedure Code, 1882 (S. 48, Civil Procedure Code, 1908), is in 
absolute and unqualified terms as regards persons, and a minor 
decree-holder is not tacitly exempted from its operation. That 
S. 7 of the Limitation Act is applicable to applications by minors 
so as to extend the period prescribed by Art. 179 of Sch. II of the 
Limitation Act, 1877: and S. 230, applies only to applications 
which are not barred by law of limitation under Art. 179. The 
enactment in the Civil Procedure Code limiting the period during 
which execution shall be granted of a decree once put in actual 
execution is one made for the benefit of the judgment-debtor and 

33. (1914) 39 Bom. 256. 

33-a. Ibid. 

34. (1912) 37 Mad. 186=18 I.C. 586 (Benson and Sundara Ayyar, JJ.> 
(Dissents from Moro Sadashiv v. Visaiji Raghunath, 16 Bom. 536). 

35. Subbaroyan v. Natarajan, (1922) 45 Mad. 785=43 M.L.J. 168; 
Jurawan v. Mahabir, (1918) 40 All. 198; Shiam Karan v. The^ollector,. 
(1919) 42 All. 118; Mannarswami v. Ramaswanti, 1929 Mad. 394=119 I.C. 
39 (S. 48 is not a rule of limitation and question of minority is wholly 

irrelevant) . 

36. (1912) 37 Mad. 186=18 I.C. 586, supra, 

37. See Mohatfnmad Bahadoor Khan v. Collector of] Bareilly, (1874^ 
1 I.A. 167 (P.C.). 

38. 128 P. R. 1894. 
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protects them from being subject, without limit in point of time, 

Calcutta view execution proceedings.^® The Calcutta 

High Court, has held, in Lolit Mohun v. 
JoHoky Noth, that S. 7, Act XV of 1877, arrests the operation of 
limitation under Art. 179 of the Limitation Act, but no opinion was 
expressed on the question whether this affects the limitation of 
twelve years from the date of the decree provided by S. 230, Civil 
Procedure Code, ISSZ."*® 

255. Section 6 of the Limitation Act, 1908 (corresponding to 

S. 7, of Limitation Act XV of 1877), allows 
Applications ^ minor, etc., disabled person, such further 

under other Acts. time after the disability has ceased, as would 

otherwise have been allowed from the time 
prescribed for such suit, in the third column of the Second Schedule 
annexed to that Act. As suits for rent do not come within that 
Schedule, the Calcutta High Court held in Girija Nath v. Patani 
Bibee, that in a suit under Bengal Act VIII of 1869 for arrears 
of rent, which accrued during minority, the plaintiff is not entitled 
to a fresh period of limitation under Ss. 6 and 7 of the Limitation 
Act, 1877. Similarly, it was held in Akhoy Kumar Sur v. Bejoy 
Chand Mohatap,^^ that in a case where the limitation is determined 
by the provisions of S. 167 of the Bengal Tenancy Act, S. 7 of 
the Limitation- Act, 1877, could not have any application, and the 
minor was not entitled to any fresh period of limitation. The 
Calcutta view has been followed by the Nagpur Judicial Commis¬ 
sioner s Court, in Balkrishna v. Bala, where it was held that S. 6 
does not apply to a suit brought under S. 69, sub-S. (4) (1) of 
the Central Provinces Land Revenue Act, the limitation for which 
is provided in the sub-section itself.'*^ In a Full Bench case, the 
Madras High Court held that the Registration Act, 1877, being 
a special Act complete in itself, the provisions of Limitation Act, 
S. 7, Act XV of 1877, did not apply to suits instituted under S. 77 
for a decree directing a document to be registered.'*^ As a general 
rule, a statute prescribing rules for special and exceptional cases 
is not controlled by subsequent legislation of a general character. 
See Aberga/uenny v. Bruce*^; Lord Hatherley, V.C, thus states the 
proposition of law, in the case of Fitzgerald v. Champney ^^:— 

39. 128 P.R. 1894. 

40. (1893) 20 Cal. 714 (716) (It was assumed that S. 7 of Act XV 
of 1877 would be applicable to the 12 yeard' period prescribed by Civil 
Procedure Code, though such period could not be extended by disability 
slubsequent to date of decree). 

41. (1889) 17 Cal. 263. 

42. (1902) 29 Cal. 813. 

43. (1918) 46 I.C. 879 (2) (Nag.). 

44. Veeramma v. Abbiah, (1893) 18 Mad. 99 (F.B,). 

45. L. R. 7 Ex. 170. 

46. 50 L. J. (Ch.) 77. 
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“The reason is that the legislature having had its attention directed to 
a special subject and observed all the circumstances of the case and provided 
for them, does not intend by a general enactment afterwards to derogate 
from its own act when it makes no special mention of its intention to do so/’ 

It has been held by the Calcutta High Court, in Shanker Pro- 
sad V. Bahu that the Sonthal Parganas Regulation (III of 

1872) does not make any exception in favour of minors and the 
minority provisions of the general Limitation Act have reference 
to the period of limitation prescribed in that Act. 


TITLE III: CLAUSE (1) EXPLAINED. 

256. GENERAL OBSERVATIONS. —^We have noticed 
under Title II, Ss. 247-255, ante, with reference to scope, and 
applicability of S. 6, of the Limitation Act, IX of 1908, that (1) It 
gives a personal privilege, to a person under one of three specified 
disabilities, to institute a suit, or make an application for execution, 
after the disability has ceased. These exemptions do not attach 
to the title or the property of the person under disability. (.See 
Ss. 247-249.) 

(2) That S. 6, Limitation Act, is not applicable to suits and 
applications for which a period of limitation is prescribed not in 
the First Schedule, but by any Act other than the present Limitation 

Act. (Ss. 252-255.) 

We shall now notice in detail some further points in connection 
with this clause. 


Person. 


257. The word person”, though in the singular, would 

include the plural, ‘'persons*': It means not 
only a single individual, but also a body of 
individuals.^® The Madras High Court, noticed in Seshan w. 
Rajagopala,^^ that the language of this section is substantially the 
same as that of the proviso in the Statute of James I and 3 & 4 

Will. IV, cap. 42, S. 4. Grammatically, 
Grammatical “they only extend to cases where the per¬ 
son individually a single plaintiff or persons 


meaning. 


in the plural, when there are several plaintiffs, are not in a situation 
to protect their interests.*’®® Accordingly, it was held by the 
Madras High Court, 

“that S. 7 (Act XV of 1877) applied to cases in which there was either 
one decree-holder and he was a minor, or in which all the joint decree- 
holders are minors, or labour under some other disability: but, this section 
■does not, seem to be intended to apply to cases in which the minor's interests 
can be protected by joint decree-holders, who were also interested in the 
subject-matter of the decree.” 


47. (1915) 28 I.C. 241 (Cal.). 

48. See General Clauses Act,-X of 1897. 

49. (1889) 13 Mad. 236 (240). 

50. Perry v. Jackson, 4 T. R. 519, cited in 13 Mad. 236 (240, 241). 
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This construction was approved in Vigneszvara v. Bapayya,^ where 
it was held that in case of disability of one of two joint-claimants, 
the suit was barred, although it would not have been barred if 
brought by the minor plaintiff alone. Similarly, it was held in 
Narayanan v. Daniodaran,^ that the mere fact that one of the 
plaiintiffs in a suit brought to set aside a sale is a minor is not 
sufficient to save the limitation bar, when there were major plain¬ 
tiffs jointly interested with the minor whose claim was barred by 
time. And again, in Motdvn Kutti v. Bccvi the principle 

was adopted that S. 7, Act XV of 1877, cannot apply to a case in 
which there are also majors having a common rights whose suit 
would be barred. The fact of the suit having been brought by 
the minors alone does not affect the principle of 

the decision in the above cases.The combined 

operation of Ss. 7 and 8 of the Limitation Act XV of 1877, was 
considered in ^hitisabibi v. A.hdul Nader Saheb,^ and the question 
was subsequently discussed by a Full Bench of the Madras High 
Court in Periasami v. Krishna Ayyan,^ which upheld the same view 
taken in the above series of Madras rulings that S. 7 of the Limita¬ 
tion Act, 1877, only applies where all the joint execution-creditors 
were under disability at the time when the period of limitation 
began to run; which dissents from the Calcutta view held in Surja 
Kumar Dutt v. Arun Chunder Roy.'^ The Madras Full Bench 
ruling was cited in Annapurnamma v. Akkayya,^ as authority for 
the view that S. 7 of the Limitation Act applies only where there 
is a sole plaintiff or where all the claimants were minors at the 
time the cause of action arose. 

The Calcutta decision, by Sir Francis MacLean, C.J., and 

Calcutta view. Banerji, J., held that when one only of several 

joint decree-holders was a minor, S. 7, 
Limitation Act, 1877, saved an application for execution by a minor 
decree-holder from being barred by limitation.® The same view 
has been taken by the Calcutta High Court in Jugul Kishore v. 


(1892) 16 Mad. 436 (439)—3 M.L.J. 216 (A suit by two sons to 
set aside the sale on the ground that it was illegal as contravening the 
provisions of S. 99, Transfer of Property Act). Cf. Ganga Dayal v. Mani 
Ram, (1908) 31 All. 156 (159, 160). 

2. (1893) 17 Mad. 189 (192)=4 M. L. J. 80. 

3. (1894) 18 Mad. 38 (40). 

4. Ibtd. 

5. (1901) 25 Mad. 26 (Cf.: 28 Mad. 479). 

6. (1901) 25 Mad. 431 (F.B.): Followed in Johnson v. The Madras 
Railway Co., (1905) 28 Mad. 479. 

7. 28 Cal. 465. 

8. (1912) 36 Mad. 544=24 M.L.J. 333 (F.B.). 

JQumar Dutt v. Arun Chunder,- 2B Cal. 465; also see Anando 
Kishore Das v. Anando Kishore Bose, 14 Cal. SO. 
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Baidya Nath,^'^ where a joint decree was passed in favour of one 
adult and two minors, who were not found to be members of a 
joint Hindu family, and the adult member was not acting as 
fCoftcij and, under the circumstances the adult decree"holder could 
not be held to have been capable of giving a discharge to the judg¬ 
ment-debtors without the concurrence of the minors within S. 7, 

Limitation Act. 

The Bombay High Court, in Govind Rum v. Tatia,'^ held 

that the reasoning of the English ruling 
Bombay view. relied upon by the Madras case did not 

touch the case of application by one of several joint decree-holders, 
inasmuch as under provision of the Civil Procedure Code, any one 
of the decree-holders can apply by himself for the execution of 
the whole decree; and the minor decree-holder can- therefore, 
apply for execution, even if other joint decree-holders are barred. 
This differs from the Madras decision in Seshan v. Raja Gopald^^ 
where it was held that S. 231, Civil Procedure Code, would not 
allow one decree-holder alone to claim exemption, while others 
are barred by limitation. In Mane hand Panachand v. Khupchand^^ 
where application for execution was made by the guardian* of minor 
decree-holders, one of whom attained majority, it was held that by 
reason of the First Explanation of Art. 179 of the Limitation Act 
(XV of 1877) an application made by a representative of one of 
joint decree-holders takes effect in favour of all. Therefore, 
though the elder decree-holder had attained majority, the applica¬ 
tions made by the guardian as the next friend of the minor decree- 
holder took effect in favour of both. 

A Full Bench of the Allahabad High Court in Zamir Hus¬ 
sain V. SundaP^ has agreed with the Bombay 
Allahabad view. view that no such restriction can be placed 

on S. 7 (Act XV of 1877), as was put by the Madras decision in 
Seshan v. Raja Gopala.^ 

258. A Hindu idol is a “Juristic entityhaving a juristic 

status with the power of suing and being 

Idol, as juristic sued, through the representation of human 
person. agency. In cases of gifts to idols, the pro¬ 

perty endowed may be intended to pass an 

absolute and entire interest in its favour.^^ The interests of the 


10. (1927) 55 Cal. 608=1927 Cal. 952. 

11. 20 Bom. 383. 

12. (1889) 13 Mad. 236. 

13. (1910) 34 Bom. 672. ^ o o-? 

14. (1899) 22 All. 199 (F.B.) (Followed in Jxwan v. Ram Sarup, Z/ 

All. 67). 


15. (1889) 13 Mad. 236. t a 

16. Jadunaih Singh v. Thakur Sitaramji, (1917) 39 All. I.A. 

187=1917 P.C. 177 (P.C.); also see Har Narayan v. Sursa, (19Z1) « 
All. 291 (P.C.) (Depends on construction of deed of endowment). 
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Idol are attended to by the person who has the deity in his charge, 
and who is in law its manager,^’ and custodian of the idol or the 
institution, called by whatever name.'® The Shebait of an idol has 
not the legal property but only the title of manager of a religious 

Right of suit endowment.’" A suit respecting property 
through manager* ^ wnicn an idol, as a juristic person capable 

of holding property, is interested, is properly 
brought or depended in the name of the idol, 
although ex necessitate ret, the proceedings in the suit must be 
carried on by the manager, as representing the idol.^o The real 
plaintiff is the idol, and a person suing on behalf of the idol is not 
personally interested in the suit any more than is the next friend 
or guardian of a minor.*^ However, even in religious dedications 
of the strictest character the possession and management of the 
dedicated property still belongs to the Shebait, in whom therefore, 
and not in the idol is vested the right to sue, when necessary for 

Minority of She- protection of the property.^^ Where 

bait, within protec- the Shebait is under age when the right to sue 
tion of S. 6. accrues, the case falls within the clear lan¬ 

guage of S. 6 of the present Limitation Act (S. 7, Act XV of 
1877).23 An idol, though regarded as a “perpetual infant,” his 
disability is not of the description falling under S. 6, Limitation 
Act: and he cannot be treated as a “minor” for the purposes of this 
section,^* Limitation runs against an idol on an improper aliena¬ 
tion of its property by a Shebait.^^ The Endowments of a Hindu 
mutt are not conveyed in trust, nor is the head of a mutt a trustee 
with regards to them.^® For purposes of limitation, and the benefit 
under S. 6, the expression plaintiff, would not include the judicial 


17. Pramatha Nath v. Pradyumna, 1925 P. C. 139=87 I.C. 305=52 
Cal. 809 (P.C.). 

18. Vidya Varuthi v, Baluswami, 1922 P.C. 123=44 Mad. 831 (P.C.). 

19. Maharanee Shibessuree v. Moothoora Nath, (1870) 13 W R 18 
(19) (P.C.). 

20. Jodhi Bai v. Basdeo Prdsad, (1911) 33 All. 735 (F.B.); also see 
Govinda Rao v. Chmnathambi, (1925) 91 I.C. 377=1926 Mad. 193 (An 
idol has no power to bring a suit except in the name of the trustee, or 
manager). 

21. Sheo Ramji v. Sri Ridhunath, (1923) 45 All. 319=1923 All. 160 
=71 I.C. 480; also see Tulsidas v. Bejoy, (1901) 6 C.W.N. 178. 

22. Jagadindra v. Hemanta Kumari, (1904) 32 Cal. 129=31 I.A. 203 
(P.C.). 

23. Ibid. 

24. Naurangi v. Ram Charan, 1930 Pat. 455=127 I.C. 817=9 Pat. 
885; also see and cf. Vidyapurna v. Vidynanidhi, 27 Mad. 435; and Raman 
Reddy v. Rangadasan, 49 Mad. 543 (549, 550). 

25. Chitar Mai v. Panchulol, (1926) 93 I.C. 652=1926 All. 392=48 
All. 348; also see Jnananjan v. Adof.emoney, (1909) 13 C.W.N. 805. 

26. Vidya Varuthi v. Baluswami, supra. 
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person of the idol, but th^ Shebait suing in a representative character, 
on behalf of the idol.^^ 

259 EXISTENCE OF GUARDIAN NO BAR TO 
CLAIM OF BENEFIT UNDER S. 6.—It has been noticed in 
S. 235, ante that a minor may sue or be sued through a ^ardian, 
as next friend or guardian ad litem, under provisions of U. 

The minor’s title to exemption (S. 236, ante) rests on the f^t 
of his minority and as long as the disability has not ceased, the 
minor may be represented by some adult person as his next friend. 
The fact that the minor is for a time represented by a ^ardian 
does not remove the disability of the minor,*® as a plaintiff, or as 

a decree-holder.^® . , ^ ^ • c- -i 

It was held by the Calcutta High Court in Fazil 

Karim v. Annada Mohan Ray,^^ that the privilege of disability 

in law, is not a mere incident of procedure, but a status of 

liability conferred on him by law, which is not affected by t e 

abolition of the privilege by the subsequent statute. This view 

was doubted in the later case, of Khondkar v. Chandra Kumar, 

where it was observed that there is no vested right in course of 

procedure. However, the Punjab Chief Court, similarly held in 

Giijarmal v. Sitaram,^^ that the new Act, could not be constmed 

as depriving a person of rights which he had under the old law, 

and which rights he was actually seeking to enforce at the time 

when the new Act came into force. ^ 


260. Every minor plaintiff, or applicant for execution of decree, 

has two courses open to him; viz., he may sue 
The privilege of qj- apply through his guardian before his dis¬ 
ability has ceased, or he may wait till he 
In the former case, though the suit is 
brought during the minority of the plain¬ 
tiff, or application for execution made during 
the continuance of the disability, through an 
adult guardian, he as a minor, is entitled to 
rely upon the provisions of S. 6, Limitation Act, and claim its fidl 
benefit for himself.®^ A guardian of a minor is entitled to benefit 


minority, 
attains his majority. 

Suit or applica¬ 
tion by minor 
during minority. 


27. Dasarathi v. Asit Mohun, (1920) 59 I.C. 126 (Cal.). 

28. Moro Sadashiv v. Rctghunath, (1891) 16 Bom. 536 (537); Mon- 
mohun v. Gunga Sundery, 9 Cal. 181; Phoolbas Koonwar v. Jogeshur 
Sahoy, (1875) 1 Cal. 226 (P.C.). 

29. Anantharamcn v. Karuppanan, (1881) 4 Mad. 119. 

30. Lolit Mohun v. Janoky Nath. (1893) 20 Cal. 714; Norendra v. 


362. 


Bhupendra, (1895) 23 Cal. 374. 

31. (1911) 11 I.C. 401=15 C.W.N. 845. 

32. 56 Cal. 1117=33 C.W.N. 519=49 C.L.J.- 

33. 5 P.L.R. 1910 (Rattigan, J.). . . / - 

34 Rant Ghose v. Greedhur GhoSe, (1870) 14 W..R. 429j 

Monmohun Buksee v. Gunga Soohdery. 9 Cal. ISl- (Mmor decree-holder s 
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of minor’s legal disability for purposes of limitation,because a 
suit by a guardian on behalf of a minor is the suit of the minor 
and IS pvemed by the law of limitation applicable to the minor«« 
Lven though the ordinary statutar)^ period for a suit, or application 
for execution has elapsed the minor plaintiff, or applicant, through 
nis guardian or next friend, may claim exemption from the opera- 
Uon of the limitation during the whole period of his minority.^^ 
Time does not begin to run against the minor until he attains 
majority;®® and, consequently, during the period of disability, it 
being open to the minor to sue or apply through his guardian,®® the 
privilege of minority subsists; and the minor’s representation’ for a 
time by an adult guardian does not remove the disability of the 
minor,**® In the Punjab, under customary law, every minor who 
was in existence at the time of the alienation which is being challenged 
by him, can bring a suit within three years of attaining majority. 
Therefore, where the plaintiffs are still minors, they have clearly 

ample time for bringing their suits, and they cannot be defeated on 
ground of bar by limitation.*^ 


Suit by minor 
within tluree years 
of attaining major¬ 
ity. 


In the other case, where a minor sues on a cause of action which 

had taken place during his minority, the 
minor may avail himself of the ordinary 
period of limitation, if it suits him, or if the 
suit would be barred under the ordinary law 
of limitation, he can bring such suit within 
three years of his attaining majority, under provisions of S. 6, 
Limitation Act. Where a right of action accrues to a minor, the 
fact that his guardian might have maintained his suit on his behalf 
during his minority does not deprive him of the protection given 
to him by S. 6.*® A minor decree-holder may apply for execution 


option either of applying through his guardian during his minority, or to 
wait until his disabilty ceases). 

35. Ram Chunder v. Umhika Dossia, (1867) 7 W.R. 161. 

36. Suffuroonissa v. Noorul Hossein, (1872) 17 W R 419 * also see 
Khodabux v. Budree Narain Singh, (1881) 7 Cal. 137 * (Held, ’“that the 
right to sue is that of the minors, and can be exercised by them within a 
certain time from their attaining majority" .... “If they have a right 
to sue, and that right has not been exercised on their behalf by their 
guardian, it exists until they are qualified to act for themselves." 

37. Ganda v. Jawand Singh, 112 P. R. 1881. 

38. y^knath v. Woman, (1885) 10 Bom. 241; also see Moro Sadashiv 
v. Visaji Raghunath, (1891) 16 Bom, 536. 

39. Phoolbas v. Jogeshur, (1875) 1 Cal. 226 (243) (P.C.). 

40. Andntharama v. Karuppanan, (1881) 4 Mad. 119; also see Jug- 
mohun y, Luchmeshur, 10 Cal. 748; Jagjivan v. Hasan, 7 Bom. 179; and 
Vira Pillai v. Muruga Muttavan, 2 M.H.C.R. 340. 

41. Sarwan Singh v. Mt. Basanti, 1934 Lah. 908 (Young. C.J. and 
.Kangilal, J.). 

42. (1904) 32 Cal. 129 (P.C.). 

36 
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himself after attaining majority within three years thereafter, sub¬ 
ject to the provisions of S. 48, C. P. Code. 

261. “MAY INSTITUTE SUIT, OR MAKE THE AP¬ 
PLICATION’’.—The following illustra¬ 
tive cases, establish the principle that minors 
may claim the benefit of S. 6, both during the 
period the disability exists, and after the 
cessation of disability, irrespective of the 
fact whether they have a guardian or 

not. 


Suit or applica¬ 
tion by minor, 
during minority, or 
after cessation of 
disability. 


Illustrations. 


(1) A, suit is brought on behalf of a minor, during his minority, by 
his mother to recover possession of a plot of land mortgaged, without 
lawful authority, by minor’s uncle as his sarbarah, or manager, more than 
three years after the date of the transaction sought to be impeached. The 
suit will be within time.^® 

(2) A decree was passed in 1881 in favour of A and Si On death of 
B, he was represented by his minor sons and daughter. An application 
for execution by B’^s widow was dismissed in 1888and in 1894, the ^minor 
sons made another application through another guardian. The application 

was held not time-barred."** 

(3) A minor obtained a decree in 1873. The decree was first executed 
in 1875, by his natural father as his guardian. A fresh application by 
minor on attaining majority in 1879 was held saved from limitation.-*5 

(4) By virtue of S. 6 (1), Limitation Act, an application by a minor 
to be substituted as legal representative of a deceased party is valid if made 
during the period of his minority.*® 

(5) The existence of a next friend or guardian ad litem cannot deprive 
a minor of the benefit of S. 6, Limitation Act, and the minor can make an 
application for execution of decree after his attaining majority within the 

time allowed by S. 6.*^ 

(6) A lunatic is protected under S. 6, as long as he is under disability. 
The mere fact that there was a guardian on his behalf, who could have 
sued earlier, would not deprive him of the protection given by that section.*® 

(7) If the person entitled to execute a decree is under a disability at 
the time when any one of the six periods mentioned in Art. 181, Limitation 
Act, 1877 (Art. 182, present Act), commences, the operation of the Act is 
suspended during the continuance of the disability by the operation of S. 6, 

Limitation Act.*® 

(8) An application to set aside an auction sale, preferred on behalf of 
a minor, by his next friend, not made within one year from date of sale 


43. Ganda v. Jawand Singh, 112 P. R. 1881. 

44. Zamir Hasan v. Sundar, (1899) 22 All. 199 (F.B.). 

45. Anantharama v. Karuppanan, (1881) 4 Mad. 119. 

46. Ma Sein Hnyin v. Lutchman 

Relied on Phoolbas v. Jogeshur, 1 Cal. 226 (248)—25 W.R. 285 (P.C.). 

47. Jagat Narain v. Narbada, (1913) 21 I.C. 365 (Oudh). 

48 Musi Imran v. Collector, 1934 All. 434. 

49. Lolit V. Janaky, (1893) 20 Cal. 

(1895) 23 Cal. 374 (388); cf. Perxasamt v. Krishna, (1902) 25 Mad. 431 

(436, 444). 
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(Art. 166, Act XV of 1877) was held to be within time, under S. 7, of old 
Act.®® 

(9) Where the two adult sons of a deceased appellant failed to apply 
for representation within prescribed time, the minor son, was allowed to 
proceed with the appeal several months afterwards, as representative of 
deceased. ^ 

(10) If a reversioner, and his minor sons are alive at the date of an 
alleged adoption, they have separate rights derived from the common 
ancestor. The right of the father being barred does not bar the right of 
the son, if he be a minor. The son will have the advantage under the 
Limitation Act of adding the period of his minority to the Limitation 
period. ® 

262. DISABILITY AT STARTING POINT OF LIMI¬ 
TATION.—It has been noticed in S. 240, ante, dealing with question 
of legal disability under S. 6 of the Limitation Act, that plain¬ 
tiff in a suit or an applicant for execution of decree must be 
in existence and under a disability at the date from which the 
period of limitation is to be reckoned.^ This section requires that 
the plaintiff must have been a minor when the cause of action first 
arose, and. in his favour, otherwise he cannot claim any exemption 
under this section, where the person having the right to sue 
was under no disability at the time.^ Section 6 only applies when 
the disability is in existence at the time when the limitation begins 
to run.^ 

The Allahabad High Court, held in Bhagat Biharilal v. Ram- 
nath,^ that the person whose minority would, under S. 7 of the 
Limitation Act, 1877, (S. 6, of the present Act), save the opera¬ 
tion of limitation must be the person who was entitled to bring the 
suit or make the application on the date from which the period of 
limitation for the particular suit or application was to be reckoned. 
In this view they were supported by an earlier ruling of the same 
Court in Lachman Prasad v. Bhagwan Singh.'^ “Section 6, requires, 
as a condition precedent to limitation being extended on account 
of disability, that the disability shall have existed"' at the time from 
which the period of limitation is to be reckoned.” i.e., the time 
stated in the third column of the first schedule under the article 


50. Gujarmal v. Sitaram, 5 P. L. R. 1910. 

1. Bhikaji Ramchandra v. Purshotam, (1885) 10 Bom. 220, 

2. Hari Ram v. Sali, 1934 Lah. 968 (2) (Young, C.J. and Din 
Muhammad, J.). 

3. Miranditta v. Biharilal, (1920) 54 I.C. 838 (Lah.). 

4. Nwheeram v. Shmheebhusha^, 5 W.R. 169; Vira v. Muruga, 
2 M.H.C.R. 340. 

5. Dunichand Pannalal v. Kuldip Singh, 1935 Lah. 144 (1); also see 
Udaya Muihier v. Shunmugam Chettiar, 1935 Mad. 431=1935 M.W.N. 
304=41 M.L.W. 610 (S. 6, not applied where plaintiff was not born at 
time of alienation made by his father). 

6. (1905) 27 All. 704. 

7. 1886 A.W.N. 49. 
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which is appropriate to the particular case.® Plaintiff must be a 
minor, or under disability, and in existence when right to sue 
accrues.^ A person not bom on the date of cause of action can¬ 
not obtain the benefit of this section, during his minority,^® or on 
coming to age.^ 


263. It must be noticed that in Act XIV of 1859, the privilege 

Accrual of cause disability was applied to those persons 

of action. only whose disability existed **at the time 

when the right to bring an action first** 
accrued. Under S. 7, of Act IX of 1871, also the disability must 
be in existence **at the time the right to sue accrued**. Under the 
present section, as under the corresponding S. 7 of Act XV of 
1877, the existence of disability is required “at the time from 
which the period of limitation is to be reckoned”. This terminus 
a quo, or starting point of limitation, depends upon the scheme of 
the present Limitation Act in its schedule, and “is not necessarily 
identical with the one given in prior Acts. For example, see Arts^ 
10, 85, 101, 118 and 164, etc. Also see and cf. Art. 145.^^ The 
extended period under S. 6 can only be claimed by a person entitled 
to institute the suit at the time from which the period of limitation 
is to be reckoned.^® Their Lordships of the Privy Council held 
in Ranodip Singh v. Parmeshwar Prasad^^ that a person who was- 
not in existence at the time does not come within this description 
and therefore is not entitled to the benefit of this section. It 


was stated in Umra v. Ghulam,^^ by the Punjab Chief Court, that 
although a reversioner, born after an alienation has been made, is 
under certain conditions undoubtedly competent to contest its 
validity, he can only do so if the period of limitation, under Punjab- 
Act I of 1900, has not expired before the date of his birth and if 
his suit is brought within the period prescribed by law. The same 
decision was given in Inayat Khan v. Shdbu}*^ that in case of an 
alienation by a male proprietor subject to the customary law of the 
Punjab, if there is no reversioner in existence capable of objecting 
to the alienation, a son bom after the alienation has no locus standi 


8. Chokhey Singh v. Hardeo Singh, (1921) 64 I.C. 757 (Oudh) at 
p. 761. 

9. Miran Ditta v. Biharilal, (1920) 54 I.C. 838 (Lah.); Bohra Rath 
V. Jhunailal, (1926) 94 I.C. 180. 

10. Ranodip Singh v. Rameshar Prasad, (1922) 66 I.C. 938 (Oudh) : 
affirmed on appeal, (1924) 47 All. 165=1925 P.C. 33=86 I.C. 249 (P.C.). 

11. Siddhessur Dutt v. Sham Chand, (1875) 23 W.R. 285. 

12. Pal’s Limitation Act, p. 140. 

13. Shahamad v. Salahat, 1927 Lah. 97=8 Lah. 19=97 I.C. 435=28 
P.L.R. 283. 

14. 1925 P.C, 33=47 All. 165 (P.C.). 

15. 22 P.R. 1907=89 P.W.R. 1907=27 P.L.R. 1908. 

16. 108 P.R. 1907; also see S. 266: Right of Suit by Reversioners^ 
post. 
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reversioner in existence capable of 

favour ff the*d^ alienation, then time begins to run at once in 
favour of the donee, and does not cease to run on the subsequent 

birth of a son nor can he (in view of S. 9, Limitation Act)', take 
^vantage of S. 7 of Ae same Act, on the ground of his minority 
This view has been followed in Kehar Singh v. Hasara Singk'^ 
where it was held that S. 6 of the Limitation Act does not apply 
to the case of a son who is born subsequent to the alienation objected 
to. In Lachmandas v. Sunderdas,^ the Lahore High Court held 
m a suit for declaration by after-born sons, contesting a sale by 
their father, that the date from which limitation was to be reckoned 
could not be postponed until the subsequent birth of a claimant, and 
that the minor plaintiffs who were not in existence when the right 
to sue accrued, could not take advantage of the provisions of S. 6 
of the Limitation Act, 1908.’^®-^ It has been pointed out in S. 240 
(mte under heading ‘^Child in embryo,” that minority begins at 
birth, and not at conception, and these authorities need not be 
noticed again here in this place;^® The Punjab view that a person 
not actually bom on the date of accrual of cause of action, is not 
entitled to the benefit of this section^o is supported by several other 
Courts.=*^ The Allahabad High Court has held in Ram Kishen 
Bcddeo Koerip^ that where a suit by a Hindu coparcener to set 
aside an alienation of joint family property is barred by limitation 
as regards one of the plaintiffs, it is also barred as regards the 
other plaintiffs though they were minors at the date of the institution 
of the suit, if they were not in existence at the date of the alienation. 
Again, in Thakur Prasad v. Gulab Kunwar,^^ it was held by Lind¬ 
say, J., following the principle laid down by the Privy Council 
ruling, that, 

a transfer there was in existence any person who had 

Lh ™ the alienation, time begins to run 

farm'11?* subsequent birth of other members of the 

family who would als o b e entitled to challeng e the alienation." 

17. (1912) 14 I.C. 60=173 P.W.R. 1912. 

18. Lachmandas v. Sunderdas, 1 Lah. 558=59 I C 678 
18-a. Ibid. 

838^76 I W R ^20=M 54 I.C. 

fChan, (1929)'116 I.C. 545 (M)=1929 £.^^25^7255)=^ L.I' 

Lah“i94'^3%). *27 I.C. 708 (710)=1930 

2L Sankar Narain Pande v. Ram Bharos, (1924) 79 I r imn—io:)u 
All. 677; Dhanraj Rai v. Ram Naresh, (1924) 79 I.C. 1019=1^ All 912* 
P^nWama V. Mxrthmjaya, (1931) 132 I.C. 316=1931 Mad. 456 (457) = 

521; also see Chokey Singh v. Hardeo Singh, supra. 

ru Sitaram Singh v. 

Cheddt Stngh, (1924) 46 All. 882=1924 All. 798=22 A.L.T. 809- and 

Ranodtj> y, Parmfshwdr Prasad, 1925 P.C. 33=47 All. 165 (PC)’ 
23r-(1925) 87 I.C. 662=1925 All. 563. 
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The Madras High Court has held in a recent case, that a Hindu 
son who was not born at the time of the alienations made by his 
father has no cause of action to institute a suit to set aside the 
same, and therefore, he cannot avail himself of the privilege given 
to him by S. 6, i.e., the extended period of three years from the 

cessation of his minority. 


Initial and subse¬ 
quent disability dis¬ 
tinguished. 


264. If at the time when the cause of action accrues, or in 

the terms of S. 6, at the date from which 
time is to be reckoned, the person entitled 
to sue, or make an application for execution 
of decree, is under no disability, S. 6, will 
not apply on the subsequent disability of the 
plaintiff, or applicant. In the Allahabad Full Bench case of 
Kalka Baksh Singh v. Ram Charah^^ it was held that when the 
decree-holders are all of full age at the time of the passing of the 
decree, execution of which is sought and limitation has already 
commenced to run, the subsequent intervention of minority does 
not entitle the decree-holders to the benefit of S. 7 of the Limitation 
Act. The Madras High Court, in the Full Bench case of 
Varamma v. Gopala Dasayya'^^ has held that a suit by a reversioner 
to set aside an alienation by a Hindu widow is a representative suit 
on behalf of all her reversioners, then existing or thereafter to 
be born, and all of them have but a single cause of action, which 
arises on the date of the alienation. Hence, if by failing to sue 
within 12 years, allowed by Art. 125, of the Limitation Act, the 
existing reversioners become barred by limitation, the reversioners 
thereafter bom are equally barred. Following this Madras Full 
Bench decision, the Lahore High Court has, similarly, held in 
Chiraghdin v. AhdulW^ that the right to sue for a declaratory 
decree is vested in the whole body of reversioners in existence at 
the time of alienation jointly and severally and time begins to run 
simultaneously against them all, and no subsequent disability stops 
it. If the suit is brought within three years of the attainment of 
majority of the first plaintiff, the suit is within time in respect of 
the other plaintiffs born after the date of the contested sale, even 
though in their case the ordinary period of limitation has run out. 
The limitation in this case will run from the date of the cessation 
of the elder son^s minority; and so long as the cause of action is 
subsisting, the other son can sue to set aside that alienation. This 
is so because the younger brothers, have no independent right to 


24. Udayatmithier v. Shanmugam Chettiar, 1935 Mad. 431=1935 
M.W.N. 304=41 M.L.W. 610. 

25. (1918) 40 All. 630=46 I.C. 584=16 A.L.J. 633 

in- Dunichand Pannalal v. Kuldip Singh, 1935 Lah. 144 (1) (S. 6 only 
applies when the disability is in existence when the limitation begins to run). 

26. (1917) 41 Mad. 659=46 I.C. 202=35 M.L.J. 57 (F.B.)^. 

27. 1925 Lah. 654=6 Lah. 405=90 I.C. 1022=26 P.L.R. 695. 
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sue: and the time within which they can sue is co-extensive with 
the time allowed to the elder brother.**® 

265. It will be discussed in some detail under S. 9, later, but 

it may be pointed out at this stage, that the 

Subsequent ^s- general rule of limitation law is that once 

ability not stopping limitation has begun to run, and an oppor- 

time once com- . 

menced to run tunity to sue upon the cause of action has 

menced to run. ^ subsequent disability to sue 

will not avail to stop it, in the absence of express statutory pro¬ 
vision. Accordingly, where once time has begun to run against a 
party the subsequent minority of his heirs who might succeed him 
will not affect the question.^® 

Illustrations. 

(1) A decree-holder, who was not a minor, obtained an order absolute 
for sale under S. 89, Transfer of Property Act, and died leaving a minor 
representative. The fact that the minor attained his majority some years 
later could not avail himself of the benefit of this section (S. 7, Act XV 
of 1877). 30 

(2) The insanity of the decree-holder which began after decree did not 
save limitation which had commenced to run.^i 

(3) Where cause of action arose in favour of an adult, the minority 
of the person upon whom the cause of action devolved subsequently does 
not prevent limitation from running.32 

(4) Where the cause of action arose in respect of a dispossession, when 
the person entitled to recover property was a minor, but he was succeeded 
by his mother, as his heir, and limitation began to run against her, this 
could not be subsequently defeated by the birth of a son not in existence 
when the cause of action arose.33 

(5) Where a person was in possession as trespasser, against the rights 
of Ala Lamherdar in his life, the plaintiff his minor son could only exercise 
the right to sue within 12 years from the date of the act of trespass.34 

(6) A decree-holder, after making various applications for execution 
of a decree, each of which was within time, died. His son, a minor, made 

28. Jowala Singh v. Sant Singh, (1932) 13 Lah. 520=1932 Lah. 605= 
140 I.C. 375 (Followed: 46 All. 882=1924 All. 798=83 I.C. 1052; 79 I.C. 
1010=1924 All. 677; 79 I.C. 1019=1924 All. 912; 1925 All. 563=87 I.C. 
662). 

29. Maung Pq Ka v. Ma Ku, (1917) 42 I.C. 809 (L.B.), 

30. Bhagat Biharilal v. Ramnath, (1905) 27 All. 704. 

31. Aya Singh v, Gurdial, 72 P.L.R. 1916. 

32. Mohahai AH v. AH Mahomed, (1869) 12 W.R. 1 (Suit to establish 
a right derived from plaintiff’s father) ; Hafiz Karim Beiksh v. Mt. Begam 
Jan, 52 P.R. 1895 (Suit to contest a gift, by plaintiff’s father); also see 
Nusheeram Roy v. Shushee Bhooshun Roy, (1866) 5 W.R. 169 (Suit to 
recover money advanced on bond by father) ; Hemangini Daisi v. Nobin 
Chand, (1882) 8 Cal. 788 (798) (Time began to run from death of testator, 
in respect of a disputed will, against plaintifPs father, and the minority 6f 
plaintiff at time of her father’s death could not give her benefit under 
S. 6). 

33. Gobind Coomar v. Huro Chander, (1867) 7 W.R. 134. 

34. Ghulam Muhammad v. Ahmad Khan, (1920) 55 I.C. 335 (Lah.). 
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an application for execution of the decree, within 3 years of his I^^her s 
death, but more than three years after the date of his deceased fatl^rs last 
application : held, time-barred, it not being a case of initial, but of subsequent 

disability. 


266. RIGHT OF SUIT, BY REVERSIONERS.—A Full 

Bench of the Allahabad High Court, held 


A: Minor Hindu 
Reversioners. 

Allahabad view. 


in Bhagwanta v. Sukhi,^^ that where there 
are several reversioners entitled successively 
under the Hindu Law to an estate held by 
a Hindu widow, no one such reversioner 


can be held to claim through or derive his 


title from another, even if that other happens to be his father, but 
he derives his title from the last full owner. If, therefore, the 
right of the nearest reversioner for the time being to contest an 
alienation or an adoption by the w^idow^ is allowed to become 
barred by limitation as against him, this will not bar the similar 
rights of the subsequent reversioners. A minor plaintiff instituting 
a suit for declaration, is not excluded from the benefit of S. 7, 
Act XV of 1877 (S. 6, Limitation Act, IX of 1908), merely because 
the right of some other person through whom he does not claim 
to sue for similar relief has become time-barred. The ''period of 
limitation’* mentioned in S. 7, Act XV of 1877 (S. 6, present Act), 
means the period of limitation for the suit which the plaintiff or 
some one through whom he claims is entitled to institute. This 
decision distinguished the ruling of the Bombay High Court in 
Chhaganram v. Bai Motigavrir on the ground that in the Bombay 
case, to which the IMayukha law was applicable, the daughter took a 
full estate, and the daughter's son inherited to his mother: and 
under Mitakshara, a daughter takes only a limited estate and her 
son inherits to his maternal grandfather. The Calcutta case of 
Pershad Singh v. Chedee LalP^ was decided upon a misconception 
of the principle under the IMitakshara Law, and the plaintiff s right 
of suit was held barred by the omission of their mother to sue, 
through whom they did not claim, on the assumption that the cause 
of action accruing to the mother of the plaintiffs, and the plaintiffs* 
cause of action were one and the same. Differing from the Cal¬ 
cutta view, the Allahabad High Court, held that the plaintiffs, 
though not in existence at the date of the alienation in question. 



35. (1904) 29 Bom. 68. 

36. (1899) 22 All. 33 (F.B.). 

37. Cf. (1890) 14 Bom, 512. 

38 Cf. (1871) 15 W.R. C.R. 1 (Held, that upon an improper 
-alienation made by a Hindu widow one cause of action arises in favour of 
all the reversioners, near and remote, entitling each of them to maintain 
a declaratory action, and that consequently if the nearest reversioner allowed 
the statutory period to elapse, the cause of action would be extin^hed 
and would not' be revived in favour of other reversioners who might suD- 
.sequehtly coirie into existence, and attain majority). 
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^ere entitled to bring their suit at any time during the period of 
their mmonty, after the accrual of their right of suit. 

Prasad Singh v. Shea Pargash Ojha^'’ 
the Allahabad High Court have reconsidered the question in the 

^ ‘he Privy Council pronounce¬ 

ments. and a Full Bench has held that a suit by a reversioner for 

setting aside an alienation made by a Hindu widow in possession 
is brought by him in a representative capacity, that is, as represent¬ 
ing the whole body of reversioners, for the protection of the estate 
As observed by their Lordships of the Privy Council in Venkata- 

narayana Ptllat v. Subbanmial*o a suit by a reversioner to set aside 
an alienation is a 


suit brcmght by the presumptive reversioner in a representative capacity 
and on behalf of all the reversioners, the act complained of is to their 
common detriment just as the relief sought is for their common benefit”. 

And this opinion was reiterated in Janaki Animal v. Narayanasami 
Aiyar*^ in these words: 


the outstanding fact of identity of interest on the part of the general body 

of reversioners, near and remote, to get rid of the transaction which thev 
regard as destructive of their right.” 


267. In Abinashchandra Mazumdar v. Harinafh Shaha,^'^ the 

Calcutta view. agreed with the 

Allahabad Full Bench decision, supra, 

which was in accord with that taken in the case of Govinda Pillai 

V. Thayammal,*^ by the Madras High Court. It followed neces- 
sarily from this view 


that a reversioner who is an infant at the date of the alienation, or 
who is born subsequently, is entitled to the benefit of S. 7 of the Limitation 
Act, XV of 1877, for it is only reasonable to hold that the right of any 
reversioner to sue for a declaration cannot accrue before he is born.”** 


268. The Madras High Court, held in Govinda Pillai v. 

Madras view. Thayammal,^^- to same effect as the Allahabad 

Full Bench, that there is no privity of estate 
between one reversioner and another as such, and, consequently, 
an act or omission by one reversioner cannot bind another rever¬ 
sioner who does not claim through him. Accordingly, a more 
distant reversioner may maintain such a suit when the reversioners 
nearer in succession are in collusion with the widow, or have 


39. (1921) 44 All. 19 (F.B.) ; affirmed in 1924 P. C 247 (PC) 

40. (1915) 38 Mad. 406 (P.C.). 

41. (1916) 39 Mad. 634 (P.C.): Referred in 1924 P.C. 247=46 All. 
831 (P.C.). 

42. (1904) 32 Cal. 62 (71)=9 C.W.N. 25; Followed 22 All. 33 
<F.B.). 


43. (1904) 14 Mad. L. J. 209=28 Mad. 57. 

44. 32 Cal. 62 (71), supra. Relied upon in Das Ram v. Tirath Nath, 
1924 Gal. 481=81 I.C. 522=51 Cal. 101; also see Harakchand v. Bejoy, 
9 C.WiN. 195. 

45. (1904) 28 Mad. 57=14 M.L.J. 209. 
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precluded themselves from suingd*" It was pointed out in Sakya- 
hani v. Bhavam,'^'^ that that a remoter reversioner does not claim 
through the immediate reversioners: and this view was accepted 
in I ccrayya v. Ganganvjyiaf^^ where a Hindu widow sold the suit 
properties’in 1881 and 1889, and died in 1899; and her daughter 
adopted the plaintiff in 1903, and he sued in 1907 to set aside the 
sales during the lifetime of his adoptive mother, it was held that 
the suit, falling under Art. 120, Limitation Act, was not barred 
and that the cause of action for the plaintiff to question the sales- 
arose only from the date of his adoption when alone he became a 
reversioner. In B'eukata Row v. Tuljaram Row,^^ it was held that 
the right of suit by remote reversioners does not arise until all the 
nearest reversioners intervening are exhausted or unless it is alleged 
that they have either colluded with the widow or have precluded 
themselves from suing. These decisions were, however, overruled 
by the Full Bench decision in Varamma v. Gopaladas<iyya,^° where 
it was held after a full discussion of the case-law, that a suit by a 
reversioner to set aside an alienation by a Hindu widow is a 
representative suit on behalf of all her reversioners, then existing" 
or thereafter to be bom, and all of them have but a single cause 
of action, which arises on the date of the alienation. Hence if 
failing to sue within twelve years (Art. 125), the existing rever¬ 
sioners become barred by limitation, reversioners thereafter bom 
are equally barred. Following this view it was held in iST 
mier v. Chifinavii'fiiQl^ that a suit by a reversioner is of a represen¬ 
tative character, and a reversioner who was a minor on the date 
of an alienation by a Hindu widow, suing within three years aften 
attaining majority but more than twelve years after the date of the 
alienation to set it aside, could not get the benefit of the period of 
minority, in computation of limitation, where there were adult 
reversioners who could have brought such a suit in tinie. 


269. Under the Punjab Customary Law if a reversioner and his 

minor sons are both in existence at the date 
Lahore view. q£ alleged adoption, they have separate 

rights both derived from the common ancestor. The right of the 
father being barred does not bar the right of the son if he be a 


46. Govinda Pillai v. Thayammal, (1904) 28 Mad. 57. 

47. (1904) 27 Mad. 588; followed in Chinna Veerayya v. Lakshmx 
Narasimha, (1912) 22 M.L.J. 375; cf. Venkata Narayana v. Suhhamntal,. 
(1915) 38 Mad. 406 (P.C.). 

48. (1912) 36 Mad. 570. 

49. (1917) 38 I.C. 270=1917 M.W.N. 30=5 L.W. 483. 

50. (1917) 41 Mad. 659 (F.B.): (O. R. 28 Mad. 57; 36 Mad. 570; 
38 Mad. 396; and 1917 M.W.N. 30); Relied on Chiruvolu Punnamma v. 
Chiryuvolu Perrazu, (1906) 29 Mad. 390 (400, 410) (F.B.) (A siut y * 
reversioner to set aside an adoption) ; also see Venkatanarayana v. buO~ 

hanttnal, 38 ^^ad. 406 (P.C.). 

1. (1927) 99 I.C. 668=1927 Mad. 216=52 M.L.J, 13., 
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minor. The son will have the advantage under the Limitation Act 
of adding the period of his minority to the limitation period,^ 
However, where the plaintiff was not in existence at the date of 
the alienation, the failure of his father to sue barred the right both 
against the father and the subsequently born son,^ In the Full 
Bench case of Sundar v. Salig Ram * where the last male owner of 
agricultural land died leaving a widow who died in 1876, and a 
mother who died in 1892, and the nearest reversioner died in 1903, 
without challenging, or expressly assenting to the alienation by the 
widow, the suit by remote reversioner in 1909, against the heirs of 
the alienee for possession of the land alienated 
was held within limitation. The principle was laid 
down that the plaintiff’s claim to property was “derived from 
the original or common ancestor who held the property, and not in 
any sense from, or even through the last holder”; but be this as it 
may their right to sue for possession was not so derived, and was 
an independent right. In the Punjab there is a clear distinction 
drawn between the locus standi of a reversioner in existence at the 
time of the alienation, and a son or reversioner bom after date of 
alienation. In the case of an alienation of ancestral property, the 
plaintiff, who is a minor, in existence at the time when the cause 
of action accrues, is entitled to the extension of time under S. 6, 
the existence of the nearer reversioners (including his father not¬ 
withstanding).® But, a reversioner born after an alienation has 
been made, though no doubt competent under certain conditions to 
contest its validity, can only do so if the period of limitation has 
not expired before the date of his birth, and his suit is brought 
within the period prescribed by law.® If there is no reversioner in 
existence capable of objecting to the alienation, then time begins 
to run at once in favour of the transferee, and does not cease to 
run on the subsequent birth of a son,^ nor can he (in view of S. 9 
of the Limitation Act) take advantage of S. 6 of the Act on the 
ground of his minority,® Thus S. 6 does not apply to the case of 

a son or reversioner, who is born subsequent to the alienation 
objected to.® 


2. Hari Ram v. Sali, 1934 Lah. 968 (2) . 

3. Cf. Chiragh Din v. Abdullah, 1925 Lah, 654=90 I.C. 1022=6 Lah. 

405. 

4. 26 P.R. 1911=9 I.C. 300=34 P.L.R. 1911 (F.B.). 

5. Khushi Ram v. Nandlal, 1933 Lah. 866=147 I.C. 399 (Tek Chand, 
JO » Rched on Wall Chand v. Punjab Singh, 1932 Lah. 39; also see Sarwan 
Singh V. Mt. Basanti, 1934 Lah. 908 (Young, C.J. and Rangilal, J.). 

6. Umra v. Ghulam, 22 P.R. 1907. 

7. 108 P.R. 1907. 

8. Kehr Singh v. Hdeara Singh, 14 I.C. 60=173 P.W.R. 1912. 

9. /Wd., 108 P.R. 1907 and 14 I.C. 60; also see Madho Ram v. 
Dharm Singh, (1930) 127 I.C. 708 (710)=1930 Lah. 394 (396)=31 P.L.R. 
305 (Held, that a person not born at the date of the alienation in question, 
IS not entitled to* the benefit of S. 6, Limitation Act). 
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270. TITLE OF ADOPTED SONS.—Under Hindu law, 
the authority to adoption by widow, does not divest her of widow's 
estate. It was held by the Sudder Dewany Adawlut of Calcutta, 
ill the leading case on the subject, which went up to Privy Council, 
that there is no doubt as to the declared right of a widow in 
Bengal to succeed to her husband’s estate upon his death, and no 
provision exists for divesture of rights in the case of a widow 
through the effect of a permission to adopt. An adopted son is 
in most respects precisely similar to a posthumous son. From the 
moment of the adoption taking effect, the child becomes heir of 
the widow’s husband, and the widow could have no other authority 
but that of mother and guardian. But, the property is in the widow 
from the death of the husband till the power of adoption is exer¬ 
cised. Then that adoption divests it from the widow, and vests it 
in the adopted son. Their Lordships of the Privy Council agreed 
with the statement of legal position 

“that the fact of an authority to adopt a son by a widow does not supersede 
and destroy her personal right as widow i and that those rights continue 
in force till an adoption is actually made.”^ 

According to Privy Council view the rights of an adopted son 
date from his adoption only, they do not relate back as though 
he were a posthumous son. The supposition of a positive and 
actual right vested in an embryo which may never come into full 
existence, was to be rejected as particularly repugnant to common 
in the case of a possible adoption, which may be made after the 
lapse of many years, or may never be made at all.^^ The Bombay 
High Court has accordingly held that the right of an adopted 
son commences with his adoption,^^ ^nd an adopted son claims 
from, and through his adoptive father; however, his adoption 
does not relate back to the death of his adoptive father there 
being no divesture of the right in the case of a widow held only 
to be constructively encicfitc of a son through the effect of a 
permission to adopt.^* The Madras High Court, has explained 
that, according to the Privy Council authority, the property is in 
the 'widow from the date of the husband’s death until the power 
to adopt is exercised, and that the adoption divests it from the 
widow and vests it in the adopted son. In the interval, the 
widow has no greater and no less power to deal with the estate 
rhan it would be if she made no adoption. Such acts of her 
as are authorised and would be effective against reversioners will 
bind the son taken in adoption. Such acts as are unauthorised 


10. Bamundoss Mookerjee v. Mt. Tarinee, 7 M.I.A. 169. 

11 Ibid., 7 M.I.A. 169 (189); Relied upon in 43 Bom. 778=1918 

P.C. 192=50 I.C. 457 (P.C.). 

12. Chandra v. Gojara Bai, (1890) 14 Bom. 463 (470). 

13. Moro Narayan v. Balaji Raghunath, (1894) 19 Bom. 809 (815). 

14. Rama Nana v. Dhondi Murari, 47 Bom. 678 (687). 
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and in excess of her powers may be challenged by the son 
adopted, or by any other successor to the estate."*' The adopted 
son’s rights, arise from the time of the adoption,and cannot 
relate back to any earlier period, or antedated on the basis 
of his fictitious birth into the new family, which gives him at 
once the full rights of a natural-bom son.^^ The same view is 
held by the Calcutta High Court, in Hurck Chand v. Bejoy 
Chanda The adopted son, if a minor at the time of his adoption, 
is entitled to the benefit of S. 6, in respect of all causes of action 
accrued since his adoption and not before. 

271. “MINOR, OR INSANE, OR AN IDIOT’’.—It 

would be noticed that this S. 6, which gives an extension of the 
period of limitation in cases of legal disability is con¬ 
fined expressly to three cases of legal disabilities specified in the 
section in respect of a plaintiff or applicant. 

272. No other disability is entitled to the benefit of this statu¬ 

tory provision. The enumeration of dis- 
Other disabilites, abilities in S. 6 is exhaustive."® “All dis¬ 
not recognized. abilities which save the operation of the 

Statute are those which are created by the 
Statute itself; and unless the Statute makes a certain disability a 
cause for suspending the operation of the Statute, there can be no 
suspension, however great may be the hardships which ensue. In 
all its aspects and operations the Statute is arbitrary.It was 
held, in an early Calcutta case, that 

“only those specific causes, which are cited in the Act, can be recognized 
as grounds of disqualification, and that there are no others. 

Statutes of Limitation are in their nature 
Disability of strict and inflexible, and are not susceptible 
alien enemies. of equitable construction.^^ express 

statutory provision on a particular matter 
would have the effect of overriding any common law rule regarding 
the same.^^ Thus, 


15. Lakshmana Rau v. Lakshmi Ammal, 4 Mad. 160 (185). 

16. Ganapati v. Saviikri, (1897) 21 Mad. 10 (16). 

17. Sreeratnuhe v. Kristamma, (1902) 26 Mad. 143 (150). 

18. 9 C.W.N. 795=2 C.L.J. 87. 

19. Rani Kuar Mani Singh v. Nawab Bahadur of Murshidabad, (1919) 
50 I.C. 202=46 Cal. 694 (P.C.). 

20. Wood, 4th Edn., p. 24; Rustomji, p. 66. 

21. Ram Kishore v. Lukhee Debee, (*1864) W.R. 290. 

22. Deutsch Asiatische Bank v. Hiralal Burdhan & Sons, (1918) 47 
I.C. 122 (123) ; Relied on Luchmee Buksh Roy v. Runjeet Ram Pandey, 
20 W.R. 375=13 B.L.R. 177 (P.C.). 

23. Duetsch Asiatische Bank v. Hiralal, (1918) 47 I.C. 398 (P.C.)» 
on appeal. 
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‘ the Statute of Limitations would continue to run, though the Courts are 
shut up in time of war so that no original causes could be sued out, by 

alien enemies” . 


The suspension of an alien enemy’s right to sue is a disability, but 
S. 9 of the Limitation Act applies to, and makes no exception in 
favour of alien enemies who are prevented from suing in conse¬ 
quence of a declaration of war.^® Similarly, 

Disqualified pro- ^ disqualified Proprietor whose Property 
prietor under Court is taken charge of by the Court of AVards, 
of Wards. is not entitled to the benefit of the disability 

provisions.^® Section 6, does not touch the 
disqualification of a proprietor under Court of Wards Act, and he 
is not exempt from suing so long as the property remains in the 
hands of Court of Wards.^^ Where an application for leave to 
appeal to His Majesty in Council was made by a ward of Court 
in his own name, and rejected as incompetent, a second application 
made after the release of estate from management of Court of 
Wards, was held barred by time, and the delay was not excused 
under the provisions of the Limitation Act.^® The Limitation Act 
being complete in itself, any ground for extension of time or for 
suspension of time must be sought for within the four corners of 

the Act itself.2» Consequently, the period 

Proceedings as prescribed by the Limitation Act, cannot be 
regards title of extended in favour of the plaintiff merely 
plaintiff. by reason of the pendency of proceedings in 

Court with regard to his title, as mortgagor,®® 

or as adopted son,®^ or otherwise. 


273. It would seem that time runs against minors, insane, or 

lunatics, under the general principles of 


Time runs in 
spite of disability. 


limitation law, but on account of the special 
privilege extended in S. 6 of the Limitation 
Act, to three specified cases of disability, the 


24 Beckford v. Wade, (1805) 17 Ves. Jun. 87; Relied in Kanthinna- 
yani v. Uddighiri, 2 M.H.C.R. 268; also see De Wahl v. Browns, (1856) 

25 L. J. Ex. 343. 

25. Deutsch Asiatische Bank v. Hiralal, supra. 

26. Kuarmoni v. Wasif AH, 19 C.W^.N. 1193=28 I.C. 818; affirmed in 
(1919) 36 M.L.J. 210 (P.C.) ; also see Rdnikuarv. Nawah Bahadur, (1919) 

50 I.C. 202=46 Cal. 694 (P.C.). __ 

27. Muhd. Azim v. Raja Saiyad Md. Saadat AH, 1931 Oudh 177 

8 O.W.N. 349. 

28. Narendra Bahadur Singh v. Ottdh Commercial Bank, (1918) 46 
I.C. 68; s.c. on appeal, (1919)'23 C.W.N. 8. 

29. Amniathayi v. Sivarama, (1925) 85 I.C. 272—1925 Mad. 334 

48 M.L.J. 74. 

30. Ibid. 

31. Muddun Mohun v. Nund Kishore,- (1866), 5 W.R. 295; Relied 
on 5 W.R. 32. 
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time is extended, or suspended in such cases.^- It has been held 
by the Madras High Court in Scetarama. Rajn v. Subharajxi^^ 
that where a lunatic^s estate was sold by his wife who was neither 
his committee, nor natural guardian, there was adverse possession 
starting in lunatic^s lifetime, which defeated the claim of his river- 
sioners on account of bar by limitation. The learned Judges 
observed: 

"It seems to us from the provisions of the Limitation Act that lunacy or 
minority would not by itself prevent limitation from running as against a 
lunatic or minor". 

Thus, the cessation of disability, which gives an extension of time 
under S. 6, may be a statutable cause of action in favour of certain 
privileged persons, but disability as such docs not rca'Uy f>rcvcnt 
time from running as against the persons under disability.'^'' In 
Sarat Kamini Dasi v. Nagendra Nath PaJ,^^ Mukherji, J., has re¬ 
viewed a large number of authorities bearing on the question of 
legal disabilities as affecting the operation of the Statute of Limita¬ 
tion, and reached the conclusion 

^‘that except perhaps in cases where injustice has been occasioned by a 

Court by its own acts or oversights there is no 
Time not extend- scope for the application of any principles of 
ed or suspended on equity in the administration of the Statutes of 
general equitable Limitation, that in point of fact the Judicial Corn- 
considerations. mittee has not, however much the language used by 

their Lordships in some of the decisions may sug¬ 
gest the same, laid down any such principle as being of universal applica¬ 
bility and that all the decisions of the Judicial Committee as well as most 
of the cases decided in this country are supportable on grounds which 
are in no sense founded on any general equitable principle extraneous to 
or unauthorized by the Statute.’’^’^ 

274. LEGAL DISABILITY OF PLAINTIFF, OR 
applicant.—I t should be noticed that S. 6 does not touch the 
defendant’s disability. 

"Section 6 is confined to suits and execution applications by a person 

under disability. There is no saving in favour of a 
Defendant's dis- plaintiff on account of any disability of the defend- 
ability. ant, and consequently the mere circumstance that 

the person against whom a right of action accrues 


32. Ramana v. Babu, (1912) 37 Mad. 186=18 I.C. 586; Cf. Moro 
Sadashiv v. Visaji Raghunath, 16 Bom. 536. 

33. (1931) 45 Mad. 361 (368, 369). 

34. Seetarama v. Subba, (1921) 45 Mad. 361, 

35. Pal’s Limitation Act, p. 139. 

36. 29 C.W.N. 973=1926 Cal. 65=89 I.C. 1000=43 C.L.J. 155. 

37. Per Mukherji, J., in Sarat Kamin Dasi v. Nagendra Nath Pal, 
1926 Cal. 65=89 I.C. 1000=43 C.L.J. 155=29 C.W.N. 973 (Referred 12 
M.I.A. 244; 11 All. 47 (P. C.) ; 43 Cal. 660 (P. C.) ; 35 AIL 227 (P. C.) ; 
46 Cal. 670 (P.C.); 46 Cal. 694 (P. C.) ; 7 M.I.A. 323 ; 30 I. A. 177; 
23 I.A. 15; 9 Cal. 255 (P.C.); 27 Mad. 14.1 (P.C.); etc., etc. 
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to a plaintiff, himself under no disability, is not saved from the^ operation 
of the Statute because defendant is an infant, insane or lunatic.’38 

In Sham Char an Mol v. Debya Singh ,the Calcutta High Court 
was dealing with the case of a suit for recovery of a sum of money 
advanced to a minor, for necessaries, on a registered bond executed 
by the defendant representing himself to be an adult. The claim 
was decreed in the trial Court, but dismissed by the District Judge 
on appeal, holding that the plaintiff was not entitled, as against 
the minor, to the extended period of six years allowed to holders 
of registered bonds under Art. 116, Limitation Actj (1) the bond 
w as not valid as a bond, though the claim for necessaries under 
the bond might be maintained under S. 68, of the 
Contract Act: (2) that the registration of the bond 

was no “registration” as against the minor, within the meaning of 
Limitation Act. The suit was accordingly dismissed as barred by 
limitation against the minor. It was held by the High Court on 
appeal, that the District Judge took an erroneous view of the ques¬ 
tion of limitation and registration. The bond had been executed,, 
and could not be ignored and treated as non-existent: it had been 
dul}" registered under the provisions of the Registration Act; the 
Registrar being satisfied that the defendant was not a minor; and 
the deception practised on him was not a fraud vitiating the regis¬ 
tration proceedings. In this view the suit was not barred, having 
been instituted within six years from the due date of the bond."*® 


Legislative pro¬ 
tection of disabled 
persons. 


275. It may be pointed out that the privilege of minority was 

conceded in the earliest Statutes of Limitation 
in India. The Madras Regulation II of 
1802, S. 18, clauses 1, 2 and 3, made express 
provision in favour of minors. In Act XIV 
of 1859, S. 11, provided a general exemp¬ 
tion in favour of persons under legal disability (including married 
women, minors, idiots and lunatics) in the case of suits. In Act 
IX of 1871 also the exemption was confined to suits, but a further 
restriction was introduced by it, by limiting the privilege to cases 
where limitation was provided for in the Schedule to the Act. 
There can be no doubt that the restriction was deliberately made. 
In S. 7, of the Act XV of 1877, the privilege was extended to 
applications; but the restriction to cases for which the limitation 
was provided for in the Act was continued. The provision in the 
present Act is in the same terms.*^^ 


38. Rustomji, p. 64; citing Wood on Limitations, 1st £dn., p. 496. 

39. (1894) 21 Cal. 872. 

40. (1894) 21 Cal. 872 (882). 

41. Ramana v. Babu, (1894) 37 Mad. 186=18 I.C. 586. 
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276-278. SUB-SECTION (2) EXPLAINED.— There was 
Cft.#*- f A provision in Act XIV of 1859, as regards 
successive” dis- co-existing or double disabilities. It was 
abilities. held in Ohhoya Doorga v. Hurrykristo 

Gope*'^ that when legal disability had ceased, 
and an opportunity to sue upon the cause of action had accrued, 
then no subsequent disqualification of such person, or of any person 
claiming through him, should be allowed to operate to extend the 
period. The defect was supplied in Act IX of 1871, and there 
was further improvement in Act XV of 1877, by providing for 
successive disabilities, or overlapping diabilities in the same or 
diflFerent persons. So also in Act IX of 1908, there is provision 
for both co-existing, and successive disabilities. 

In a case under Act IX of 1871, where a person under a dis¬ 
ability died, leaving a representative in interest who himself was 
a minor, the latter was not given benefit of minority, but had to 

bring a suit within the ordinary period prescribed in respect of the 
cause of action.^^ 


Act XV of 1877 not only extends the time when the plaintiff is under two 
disabilities, at the time when limitation ordinarily commences to run, but it 
grants the same privilege, if a second disability supervenes before the 
cessation of the first. And it does the same, if the person to whom the 
right to sue first accrued dies before he ceases to be under a disability, and 
his legal representative labours under the same or another disability. 

Illustrations . 

(1) If A, the party first entitled to sue, is a minor at the time when 
the period of limitation begins to run, and insanity supervenes before he 
attains majority, or 


(2) if A dies a minor, leaving an infant or an insane person as his 
legal representative, 

the limitation does not commence to run against A, in the first case, or his 
representative, in the second case, so long as he or his representative is not 
entirely free from disability: provided of course, that the disabilities overlap 
each other, and there is no break between the two disabilities.« 


277.' It has been already pointed out that under Act XIV of 

1B59, and Act IX of 1871, the person under 
® ■ disability at the time when the right to sue 

first accrued was given the benefit of the corresponding section: 
while Act XV of 1877, and the present Act, have adopted the 
terminus a quo as the ‘'date from which the period of limitation is 
to be reckoned”, which may not be identical, with the date of 
accrual of cause of action.^® 


42. 10 W.R. 285. 

43. Sookh Moyee v. Raghubendro, (1875) 24 W.R. 7; also see Rajah 
Lall V. Delputti Singh, 5 C.L.R. 374 (392) (Held, that Act IX of 1871 does 
not allow a second disability to extend the term allowed for minors). 

44. Mitra's Limitation Act, Vol. I, p. 345. 

45. Ibid. 

46. See S. 263, ante "Accrual of cause of action". 

38 
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Effect 

clause. 


of the 


278. Mitra, in his T. L. Lectures, points out the inconvenience 

of this new provision where a fresh disability 
occurs before the accrual of the right, but 
after the actual starting point of limitations 
in suits under Art. 138, or Art. 145 of the Limitation Act. No 
inconvenience will arise by this change in the law, where the start¬ 
ing point of limitation, as fixed by the 3rd Column of Sch. I of 
the Act, is later than the accrual of cause of action. 


“Blit, in cases where, under the express provisions of the Schedule, limita¬ 
tion starts from a time anterior to the date when the plaintiff is first 
entitled to sue, he may not, if he falls into disability in the interval, have 
any opportunity of asserting his rights.” 

“Section 6 will not apply to his case, because he was not under any disability 
at the time from which the period of limitation is to be reckoned, though he 
fell into disability at the time when his right to sue first accrued. 


279. If an acknowledgment or payment to a minor is made, 

the new period of limitation would start from 
Acknowledgment date when the plaintiff attains majority, 

in favour of minor. date from which the period is to be 

reckoned, being a date when the plaintiff is a minor, or lunatic 
or insane, his case would fall under the strict wording of S. 6, 
and S. 9 would not apply, this not being a subsequent disability.^® 
For instance, in a suit to recover principal and interest due on 
a registered bond executed by defendants in favour of the plain¬ 
tiff’s father, the date of the bond was 1870, and the plaintiff’s 
father died in 1875 ; the defendants made acknowledgments in 1877; 
and the plaintiff, who came of age in 1885, brought his suit within 
three years of his attaining majority in 1887. It was held that 
the suit was not barred by limitation.”*® The striking of a balance, 
or an acknowledgment within the purview of S. 19, results in the 
commencement of a fresh period of limitation to be computed from 
the time when the acknowledgment is signed: and, if the plaintiff 
is then a minor, or under disability, S. 6 applies, and the time from 
which the period of limitation is to be reckoned, is extended to the 
date when the plaintiff becomes a major.®® 

280. The rule as to successive disabilities is that when before 

the first disability has ceased, the person under 
Successive dis- disability is “affected by another disability”, 
abilities must be may sue or make an application after 

continuing. both disabilities have ceased. The illustra¬ 

tion (6) to S. 6, read with Cl. 2 of S. 6, makes it clear that 

“when plaintiff is under one disability at the time the action arises and 
afterwards (and while that disability continues) he comes under another 


47. 

48. 

49. 

50. 
bhan v. 


Mitra’s Lectures, Vol. I, p. 349. 

Ibid. 

V'enkataramayyar v. Kothandaramayyar, 13 Mad. 135. 

Ramji v. Mauza, 52 I.C. 115=37 P.L.R. 1919; also see Chandra- 
Rajkuynar, 142 I.C. 794=1933 All. 100 (101)—54 All. 1019. 
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disability, time would run only from the date of the cessation of that one 
of the overlapping disabilities which is the last one to ccasc.”’ “If there is 
any however short, between the termination of the first disability, 

and the supervening of the second, time would begin to run on the deter¬ 
mination of the first disability, and the second disability will have no effect. 

If the Statute once begins to run on the cessation of first disability, 
and there is no other supervening disability then, this rule will 
be inoperative. 


281. CLAUSE (3) EXPLAINED.—Section 6, makes the 

cessation of legal disability a statutable 
Disability o legal cause of action to the person who has 

representative. laboured under his disability, and this 

Clause (3) provides that if the person under disability remains so 
disabled up to his death, there is a statutable cause of action for 
his legal representatives after his death, even when they themselves 
are under no disability. He is not entitled in all cases, to the full 
period of limitation from the date thereof; under the Act of 1908, 
the law allows the maximum period of three years from the statu¬ 
table cause of action, or the full period from the ordinary point 

of limitation.® The full period will be 
Maximum period allowed in cases where the period is less than 

of three years from three years; but where the ordinary' period 

statutable cause of 1 i 

exceeds three years, only three years are 

allowed from the statutable cause of action 
under S. 6. This section has to be read with each article in the 


Maximum period 
of three years from 
statutable cause of 
action. 


Schedule, and when the period prescribed by the latter extends to 
three years or more and expires within three years from the date 
of attainment of majority, or the cessation of disability, the inten¬ 
tion is that the representative of the late minor should have full 
three years. But when the period of limitation prescribed is less 
than three years, the prescribed period is not to be enlarged to three 
years."* 


282. The effect of Ss. 6 and 8 of the Limitation Act is 


The effect of Ss. 6 
and 8. 


that in the case of a suit, for possession, 
where a minor dies before attaining majority, 
his representative would have either the total 


period of twelve years from the date of the accrual of the cause 
■of action or three years from the date of the minor’s death, which¬ 
ever is the longer period. He is not entitled to claim the same 
period of limitation in which the minor would have been entitled 
If he had lived. Where, however, the representative is, at the 
date of the death of the minor, himself affected by any disability 



1. ,Ru3tomji, p, 67, citing 1871, L.R. 6 Ex. 128, and Bann, p. 156. 

2. Ihid^ 

• 1 . 

3. Mitra’s Limitation Act, Vol. I, p. 354. 

4. Suhramanya Pandya v. Siva, (1894) 17 Mad. 316. 
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the rules contained in sub-Ss. (1) and (2) of S. 6 must apply 


Exemption ot 
legal representative. 


Under this section, the only case in which 
an extension in favour of one person may 
be tacked on to an extension in favour of a 


second person, is where the first person dies while still under a dis¬ 
ability and the second person is his legal representative, who is also 
under a disability at the time of his death."® A legal representative 
of a person who died sometime after the disability had ceased,, 
could not bring his case within the terms of this clause, and will 
have only the ordinaiy^ period of limitation calculated from the 
original starting point of time prescribed in the Schedule.’^ The 
ruling of the Bombay High Court in Arjun v. Ramabhai,^ is not 
reconcilable with the language of the statute, or its interpretation 
by other High Courts. According to this decision, a legal repre¬ 
sentative can avail himself of the cause of action which had 


accrued to the deceased in his lifetime, and which had survived 
to the plaintiff, and the plaintiff could enforce his rights within 
three years, just as the deceased could have done himself under 
the privilege of Clause (1). But, the authorities are mostly agreed 
that the special privilege of Clause (1) is personal, and does not 
pass to an assignee of the minor, or disabled person ((S. 247, 
ante) : and it is extremely doubtful, if it is meant to be passed in 
favour of legal representative, whose case is provided for in 
Clause (4), and must depend on the terms of this sub-section being 
satisfied. It is only necessary to point out, in this connection, to 
the change in the law, which omitted the words ^‘or his legal re- 
presentative’^ in Clause (1), which seems to have been deliberate. 


283. In cases governed by Clause (3), the new starting point 

of limitation, is the date of the death of the 
The starting point person under disability. The words “within 
under clause period after the death“, mean the 

same thing as "‘from the date of death**. This clause assumes that 
the limitation had commenced to run against the deceased person; 
in his lifetime, but he was saved from suing in his lifetime owing 
to his disability continuing “up to the death of such person**. And, 
this clause then gives the same period as in the ordinary case, 
subject of course to the provision in S. 8. {Vide S. 282, above.) 
Mitra, notes the inconvenience under this rule in the case of 


“a person governed by the Indian Succession Act dying intestate, or dying 
testate but without appointing an executor or one who is legally incapable 
or one who refuses to act or who predeceases the testator,” (where), “there 
may be a difficulty as there is no legal representative capable of instituting 
a suit until the Court appoints an administrator”.® 


5. Anantoo v. Ram Rup, (1925) 87 I.C. 315 (All.). 

6. Lachman Das v. Sundar Das, 1 Lah. 558=59 I.C. 678. 

7. See Abhaya V. Hari, 10 W.R. 285; Rudra Kant v. Nobo Kishore, 
(1883 ) 9 Cal. 663; Rangasami v. Thangavelu, (1919) 42 Mad. 637. 

8. (1916) 40 Bom. 564. 

9. Mitra's Limitation Act, Vol. II, p. 779. .. 
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284. (1) In Seetaratnamju v. Subbaraju,^^ where a lunatic's 

Illustrative cases. neither his committee in lunacy, 

nor his legal guardian sold his land to the 
defendants and two years later, the lunatic died, leaving his widow 
as his representative, and after the widow's death, the reversioners 
claimed possession of this property within twelve years of her 
death, ^it was held that adverse possession commenced in the 
lunatic's lifetime, and the plaintiffs had to institute their suit within 
the ordinary period of limitation for such suits. Under the Limi¬ 
tation Act, lunacy or minority does not by itself prevent time 
from running against the lunatic or minor, although an extended 
period is provided in such cases. If he died a lunatic, the widow 
was his legal representative, and would be entitled to sue within 
three years from his death, and the fact that she herself was the 
vendor would not prevent limitation from running. 

(2) In Theleti Ramaliah v. Kenala Brahmicth,^^ the facts 
were briefly these: A minor's property was alienated by his mother 
acting as his guardian. The minor died before attaining majority, 
and was succeeded by his mother. After the mother’s death the 
reversioners sued to set aside the sale more than three years after 
the minor s death. Held, that the suit was barred inasmuch as the 
cause of action accrued on the date of alienation, and S. 6, only 
made minority a cause for suspending limitation. Hence when the 
minor died before attaining majority, S. 6 (3) came into play, and 
the period of limitation was to be reckoned from the death of the 
minor, and the fact that the legal representative of the deceased 
minor was a female made no difference. The contention that the 
case was governed by Art. 44 of the Limitation Act, which gave 
three years from the date when the ward attained majority was 
therefore, negatived. In this case, where Ss. 6 and 8 of the 
Limitation Act applied, Art. 44 could not be construed to give a 
new cause of action from the time the minor attained majority. 

285. SUB-SECTION 4, EXPLAINED. —This sub-section 
provides for the only case in which an extension in favour of one 
person may be tacked on to an extension in favour of a second 
person, viz., where legal representative of a deceased disabled person, 
at the date of the death is himself affected by any such disability! 
In such a case. Clause (4) expressly provides for the extension of 
the starting point till the cessation of such disability. Where the 
father died while still under a disability, leaving some minor sons 
as his legal representatives, and the deceased had made a certain 
sale when only one of his sons bom before the transaction was in 
existence, and the other three sons were bom after the disputed 
^ale: it was held that the date from which the limitation period was 
to be reckoned could not be postponed until the subsequent birth of 

10. (1921) 45 Mad. 361 (369)=1922 Mad. 12=42 M.L.J. 262. 

11. (1930) 127 I.C. 801=1930 Mad. 821=59 M.L.J. 196. 
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a claimaiu. and that the three minor sons could not take advantage 
of the provisions of S. 6, Limitation Act not having been in exist¬ 
ence when the right to sue accrued. The contention was nega¬ 
tived that the starting point of limitation for the three minor sons 
under S. 6 of the Limitation Act was to be reckoned from the date 
when the eldest son attained his majorityThe case in 40 Cal. 
966 (P. C.) at p. 979 was distinguished where the suit of the eldest 
son was within time, and the younger brothers born before a parti¬ 
tion of the estate w'^ere held entitled to a share in the relief if the 
first plaintiff succeeded in the suit. There was no finding that the 
suit of the younger plaintiffs was within time.^® Every co-parcener 
challenging the alienation has an independent right. If the plaintiff 
is a minor on the date when limitation commences, the period willl 
be extended in virtue of S. 6 of the Limitation Act; however, a 
plaintiff who was not in existence when the alienation took place is 
entitled only to take advantage of the existing cause of action so 
long as it subsists, but he does not obtain a fresh period of 21 
years from the date of his birth. 

Where one of several persons jointly entitled 
to iiistiHttc a suit or make an application for the execution 
of a decree is under any such disability, and a discharge 
can be g'iven without the concurrence of such person, time 
will run against them all: but, where no such discharge 
can be given, time will not run as against any of them 
until one of them becomes capable of giving such discharge 
without the concurrence of the others or until the disability 

has ceased. 

Illtcstrations. 

(a) A incurs a debt to a firm of which B, C and D are partners. B is 
insane, and C is a minor. D can give a discharge without the concurrence 
of B and C. Time runs against B, C and D. 

(b) A incurs a debt to a firm of which E, F and G are partners. 
E and F are insane, and G is a minor. Time will not run against any of 
them until either E or F becomes sane, or G attains majority. 

SYNOPSIS. 

Title I: Legislative changes. 

286. Corresponding provisions. 

287. Legislative changes. 

288. The reasons for the changes. 

289. The principle. 


12. Lachman Das v. Sundar Das, 1 Lah. 558 (560)=59 I.C. 678. 

13. Ibid. 

14. See Dhanraj Rat v. Ram Naresh Rai, (1924) 79 I.C. 1019 (1921) 
(All.) =1924 All. 912. 
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Title II: Scope of the section. 

290. Sections 6 and 7, compared. 

291. Disabilitj' of some of several joint-claimants. , 

292. Tw'o distinct class of cases. 

293. Section 7, explained. 

294. The combined effect of Ss. 6 and 7. 

295. Persons jointly entitled. 

296. “Discharge” given a wider meaning. 

Title III: Joint claimants. 

297. Partners, and executors. 

298. Co-heirs. 

299. Co-owners. 

300. Co-obligees. 

301. Joint-trustees. 

302. Joint-payees. 

303. Co-mo rtgagees. 

304. Co-mortgagors. 

305. Reversioners. 

306. Manager of joint Hindu family. 

307. Power of discharge—question of fact. 

Title IV: Joint decree-holders. 

308. Legislative changes—Old law. 

309. Conflict of views. 

310. New law. 

311-318. Capacity to give a discharge. A. Relevancy of procedure law. 

311. Bombay view. 

312. Calcutta view. 

313. Lahore view. 

B. Applicability of substantive law. 

314. Madras cases. 

315. Allahabad view. 

316. Bombay decisions. 

317. Calcutta view. 

318. Lahore cases. 

319. Conclusion. 

320. Illustrations . 

SECTION 8: SYNOPSIS. 

321. Previous history. 

322. Scope of the section. 

323. Maximum concession of three years. 

324. Plaintiff not obliged to avail of special concession. 

325. Combined effect of Ss. 6 and 8. 

326. Personal privilege of person under disability, or his representative. 

327. Computation of period. 

SECTION 9: SYNOPSIS. 

328. Previous History. 

329. English Law. 

330. The principle—early cases. 

331. Independent right of suit. 

332. The principle—recent cases. 

333. Starting point, not same as cause of action. 

334-338. Suspension of limitation. 

339. No equitable principle of suspension outside Act. 
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340. Scope and applicability of section. Time has begun to run. 

341. Subsequent disability. 

342. Inability. 

343. Subsequent inability. 

344. Defendant’s absence not a subsequent inability to sue. 

345. To sue. 

Illustrations. 

346. Time when not running. 

347. Repeal of law affecting continuance of time. 

348. The proviso. 

349. Application of the proviso. 

350. Executorship not mentioned in proviso. 

NOTES. 

286. CORRESPONDING PROVISIONS.—This section, 
corresponds to S. 8 of the Limitation Act XV of 1877 and IX 
of 1871. 

Section 8 of Act IX of 1871 ran as follows: '"when one of seve¬ 
ral joint creditors or claimants is under any such disability, and 
when a discharge can be given without the concurrence of such per¬ 
son, time will run against them all; but where no such discharge 
can be given, time will not run as against any of them until they are 
all free fro^n disability/* 

In S. 8 of Act XV of 1877, the concluding words were **until 
one of them becomes capable of giving such discharge without the 
concurrence of the others**. 

287. LEGISLATIVE CHANGES.—Section 8 of Act IX of 
1871 contained no "illustrations”. The concluding words 

"‘time will not run as against any of them until they are all free from dis¬ 
ability”, 

were altered in the later Acts XV of 1877, and IX of 1908, to 

“time will not run as against any of them until one of them becomes capable 
of giving such discharge without the concurrence of the others”. 

In the present S. 7, the alterations are shown by the addition 
of the words or "until the disability has ceased”, at the end, and by 
changing the expression **joint creditors, or joint clmmants,** to 
"persons jointly entitled to institute a suit or make an application 
for the execution of a decree”; which is wider in its scope, in¬ 
cluding as it seems claimants in common who, even if not joint, are 
such as to be jointly entitled to institute a suit, etc. 

288. THE REASONS FOR THE CHANGES.—The state¬ 
ment of Objects and Reasons explained as follows:— 

“There is a conflict between the Calcfkta, Bombay, and the Allahabad 

High Courts on^the one hand, and the Madras 
Conflict of autho- High Court on the other on the question, whether 
rity. an application for the execution of a decree can be 

saved from limitation by the fact of some only of 
the decree-holders being under disability. In Anando v. Anando/^ Surja 

IS. I.L.R. 14 Cal. SO. 
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V. Got/tWa v. <JM(i Zamir v. Sundar,^'^ it has been held that 

a disability of some only of several joint decree-holders would save an 
application for the execution of the decree being barred; wliile the Madras 
High Court, in Seshan v. Rajagopala,^^ and in Feriasami v. Krislwa,'^^ has 
held the contrary. The High Courts of Calcutta, Bombay and Allahabad 
held that the case comes under S, 7, but the Madras High Court holds that 
it comes neither under S. 7, nor under S. 8. If the right view of S. 7 is 
that it deals only with cases where the person or all the persons, if there 
are more than one, entitled to bring a suit or make an application, is or 
are under disability the case in question should properly be dealt with by 

S. 8; all the High Courts are agreed that one of 
Section 7 made several joint decree-holders cannot give a valid 
applicable to joint discharge without the concurrence of the other; 
decree-holders. but the Madras High Court in the Full Bench case 

felt a difficulty in bringing the case under S. 8 for 
the reason that applications are not mentioned in that section while they are 
in S. 7. In the course of his Judgment in the case Bhashyam Ayyangar, J,, 
observed that the addition of the words suggested in this amendment w^ould 
bring the case in question wdthin the operation of S, 8.”^^ 

289. THE PRINCIPLE.—This S. 7, of the Act of 1908, as 
also S. 8 of the previous Acts of 1871 and 1877, adopts the follow¬ 
ing rule of English law, as laid down by some Text-writers.^^ 


“Where money is payable to several persons jointly, and one or more 
of them is under any such disability as minority, or unsoundness of mind, 
it is apprehended that if from the fact of such persons being partners, or 
executors, or from any other cause, a discharge can be given without the 
concurrence of the persons under disabilit}', time will run as against all, 
but otherwise it will not run as against any until all are free from disability.” 



( The same principle has been stated in other words in a Madras 

Pull Bench Case, as follows:— 

“The principle of S. 7, is that if there are some persons in existence 
who are adults who could have safe-guarded the common rights of them¬ 
selves and of others similarly situated, the failure of the persons who are 
to litigate the rights w'ill start the cause of action not only against 
themselves, but also against persons in similar circumstances.”23 

As observed in Seshan v. Rajagopala,^ S. 8 of the Limitation Act 
V of 1877) (now S. 7, Act IX of 1908) has the same object as 
at of the corresponding S. 4 of the English Act, 3 and 4 Will. IV, 
42, which, as remarked by Lord Kanyon in Perry v. Jackson, 
“was introduced into the statute in order to protect the interests of 
those persons which there was no one of competent age, competent under¬ 
standing, or competent in point of residence in the country to protect.” 




/ 16. 

I.L.R. 

28 

Cal. 

465. 


' 17. 

I.L.R. 

20 

Bom. 

383, 


S. 18. 

I.L.R. 

22 

All. 

199. 


19. 

I.L.R. 

13 

Mad. 

236. 


20. 

A 

I.L.R. 

25 

Mad. 

431 

(F.B,). 


'/.L.R. 

25 

Mad. 

431'' 

at p. 442 


Darby and Bosanqiiet, 2nd edn., at p. 191: cited in Mitra’s Limita- 
Vol. I, p. 357. 

VaramnK^ v. Gapala-Dasayya, 41 Mad. 659 (682) (F.B.). 

(1889) 13 Mad. 236. 

24-a.* 4T.R. 516 (519). - 

39 
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TITLE II: SCOPE OF THE SECTION. 

290. SECTIONS 6 AND 7 COMPARED.—It has been 
noticed in Notes under S. 6, ay\te, that the grammatical construction 
of S. 6, leads to the conclusion that S. 6, extends to cases of a sole 
plaintiff or applicant being under a disability, or where more persons 
than one are all under a disability. The Madras High Court, fol¬ 
lowing Perry v. Jackson ,held that S. 6 applies to the case of per¬ 
sons whose rights are distinct and different, but who are permitted 
to enforce such separate rights by one judicial process to which 
all are parties, or by a process instituted by one on behalf of all. 
According to this view all of the plaintiffs or applicants for execu¬ 
tions must be under disability in order to avaiLthemselves of the 
benefit of extension under S. 6.^® According to several other High 
Courts, the advantage of the section could be obtained by any one 
of the several plaintiffs, who was under disability, so far as his 
claim was concerned. Section 6 is limited to claimants-in- 
common, and S. 7 makes provision for joint claimants alone. 

291. / Section 7, supplements S. 6, and the two sections are 

— not mutually exclusive.^ Section 7 refers 

Disability of back to S. 6 to which it serves as an appendix,. 

claim^ts.*^^ indicated by the words ^"such dis¬ 

ability”, i.e., a disability of a kind which is 
of the nature, and existed at the time, referred to in the preceding 
section.Section 6 declares the general rule as to disability; 
S. 7, applies that rule to the case of a right arising in favour of 
several persons some of whom are under a disability. This S. 7,. 
depends for its application on whether the right claimed was 
at its inception a joint right.^ Section 6, it may be noted 
applied where the claim in question is joint and several, i.e., to 
claimants in common. “Where each of a body of individuals en¬ 
titled to sue or apply is entitled to do so for his share or for the 
whole without being obliged to join the other, each may take 
advantage of the provisions of S. 6”.®° Under S. 7, the plaintiffs 
must be held to be joint claimants, i.e., “persons whose substantive 
right is joint, or to put it otherwise. With reference to more than 
one individual possessing the same identical substantive right.”®*^ 


25. 4 T.R. 516 (519). 

26. Ahinsa Bibi v. Abdul Kader Saheb, (1901) 25 Mad. 26 (36) ; Peria- 
sami V. Krishna Ayyan, (1902) 25 Mad. 431 (F.B.) ; also see Johnson v. 
The Madras Railway Co., (1905) 28 Mad. 479 (485). 

27. Rati Ram v. Nadar, (1919) 49 I.C. 990 (991)=17 A.L.J. 649= 
41 All. 435. 

28. Chokbey Singh v. Hardeo Singh, (1921) 64 I.C. 757 (761) =24 
O.C. 330=8 O.L.J. 667. 

29. Ibid. 

30. Pal’s Limitation, p. 150. 

31. Johnson v. The Madras Railway Co,, (1905) 28 Mad. 479 (485). 
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The latter part of the section relating to the discharge by one of the 
joint creditors or claimants, without the concurrence of the others, 
conclusively points to the correctness of this view.®=* The section 
applies only to cases in which the joint debt or claim is of such 
a character that a discharge can be given by one creditor or 
claimant without the concurrence of the others.®* Where the 
debt or claim, though joint, is of such a character that a single cre¬ 
ditor or claimant cannot give a discharge so as to bind the others, 

S. 7 does not apply.®^ The section is expressly made applicable 
to joint claimants as well as to the joint creditors. As pointed out 
by Kinkhede, A.J.C., in Shampuri v. Ramchondra,^^ 

“Section 7 contemplates two cases, (1) where there are several persons A 
jointly entitled to institute a suit, but one of such persons is under a dis- j 
ability, limitation will run against all provided a discharge can be given ; 
without the concurrence of such person, and (2) where no such discharge ; 
can be given, time will not run as against any of them, (a) until one of them > 
■becomes capable of giving such discharge without the concurrence of the V 
others, or (6) until the disability has ceased,” 

The running of time against all, therefore, depends upon proof of 
the fact whether out of several persons jointly entitled to sue, there 
is at least one who can give discharge without the concurrence of 
the persons under disability. If there is no such person time does 
not begin to run against any of them until one of them becomes 
capable of giving discharge, such discharge without the concurrence 
of other or until the cessation of the disability.®* 


292. Section 7, thus deals with two distinct classes of cases, 
_ A' ' where the rule laid down, as supplementary 

clasus of cases*.*"' qualifying the role under S. 6, ante, 

depends upon the principle (S. 287, above) 

underlying the section. 


Class 1, deals with the case of persons, jointly entitled to 
institute any suit, or make an application for execution of a decree, 
some of whom are persons under disability as specified in S. 6, of 
the Limitation Act, but where there is at least one person in exist¬ 
ence who is competent to safeguard the joint rights of himself and 
of others similarly situated who are not free from disability. In 
such a case, the failure of the adult person who is in a position to 
litigate the joint rights, time will begin to run against all; i.e., not 
only against the adult person himself, but also against minors, insanes 
or idiots who are in similar circumstances to the adult and sui juris 


32. 28 Mad. 479 (485), supra. 

33. Harihar v. Bholi, (1907) 6 C.L.J. 383 (396). 

34. Ibid. 

35. (1925) 88 I.C. 268 (Nag.). 

36. Ibid. 





308 


The Indian Limitation Act. 


[S. 7 


plaintiff, or applicant.It has been observed, that the main object, 

in S. 7, seems to be to limit the indulgence 
Object to limit vyhich is otherwise given to minors, so that, 
in u gence. there are several minors who can claim 

the benefit of S. 6, that concession does not extend to cover the 
whole period of time up to the youngest of the minors becoming 
a major, but can only be availed of by the eldest of them.®® 


On the other hand, where out of several persons jointly en¬ 
titled to sue, even one person is under disability, and a discharge 
cannot be given in respect of the cause of action by any other 
of them, time will not run against any of them, even against adult 
persons, “until one of them becomes capable of giving such discharge 
without the concurrence of others, or until the disability has ceased,®® 
In this second class of cases, the disability of any one of them, will 
entitle all of them to an extension of time under S. 

,29^^ SECTION 7 EXPLAINED.—The first part of the 

S. T^'^pends for its application on the question whether a full 
discharge of the whole debt or claim in suit, or in execution of 
decree, can be given by any adult plaintiff or applicant without the 
concurrence of the other or others jointly entitled to sue or make 
the application for execution, but who are labouring under a dis¬ 
ability specified in S. 6, Limitation Act. If so, none of them 
shall be entitled to claim the benefit of S. 6.“*^ The second part of 
S. 7, deals with the reverse position, where one of several persons 
jointly entitled to institute a suit, or make an application for the 
execution of a decree is under a disability, and when a full discharge 
of the entire debt or claim involved in suit, or execution, cannot 
be given by any of the adult persons in similar circumstances to 
the person under disability, when the benefit of exemption under 
S. 6, must from the very nature of the situation, be enjoyed by all, 
xintil circumstances have again changed to those mentioned in case 
1, or if the disability has ceased, when S. 6, becomes inapplicable.'*® 
The competency of one of joint claimants, or decree-holders, i.e., 
of persons entitled to institute a suit, or make an application for 
execution, to give a discharge, results in time running against all, 
and no benefit of S. 6, to any of them; but, the disability of one of 
persons, in similar circumstances as to joint right, in suit or execu- 
-;-^ 

37. Varamma v. Gopala Dasayya, (1917) 41 Mad. 659 (682) =46 I.C. 
202 (F.B.). 

38. Bapu Tatya Desai v. Ba<la Raojee, (1921) 59 I.C. 759=45 Bom. 
446=1921 Bom. 289=22 Bom. L. R. 1383. 

39. Gulam Gous v. Shriram, (1919) 51 I.C. 79=43 Bom. 487=21 
Bom. L. R. 353. 

40. Ahinsa Bibi v. Abdul Kader, 25 Mad. 26. 

41. Rati Rani v. Niadar Mai, 41 All. 435=49 I.C. 990=17 A.L.J. 

649. 

42. Ahinsa Bibi v. Abdnil Kader, 25 Mad. 26. 
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tion, entitles all to benefit of S. 6, where discharge cannot be given 
by one which is binding on others. As Bhasliyam Ayyangar, 
held in Ahinsa Bibi v. Abdul Kader Sahib, 

"The operation of S. 6, (S. 7, Act XV of 1877) is extended and modified 
by S. 7, (S, 8, Act XV of 1877), which deals with cases in which the right 
of suit resides jointly in a plurality of persons, and its object is principally 
to extend the protection given by S. 6 to cases in which the persons entitled 
to sue were not all affected by disability at the time when the right to sue 

accrued, but only one or some of them were so 
The protection affected and the others not. The protection given 
extended by S. 6, is by S. 6 (S. 7, old Act) is extended to this class 
subject to condition, of cases, not absolutely, but subject to the important 

condition that a complete discharge of the obliga¬ 
tion could not be given by all or any of those unaffected by disability without 
the concurrence of the person or persons so affected. If such a discharge 
could be given time wdll run against all the persons (including the person 
or persons affected by disability), and the suit will be governed only by the 
ordinary law of limitation. This clearly follows from the first part of 
S. 7 (S. 8, old Act). The latter part of S. 7 (S. 8, old Act) provides 
that if no such discharge can be given, time will not run as against any of 
them, until one of them becomes capable of giving such discharge without 
the concurrence of the others. The latter part relates to a case in which, 
though all were affected by disability at the time from which the period of 
limitation is to be reckoned, yet one of them whose disability terminates 
before the disability of the others becomes capable of giving a complete 
discharge of the obligation, without the concurrence of those still labouring 
under disability. [Vide Illustration (i?) to S. 7].” 

294. Bhashyam Ayyangar, J., has observed in the Madras case 
The combined of Ahinsa Bibi v. Abdul Kader Saheb,^"^ above 
effect of Ss. 6 and 7. quoted, that 

“But for this provision, made by the latter part of S. 7 (S. 8, Act XV of 
1877), time will begin to run under S. 6 (S, 7, old Act), not from the 
time when one of them ceases to be under disability, and becomes capable 
of giving a discharge without the concurrence of the others, but only from 
the time when the last of such persons has ceased to be under disability. 
Section 7 (S. 8, old Act) does not expressly provide that in a case in which 
one or some alone of the persons entitled to sue were affected by disability at 
the time when the cause of action accrued to all the persons entitled, time 
will not run as against any of them, unless a complete discharge of the 
obligations could be given by one or more of the persons free from dis¬ 
ability, without the concurrence of the person or persons labouring under 
disability. But this is necessarily implied in the section.” 

The combined effect of Ss. 6 and 7 in cases in which the right 

of suit resides jointly in a plurality of per- 

- sons is, in the opinion of the learned Judge, 

Madras High Court. ... 

as follows:— 


43. (1901) 25 Mad. 26 (36, 37). 

, 44if (1901) 25 Mad, 26 (36, 37) (Held, that the cause of action for 
taking an account of a dissolved partnership, is one and indivisible as against 
surviving partners, and a suit must be either wholly barred, or not barred 
at all). ... . • • . 
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"(a) Such a suit cannot be barred in part, in respect of some, and not 
barred in part, in respect of the others. 


(6) If any one of several joint-creditors or claimants is under* a dis¬ 
ability and a full discharge could be given without his concurrence by all 
or any of ^e other joint-creditors, or claimants, the suit will be governed 
by the ordinary law of limitation and time will run against all. 

(c) But, where no discharge can be given, time will not run against 
any of them, until all have ceased to be under disability. 

(d) If all were affected by disability, time will not run against any 
of them, until all have ceased to be under disability, or unless one of them, 

nieanwhile, has ceased to be under disability, becomes capable 
of giving a complete discharge without the concurrence of the others, in 
which latter case, time will run against all from the time when one of them 
has thus become capable of giving such discharge.”^® 

[Illustration (^) to S. 7, (S. 8, old Act) ; cf: Anando Kishore Dctss 
V. Anando Kishore Bose.^^^ 


In view of the difference of opinion between the Madras High 

Court, and other High Courts, as to the 
Accc^ding to applicability of S. 6, to cases where several 

o er ig ourts. claimants are concerned, the result of the com¬ 

bined operations of Ss. 6 and 7 will be as follows:— 


“1. Where there is a single claimant, S. 7 does not apply. 

“2. Where there are several claimants then 

“(a) if they are tenants in common, S. 6 applies, extending the 
privilege only to persons under disability 

“(b) if they are joint claimants, S. 7 applies, and 

“(i) then if a discharge can be given by those not under dis¬ 
ability, time runs against all—none gets the privilege 

“(ii) if no such discharge can be given, time runs against none, 
all of them get the privilege.”^® 

( 29 s. PERSONS JOINTLY ENTITLED.—Section 7 of 
Act IX of 1908, is much more general than the wording of S. 8 of 
Act XV of 1877, which applied to joint claimants as well as joint 
creditors. A claim is joint, where several persons have got the 
same right of cause of action, and one cannot sue or apply on 
behalf of all. Where the causes of action of the plaintiffs are 
different, S. 7 of the Limitation Act can have no application to 
the facts of the case.®° The Full Bench of the Madras High 


45. (1901) 25 Mad. 26 (36, 37); also see 25 Mad. 431 (438, 439) 
(F.B.). 

46. Cf. 14 Cal. 50 (53). 

47. Pal’s Limitation, p. 154; also see Jiwan Rant v. Ram Sarup Ram, 
(1904) 27 All. 67 [Followed Zamir Hassan v. Sundar, (1899) 22 All. 199] :— 
S. 7, Act XV of 1877, applied even where some otily and not all of the 
judgment-creditors are affected by a legal disability. 

48. Pal’s Limitation, p. 154; also see Rati Ram v. Niadar, 41 All. 435. 

49. Ahinsa Bihi v. Abdul Kader, 25 Mad. 26. 

50. Kandasami v. Irusotppa, (1917) 41 Mad. 102. 
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Court, had held in Doraiswami v. Nondisami,^ that where two 
brothers have got the same cause of action (that is, where all the 
material allegations giving rise to a right of suit are the same) , 
where the whole right litigated and the nature of the entire claim 
litigated are the same, and where under such circumstances the elder 
^ ^ brother could institute a suit for himself and 

Joint right, and younger brother on that joint right and 

action. joint cause of action, S. 7 would become 

applicable, and would bar the younger bro¬ 
thers right when the eldest brothers* became barred,® The section 
applies onfy to cases in which the joint debt or claim is of such a 
character that a discharge can be given by one of the persons 
jointly entitled to sue or apply for execution, without the concurrence 
of the others.® 




The word “discharge***, in the section may be taken as 

sufficiently wide to include any form of quit- 
Discharge given a tance whereby the rights and liabilities be- 
wider meaning. tween two pa rdes^re put an gid to, and may 

thus apply to a suit for redemption of mortgage * ^The term is not 
onnfinp d merely to p ecuniary liability, but includes also “release of 
rights to im movable property **®: but where there was nothing to show 
that the plaihtift who was a major could have given a discharge 
without the concurrence of the second plaintiff who was a minor, 
the suit was held to be in time with reference to both the plaintiffs 
under S. 7 of the Limitation Act.® If several persons have a joint 
cause of action, e.g., joint promisees, and joint decree-holders, and 
in consequence of any disability of some of several joint claimants 
or decree-holders, it is impossible for the rest to sue or to enforce 
the decree, it is but fair that time should not run even against 
those who are under no disability.*^ “The actual test laid down by 
this section for the non-application of section is not the power of 


1. (1915) 38 Mad. 118. Also see Johnson v. The Madras Railway 
Co.., (1905) 28 Mad. 479 (Held, that joint claimants are persons whose sub¬ 
stantive rights are identical and not those who are permitted to enforce 
distinct and different rights under one judicial process). 

2. Per Sadasiva Ayyar, J., in 41 Mad. 102 (106) =40 I.C. 664. 

3. Harihar v. Bholi, (1907) 6 C.L.J. 383 (396). 

4. Bai Keval v. Madhu Kala, (1921) 46 Bom. 535=1922 Bom. 319=64 
I.C. 972=23 Bom. L. R. 1191; Followed in Lai Chand v. Gian Chand, 
1933 Lah. 479=142 I.C. 295=34 P.L.R. 384. Cf. Sheqnandan v. Tahiran, 
<1930) 52 All. 768=130 I.C. 691=1930 All. 861=1930 A.L.J, 852 (Dis- 
■charge, given a narrow meaning of discharge of a debt, or claim other than 
one respecting immoveable property) ; also see and cf. KamtOrai v. Rani 
Jadurai, 1931 All. 398=133 I.C. 155. 

5. Pcmneshwdran v. Sankaran, (1914) 25 I.C. 755 (Mad.). 

6. Bof Keval v. Madhukala, supra. 

7. Mitra*s Limitation Act, Vol. I, p. 358; citing Darby and Bosanquet, 
2nd Edo., p. 60. 
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some of the joint claimants to protect the interest of the others, 
but their power to discharge the defendant without the concurrence 
of the others.”® Besides, partners and executors, the manager of 
a niitakshara joint Hindu family, it has been held, may supply an 
instance in which one of a number of joint claimants can give 
a discharge without the concurrence of the others.® 

Illustrations. 

(1) Section 7 has no application where each individual plaintiff is 
entitled to sue for his individual share of a certain property from which 
they are dispossessed.^® 

(Z) In the case of a sale by a Hindu mother as guardian of her only 
son, where no suit was brought by the son to set aside the sale (Art. 44, 
Limitation Act), the vendee’s right to share of the son became absolute, 
and where the second son, in the womb at the time of sale, had a different 
cause of action, S. 7 of the Limitation Act had no application.^^. 

(3) Where the wife of a Mahomedan predeceased her husband, and 
the right to recover the dower debt was inherited in part by the debtor 
himself, z’is., the husband, and the position of the sons qua their right to 
the dower debt was also not that of joint tenants, but was that of tenants 
in common, it was held that S. 7, Limitation Act, did not apply to a suit 
by the minor sons on attaining majority. ^2 

(4) When a Hindu father alienates property, every one of the sons 
has a right to impeach the transfer, if it is not binding on the family. 
Section 7 does not apply to an individual right enjoyed severally by each 
of the joint members of the family. ^3 

(4) In the case of an alienation by the Karnavan of a Malabar Tarwdd, 
where all the adult members of the family fully represent the Tarwad 
including the minor members for all purposes, -they fully represent the 
Tar-wad for the purpose of giving a discharge also, and the latter part of 
S. 7 of the Limitation Act, 1908, applies.^ 

(5) Where the claim is for an account of the share of a deceased 
partner in the profits of a dissolved partnership and not for a share of an 
ascertained sum or debt, the cause of action is one and indivisible as 
against the surviving partners.^® 

TITLE III: JOINT CLAIMANTS, ETC. 

297. PARTNERS AND EXECUTORS.—The rule of 
English law, which appears to have been adopted in S. 7, is that 

8. Mitra’s Limitation, 1st VoL, p. 358. 

9. Ihid., p. 359. 

10. Rakhal Chandra Ghose v. Mohendra Narain Sen, (1919) 51 I.C. 
797 (Cal.). 

11. Kandasami v. Irusappa, (1917) 41 Mad. 102=40 I.C. 664. 

12. Mohd. Zahur Ahsan v. Mt. Maimuna, 1929 All. 142=1929'A.L.J. 
284=116 I.C. 481. 

13. Sheonandan Prasad v. Tahiran Bihi, 1930 All. 861=52 All. 768 
= 130 I.C. 691. 

14. Per Sadasiva Aiyar, J., in Paranteswaran v. Sankardn, (1914) 25 
I.C. 755=16 M.L.T. 241=1914 M.W.N. 689. 

15. Ahinsa Bibi v. Abdul Kader Saheb, (1901) 25 Mad. 26 (34) {Per 
Bhashyam A 30 'angar, J.). 
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“where money is payable to several persons jointly, atid any one or more 
of them is under disability, then, if from the fact of such persons beinj^ 
partners or executors, or from any other cause, a full discharge can be given 
without the concurrence of the persons under disability, time would run as 
against all, but otherwise it would not run as against any until all arc free 
from disability”.^'® 

Under the English law, the question has occasionally arisen in 
respect of co-parceners, for in other cases under that law the legal 
representative of a deceased person is either an executor or an 
administrator.^^ In Dccharms v. Horzvood it was held that one 
co-parcener cannot sue separately for his portion of rent accruing 
to him and to his fellows. Tindal, C.J., stated the law on the 
subject as follows;— 

“The authorities all agree that whatever be the number of parceners, they 
all constitute one heir. They arc connected together hy unity of interest, 
and unity of title." 

In Foley v. Adefenhrooke,^^ it was held that the cause of action of 
both the covenantees was joint, and they ought to have sued 
together, though as between themselves their interest might be 
separate; and the principle was laid down that 

“if the cause of action be joint, the action should be joint, though 
the interest be several”. 

A single cause of action cannot be divided into several causes of 
action against the obligee without his privity, though two or more 
persons may have several interests in the right giving rise to the 
cause of action, whether such persons be joint covenantees or the 
heirs of a single covenantee.^® When a right accruing to a single 
person from a covenant in his favour devolves, on his death, on 
two or more of his heirs in several shares, no question can possibly 
arise as to whether the covenant was joint or several, and the only 
difference caused by the death of the covenantee is that the cause 
of action which resided in one person, is, by operation of law, 
transferred to a number of parceners, who, as observed by Tindal, 
C.J., in Decharms v. Norwood, supra, constitute one heir.^^ In other 
words, the claim which was possessed by one individual is now 
possessed jointly by a number of individuals, who are his legal 
representatives and all must therefore join in a suit to enforce that 
claim, either as plaintiffs, or as party defendants if they do not 
join as plaintiffs and for the purposes of S. 7, all such persons have 

16. Darby and Bosanquet, p. 191, cited in (1894) 4 M.L.J. 55 (Jour.). 

17. Ahinsa Bibi v. Abdul Kader Saheb, (1901) 25 Mad. 26 (34) {Per 
Bh^hyam Ayyangar, J.). Followed in Puthenpurayil v. Puthenpurayil, 
(1916) 33 I.C. 564 (Mad.) (Held, that all the representatives of a deceased 
partner should join in a suit to have an account taken of the partnership, 
S. 7 of the Limitation Act being applicable to such suits). 

18. 10 Bing. 526 ( 529). 

19. 4 Q.B. 197. 

20. - Foot-note 17, supra. 

21. Ibid. 

22. Ibid. 

40 
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to be regarded as plaintiffs.^^ As a general rule, whether a joint 
right to sue arises out of a contract or tort, and whether such right, 
on the death of any one of the joint holders of the right, devolves 
on the sunhvors or on the legal representaij/ues of the deceased, it 
is apprehended that one or some of the holders of such right can¬ 
not give a discharge without the concurrence of the others, unless 
they are all partners or executors, or members of a joint Hindu 
family, the manager of which has implied authority to bind all 
the members by a discharge given by him. The test to be applied 
IS whether it is the intention of the parties that each of the persons 
in whose favour the obligation is created is a creditor for the "whole'. 
or a creditor for his own share. In the latter case he cannot give 
a discharge for the whole obligation.^^ 

298. CO-HEIRS.—It was observed by Bhashyam Ayyangar, 
J., in Ahinsa Bibi v. Abdul Kadir Sahib ,that the cause of action, 
on the death of a Muhammadan creditor devolves upon all his 
heirs in several shares which are regulated by the Muhammadan 
Law of Inheritance. 

“Though as between themselves their rights are several, yet, so far as the 
ancestor’s debtor is concerned, his obligation is single and cannot be split 
up without his consent.” “The numerous heirs of the deceased creditor 
are only jointly entitled to enforce the right which the deceased creditor, if 
'alive, could singly enforce.” 2 ® 

Reliance was placed for this view on the Full Bench decision of 
Allahabad High Court in Kandhiyalal v. Chandar,^ (Mahmud, J., 
dissenting), where it was held 

“that when, upon the death of the obligee of a money bond, the right to 
realise the money has devolved in specific shares upon his heirs, each of 
such heirs cannot maintain a separate suit for recovery of his share of the 
money due on the bond. ”27 

However, it was held, differing from the above view, in a later 
case, that in a Muhammadan family, where the heirs are entitled to 
definite shares as tenants-in-common, the cause of action of such 
heirs in respect of the estate cannot be said to be a joint one for 
purposes of limitation.^® Similarly, in Ankalannma v. Chen- 
chayya,^^ it was held that one co-heir by a single promise is not 


23. See Foot-note 17 supra. 

24. Harihar Per shad v. Bholi Pershad, (1907) 6 C.L.J. 383; also see 
Annantalai Chetti v. Annantalai Cketti, (1919) 52 I.C. 456=10 L.W. 67 
(Held, that a partner is competent to give a valid discharge of a debt due 
to the partnership even after it has been dissolved). 

25. (1901) 25 Mad. 26. 

26. Ibid. (32). 

27. 7 All. 313 (324). 

28. Alla Pichai v. Pappathiammal, (1919) 51 I.C. 748=36 M.L.J. 

184. 

29. (1918) 41 Mad. 637=45 I.C. 419. 
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entitled to give a valid discharge in respect of a promissory note 
executed in favour of his ancestor; and this view has been recently 
followed by the Bombay High Court in Umakant Balkrishna v. 
Martand Keshav.^^ 'Similarly, it has been held by the Lahore 
High Court, that the rights of Mahomedan co-heirs to set aside an 
alienation made by father are independent of each other; and the 
bar of limitation against one major son does not affect the right 
of the other minor son to sue.®^ 

299. The Punjab Chief Court, held in Daulat Rmi v. Sayad 

Co owners Ahdul Kasim^^ that the co-heirs of a deceased 

owner and lessor of property, after his death 
became joint owners and lessors of the property in suit, and as 
such became joint promisees as between themselves and the defend¬ 
ant lessee in respect to any rent accruing due after the deceased 
owner’s death: and as under S, 38, Contract Act, a payment made 
to and accepted by one of several joint promisees, discharges the 
promisor in respect of all, under S. 7, Limitation Act (S. 8, old 
Act), time ran against all the co-owners, and the suit was barred, 
(save for three years’ rent). This was distinguished in the Full 
Bench ruling of Mathra Das v. Nizani^^ on the ground that the 
question was one of limitation depending upon the answer to the 
further question whether an adult joint promisee could grant a 
valid discharge binding on the minor promisees. The safe rule in 
such cases is, that 

"if a creditor leaves several heirs, some of whom are of full age, and others 
minors, and the object of the claim is something divisible, limitation which 
will not run against the minors for their parts, will not be thereby pre¬ 
vented from" running against those of full age.^^ But if the right is 
indivisible, limitation will not, so long as any of his heirs are minors, run 
even against the others, because the claim being indivisible, and not 
susceptible of parts, cannot be barred in part.”^^ 

It must be either wholly barred or not barred at all.®® 

300. CO-OBLIGEES.—In the case of co-obligees of a money 
bond, in the absence of anything to the contrary, the presumption 
of law is that they are entitled to the debt in equal shares as Tenants 
in Common.®^ This was so held on the authority of Steeds v. 
Steeds, Mr. Justice Wills observed as follows:— 

30. 1933 Bom. 245=145 I.C. 164=35 Bom. L. R. 388. 

31. Ghulatn Rasul v. Hussain Beg, 1929 Lah. 582=122 I.C. 92. 

32. 60 P.R. 1893. 

33 . 68 P.R. 1917 (F.B.). 

34. Rustomji, p. 83, citing Pothier, Vol. I, p. 497. 

35. Ibid, 

36. Ahinsa Bibi v. Abdul Kader Saheb, (1901) 25 Mad. 26 (36). 

37. Manzur Ali v. Mahmud-un-Nissa, (1902) 25 All. 155 (157) (This 
presumption is rebuttable). 

37-a. (1889) 22 Q.B. 537. 
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“In equity it would appear as if the general rule with regard to money 
lent by two persons to a third was that they will prima facie be regarded as 
tenants in common, and not as joint tenants, both of the debt, and of any 
security held for it.” . . . “Though they take a joint security, each means 
to lend his own money, and to take back his own.” 

And further on he says:— 

“This is on the ground that the debt is held by the two in common, and 
not jointly, and the prmcipte seems to us equally applicable whether the 
debt is secured by a mortgage or is merely the subject of a personal contract.” 

Section 7 of the Limitation Act does not alter this rule which 
prevails in equity, and which is applicable in India as well as in 
England.^® Hence where one of two co-obligees is a minor, limi¬ 
tation will run as against the other co-obligee who is not a minor 
in respect of that portion of the debt to which he is entitled, and 
S. 7 of the Limitation Act, 1908 (S. 8 of Act XV of 1877) will not 
apply.This view is not reconcilable with the Madras decision 
in Barber v. Ramanna but see Ahinsa v. Abdul, which supports it. 

301. JOINT TRUSTEES.—Where an adult joint trustee 
takes no steps to protect the trust, and allows his right of manage¬ 
ment to become barred by time, the right of other joint trustees, even 
though minors, suing within three years of coming of age, will be 
equally time-barred, as one of several co-trustees can give a dis¬ 
charge without the concurrence of others.^^ Under English law, 
where trust money is lent by two or more trustees, the interest of 
the trustees not being apportionable, they are treated as joint tenants 
even in equity. Steeds v. Steeds.^^ 

302. JOINT PAYEES.— The Madras High Court, held in a 
Full Bench, that one of several payees of a Negotiable Instrument 
can give a valid discharge of the entire debt without the concur¬ 
rence of the other payees.^ The Chief Judge dissented, holding 
on the authority of Ramasami v. Muniyandi^^ that S. 38, Contract 

38. Manzur Ali v. Mahrtuud-^un-Nissa, 25 All. 155 (158)=1902 W.N. 216. 

39. Ibid., 25 All. 155. 

40. 20 Mad. 461 (Held, that a joint-mortgage is wholly discharged by 
a bo/ta fide payment to, and aquittance by one of the two mortgagees,, 
although he was not the agent of the other co-mortgagee) . 

41. (1901) 25 Mad. 26 (39) ; also see Sitaram v. Shreedhar, 27 Bom.. • 
292 (294) (Which doubts the correctness of the Madras ruling, 20 Mad. 
461, supra) . 

42. Thiyagaraja v. Ratnasabapathi, 34 Mad. 284 (287) =6 I.C, 992 
=20 M.L.J. 421. 

43 . 22 Q.B.D. 537. - 

44. Annapurnamma v. Akkayya, (1912) 36 Mad. 544=19 I.C. 12= 

24 M.L.J. 333 (F.B.); Followed in Annantalai Chetti v. Annatnalai, 
(1919) 52 I.C. 456 (Mad.). Cf. Husainara v. Rahmannessa, 38 Cal. '342' 
=8 I.C. 837=13 C.L.J. 3 (Takes a view opposite to the Madras view—=-see 
S. 303, below); also in Ponntisamy" \. .Thyagaraja, (1916) 32 I.C. 173^ 
(Mad.). Tj- 

45. (1910) 20 M.L.J. 709. •• . .. ; ‘ ' T. 
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Aot provides that, where the promisor has made an offer of per* 
formance and the offer has been refused, the promisor is not res¬ 
ponsible for non-performance. But that, the section does not deal 
with the legal consequences of an accepted tender, or of an accepted 
offer of performance. The earlier Madras decision in Barber 
Maran v. Ramana Goundan,^^ had held that a payment made to one 
of two persons jointly entitled under a mortgage bond, who was 
not an agent of the other, is a valid discharg’e of the entire debt, and 
the decision in Wallace v. KalsoJl,*'^ and S. 38 of the Indian Contract 
Act were referred to in support of that conclusion. The Punjab 
Chief Court, differred from the Madras High Court, for two 
reasons. One was that S. 38 of the Contract Act could not apply 
because it referred to an offer refused only, and not to an offer 
accepted, and the second was the view that the case was governed 
by S. 45 of the Contract Act.**® 

303. CO-MORTGAGEES.—In a learned judgment, Pipon, 

Co-mortgagees. discussed the case-law, and reached 

the conclusion in Gulmiran v. Abdul Rahim 
Khan*^ that S. 38 of the Contract Act applies to an offer which 
has been accepted as well as to an offer which has been refused; 
further, that whether S. 38 of the Contract Act applies to pa3'ment 
to one of several joint mortgagees or not, the rule of equity applica¬ 
ble in India is that in the absence of fraud or an intention to 
defeat the rights of the other mortgagees, payment to a single 
mortgagee discharges the mortgagor. It was held, further, 

that the mere specification of shares held by the mortgagees is not sufficient 

in Itself to warrant the assumption that the mortgagor is bound by the 

division^ of those shares, and that it lies upon the mortgagees to show that 

a definite contract subsisted between the parties which recognised such 
division”. 50 

The case-law on the point is “not easy to disentangle,” and to re¬ 
concile the authorities is impossible: but the view held by different 
High Courts may be briefly noticed. The Allahabad High Court, 
held in Ramchandra v. Goswami Rajjanlal^ that one of two mort¬ 
gagees who have advanced the mortgage-money equally cannot 
give a good discharge for the entire mortgage debt without the 
consent of, or reference to his co-mortgagee. In Ran jit v. Khem 


_ (1897) 20 Mad. 461; also see Bhup Singh v. Zainabdin, 9 AH. 20.S 

—1886 A.W.N. 279; and Kari Chengamma v. Jatti, (1909) 1 I.C. 2i9. 

47. (1840) 7 M. & W. 264 ; 56 R.R. 707. 

^ 48. Mathradas v. Nizam Din, (1917) 41 I.C. 921=68 P R 1917=107 
P.L.R. 1917=81 P.W.R. 1917 (F.B.). 

r ; ;49. . (1923) 73 I.C. 682 (N.-W.F.P.). 

SO. Ibid. 

1. (1909) 5 I.G. 129=32 All. 164=7 A.L.J. 99; Follows Manzur AH 

(^^2) 25 All. 155. Cf. Bhup Singh v. Zdinulabdin, 
(1896) 9 All. 205 (Joint Bond). 
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Chand,- the payment of the mortgage-debt to one of several co¬ 
mortgagees, without the concurrence of the others, was not held to 
be a valid discharge thereof. The Calcutta High Court, held in 
Hossain Ara Begam v. Rahnvinessa Begum,^ following the decision 
in the case of Hariliar Per shad v. Bholi Pershad^ that when a claim 
is on a money bond to two or more obligees, the presumption at equity 
is that the obligees are tenants in common, and not joint tenants 
of the debt, with the consequence that the discharge by one obligee 
cannot be set up as a defence as against the other obligee suing for 
his share of the debt. The principle applicable to the case is that 
although the mortgagees take a joint security, each means to lend 
his own money and to take back his own, and equity presumes that 
several persons together making an advance upon the security of a 
mortgage have separate interests in the money, Steeds v. Steeds,^'^ 
and payment to one would not liberate the debtor against all creditors. 
The presumption is that each being a creditor for his own share, 
cannot give a discharge for the whole obligation.® Accordingly, 
it was held in Peary Lai v. Madhoji,^ that payment to one of three 
persons entitled to receive the money is not a good payment against 
the others, and to the same effect, in Umesh Chandra v. Dvnabandhu,'^ 
that a payment of the mortgage debt by the mortgagor to one of the 
several joint-mortgagees is not a valid payment as against the other 
mortgagees. Similarly, in some recent cases, the view taken by the 
Calcutta High Court is that mortgage-debt being one and indivisible 
ordinarily one mortgagee alone cannot enforce the mortgage for his 
share of the debt only except in cases where there has been severance 
of the mortgagee’s interests effected with the mortgagor’s consent, 
and further that the discharge by one mortgagee alone is valid only 
as regards his share of the debt, and the payment of the mortgage- 
money by the mortgagees to one of several joint mortgagees is not 
a good and valid payment as against the other mortgagees and 
does not operate as a discharge as to all.® The Patna High Court®** 
follows the Calcutta view: but the Madras High Court has taken 
an opposite view in several cases. In Appavu v. Nanjappa,^ it was 

2 . (1914) 23 I.C. 8 (All.). 

3. (1910) 38 Cal. 342=8 I.C. 837=13 C.L.J. 3. 

4. (1907) 6 C.L.J. 383 (394). 

4-a. (1889) 22 Q.B.D. 537. 

5. Sitaram v. Shridhar, (1903) 27 Bom. 292; and Tamman Singh v. 
Lachhman, (1904) 26 All. 318. 

6 . (1913) 19 I.C. 865=17 C.L.J. 372. 

7. (1915) 29 I.C. 956 (Cal.). 

8 . Per Chatterji, J., in Satindra Nath v. Jatindra Nath, (1927) 101 
I.C. 530=1927 Cal. 1245—31 C.W.N. 374; Reid, in Satish Chandra v. 
Jewanlal, 1934 Cal. 1=)149 I.C. 1062; also see Jugal Kishore v. Baidya 
Nath, 1927 Cal. 952=104 I.C. 668 {Per Page, J.). 

8 -a. Abbas v. Misrilal, (1920) 56 I.C. 403 (Pat.) (Co-mortgagees 
regarded as having separate interests) . 

9. (1913) 20 I.C. 792. 
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held that payment to one of the co-obligees of a mortgage-bond is a 
valid discharge of the debt due thereunder: and a like view was 
taken in Peri RcMtasami v. Chandra Kattaya,^^ that a payment to 
one of two joint mortgagees is a valid discharge of the mortgage 
liability. The leading case on the subject is Barber v. Ramana^-^ 
which states the broad proposition that where there are several 
persons who on the face of the mortgage are joint creditors, pay¬ 
ment to one of them is a good discharge against all. 

304. CO-MORTGAGORS.—The cause of action in co¬ 
mortgagors is the equity of redemption; and one of several co¬ 
mortgagors is not qualified to give a discharge in respect of the 
cause of aotion.^-^^® Mr. Justice Chitty in Balton v. Salmon,^* said: 

“Where a mortgage is made 'by two tenants-in-common, both of them must 
be parties to the action to redeem; one cannot redeem in the absence of the 
other. Where two different estates are mortgaged, the person entitled 
to redeem one estate cannot bring an action to redeem without making 
the person entitled to redeem the other estate a party.For this purpose 
there is no difference between a mortgage of two different estates or two 
undivided shares of the same estate,” 

The right to redeem a mortgage of joint family property vests in 
all the members of the family whoever is the manager, and the right 
of a minor member to redeem, which is in existence during his 
minority, cannot be defeated by the fact that a major member does 
not file a suit to redeem within the period allowed to him?*® 

Illustrations. 

(1) Accordingly, where neither of the plaintiffs who obtained majority 
more than three years before the date of the institution of a suit for 
redemption was qualified to discharge or release the equity of redemption, 
the right being indivisible under S. 7, time did not run until the disability 
had ceased in respect of the minor plaintiff. 

(2) A suit for redemption of a mortgage, limitation of which expired 
during the minority of the two sons of the deceased mortgagor, was brought 
three years after the attaining of majority of the elder son, but within 
three years of the attaining majority of the younger son; held, that the 
suit was not barred and that both the plaintiffs were entitled to redeem 
the mortgage.^® 

305. REVERSIONERS.—Section 7 of the Limitation Act 
has no application to the case of suits by reversioners to set aside 

10. (1925) 85 I.C. 297=48 Mad. 693=1925 Mad. 261. 

11. (1897) 20 Mad. 461. 

12-13. Gulam Gpus v. Shriram Pandurang, (1919) 51 I.C. 79=43 Bom. 
487=21 Bom. L. R. 353. 

14. (1891) 2 Ch. 48 (52); 64 L.T. 222; 39 W.R. 589. 

15. See Cholmondeley v. Clinton, (1820) 2 J. & W. 1 (134); 37 E.R. 
527; 22 R.R. 84. 

I 

16. Bai Keval v. Madhu Kala, (1921) 64 I.C. 972=23 Bom. L. R. 
1191=1922 Bom. 312. 

17. Gulam Gpus v, Shriram, supra. 

18. Bai Keval v. Madhukala, supra. 
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alienations of ancestral property by a Hindu widow in possession of 
a life estate.'^ Such a suit is of representative character, which 
if properly fought would bind all reversioners; but the right of suit 
cannot be considered as a right in property which a person could 
assert on the date of the alienation. The whole body of rever¬ 
sioners cannot give a discharge or in other words cannot declare that 
an alienation is valid: though if they join in or agree to the aliena¬ 
tion it may be evidence of the alienation being for purposes which 
could bind the reversion. It was held in the Full Bench case of 
Clialhgitudla v. AJac/ala Gopala,^^ per Sadasiva Aiyar, J., that there 
is only one cause of action arising on the date of the alienation 
to be availed of on behalf of all the body of reversioners in a single 
representative suit, and, in case the next presumptive reversioner by 
collusion or other act precludes himself from availing of that single 
cause of action, the suit whenever brought being based on the same 
cause of action would fall under Art. 125, Limitation Act: The 
causes of action do not arise severally at different times to several 
reversioners when each preceding reversioner has lost his right to 
bring and conduct such a suit through collusion or other similar 
act. And, where a new reversioner comes into being for the first 
time by natural birth or by adoption (a) who gets preference by 
modern Hindu law in respect of the status of presumptive rever- 
sionership over other persons who till then formed the body of 
reversioners, or (&) who becomes entitled to sue by reason of 
collusion, etc., a fresh cause of action does not arise in the new 
reversioner as coming into being as above entitling him to bring a 
suit for declaralpion of the invalidity of the alienation. The Lahore 
High Court has held, on a consideration of the authorities, that 
for purposes of S. 7, 

“not only must there be a joint right to sue but it must be possible for a 
valid discharge to be given by those who are not under any disability, a 
discharge that would be binding on the one who is under the disability. 
While it is true that a suit by one reversioner is for the benefit of the 
entire body of reversioners, and while it may be that a decision in such a 
suit would bind the entire body, it cannot be said that the omission by the 
presumptive reversioners to bring a suit to challenge an alienation must be 
regarded as depriving the other reversioners of their right to attack the 
transaction. ” 21-22 


19. Neelakantamier v. Chinnammal, (1927). 99 1.0,^668=1927. Mad. 
216=52 M.L.J. 13 [Reid, on Challagundla v. Madala, (1918) 46 I.C. 202 
=41 Mad. 659=35 M.L.J. 57 (F.B.)], Folld. in Gajindar Singh v. Bal- 
ziL’ant Koer, 1933 Lah. 524 (Held, that a suit by reversioner to challenge an 
alienation by the female limited owner is a representative one). 

20. (1918) 46 I.C. 202=41 Mad. 659=35 M.L.J. 57 (F.B.). . 

21-22. Wali Chand v. Punjab Singh, (1931) 132 I.C. 665=1932 Lah. 
39. Consd. : Venkatanarayana Pillay v. Suhbatnmal, (1915) 29 I.C. 298 
=38 Mad. 406=42 I.A. 125 (P.C.) (Suit by presumptive reversioner to 
set aside adoption: Plaintiff in such suit represents all reversioners) ' 
Kesho Prasad Sing^ v. Sheo Pargash, (1921) 64 I.C. 248=44 All. 19= 
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I Uustrations. 

(1) Under the Punjab customary law, the right to sue for a declaratory 
decree that a certain alienation shall not affect reversionary interests, is 
vested in the whole body of reversioners in existence at the time of aliena¬ 
tion jointly and severally, and begins to run simultaneously against them 
all, from the date of alienation, and a reversioner born subsequently cannot 
avail himself of an extension of time under S. 6, Limitation Act.^s 

(2) A suit by a Hindu reversioner for a declaration that an alienation 
by the widow is not binding on him, is barred under Art. 125 of the 
Limitation Act, where it is found that the plaintiff was born more than 
12 years after the date of the alienation.^ 

(3) A reversioner who was a minor on the date of an alienation by a 
Hindu widow brought a smt within three years after attaining majority, 
but more than twelve years after the date of alienation to set aside. There 
were adult reversioners who could have brought such a suit in time. Held, 
that S. 7, had no application and the period of minority could not be counted 
in favour of the plaintiff.25 

(4) If there is, at the date of the alienation a reversioner who is com¬ 
petent to challenge it, but fails to do so within the period of limitation, the 
result is binding on the whole body of reversioners, whether minor or 

otherwise. 26 

(5) A widow made a gift in 1908. In 1925 the plaintiff, a reversioner, 
sued on attaining majority, for a declaration that it would not affect his 
reversionary rights. The suit was not barred, by reason of the fact that 
the plainti^s father and elder brother who were alive when the gift was 
made had not challenged the gift.27 

306. MANAGER OF A JOINT HINDU FAMILY.—It 
has been noticed in para. 297, above, that besides partners and 
executors, the manager of a joint Hindu family, governed by the 
Mitakshara system of Hindu law, affords an instance of a capacity 
to give a discharge without the concurrence of other members. 
Consequently, time in such cases runs against all the joint creditors, 
and none can get the benefit of an extension on account of the 
minority of certain individual members of the family. The powers 
of a manager in a Mitakshara family include his title to repre¬ 
sent the co-parcenary in all suits and proceedings affecting its 

1922 All. 301=19 A.L.J. 749 (F.B.) (Suit by a reversioner, for setting 
aside alienation made by a Hindu widow in possession, is brought by him 
in a representative capacity); Khair Muhd. v. Umar Din, 84 I.C. 477=5 
Lah. 421=1925 Lah. 89 (Suit by reversioner is representative: Dismissal 
•of declaratory suit by some reversioners binds others). 

• 23. Chiragh Din v. Abdulla, (1925) 90 I.C. 1022=6 Lah. 405=1925 
Lah, 654. 

24.' Challagundla v. Madala Gopaladasayya, (1918) 46 I.C. 202=41 
Mad. 659 (F.B.). 

• - 25.’ Neelakantamier v. Chinnammal, (1927) 99 I.C. 668=1927 Mad. 

216 . 

' 26.^'-G'ajitidar Singh v. Balwant Koer, 1933 Lah. 524; Reid, on 
Vwramttici yt^ Gqpgla Dasayya, 1919. Mad. 916=46 I.C. 202=41 Mad. 659 

V, 1927. Mad. 216. 

27. WaU Chond v. Tunjah Singh, (1931) 132 I.C. 665=1932 Lah. 39. 
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interests, to make contracts, give discharges, pass receipts, acknow¬ 
ledge debts, etc., and generally to do all acts as he may consider 
necessary or for its benefit.^® Where the manager of a joint 
family, having power to do so, enters into a transaction in his own 
7iame on behalf of the family, he may sue or be sued alone in respect 
of that transaction.Even if the suit be one on a contract which 
is not in writing signed by the ^nanager, the manager may sue alone 
as representing the family.®® It would seem that according to re¬ 
cent Privy Council rulings, the manager is entitled to bring a suit to 
establish a right in respect of immoveable property belonging to a. 
joint family, without making the other members of the family par- 
lies to the suit.®^ In Lingan Gowda v. Basan Gowda,^^ their Lord- 
ships of the Privy Council observed as follows:— 

“In the case of a Hindu family where all have rights, it is impossible 
to allow each member of the family to litigate the same point over and. 
over again, and each infant to wait till he becomes of age, and then bring 
an action, or bring an action by his guardian before; and in each of these 
cases, therefore, the Court looks to the explanation (d) of S. 11 of the Code 
of Civil Procedure, 1908, to see whether or not the leading member of the 
family has been acting either on behalf of minors in their interest, or if 
they are majors, with the assent of the majors.” 

The Lahore High Court draws no distinction between the powers 
of a manager, especially the father in a Hindu joint family, to sue 
on behalf of the joint family for a debt due to the family in his 
own name alone without impleading the other members, and to sue 
for possession of immoveable property belonging to the joint Hindu 
family without impleading the other co-parceners.®® The manager 
thus, is competent to give a valid discharge within the meaning of 
S. 7 of the Limitation Act, of a claim on behalf of himself and 
his co-parceners, whether adults or minors, without the concurrence 
of the minor members so as to set limitation in motion against 
them.®^ He is held entftled to consent to an alienation by a 

28. Gour’s Hindu Law, S. 128, p. 706. 

29. Mulla’s Hindu Law, 6th Edn., S. 250, p. 272; also see Kishen 
Pershad v. Harnarayan Singh, (1911) 33 All. 272=9 I.C. 739=38 I.A. 45 
(P.C.); Sheo Shankar v. Jaddo Kunwar, 1914 P.C. 136=24 I.C. 504=41 
I.A. 216=36 All. 383 (P.C.); and Umakant v. Martand, 1933 Bom. 245- 
(249) =145 I.C. 164=35 Bom. L. R. 388. 

30. Ibid., S. 250 (3), p. 273 [citing Bhola Roy v. Jung Bahadur,. 
(1914) 19 C.L.J. 5 (9)=22 I.C. 798. 

31. Mulla’s Hindu Law, pp. 273, 274, citing Lingan Gowda v. Basdn 
Gowda, (1927) 54 I.A. 122=51 Bom. 450=101 I.C. 44=1927 P.C. 56 (P.C.) 
also see Kishan Prasad v. Har Narayan, 33 All. 272 (276, 277)=9 I.C. 739= 
38 I.A. 45 (P.C.) (The manager of a Hindu family so effectively repre¬ 
sents all other members of the family that the family as a whole is bound). 

32. 51 Bom. 450, supra. 

33. Sharant Singh v. Sadhu Singh, 1928 Lah. 484=110 I.C. 293. 

34. Gour’s Hindu Law, S. 1448, p. 721; citing Surju Prasad v. Khwa~ 
hish Alt, 4 All. 512; Vigneswara v. Bapayya, 16 Mad. 436; Sadulla v. 
Bhctnamal, 58 P.R. 1882; Harihar v. Bholi Pershad, 6 C.L.J. 383 (393) ? 
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co-parcener’s widow so as to bind his subsequently born son.^® But he 
cannot forego a substantial portion of the family debt without 
cause; if he does so, it does not discharge the debtor, from whom 
the other co-parceners may recover it.®® 

lUustratiotts, 

(1) The manager of a joint Hindu family lent money on behalf of the 
family to K. During the period of limitation, there were several sui juris 
members of the family. But, S, a minor member, sued to recover the 
money on attaining his majority, but after the expiry of period of limitation. 
Held, that the provisions of S. 7 were not applicable to save the suit from 
'bar by limitation.*''^ 

(2) If a suit is brought by a younger brother against a trespasser, then 
the claim is barred by time if limitation has run out against the elder brother 
who is the manager and karfa of the family and can give good discharge on 
behalf of all.** 

(3) Limitation runs even against a minor member of a joint Hindu 
family as regards adverse possession if his father who was joint with him 
was a major at the time when cause of action arose.*® 

(4) A suit brought by two brothers of an undivided Hindu family to 
set aside an alienation by their guardian, more than three years after the 
elder attained majority is barred by limitation not only as regards the 
elder brother’s share, but also in respect of the younger brother’s, though 
the latter attained majority within three years prior to the instituion of the 
suit.”*® 

(5) Where property belonging to minor Hindu brothers who constitute 
a joint family is alienated by their mother as their natural guardian, the 
minor brothers cannot be allowed to contend that they had separate causes 
of action to recover their shares alone, apart from the cause of action of 
the adult managing member to recover the whole. Consequently, a suit by 
the brothers to recover the property after setting aside the alienation brought 
more than three years after the eldest has attained majority is barred by 
time.'*^ 


and Banwarilal v. Sheo Shankar, 8 I.C. 670 (Cal.); also see Anantarama 
V. Mandarthi, (1910) 7 I.C. 267 (Mad.); Duraisami v. Venkatarama, 
(1911) 12 I.C. 503=21 M.L.J. 1088; Folld. in ChivikuUa v. Gollapudi, 
(1918) 44 I.C. 566 (Mad.). 

35. Bhagwan v. Ujagar, 1928 P.C. 20. 

36. Dasaratha v. Narasa, 51 Mad. 484. 

37. Surju Prasad v. Khwabish AH, 4 All. 512. 

38. Baijnath v. Ram Bilas, 1924 All. 738=80 I.C. 12. 

39. Sharam Singh v. Sadhu Singh, 1928 Lah. 484=110 I.C. 293. 

40. Doraisami v. Nondisami, (1912) 38 Mad. 118=21 I.C. 410=25 
M.L.J. 405=1915 Mad. 1201; reld. in Lai Chand v. Gian Chand, 
1933 Lah. 479=142 I.C. 295=34 P.L.R. 384; also see Kuppusawmi v. 
Kamalammal, (1921) 59 I.C. 662=43 Mad. 842. 

41. Bapu Tatya Desai v. Bala Raojee, (1921) 59 I.C. 759=45 Bom. 
446=22 Bom. L. R. 1383; Folld. in Supdu v. Sakharam, 1929 Bom. 13= 
110 I.C. 276=52 Bom. 441; also see Mahahleshwar v. Ram Chandra, 38 
Bom. 84=21 I.C. 350=15 Bom. L. R. 882 (Joint cause of action to con¬ 
test sale-deed by mother, time would run against all, where one of them 
became entitled to give a discharge without the concurrence of others). 
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(6) A managing member of a joint Hindu family can give good receipts 
on behalf of the family which will bind the family and it is a general 
rule of Hindu Law^ that the manager represents the family in all transactions 
with the outer world, provided those transactions are family matters. 

(7) Where several Hindu brothers constitute a joint Hindu family, the 
eldest brother represents the entire family, and can give a valid discharge 
on behalf of his minor brothers.'*^ 

(8) The manager of a joint Hindu family can give a valid discharge 
on his own behalf and on that of a minor brother, and limitation is not 
saved if the younger brother, jointly entitled, remains a minor.**® 

(9) Where a Hindu mother acting as natural guardian of her sons had 
sold family property without necessity, and the elder brother was capable of 
giving discharge, the suit by the younger brother more than three years 
after the eldest son attained majority, was held barred by limitation under 
S. 7 of the Limitation Act.*® 

(10) Where a suit by an elder brother who is the managing member of 
a joint Hindu family, to set aside an alienation of joint family property is 
barred by time, a suit by the minor brother will also be barred by time.*^ 

(11) Where some of the plaintiffs are adults, and the others are minors, 
all are members of a joint Hindu family, of which one of the major plaintiffs 
is the karta, extension of time under S. 7, Limitation Ac^ cannot be 
claimed inasmuch as the karta has authority to give a discharge not only 
for himself, but also on behalf of all others.*® 

(12) Where two brothers sue for a declaration that a sale by their 
mother is invalid, if one brother comes of age, and allows three years to 
pass before suing, time has run against the younger brother also.*® 

(13) Where an elder brother, who is the manager of a joint Hindu 
family, consisting of himself and his minor brother, fails to institute a suit 


42. Horilal v. Mtinawan Kunwar, 15 I.C. 126—34 All. 549—9 A.L.J. 
819; folld. in Baij Nath v. Ram Bilas, (1924) 80 I.C. 12=1924 All. 738. 

43. Ibid., 34 All. 549; Folld. in Achaihar Singh v. Ram Sarup Sahu, 
(1913) 35 All. 380=19 I.C. 645=11 A.L.J. 463; cf. Ganga Dayal v. Jlfam* 
Ram, (1909) 1 I.C. 824=31 All. 156 (Plaintiff was not found to be the 
manager of the family) . 

44 . Shiamlal v. Mul Chand, 1925 All. 672=87 I.C. 177; also see 
Huchrao v. Bhimrao, (1918) 44 I.C. 851=42 Bom. 277. 

45. Radhakant Shukul v. Butai Misir, (1926) 94 I.C. 922; Reid, in 
Aiirudh Rai v. Sant Prasad Rai, 1935 All. 746 (2) =155 I.C. 569. 

46. Kondaji Bajaji v. Dagadu Gajaba, 1935 Bom. 259=37 Bom. L. R. 
225; Reid, on Doraisami v. Nondisami, (1912) 38 Mad. 118=21 I.C. 410 
= 1915 Mad. 1201 and Bapu v. Bala, (1921) 59 I.C. 759=45 Bom. 446= 
22 Bom. L. R. 1383, supra. 

47. Luta Ram v. Shiv Ram, 114 I.C. 59=1929 Lah. 14; also see Kola 
Surayya v. Kola Suhamma, 1928 Mad. 42=106 I.C. 863=53 M.L.,J. 677. 

48. Ashutpsh Ghosh v. Sashi Mohan Roy, (1929) 115 I.C. 354=19259 
Cal. 165=48 C.L.J. 555. Cf. Nohin Chandra v. Chdndra Madhuh, 36 
I.C. 1=44 Cal. 1 (P.C.) (Where both appellants were minors, and none 
of them could give discharge, S. 7 was inapplicable). 

49. ■ Jaddu Padli v. Chokkapu Baddu, 1934 Mad. 469=150 I.C. 76= 
67 M.L.J. 27; Relied on Surayya v. Suhamma, 1928 Mad. 42=106 I.C. 
863; Mannarsivami v. Ramaswdmi, 1929 Mad. 394=119 I.C. 39; Luta Rarfi 
V. Shiv Ram, 1929 Lah. 14; and Murli Das v. Shivram, 19^ Bom.-382. 
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relating to family property within the prescribed time, the right of the 
younger members also becomes barred,®® 

307. It cannot be predicated of every Hindu family that an 

adult brother as soon as he becomes major 
chafgT^U becomes the manager, and, therefore, neces- 

tion of fact ^ sarily competent to give discharge. This 

depends upon several questions of fact, and 
upon a variety of circumstances varying with different families.^ 
The applicability, or otherwise of S. 7^ can only be decided by 
determining the questions as to whether the major brother was 
or was not a manager as a fact, and whether and if so when he 
become capable of giving discharge without the concurrence of 
others, and whether the right of suit was of such a nature as could 
be enforced jointly:^ e.g., where two plaintiffs one of whom was 
a minor, were jointly entitled to a cash allowance, a suit to re¬ 
cover the arrears for six years prior to suit was decreed for three 
years only, for the minority of the second plaintiff could not help 
the plaintiffs under circumstance of the adult plaintiff being in a 
position to give a discharge on behalf of himself as well as the 
minor.® In the case of a joint Hindu family it is only the manager 
who can bind the family in such a thing as discharge of a debt. A 
discharge given by any other member of the family is not therefore 
a valid discharge binding on the family.^ Even in the case of 
alienation by manager or guardian of minors, the bar of limitation 
against one member does not affect other members, if such other 
members have a right to impeach alienation independently of the 
manager or defacto guardian. Section 7 has got no application in 
such cases.® The Allahabad High Court takes the view that the 
right to impeach an alienation by father or manager of a joint 
Hindu family is an individual right enjoyed severally by each of the 
joint members of the family, and consequently a suit by one of 
several members of the family is maintainable, within three years 
of the date of his majority.® 


50. Daulat v. Bali Rom, (1929) 118 I.C. 682=1929 Nag. 267; Reid, 
on Rati Ram v. Nadar, 41 All. 435=49 I.C. 990; and Bapu v. Bala, 45 
Bom. 446=59 I.C? 759. 

1. Shampuri v. Ramchandra, 1925 Nag. 385=88 I.C, 268. 

2. Ibid.; Reid, on Gangadayal v. Mani Ram, 1 I.C. 824=31 All. 156. 

•3. Huchrao v. Bhimrao, (1917) 44 I.C. 851=42 Bom. 277. 

, 4. Umakant Balkrishna v. Martand Keshav, 1933 Bom. 245=145 I.C. 

164=35 Bom, L. R. 388; also see Ankalamma v. Chenchayya, (1917) 41 
Mad. 637 (Payment made to a junior mentber of a joint Hindu family, 
during the lifetime of a manager in whose favour a bond had been executed, 
will not discharge the promisor from his liability under the bond). 

5. Kantta^ Rai v. Rani Jaduraj, (1931) 133 I.C. 155=1931 All. 398; 
reld. on Jawahir Singh v. Udai Parkash, 1926 P.C. 16=93 I.C. 216=48 
All. 132 (P.C.). 

(ty. Sh.eor^andaf^ ^r, ^it. TaMr^^^ 1930 AIL 861=52 All. 768. . 
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Illustrations. 

(1) In the case of a sale by a de facto guardian S. 7 was not applied,' 
and the suit was held governed by the ordinary period, of limitation to 
recover possession of property.^ 

(2) The certificated guardian of two Hindu minors sold certain property 
of the minors without the sanction of the. District Judge. A suit brought 
by the younger of the two minors, within three years of - his attaining 
majority, to avoid the sale was held not barred, although the elder 'brother 
had come of age several years earlier, and had taken no steps to repudiate 
the transaction.® 

(3) A suit brought by some sons, in respect of a sale by a Hindu father 
of joint family property, within three years of their majority, is not barred 
by limitation though one of the sons had long before three years reached 
majority. The conduct of the eldest brother was held not to affect the 
undoubted rights of the plaintiffs.® 

(4) A suit brought by the son of a Hindu to recover joint family pro¬ 
perty passing to a third person after father’s death, within three years of 
plaintiff’s attaining majority held not barred by limitation although the 
elder son had attained his majority more than three years earlier, and had 
taken no steps to question the alienation.'^® 

(5) The registered holders of an hereditary office, whose names had 
been registered before enfranchisement, represent the Inatn for the purpose 
of recovering it after the enfranchisement, and are entitled to institute a 
suit for the purpose without joining the other members of the family as 
parties to the suit.^^ 

(6) In a suit to set aside an alienation by the guardian of minor brothers 
in a joint Hindu family, limitation begins to run from the date of the 
elder brother attaining majority where the sale is for a bona fide family 

purpose .^2 

(7) A de facto guardian is not the lawful guardian of the property of 
a minor, and cannot give a valid discharge.'® 

(8) Where a Muhammadan sold certain properties and his minor son 
instituted a suit for a declaration avoiding the sale, and the plaintiff had 
an elder son who was major, and who did not sue within the period of 
limitation, held that S. 7 did not apply to bar the minor plaintiffs suit, 
which was in time.'"* 


7. Mahadeo v. So.maji, 1927 Nag. 145—99 I.C. 1050; also see Amina- 
bibi v. Ram Shanker, 41 All. 473. 

8 . Ganga DayOl v. Mani Ram, (1908) 31 All. 156=6 A.L.J. 61; 
approved in 48 All. 152=1926 P.C. 16 (P.C.) (It was not shown that the 
elder brother ever acted as the manager) . 

9. Jawahir Singh v. Udai Parkash, 1926 P. C. 16=48 All. 152 
=93 I.C. 216 (P.C.) (Approved of 31 All. 156); [O.R. (1893) 16 Mad. 
436 and (1912) 38 Mad. 118.] Folld. in Rajagopala v. Srinivasa, 1928 
Mad. 1055=51 Mad. 627=109 I.C. 572. 

10. Lachman Parsad v. Sahi Salick Chand, 1927 All. 188=98 I.C. 
508; also see Naray(sna v. Venkatasami, 98 I.C. 31=1926 Mad. 1190 (o)= 
51 M.L.J. 845. 

11. Addaganti v. Yemmanur, (1919) 53 I.C. 161 (Mad.). 

12. Gottukula Surappa v. Gottumkulla Venkayya, (1916) 32 I.C. 802 

i( Mad.). . . . 

13. Amind Bibi v. Ram Shanker, 41 All. 473. 

14. Ghulam .Rasul v. Hussain Beg, 122 I.C. 92=1929 Lah. 582, 
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TITLE IV; JOINT DECREE-HOLDERS. 

308. LEGISLATIVE CHANGES.— The present S. 7 of 
Act IX' of 1908, has included the words “or make an applications 
for the execution of a decree*', in view of a conflict of authority 
l>etween the Madras High Court and other High Courts on the 
<luestion whether an applic'ation for the execution of a decree can 
be saved from limitation by the fact of some only of the decree- 
liolders being under disability. {See Ss. 287, 288, ante.) 


Old law. 


In Anado Kishore v. Anando Kishoref^ there was an appli¬ 
cation for execution of decree obtained by 
an adult person, and a minor. An appli¬ 
cation for execution was made by the minor decree-holder, within 
three years from the date of his attaining majority, but beyond 
three years from the date of the decree. The Calcutta High 
Court held that S. 7 had no application, because the other decree- 
holder could not give a valid discharge without the minor’s con¬ 
currence. This was hardly a correct reason: under the old law 
joint decree-holders were not given the protection of S. 8, (now 
S. 7).^^ These decisions are now obsolete, by reason of the inser¬ 
tion of words “or make an application for the execution of a decree”, 
in S. 7, Act IX of 1908, as pointed out in Rati Ram v. Niadar,^’’ 
•by Pigott, J.:— 


’“under S. 8 of the former Limitation Act, No. XV of 1877, it was doubted 
whether the provisions of that section applied at all to joint decree-holders, 
and there was room for the view that the ‘discharge' of a judgment-debtor’s 
liability was always given by the order of the Court, and never by the 
mere act of the decree-holder. In face of some conflict of authority on 
this point the Legislature made it clear that the provisions of S, 7 of the 
present Limitation Act, No. IX of 1908, do apply to joint decree-holders, 
wherever one of them can act in the matter on his own authority without 
the concurrence of the other.” 


309. It was pointed out by Bhashyam Aiyangar, /., in Peria- 

sami V. Krishna^ that while S. 7 of Act XV 
The conflict of 1877, was enlarged so as to apply to ap- 

plications for execution of decree, the words 
“joint-creditors or claimants” seemed to exclude the joint decree- 
holders, in S. 8 of the Act of 1877. The learned Judge, while not 
applying S. 8, on the above ground had held, however, that under 


15. (1887) 14 Cal. 50. 

16. Seshan v. Rajagopala, 13 Mad. 236 (S. 8, Limitation Act, 1877, 
“did not include execution creditors); Govindram v. TaUa, (1895) 20 Boni. 
383 (Held, that S. 8, Limitation Act, 1877, applied only to those cases in 
which the act of the joint owner is. per se, a valid discharge) ; 

Sundar, (1899) 22 All. 199 (F.B.) (Folld. 13 Mad. 236; and 20 Bom. 383). 

17. (1919) 41 All. 435=49 I.C. 990=17 A.L.J. 649. 

18. (1902) 25 Mad. 431 (441)=12 M.L.J. 166 (F.B.). 
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Civil Procedure Code, one decree-holder alone cannot give a dis¬ 
charge on behalf of all, without their concurrence, and that in the 
case of such applications for execution, one of several joint-decree- 
holders cannot give a valid discharge binding upon all, without their 
concurrence. For one reason or other, all High Courts were agreed 
in excluding the application of S. 8 to joint decree-holders; though 
the Madras High Court held that neither S. 7 nor S. 8 would apply 
to such cases. It was to remove the conflict of view between the 
Madras High Court on the one hand, and the Bombay, Allahabad, 
and Calcutta Courts on the other which held that by virtue of S. 231,. 
Civil Procedure Code 1882, any of the joint decree-holders could 
apply for execution of the whole decree on behalf of all with the 
leave of the Court, and that a person under disability could come 
in under S. 7 (Act XV of 1877) (now S. 6) and apply within 
thiee years of the cessation of liability, even if the decree could be 
barred against the other decree-holders who had no disability; that 

the Legislature amended the section as explained in Ss. 287 and 
288, ante. 

310. Section 7, of Act IX of 1908, is now made expressly \ 
New law. applicable to persons jointly entitled to apply 

for execution of decrees. The section ap- 
p les to joint decrees, where a discharge can be given without the 
concurrence of other decree-holders: according to the substantive 
or personal law of the parties. The question is still not free from 
doubt whether the Code of Civil Procedure has a relevancy on the 
question of capacity to give a discharge. 

311-317. CAPACITY TO GIVE A DISCHARGE.—The 

Bombay High Court has held in Mane hand 
Panachand v. Kesari^^ that where the decree 
to be executed is a joint decree, an application 
for execution made by one joint decree- 
holder, or by a representative of one joint 
decree-holder, takes effect in favour of all. 
Consequently, though the elder decree-holder 
had attained majority, the applications made by the next friend 
of the minor decree-holder took effect in favour of both. Where 
the judgment-creditors were two sisters, it was held that neither 
could give a discharge on behalf of the other, inspite of a change 
of language in S. 7 of the Limitation Act. The applicability of 
the decisions in Govindram v. Tatia,-^ and Zamin Hasan v. Sun- 
dar,^^ “has not ceased owing to any change in the words of S. 7 of 
the Limitation Act of 1908“. 


Capacity to give 
a discharge. 

A.: Relevancy of 
Procedure law; 
Bombay view. 



I 


19. (1910) 34 Bom. 672 (675). 

20. (1899) 22 All. 199. 

21. (189S[):^iBom; 3g3. * 
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312, Similarly, The Calcutta High Court, held in Jagartiatk 

Calcutta view. Singh v. Mohabir Das,^^ that the decision in 

Bhdlanand v, Padmanand,^^ where the learned 
Judges appear to have held that an execution creditor can give a 
valid discharge in respect of not only his own interest in the decree 
but also the interest of his joint execution creditors, was to be 
taken as a decision upon its own special facts, and that the pro¬ 
visions of S. 461, Civil Procedure Code, 1882 (O. 32, R. 6) were 
not brought to the notice of the Court. It was held following the 
earlier rulings.^ that a joint execution creditor is not competent 
to grant a valid discharge so as to bind the interest of other execu¬ 
tion creditors. 


Lahore view. 


313. The Lahore High Court has also held, in Mahomed 

Kazam v. Nadir AU Shah,^^ that where a 
decree-holder is represented by some adult, 

and minor heirs, they all constitute one legal representative of the 
decree-holder, and that one of them could not execute the decree, 
nor give a valid discharge: that the provisipn in O. 21, R. 15, 
Civil Procedure Code, did not affect S. 7, Limitation Act, and that 
the application by a minor representative of the original decree- 
holder on attaining majority was not barred by limitation. 

“The rule in Civil Procedure Code does not confer an unconditional right 
on one of the decree-holders to execute the decree. Such a right is subject 
to control by executing Court.” 

314. The Madras High Court has held in Duraiswami v. 

Venkatarama,^ that S. 7, contemplates the 
existence of cases where one of several decree- 
holders can give a discharge without the con¬ 
currence of others; but that it must be 

decided by the substantive law governing 
the parties, in what cases one decree-holder could give a discharge 
so as to bind other decree-holders. According to Hindu law, the 
managing member of a Hindu family can receive monies on be¬ 
half of the family from debtors, and give a discharge so as to 
bind the whole family: and on this view, monies due under a 
decree to a number of decree-holders constituting a Hindu family, 
may, within the meaning of O. XX^I, R. 1, Civil Procedure Code, 
be paid to one amongst them who is the managing member.^’^ This 


Applicability of 
substantive law'. 

Madras cases. 


22. (1912) 15 I.C. 664 (Cal.) ; Folld. in 1929 Lah. 467=119 I.C. 234. 

23. 6 C.W.N. 348 [The correctness of this ruling is doubted in (1912) 
15 I.C. 664, suprch]. 

24. (1912) 15 I.C. 664 (Cal.); Relied on Gqvind Ram v. Tatia, 20 
Bom. 383; and Zamir Hasan v. ^imdar, 22 All. 199. 

25. 1931 Lah. 5=130 I.C. 403 (Jailal, J.). Cf. Sri Ram v. Ret Ram, 
(1907) 29 AU. 279=1907 A.W.N. 45 (All the decree-holders were minors). 

26. (1911) 12 I.C. 503=21 M.L.J. 1088. 

27. Ibid. 
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decision was followed in Ramnadhan v. Udatha,^^ where it was held 
that when a decree has been passed in favour of members of a 
joint Hindu family, some of whom are minors, the managing mem¬ 
ber has the same power of dealing with the decree and granting 
a discharge to the debtor as he had before the debt became merged 
in the decree. The above cases were followed in Palaniandi v. 
Papathi,^^ where it was held that the observations in Periasami v. 
Krishna Ayyan,^^ based on the absence of any reference to execu¬ 
tion applications in S. 8 of the Act, are no longer relevant in con¬ 
sidering the question of limitation as applicable to execution appli¬ 
cations. And, it was likewise held in CMvikula v. Gollapudi,^ that 
there being express mention of applications for execution of decrees 
m S. 7 , there is no longer room for the contention that it has no 
application to cases where under the Hindu law the manager can 
give a valid discharge simply because the liability to be enforced 
under a decree. But it was pointed out in Lakshmanan Chetty v. 
Stibbiah Chetty^^ that the decision in Duraiswami v. Venkata/rct/mct 
was expressly based on Ganeshu Rozv v. Tulja Ram Rotv,^^ which 
was reversed afterwards by the Privy Council.®^ The Madras High 
Court view that a Hindu father could, as managing member of a 
family, give a good discharge of a decree debt notwithstanding the 
fact that he might appear in the suit in the capacity of guardian ad 
litem or next friend, based upon the express provisions of Hindu 
law, seems to require some modification in view of the observations 
of their Lordships of the Privy Council in Ganesha Rotv v. Tulja 
Ram Row,^^ what their Lordships say is this:— 

They consider it to be clear that when the father himself is the next friend 
or the guardian of the minor, his powers are controlled by the provisions of 
the law, and he cannot do any act in his capacity as father or managing 
member which he is debarred from doing as a next friend or guardian 
without leave of the Court. To hold otherwise would be to defeat the 
object of the enactment.” 

Their Lordships were dealing with the provision under O. 32 
R. 6, Civil Procedure Code, which reads as follows:_ 

“A next friend or guardian for the suit shall not, without the leave of the 
Court, receive any money or moveable property on behalf of a minor either 

(a) by way of compromise before the decree or order, or (fe) under a 
decree or order in favour of the minor.” 


28. (1913) 18 I.C. 723=1913 M.W.N. 288. 

29. (1914) 22 I.C. 76=1914 M.W.N. 159. 

30. 25 Mad. 431=12 M.L.J. 166 (F.B.). 

31. (1918) 44 I.C. 566=1917 M.W.N. 816. 

32. 1925 Mad. 78=47 Mad. 920=82 I.C. 785=47 M.L.J. 389. 

33. (1911) 21 M.L.J. 1093=3 I.C. 928=6 M.L.T. 325 [Reversed in 
(1913) 36 Mad. 295=40 I.A. 132=14 M.L.T. 1=19 I.C. 515=25 M.L.J. 
150 (P.C.)]. 

34. (1913) 36 Mad. 295=19 I.C. 515 (P.C.). 


f *•. 
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The scope of the ruling in Liikshmanmv v. Subbiah^^ has been ex¬ 
plained by Wallace and Madhavan Nair, JJ., in Mannarswami v. 

“The points to be noted in that case are that the father and the managing 
member died two months after the decree; that from the date of his death 
until the attainment of majority 'by the eldest son none of those who were 
jointly entitled to apply for the execution of the decree was in a position 
to give a good and legal discharge for the debt, and therefore time vjas 
not running against them until the disability ceased, and that execution 
application was put in by the eldest brother within three years of the 
attainment by him of his majority. It was a clear case where S. 7 

applied. “3T 

The remarks of the learned Chief Judge, 

“seeing that one of the decree-holders is still a minor, there is really no 
question of limitation arising in the case,” 

where obiter, and not necessary for the decision of the case.' 
Accordingly, it would be a question of fact in each case whether 
when the eldest son attained majority he was in a position to 
give a good and legal discharge of the decree without the concurrence 
-of the other decree-holders, and if he could, with or without leave 
of the Court to do so, it may be that time would begin to run.^® 
Another point decided by this ruling was that when an execution 
application is not put in by the minor himself on attaining majority, 
but by his next friend while he is still a minor, and another appli¬ 
cation also by the next friend is made beyond three years since 
The previous execution application, such application is not barred 
by limitation because Ss. 6 and 7 import that during minority the 
•operation of limitation is suspended."*® The point is concluded on 
the principle laid down by the Privy Council in PhooPbas Koonwur 
v. JageshcLT Sethay^^ which has been followed in Mon Mohun v. 
Gunga Soondary.^"^ Since then the minor can apply within three 
years after attaining majority, he by his guardian or next friend can 
apply at any time before he attains majority.*^® In a recent case, 
where a joint decree in favour of an insane person and his brother, 
who also acted as a next friend for the insane empowered the elder 
brother to recover the entire amount on furnishing security for the 
half share of the insane, it was held that the same brother could 
give a valid discharge without the concurrence of the insane; and 


35. 1925 Mad. 78=47 Mad. ^20, 

36. 1929 Mad. 394=119 I.C. 39=1929 M.W.N. 158. 

37. Ibid, 

38. Ibid. 

' 39. Ibid. 

40. Ibid. 

41. (1875) 1 Cal. 226=3 I.A. 7=25 W.R. 285 (P.C.). 

42. (1883) 9 Cal. 181. 

43. Mannarswdmi Ramaswami, 1929 Mad. 394=119 I.C. 39, supra. 
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the person under disability was not in such a case entitled to the 
benefit of S. 7.^ 


315. In Rati Ram v. Niadar,^^ Walsh, J., took the very clear 

Allahabad view ® ^ dealing, not with 

procedure, but with the legal status of indi- 

viduals, and the expression '‘where a discharge can be given” is 

merely intended in S. 7 to be a definition of a person who in the 

ordinaiy^ legal language is described as being “able to give a dis-^ 

charge”. Pigott, J., in the same case helld, that the provisions of 

S. 7, of the present Limitation Act, 1908, do apply to joint decree- 

holders, wherever one of them can act in the matter on his own 

authority without the concurrence of the other: and observed that 


“this Court has never held, and I think would be most reluctant to hold,, 
that in all cases in which a fresh period of limitation opens as against a 
number of decree-holders to remain quiescent for a period which might 
well extend to eighteen or twenty years, and then to put forward the said 
minor, after he had attained majority, to execute the whole decree for 
their benefit as well as his own”.^® 


The Oudh Judicial Commissioner’s Court, has similarly held, in 
Naurang Singh v. Mt. She ora that the manager and karta of a 
joint Hindu family, had the right to execute the decree both for his 
own benefit and that of his minor bothers, and he had the right 
to give a valid discharge with respect to the execution of the decree 
without the concurrence of his minor brothers. Consequently, 
time ran against all decree-holders even though they be minors.. 
The Allahabad High Court, has held in Radhakant v, Butai Misir,^^ 
following the decision in Rati Ram v. Niadar^^ that the manager 
of a joint Hindu family, could give a valid discharge, in respect of 
a decree obtained on a mortgage, on his own behalf and on that 
of his minor brother, and the latter could not, therefore, take 
advantage of the provisions of S. 7 of the Limitation Act for 
the purpose of executing the decree. However, in CMranji Lai 
V. Ram Sarup,^° where the widow of a deceased brother did not 
apply for execution in time, but the minor applied for execution 


44. Venkatarama Doss v. Bheema Rao, 1934 Mad. 103 (1)=148 I.C. 

54=1933 M.W^.N. 895=39 M.L.W. 62. Reid, on Murlidhar v. Shiva. 
Roan, 1929 Bom. 382. 

45. (1919) 41 All. 435 (442, 443). 

46. Ihid., 41 All. 435 (441) ; [Cf.' Zatnir Hasan v. Sundar^ (1899) 
22 All. 199]; also see and cf. Lakshmanan v. Subhiah, (1925) 82 I.C. 78S 
—1925 Mad. 78='47 Mad. 920 (Distinguished on the ground that the 
Allahabad case was not one under O. 32, R. 6, C. P. Code, the adult 
decree-holder having died before petition came up in Court). 

47. (1915) 30 I.C. 75 (Relied on Mahahleshwar v. Ramchandra, 38 
Bom. 94=21 I.C. 350=15 Bom. L. R. 882). 

48. (1926) 94 I.C. 922 (AH.). . 

49. (1919) 41 All. 435 (All.). 

50. (1929) 118 I.C. .229=1929 All. 267=1929 A.LJ. 72.1 
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within three years of his attaining majority, it was held that S. 7, 
Limitation Act had no application as the widow could not have 
given a discharge without the concurrence of the minor, and the 
application for execution by the minor was not, therefore, barred 
by limitation. 


316. The Bombay High Court took the view in Govindram 

V. Tatia,^ that S. 8 of the Limitation Act, 1877 
Bombay view. applied only to cases in which the act of the 

joint owner is, per se, a valid discharge: and S. 7 appli'ed where 
only some of the judg^ent-<creditors, and not all, were affected by 
a legal disability. This ruling was given prior to the change by 
S. 7 of the new Act, in the wording of the old S. 8. However, 
in Manchand Panachmd v. Kesari^ after the new Act. The Bom¬ 
bay High Court was still of opinion that the applicability of 
Govindrom v. Tatia, had not ceased owing to the change in the 
words of S. 7, Limitation Act of 1908. In the case of suits, Bom¬ 
bay High Court has recognized, in some cases, that in a Hindu 
joint family, one of the minor co-parceners on becoming adult and 
manager can give discharge and acquittance on behalf of other 
minor members of the family, and a suit barred as regards him 
would be barred as regards the minors as well under S. 7 of the 
Lhnitation Act.® These rulings have been followed, in Supdu 
Daulat Singh v. Sakharam where it is held that 


“as the law now stands, the manager of a joint Hindu family can give a 
valid discharge without the concurrence of the minor members of the 
family in the case of an application to execute a decree, just as he can in 
the case of a suit”. 


317. It has been noticed in S. 312, above, that the Calcutta 

High Court took the view in Jagarnath Singh 
Calcutta view. ^ Mohabir Das^ that a joint execution cre¬ 
ditor is not competent to give a valid discharge so as to bind the 
interests of the other (minor) execution creditors and it distin¬ 
guished and refused to follow the earlier decision in the case of 
Bholanand Jha v. Padmanund Singh,^ where the provisions 
of S. 461, Civil Procedure Code (1882) (O. 32, R. 6, Civil Pro¬ 
cedure Code, 1908)j, were not noticed. Walmsley, J,, in Bilwar 
Bibi V. Mahamed Habihar Rahman,’^ did not consider it necessary 


1. (1895 ) 20 Bom. 383. 

2. . (1910) 34 Bom. 672 (675). 

- 3. Huckrao v. Bhimrao, (1917) 42 Bom. 277; Mahableshwar v. Ram~ 

chandra, (1913) 21 I.C. 350 (Bom.). 

4.. 1929 Bom. 13=52 Bom. 441=110 I.C. 276=30 Bom. L. R. 537; 
Reid, on Duraiswami v. Venkatarama, (1911) 12 I.C. 503 (Mad.); N. F. 
Govind Ram v. Tatia, (1895) 20 Bom. 383 and Manchand v. Kesari, 
(1910) 34 Bom. 672=7 I.C. 939. 

S. (1912) 15 I.C. 664 (Cal.); Folld. in The Court of Wards, v. 
Ahrar Ali, \\92A) 78 I.C. 285=1924 Lah. 681. 

6 6 C W N 

7, 1924* Cal. *710=^51 Cal. 566=84 I.C. 204. 
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to consider that decision, but he held that ad.ult certificate-holders 
are not competent to give a valid discharge to the judgment-debtor 
without the doncurrence of the minor decree-holders, where the 
Succession Certificate is taken by all the decree-holders. Suhra- 
wardy, J., recorded a dissenting judgment, holding that S. 7 of 
the Limitation Act contemplates a case where a decree-holder holds 
such a legal character as to be able in law to give a discharge on 
behallf of his co-decree-holders.® In Jugal Kishori v. Baidyanath,^ 
Page and Graham, JJ., dealing with the application of Ss. 6 and 7, 
in the case of a joint decree in favour of one adult and two minors, 
who were not proved to be members of a joint Hindu family, held 
that the adult member was not acting as Karta, and he could not 
give a discharge on minor’s behalf, to the judgment-debtors within 
S. 7, Limitation Act. The decree was one which the three heirs 
of the deceased decree-holder were jointly entitled to execute 
within S. 6, Limitation Act. But, as the adult member was not 
acting, or purporting to act, as the manager of the family, or on 
behalf of the decree-holders as a whole, and he was found to have 
acted solely in his own interest, and in the execution case, he had 
the capacity of a guardian and next friend of the minor, it was 
held 

“that according to law, now clearly established, under such circumstances, the 
adult decree-holder, cannot be held to have been capable of giving a discharge 
to the judgment-debtors without the concurrence of the minors within S. 7, 
Limitation Act" 

In Rajkumar Girija Nandan v. Kd^hiya Prasad ,where a receiver 
of decree-holder’s estate was appointed, it was held that the 
minority of one of the decree-^holders ceased to be of any import¬ 
ance, and that an application for execution made more than three 
years after the appointment of the receiver was barred.^*^ 

318. In the Court of Wards v. Ahrar where one of two 

joint decree-holders was a minor, the other 
Lahore cases. decree-holder who was sui juris was held not 

competent to grant a valid discharge so as to 
bind the interest of the minor within the meaning of S. 7 of the 


8 . (1924 Cal. 710=51 Cal. 566=84 I.C. 204; Reid, on Rati Ram v. 
Niadar, (1919) 41 All. 435=49 I.C. 990=17 A.L.J. 649 (Per Walsh, J.).. 

9. (1927) 55 Cal. 608=1927 Cal. 952=32 C.W.N. 192 (195). 

10. Nohin Chandra v. Chandra Madhuh, 1916 P. C. 148=14 Cal. 1 
(P.C.); Ganesha Row v. Tulja Rdtm, (1913) 36 Mad. 295=19 I.C. 515= 
40 I.A. 132 (P.C.); Lakshmanan v. ^hhiah, (1925 ) 47 Mad. 920=71925 
Mad. 78=82 I.C. 785; Ganga Dayal v. Mani Rakm, (1909) 31 All. 156= 
1 I.C. 824=6 A.L.J. 62; and Jawahir Singh v. Udai Parkash, (1926) 48 
All. 152=1926 P.C. 16=53 I.A. 36 (P.C.); reld. in Jugal Kishore v. 
Baidyanath, 1927 Cal. 952=55 Cal. 608=104 I.C. 668 (P.C.). . 

11 . (1913) 20 I.C. 701. 

12. (1924) 78 I.C. 285=1924 Lah. 681. 
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Limitation Act. The case of Daulat Ram v. Sayad Abdul Kasim, 
which was relied upon for the opposite view, was not approved in 
the Full Bench Judgment in the case of Mathura Das v. Nizam 
Din}'^ The Madras High Court view in Challagundala v. Madala 
Gopaladassaya^^ was not followed, as being in conflict with the view 
of all other High Courts.“^«® The Calcutta view in Tagannath v. 
Mcdxahir Das^'* was followed by the Lahore High Court; especially 
as, under the Muhammadan Law the uncle is neither the legal nor the 
natural guardian of the property of a minor, and in these circum¬ 
stances the adult decree-holder could not have given a valid dis¬ 
charge so as to bind the interest of the other decree-holders. «Simi- 
larly in Fazal Ilahi v. Mt. Aishan,^^ where there was a decree for 
pre-emption in favour of three Muhammadan minor sisters, the major 
sister was held not competent to give a valid discharge on behalf 
of the others, and S. 7 of the Limitation Act applied, and the 
application for possession brought by the minor sister was held 
within time, although the eldest sister was then 22 years old. 

319. CONCLUSION.— Under Act XV of 1877, it was held 
by all the High Courts, except Madras, that S. 7 of that Act 
(present S. 6), applied irrespective of the question whether all, or 
one or some only of several joiht creditors, were under a dis¬ 
ability. The Madras High Court, however, held that S. 7 of that 
Act was restricted to cases where (a) the right of action was vested 
in one person singly, who was under disability, and {b) where the 
right of action was vested in several persons jointly, all of whom 
were under disability. As regards S. 8, (present S. 7), the words 
‘‘joint creditors” did not apply at all to joint decree-holders, 
according to the Madras view; and according to other High Courts, 
the discharge of the judgment-debtor was always given by the order 
of the Court, and not by the mere act of the decile-holder, and 
the section was held in applicable in donsequence. The effect of 
the change, according to Calcutta, Bombay, and Allahabad High 
Courts is to adopt the view of these High Courts that S. 7 is intended 
to apply to joint decree-holders where the discharge can be given 
by one decree-holder, without reference to other decree-holders. 

There is some conflict of opinion however, on the question, 
whether a joint execution-dreditor, is competent to grant a valid 
discharge so as to bind the interest of other execution creditors 


13. 60 P.R. 1893. 

14. 68 P.R. 1917=41 I.C. 921=107 P.L.R. 1917=81 P.W.R. 1917 
(F.B.). 

15. 46 I.C. 202=41 Mad. 659 (682)=35 M.L.J. 57 (F.B.). 

16. See Ghulam Gous v. Shriram, 51 I.C. 79=43 Bom. 487=21 Bom. 
L. R. 353; Zanter Hassan v. Sundar, 22 All. 199=1900 A.W.N. 8; Surja 
Kumar v. Aruna Chunder, 28 Cal. 465=5 C.W.N. 767. 

17. (1912) IS I.C. 664. 

18. (1919) 119 I.C. 234=1929 Lah. 467. 
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merely, with reference to his substantive or personal law, or as 
controlled by the provisions of the Civil Procedure Code, in O. 32, 
R. 6, Civil Procedure Code, or by the Executing Court. The 

question is one to be determined in view of all the circumstances of 

a particular case. 

» 

Illustrations. 

320. (1) Where both the decree-holders were 

Disability of one minors, and one of them applied for execution 
saves entire decree, beyond three years after attaining his majority, the 

application was held within time, for the benefit of 
both 

(2) Two minor sisters, obtained a joint decree, and one sister was 
major when the guardian presented application for the execution of decree. 
Held, that though the elder decree-holder had attained majority, the applil 
cation made by the guardian as the next friend of the minor decree-holder 
took effect in favour of both. That the elder sister could not have given 
a good discharge to the judgment-debtor in respect of the judgment-debt .20 

(3) Section 7, applies even where some only and not all the judgment- 
creditors are affected by a legal disability. 2 ^ 

y 

(4) A decree-holder, S, died leaving three sons, all minors. An 
application by all three was made within the ordinary period of limitation, 
and was follow^ed by another application when one was still a minor. This 
application was held not barred by limitation .22 

C5) When one of two joint decree-holders is a minor, the adult decree- 
holder cannot himself give a valid discharge so as to. bind the minor’s 
mterest23 and the execution is saved from the bar of limitation.24 

■ (6) Under the Muhammadan Law, the uncle is neither-the legal nor 

the natural guardian of the property of his minor 

Discharge by nephew. Consequently, where the nephew was a 
adult decree- minor, his uncle, a joint decree-holder, was not 

holder. competent to grant a valid discharge of the decree, 

and limitation for execution did not begin to run 
till the disability of the minor decree-holder ceased. 25 

(7) A joint elder brother in a Hindu family represents the entire 
family, and can give a discharge binding on the minor decree-holder, within 
the meaning of S. 7, Limitation Act; and the younger brother could not 
execute the decree more than three years after the application of the elder 
brother « 

(8) A decree passed in favour of two minors jointly, both being mem¬ 
bers of a joint Hindu family, cannot be executed more than three years 

19. Gunpat v. Sheshgiri, (1904) 6 Bom. L. R. 647. 

20. Manchand Pannachand v. Kesari, (1910) 34 Bom. '672; Reid, on 
<1899) 22 All. 199 and (1895) 20 Bom. 383. 

21. Jiwan Ram v. Ram Sarup, (1904) 27 All. 67=1904 W.N. 163. 

22 . Sri Ram v. Het Ram, (1907) 29 All. 279. 

23. Jagannath v. Mohabir, 15 I.C. 664; Folld. \n The Court of Wards 

V. Ahrar AH, (1924) 78 I.C. 285=1924 Lah. 681.’ ' . ..1 

24. Venkafarama v. Duraisdfwmy, (1911) 10 I.C. 464 (Mad.).^ 

25. The Court of Wards v. Ahrar AH, (1924) 78 I.C. 285=1924 
Lah. 281. 

26. Rati Ram v. Niadar, (1919) 41 All. 435=49 I.C. 990=17 A.L.J. 
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Bfter the manager attains his majority, though the application is made within 
three years of the other decree-holder’s coming of age.^'^ 

(9) Where in a partition suit, the father represents his minor son, as 

guardian ad litfni of the minor, his powers as 

Discharge by Karta of the family are controlled by tlie provisions 

next ^ friend or in S. 462, Civil Procedure Code, 1882 (O. 32, R. 6) 

fiftiardian* and he is debarred from doing any act in his 

capacity as father, or managing member of the 
family without leave of Court. 

(10) ^Vhere one of the two joint decree-holders was insane, and his 
'elder brother, as the next friend, was allowed to execute the entire decree 
on giving security for the half share of the disabled decree-holder, the 
cider brother being competent to give a valid discharge, the insane brother 
was not entitled to benefit of S. 7 .20 

(11) Where the father was acting not merely as manager of the family, 
but also as the next friend or guardian of the minor sons, his powers of 
discharge were controlled by O. 32, R. 6, Civil Procedure Code. so 

(12) The manager of a joint Hindu family can give a valid discharge 

without the concurrence of other members in the 

Discharge by case of an application for execution of decree, as 

manager of joint in the case of a suit. Time therefore runs against 

Hindu family. all the members of the family including minor 

decree-holders. 

(13) Where the adult decree-holder does not purport to act as the 
manager of the joint family, of which the minor decree-holders are members, 
time does not begin to run until all the minor decree-holders attain majority.S2 

(14) Where a joint decree was passed in favour of two brothers, but 
the interests of the widow of the deceased brother, and the minor brother 
were distinct and separate, the widow being not competent to give a discharge, 

limitation did not begin to run against the minor decree-holder until he 
attained majority. 

(15) yvhere the representatives of a deceased Muhammadan decree- 
holders, included some minors, but the adult decree-holder was com¬ 
petent by reason of the succession certificate to give a valid discharge to 
the jud^ent-debtors, limitation was not saved under S. 7, although there 
were minor decree-holders applying for execution. 

(16) An application for execution of decree was made more than three 

Discharge by appointment of a receiver, who 

■Receiver. ^ discharge on behalf of all decree- 

holders, including some minors. Held, that the 

27. Radhakant v. Butai, (1926) 94 I.C. 922 (All.). 

28. Ganesha Rqw v. Tulja Ram, (1913) 36 Mad. 295 (P.C.). 

29. VenkataranM v. Bheema, (1934) 148 I.C. 54=1934 Mad. 103= 
-39 L,W. 62. 

30. Lakshmanan v. Subbiak, 1925 Mad. 78=47 Mad. 920=82 I.C. 785. 

31. Supdu V. Sakharam, 52 Bom. 441=1929 Bom. 13=30 Bom. L. R. 

-537; also see Ra/i Ram v. Niadar, 41 All. 435 (440)==49 I.C. 990=17 
A.L.J. 649. 

32. Jugal Kishori v. Butto Kristp, (1927) 55 Cal, 608=1927 Cal. 952. 

* 33.- CWrow/» v. Raw 1929 All. 267=118 I.C. 229=1929 A.L.J! 

34. Bilwar Bibi-v. Habibar/1924 C&U 710=84 I.C. 204=51 Cal. 566 
43 
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minority of decree-holders could not be taken advantage of, under the 
circumstances. 


Nothing in S. 6 or in S. 7 applies to suits to* 

enforce rights of pre-emption, or 
Excep- deemed to extend, for more 

than three years from the cessation of 
the disability or the death of the person affected thereby,, 
the period within which any suit must be instituted or 
application made. 

Illustratiofis . 

(a) A, to whom a right to sue for a legacy has accrued during his 
minority, attains majority eleven years after such accruer. A has, under 
the ordinary law, only one year remaining within which to sue. But under 
S. 6 and this section an extension of two years will be allowed him , making^ 
in all a period of three years from the date of his attaining majority, within 
which he may bring his suit. 

(b) A right to sue for an hereditary office accrues to A who at the 
time is insane. Six years after the accruer A recovers his reason. A has 
six years, under the ordinary law, from the date when his insanity ceased 
within which to institute a suit. No extension of time will be given him. 
under S. 6 read with this section. 

(c) A right to sue as landlord to recover possession from a tenant 
accrues to A, who is an idiot. A dies three years after the accruer, his 
idiocy continuing up to the date of his death. A*s representative-in-interest 
has, under the ordinary law, nine years from the date of Af‘s death within, 
which to bring a suit. Section 6 read with this section does not extend, 
that time, except where the representative is himself under disability when, 
the representation devolves upon him. 

SYNOPSIS. 


321. Previous History. 

322. Scope of the section. 

323. Maximum concession of three years. 

324. Plaintiff not obliged to avail of special concession, 

325. Combined effect of Ss. 6 and 8. 

326. Personal privilege of person under disability, or his representative,. 

327. Computation of period. 

NOTES. 


321. PREVIOUS HISTORY.—The words of S. 11 of Act 

XIV of 1859 were perfectly general, and 
were held to include cases of pre-emption 
under Clause 1, S. 1, so that a plaintiff was 
entitled to sue to enforce a right of pre-emption within a year 
after his attaining majority.^® 


S. 11, Act XIV of 
1859. 


35. Girtja v. Kanihya, 20 I.C. 701 (Cal.). 

36. Jungoolal v. Alum Chand, (1867) 7 W.R. 279. 
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The provisions of S. 7, Act IX of 1871, were applicable in 

computing the period of limitation in suits 
jgyJ to enforce a right of pre-emption; and, it 

was held in Raja Ram v. Bansi,^'^ relying 
upon the ruling of the sudder Court in Nanoo v. Tirkha,^^ that 
the plaintiff’s right of pre-emption had lapsed for want of its 
assertion within a reasonable period after the sale. This deci¬ 
sion held the nature of a pre-emptive right to be such as to 
require immediate assertion as a condition essential to its recog¬ 
nition, and that minority will not excuse laches in the assertion 
of the claim. 


In Act XV of 1877, the exception was made for the first 
time, by providing as follows:— 

“Nothing in this section applies to suits to enforce rights of pre-emption, 
or shall be deemed to extend, for more than three years from the cessation 
of the disability or the death of the person affected thereby the period within 
which any suit must be instituted or application made.” 

Section 7 of Act XV of 1877, last paragraph and illustra¬ 
tions (6), {e) and (/), are now embodied in S. 8 of the present 
Limitation Act, with some verbal modifications. The Acts XIV 
of 1859, S. 11, and the Act IX of 1871, also contained provisions 
analogous to S. 7 of Act XV of 1877, limiting the privilege of 
extension from the cessation of disability. 


322. SCOPE OF THE SECTION.—Under the Scheme of 
Limitation Act in Ss. 6, 7, and 8, time runs against a minor just 
as against a person **sui juris **; but in the case of a minor, or 
persons under disability, a certain extension of time is allowed 
to them to enable them to file suits after the disability has 
ceased.®® Under S. 6, the cessation of disability, or the death 
of the person under disability, gives a new starting point of limi¬ 
tation, i.e., a Statutable cause of action. And a minor, or person 
under disability ^‘may institute the suit or make the application 
within the same period after the disability has ceased, as would 
otherwise have been allowed from the time prescribed therefor in 
the third column of the First Schedule”. Section 7 deals with the 


case of disability of one of several plaintiffs. Section 8. is ”an 


additional or suoolementa 




revision intended to make a spe 


^ncession in__ favoui^ of per sons labouring^un der a disability .”^® 
'their Lordships of the Privy Council, have explained the effect 
of this provision to be this,— 


37. Raja Ram v. Bansi (1876) 1 All. 207. 

38. S. D. A. Rep., N.-W.P. 1865, p. 97. 

39. Cf. Nirmam Bahadur v. Fateh Bahadur Singh, 1929 All. 963= 
1929 A.L.J. 1233 (Held, that where the surviving plaintiff was a minor at 
the date on which the cause of action arose, and the date of the suit, the 
suit cannot be timerbarred). 

40. Mitra's Limitation Act, Vol. I, p. 354. 
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“that a person under disability may institute a suit within the same period 
after the disability has ceased as he would otherwise have been allowed under 
the schedule, but subject to a proviso that the time shall not in any case 
be extended for more than three years from the cessation of the disability”.*^ 


Maximum conces¬ 
sion of three years. 


Sections 6, 7, and 8, do not apply to any Special or Local 
Law —See S. 29 (2) (^>). 

323. A person under disability ‘‘will have three years more 

after the cessation of disability if the period 
of time allowed for the suit or application 
expired before he attained majority. In 
some cases, it may be that the time would noL as provided in the 
articles, expire before a minor attains majority. Then he will 
have that time within which to institute the suit, that is, in no 
case he shall have less than the time allowed by the articles, 
but in certain cases, he will have three years more after the ces- 
sanction of the disability.This section ought to be read 
together with each article in the Schedule, and when the period 
prescribed by the latter extends to three years or more, and 
expires within three years from the date of attainment of majority, 
the intention is that the late minor should have the full three 
years. But when the period of limitation prescribed by the Sche¬ 
dule is less than three years, and the minor has that period from 
the date of his majority, there is no warrant for holding that 
the intention was to enlarge the period of limitation prescribed 
by the Schedule to three years."*® 

Illustrations. \ 


(1) It has been held in a Punjab case, that S. 6 of the Limitation Act 
gives a minor the same period of limitation after his attaining majority as 
an ordinary person gets. There is nothing in S. 8 to extend the period. 
When under the Schedule the limitation is one year under Art. 12 from 
the date of confirmation of sale, the plaintiff who is a minor when the sale 
is confirmed, gets one year and no more, from the date of his majority, and 
if he is over 19 when the suit is brought, the suit is barred by time, if 
Art. 12 applies.** 


(2) A suit for declaration in respect of an alienation by a widow, 
governed by Art. 120, must be brought within six years from the day 
when the right to sue accrues in favour of all reversioners then in existence. 
Under S. 6, a minor may institute the suit within the same period after the 
•cessation of minority as would otherwise have been allowed from the time 
prescribed for such suit in the third column of the First Schedule. This 
extension is subject to a maximum of three years from the cessation of 


41. Vasudeva Padhi v. Maguni Dewan, (1900) 24 Mad. 387 (P.C.). 

^2. Per Abdur Rahim, J., in Narasimha v. Krishna^handra,- (1919) 
32 I.C. 725=37 M.L.J. 256 (Held, that the period of three years being 
the maximum extension, the period of notice under S. 80, Civil Procedure 
Code, otherwise to be added under S. 15 of the Act cannot be tacked on 
■to this period) . 

43. Subramanya Pandya v. Sivasuhramanya, (1894) 17 Mad. 316. 

44. Pala Singh v. Harnama, (1918) 43, I.C. 712 (P.C.). 
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the disability by virtue of S. 8 of the same Act.-*® 

(3) Where G, the last surviving male member of a family died in 
1910, and a widow, jB, executed a sale-deed in 1909, which was contested by 
plaintiffs-reversioners, including some minors, it was held that the cause of 
action accrued in 1909, in favour of all plaintiffs and twelve years' period 
from this date expired in 1921. This period between 1910 and 1921 being 
more than three years, the legal representatives would not have a day beyond 
1921, Therefore, in the case of every one of the plaintiffs-reversioners who 
were more thah 21 at the date of the suit, the suit must be regarded as 
time-barred."*® 

(4) Where the sale sought to be cancelled was made in 1844; the ordinary 
period would expire in 1856. A plaintiff who attained his majority in 
1853, had only three years by way of special concession; but he could not 
institute his suit in 1862.■*‘^ 

(5) Where on the death of IV, in 1880, H, was appointed guardian and 
manager of his property, in 1881, and remained so till 1886; and the minor 
daughter of IV, who had attained majority in 1892, sued in 1895, for posses¬ 
sion of a serai, held, that even if H, was in adverse possession from 1881, 
the cause of action accrued to the plaintiff during her minority, and she 
had three years from attaining majority within which to sue.^® 

(6) When an order under S. 283, Civil Procedure Code (Act XIV of 
1882) was made against a minor, a suit in respect of that order ought to 
have been filed within one year of his attaining majority under Art. 11, of 
Sch. I to the Limitation Act."*® 


324. PLAINTIFF NOT OBLIGED TO AVAIL OF 
SPECIAL CONCESSION.—The law allows under S. 8, Limi¬ 
tation Act, a special concession in favour of persons labouring 
under a disability, if the ordinary period of limitation has expired 
before he attained majority. The effect of S. 8 is not to work to 
his deteriment, by allowing the maximum period of three years 
under S. 8, in cases where the plaintiff has a longer period open 

to him from the ordinary starting point of 
Effect of S. 8 not limitation.®® The effect of S. 8, is not to 

to curtail, but cn- curtail, but to enlarge the time for the dis- 

large time. qualified.^ A person who is under legal dis¬ 

ability when his right of action accrues has not a shorter period 
allowed him for suing than other parties; but has in addition three 
years from date of attaining majority.^ In cases where the period 
prescribed is three years or less, the plaintiff is given full period 
of limitation, from the date of the statutable cause of action.® 




45. Chiragh Din v. Abdullah, 1925 Lah. 654=6 Lah. 405—90 I.C. 
1022=26 P.L.R. 695. 

46- Anantop v. Ram Rup, 87 I.C. 315=1925 All. 692. 

47. Kheiter Mohun Ghose v. Ramessur Ghose, (1865) 3 W.R. 184. 

48. Mt, Fazal Nishan v. Muhammadi, 33 P.R. 1897- 

49. Subbiah Pandaram v. Arunachala, (1924) 80 I.C. 992 (Mad.). 
•50. Mitra’s Limitation Act, Vol. I, p, 354. 

1. Guz Behary Sing v. Mt. Bebee Washun, 1864 W.R. 302 ( 303) (Sup.). 

2. Sree Pershad v. Rajgoroo, (1868) 10 W.R. 44. 

3. Mitra'£ Limitation Act, V<^. I, p. 354; cf. Kishen v, Mudden, 5 


342 


The Indian Limitation Act. 


[S. 8 


“In other cases, {-uiz., in suits under Arts. 116-149, and in applications under 
Art, 183, and part of Art. 182), he is entitled only to three years from the 
statutable cause of action. In these latter cases, the general law may 
give the plaintiff a longer period than what he would be entitled to under 
S. 6. He and all his representatives are in all cases entitled (under the 
general law) to the full period from the actual cause of action or the ordinary 
starting point of limitation. 

A person is not bound to sue within three years after the attain¬ 
ment of his majority, but may sue within the larger period allowed 
by the general limitation of 12 years from the cause of action, 
if such tirne has not expired.® The section was never intended 
to place minors under special disability as compared with majors, 
but to make a special concession in their favour.® Illustrations 
(6) and (c) of S. 8, show that the intention was to give plaintiff, 
under certain circumstances, an extension of time, and not to 
shorten the ordinary period in any case.’^ 

325. COMBINED EFFECT OF SECTIONS 6 AND 8._ 

By reading the two Ss. 6 and 8, together, the conclusions reached 
may be stated briefly as follows:— 

I. In cases where the ordinary period has expired before the 
disability has ceased, 

{of) If the period of limitation prescribed is three years 
or less, the person under disability will get under S. 6, the same 
period from the date of cessation of his disability, or the statutory 
cause of action. In such cases S. 8, does not come into operation. 
[See Illustration (a) to S. 6.] 

(b) If the period of limitation is more than three years, 
the minor will get under Ss. 6 and 8, only three years from the 
date of cessation of disability. 

II. If the period of limitation expires at some date after 
the disability ceases, then, 

(a) If the prescribed period is three years or less, the minor 
will get the full prescribed period for the suit from the date of 
attaining majority, under S. 6: and, 

(&) If the period prescribed is more than three years, the 
person under disability will get three years from the date of ces¬ 
sation of disability, though it ordinarily would expire within three 
years or less after the statutory cause of action. [Illustration (a) 
to S. 8.] 


_ _ • 0 

W^.R. 32, 33 (Under the Regulations, the plaintiff was.g^ven in all cases, 
the /«// period of limitation from the date'of'statutable cause of action). 

• 4. Mitra's Limitation Act, Vol. I, p. 354. 

5. Hurish Chunder v. Ahhas (1866) 5 W.R: 204; Nit Madhub v. 
Noho Kishen, (1867) 7 W.R. 3 (4)'. *- : 

6. Kalee Doss v: B'ehdfee Loll, (1865) 2 WiR. 305. 

L .>‘•7■^5•^■.M'itra’s Limitatioln Act, Vol. I,-p". >354*-'-^ \ 
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III. Where the ordinary period of limitation is 6, 12, 30 or 
60 years, and the three years allowed, as a special concession 
under S. 8, end before the termination of the ordinary period 
calculated from the ordinary starting point of limitation, the plain¬ 
tiff will have the longer time under the ordinary law, and no ex¬ 
tension under S. 8, of the Limitation Act, [Illustrations {b) and 

(c) to S. 8], 

326. In the comments under S. 6 of the Limitation Act, 

it has been pointed out already that per- 
Personal Privi- sons under disability can themselves only 

take advantage of that section. The minor 
has in respect of a cause of action accruing during his minority 
a right to sue at any time within three years of attaining majority; but 
if during his minority, or within three years of his attaining majority, 
such person assigns all his rights and interests to a 
third person who is sui ju?^, the latter cannot claim the exemption 
allowed to the minor by S. 6, but is subject to the ordinary law 
of limitation governing suits for the relief claimed.® The assignee 
from a minor must file the suit either within the ordinary period 
provided for the suit, or on the date of the transfer, if the trans¬ 
feror’s right subsists till that date.® The plaintiff is not debarred 
of the benefit of S. 6, read with S. 8, by reason of his suing in 
a representative capacity, e.g., as the sebait of an idol,*^® and the 
minor’s representative also has this benefit open to him under 
the express provision of lawJ^-^ 

Illustrations. 

(1) Where a decree-holder, having attached in 1913, a book debt due in 
1911 to a minor judgment-debtor, sold it in auction and purchased it him¬ 
self in February 1915, sued in March 1915 to recover it from the defendant 
who pleaded the bar of limitation; Held, that the assig^nee of a debt due 
to a minor could not avail himself of the privilege of the extension of 
limitation given by S. 6 of the Limitation Act.i^.2 

(2) Where a minor acquired a cause of action to sue for possession of 
property and died within three years after attaining majority, his personal 
representative can, although twelve years have expired since the cause 
of action accrued, institute a suit on the same cause of action, at any 
time within the three years* period which had already commenced in the 

8. Rudrakatit v. Nobokishofe, 9 Cal. 663 (F.B.); Mahadev v. Babi, 
26 Bom. 730; Mahomed Nur Khan v. Lachmi Narain, 1922 Oudh 31=66 I.C. 
101=9 O.L.J. 88; Rang<iswami v. Thangavelu, 42 Mad. 637; Hukam v. 
Shditab, 44 I.C. 890=1918 P.W.R. 194; Sitla Bux v. Ram Newaz, 1926 
Oudh 20=90 I.C. 741=2 O.W.N. 811 (Suit by plaintiff to set aside a transfer 
effected by his father during his minority, within three years of his attaining 
majority, may be in time: but not so, a suit by his co-plaintiff, being only 
an assignee). 

9. Imclm-ud^din v. Mumtazunnissa, 18 O.C. 34. 

10. Jagadindra Nath Roy v. Hemania Kumari, (1904) 32 Cal. 129 
(P.C.). 

11. Arjun v. Ramdibai, 40 Bom. 564. 

12. Rangaswami V, Themgaveluy (1919) 42 Mad. 637. 
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lifetime of deceased.^3 

(3) By the express terms of the section the extended period of three: 
years after majority can only be claimed by a person entitled to institute 
the suit at the time from which the period of limitation is to be reckoned 
A person who was not in existence at the time does not come within 
^is description therefore, is not entitled to the three years* extension 
Consequently, where a suit was brought, in 1920, to contest an alienation of 

the plaintiff co-parcener was born 

held barred by limitation; there being no fresh cause of action or a 
new starting point on the plaintiff’s subsequent birth in 1900 

(4) The plaintiff B, brought a suit in 1913. against the defendant M, etc., 
to recover certain shares in a village conveyed by plaintiff’s father to K, the 
ancestor of the defendants in 1889 to 1894. The period for attacking such 
a sale in ordinary cases is fixed by Art. 126. Limitation Act, at tweilve 
years. If the plaintiff was born in 1892, he would come of age in 1910 

suit within time.^6^ 


(5) Where the defendant became a permanent tenant under the plaintiff’s 
guardian, the Collector ; and the plaintiff had not brought the suit within 

attaining his majority, the defendant was held to have 
obtain^ by adverse possession a right to hold the lands as against the 
plaintiff as a permanent tenant.'^'® 


327. COMPUTATION OF PERIOD.—It is settled law that 
either the day on which the decree-holder attains his majority, 
or the day on which the application for execution is made, must 
be excluded from computation.^"^ 

Continuous run- ®' Where once time has begrun 
ning of time. to run, no subsequent disability, or in¬ 

ability to sue stops it: 

Provided: that, where letters of administration to the 
estate of a creditor have been g-ranted to his debtor, the 
running of the time prescribed for a suit to recover the 
debt shall be suspended while the administration continues. 

SPNOPSIS. 

328. Previous History. 

329. English law. 

330. The Principle—early cases. 

331. Independent right of suit. 

332. The Principle—recent cases. 

333. Starting point, not same as cause of action. 

13. Arfun Ramji v. Ramabai, (1916) 40 Bom. 564. 

14. Ranadip Singh v. Parnteshwar Prasad, 1925 P.G. 33=47 All. 165 
=29 C.W.N. 666 (P.C.). 

15. Banwatri Lai v. Mahesh, (1918) 41 All. 63 (P.C.). 

16. Thakore Fatesingji v. Bamanji A. Do/a/;. (19Q3) 27 Bom. 515. 

17. Jugmohun^ MahtQ v. Luchmesur Singh, 10 Cal, 748 (751). 
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334-338. Suspension of limitation. 

339. Time has begun to run. 

340-343. Scope and applicability of the section. 

341. Subsequent disability. 

342. Inability to sue. 

343. Subsequent inability. 

344. Defendant's absence not a subsequent inability. 

345. “To sue“; Section applied to execution applications. 

346. Time when not running. 

347. Repeal of law affecting continuance of time. 

348. The Proviso. 

349. Application of Proviso. 

350. Executorship not mentioned in Proviso. 

NOTES. 

328. PREVIOUS HISTORY.—This section is the same as 
the S. 9 of Acts XI of 1871, and XV of 1877. The provision in 
last portion of S. 11 of Act XIV of 1859 was analogous and its 
object was understood to be that when legal disability had ceased, 
and an opportunity to sue upon the cause of action had accrued, 
then no subsequent disqualification of such person, or of any per¬ 
son claiming through him, should be allowed to operate to extend 
the time.^ 

329. ENGLISH LAW.—This S. 9, adopts what had long 
before been the law of limitation in England,?-® In Doed Duroure 
V. Jones ,^^ it was held by the Kings Bench in 1791 that 

“when once five years, allowed to an infant to make an entry for the 
purpose of avoiding a fine, begin, the time begins to run notwithstanding 
any subsequent disability”. 

In Cotterell v. Dxdton}^ which was a real action upon a writ of 
formedon, it was held that the defendant was barred by the statute 
of limitation (21 Jac. I, C. 16). Chambre, J., said: 

“The ten years do not run at all while there is a continuance of liabilities, 
but they run without intermission from the time that disabilities first cease.” 
(p. 830.) 

Giibbs, J,., said: 

“When once the Statute begins to run, nothing stops it”. 

In Rhodes v. Smethurst,^^ decided in the Exchequer Chamber, it 
was held that 

18. Ohhoya Doorga v. Hurrykristg Gope, (1868) 10 W.R. 285. 

19. Narranji Bhitnji v. Mugniram Chandaji, (1880) 6 Bom. 103 
(Section 13 read as subject to S. 9. Held, that when time had once begun 
to run, the subsequent absence of defendant from British India, would not 
stop it from running) ; compare Beake & Co. v. Davis, 4 All. 530 (Held, 
that S. 13 of the Limitation Act is in no way affected or qualified by S. 9) ; 
also see and cf. Hanmantram v, Bgrdles, 8 Bom. 561 (which dissents from 
6 Bom. 103). 

20. 4 T.R. 300. 

21. 4 Taunton 826. 

22. 6 M. & W. 351, 

44 
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“when time has once begun to run, no subsequent interruption to the 

(plaintiff’s) right of suing, even from causes beyond his control will 
stop it”. ’ 

Lightwood in his “Time limit on actions,** Ch. VI, says: 

But for a claimant to have the benefit of this provision, the disability must 
exist when the right of action first accrues either to himself, or to some 
person through whom he claims. Thus, where a right of action to recover 

1000 ^ tenant-in-tail not under disability, who died in 

1882 without having commenced proceedings, and the issue-in-tail was then 
an infant, he was entitled to no allowance for disability. Time was already 

running against the claim, and his action commenced in 1889, was too 
late. 


According to English law, 

“the running of the Statute may be stopped in the case of land by re-entry, 

and in all cases by the commencement of an action to enforce the claim of 

the person entitled. It may also be stopped by acknowledgment or part- 
payment . 24 


330. THE PRINCIPLE.—In the East India -Company v. 

Early cases. Oditchurn Paul,^^ their Lordships of the 

Privy Council, applying the Statute of Limi¬ 
tation (21 Jac. I. Ch. 16) to India, held that the cause of action 
being the breach of contract the subsequent negotiations and 
inquiries with a view to pecuniary compensation to be made, 
could not suspend the operation of the Statute till- the date of 
final refusal to make any compensation, nor give rise to a new 

right of action. In cases, under Act XIV of 18159, S. 11, it was 

recognised that a, cause of action having accrued to plaintiff*s 
husband,^® or to plaintif¥*s father^’^ the limitation began to run as 
against them, and the subsequent disqualification of the plaintiff 
herself, or himsellf, could not be allowed to extend the time. 
Under Act IX of 1871, a minor on coming to age, could not avail 
himself of the benefit of the disability provision in S. 7, in res-* 
pect of a right of suit which accrued before his birth. 2 *® Si'milarly, 
in cases under Act XV of 1877, it was held where time has begun 
to run, owing to the right to sue having accrued to a person 
competent to sue, the subsequent disability of that person, or of 

his son or representative deriving title from or through him is not 

a ground exempting the disabled person from the operation of 
the ordinary rule of limitation. 

Illustrations. 


(1) A, was out of possession of certain property of which the formal 
title vested in a Eenawidar . The time for bringing a suit to recover it, and 

23. Murray v. Watkins, (1890) 62 L.T. 796; Gamer v. Wingrove. 

<1905) 2 Ch. 233. j 

24. See Lightwood, Ch. VII. 

25. 5 M.I.A. 43 (69, 70). ' . r . . 

26. Ohhoya Doorga v. Hurrykristo Gope, (1868) 10 W.R. 285: 

27. Mohetbut Ali v. Alt Mahomed, (1869) 12 W.R. 1 . 

28. Siddhessur Dutt v. Shamchand, (1875) 23 W.R*. 285* ' 
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lo have it declared that the Benarnidar was in possession for A, began to 
run in his lifetime, and after 12 years became an absolute bar to him and 
his heirs.*® 

(2) An adoption was made by M, a Hindu widow, to her husband J, 
in 18^, when the plaintiff’s father, the then nearest reversionary heir to J, 
was alive. The adopted son B, got actual possession of property left by 
J, under a deed of gift, executed by M, in 1877, The plaintiff’s father died 
in 1875, and plaintiff attained his majority in 1894; and brought a suit for 
recovery of properties in 1895. Held, that the suit was barred, 

331. In Bhagwanta v. Sukhi,^^> the Allahabad High Court, 

held that where there are several reversio- 
Independent entitled successively, under the Hindu 

right of suit. estate held by a Hindu widow, no 

one such reversioner can be held to claim through or derive his 
title from another, even if that other happens to be his father, but 
he derives his title from the last full owner. If, therefore, the 
right of the nearest reversioner for the time being to contest 
an alienation or an adoption by the widow is allowed to become 
barred by limitation as against him, this will not bar the similar 
rights of the subsequent reversioners. 

In this case, the minor plaintiff instituting a suit, which fell 
under Art. 120 of the Limitation Act, was held to be suing inde¬ 
pendently of other reversioners, and the “right to sue” was not 
derived from some other person through whom he claimed. Under 
the circumstances he was not excluded from the benefit of S. 7, 
merely because the right of some other person through whom he 
did not claim to sue for similar relief had become time-barred.®^ 

332. THE PRINCIPLE!—Contd.—The case-law after the 

Act IX of 1908, came into force proceeds 

Recent cases. . 

on similar lines. 

Where limitation once begins to run, no subsequent disabi¬ 
lity or inability to sue can stop running of time there is no 
distinction between voluntary and involuntary disabilities.^ As 
stated by Darby and Bosanquet, 

“when the time has once begun to run, it will continue to do so, even should 
subsequent events occur which render it an impossibility that an action 
should be brought’’.*® 

Even circumstances beyond the control of the plaintiff have been 
lield not to relax the rigour of this rule in favour of the plaintiff/® 

■29. Ashghar Reza v. Mehdi Hossein, (1892) 20 Cal. 560 (P.C.). 

30. Hamabh Pershad v. Rajajee, (1899) 27 Cal. 379. 

31. (1899) 22 All. 33. 

32. ^ /Wd. 

33. Khanjan Singh v. Bhikan Singh, (1913) 18 I.C. 306 (Oudh). 

.. 34,.T/Wd. , 
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In Prideaux v. IVebber,^^ a case that occurred during the time 
of the English Civil Wars, the plaintiff in answer to a plea of 
limitation replied that a Civil War had broken out, by which the 
Courts were shut up, and yet his replication was held to be ill. In 
Doe De Durore v. Jones, Lord Venyon said that he never heard 
it doubted whether when any of the Statutes of Limitations had 
begun to run, a subsequent disability would stop their running and 
that it was mischievous to refine and make distinctions between 
voluntar>^ and involuntary disabilities. In Murrays v. Watkins,^^ 
and Gamer v. Wingrove,"^^ it was held that where time 
under the Statute of Limitation has commenced to run in favour 
of a person in possession of land against an owner, who is under no 
disability, the running of the time is not interrupted by the in¬ 
fancy of a pepon succeeding to the owner's interest; even if the 
legal title is in trustees. These English decisions are all cited 
and relied upon in Khanjan Singh v. Bhikan Singh^^ wjiere the 
earlier Indian decisions are also noticed. The principle is laid down 
in several cases, that where once time has begun to run against 
a^ part}, the subsequent minority of his heirs who might succeed 
him will not affect the question.**^ Limitation having once com¬ 
menced to run in the lifetime of a full owner cannot be taken 
to be suspended if he dies, and is succeeded by a limited owner. 

Illustrations. 

(1) The father of plaintiff filed a suit during- the lifetime of the widow 
to set aside alienations by her. The suit was held to be not maintainable 
because the nearest heir was one B. P. Later B. P/s suit as re-versioner 
for recovering possession was dismissed, on the ground of his title resting 
on a defective adoption. Then plaintiff filed another suit for possession 
of the properties more than twelve years after the death of the widow. 

Held, that limitation when it once begins to run cannot stop running except 
in the particular exception mentioned in S. 9 of the Limitation Act.^ 

(2) Where the father of a joint Hindu family alienated certain pro¬ 
perty time began to run from the date of alienation, or from the date of 
alienee taking possession, and it did not stop on the subsequent birth of a 


37. 1 Lev. 31. 

38. 4 T.R. 300; 2 R.R. 390. 

39. 62 L.T. 796. 

40. (1905) 2 Ch. 233 ; 74 L.J. Ch. 545. 

41. (1913) 18 I.C. 306 (Oudh) relied upon Siddhessur Dutt v. Shant 

Chand Nundun, 23 W.R. 285; 15 B.L.R. 9 note; Vira Pillai v. Mwruga 
Muttayan, 2 M.H.C.R. 340; Lachman Prasad v. Bhagwan Singh, A.W.N. 
(1886) 49; and Bhagat Bihari Lai v. Ram Nath, 27 All. 704* AWN 
(1905) 163; 2 A.L.J. 456. ’ ’ 

42. Maung Po Ka v. Ma Ku, (1917) 42 I.C. 809 (L.B.). 

43. Mt. Batina Kuer v. Raja Ram Pandey, 1926 Pat. 192=92 I. C. 
177=5 Pat. 441; also see Lilabati v. Bishun, 6 C.L.J. 621. 

44. Ranganatha Row v. Rama Fandither, 1923 Mad. 108=70 I.C. 446 

=44 M.L.J. 87; Folld. Soni Ram v. Kanhaiyalal, (1913) 35 All. 227=40 
I.A. 74 (P.C.). 
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son, up the till the period of his majority.*® 

(3) When the decree-holders are all of full age at the time of the 
passing of the decree, execution of which is sought and limitation has 
already commenced to run, the subsequent intervention of a minority does 
not entitle the decree-holders to the benefit of S. 7 of the Limitation Act, 
1908.*e 

(4) An original decree is not suspended by presentation of an appeal 
nor is its operation interrupted when the decree on appeal is one of dis¬ 
missal, Accordingly, where a decree-holder purchases a property in execu- 

• tion but loses possession of the same in a separate suit by a third party, his 
fresh application for execution or for revival of execution, if one is main¬ 
tainable, must be filed within three years of the trial Court’s decree.*® 

(5) Where the estate of a disqualified proprietor under management 
of Court of Wards, was sold by the Collector as manager and the vendee 
took possession in 1891, and the Court of Wards withdrew from the manage¬ 
ment of the estate in 1911, whereupon the plaintiff sued in 1912 to recover 
possession of property sold, held, that before the transfer and until the 
vendee acquired possession, the estate was in the possession of the appellant 
notwithstanding it was in the charge of Court of Wards; limitation, there¬ 
fore, ran against the plaintiff not from the release of the estate from the 
management by the Court of Wards, but from the date when the vendee 
obtained possession adversely to the plaintiff, and the suit consequently 
became barred after twelve years of such adverse possession.*® 

(6) Where the period of limitation has commenced to run, a reference 
to arbitration would not prevent the operation of the law of limitation, and 
the period between the date of agreement to refer to arbitration and the 
date when the arbitration proceeding terminated should not be excluded 
from computation.®® 

333. It has been pointed out by Mukerji, J., in Sarat Kamini 

Starting point Dasi v. Nagendra Nath 
not same as cause 

of action. 

■“that the starting point of limitation does not always synchronize with the 
cause of action; in many cases it does, but in others it dates from some 
specified events which again is either anterior or posterior to the accrual 
of the cause of action”. 

The periods prescribed by the Act, in the Schedule, are more or less 
arbitrary, and the fixing of the period is founded on considerations 

45. Shahamad v. Salabat, 8 Lah, 19=1927 Lah. 97=97 I.C. 435; also 
see Dhanraj v. Ram Naresh, 1924 All. 912; and Sankar Narayan v. Ram 
Bharos, 1924 All. 677. 

46. Kala Baksh Singh v. Ram Charan, (1918) 40 All. 630=46 I.C. 
584=16 A.L.J. 633 (F.B.); Reid, on Bhagat Beharilal v. Ram Nath. 
(1905) 27 All. 704. 

47. Salig Ram v. Lachman Das, 1928 All. 46=50 All. 211=107 I.C. 
42=25 A.L.J. 937. 

48. Ibid,, Salig Ram v. Lachman Das, 50 All. 211=25 A. L. J. 937. 

49. Manx Singh Mandhata v. Nawab Bahadur of Murshidabad, (1918) 
46 Cal. 694=1918 P.C. 180=46 I.A. 60=50 I.C. 202 (P.C.). 

50. Ramamurthi v. Gopayya, 40 Mad. 701 (705) =31 M.L.J. 231=35 
I.C. 575; Sheikh Abdur Rahim v. Barisa, 2 P.L.T. 556=61 I.C, 807=6 
P.L.J. 273 (283). 

1. 1926 Cal. 6s5=89 I.C. 1000=9 C.W.N. 973. 
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of public policy.2 The Court cannot introduce a new period of 
limitation on any ground of equity. The Limitation Act is com¬ 
plete m Itself and any ground for extension of time, or for the 
suspension of time must be sought for within the four corners of 
the Act Itself.3 The Limitation Act when it once begins to run 
cannot stop running except in the particular exception mentioned 
in b. 9 of^ the Limitation Act.^ The distinction between ^Wight to 
sue and ‘'cause of action** is worth noticing {see Art. 120 post). 

334. SUSPENSION OF LIMITATION.—The disability or 
inability contemplated by S. 9 is confined to such cases as are men¬ 
tioned in the Act itself, and new exemptions cannot be recognized.® 

“A saving or exception not found in the Statute will not therefore be 
implied however much it may be within the reason of those that are recog¬ 
nized by the Statute or however much the ends, of Justice in a particular 
case may demand.”6 

Mukerji, J., has observed in Seurat Ka/mini Dasi v. Nagendra Nath 
Palf^ that 

“the cases which are said to have sanctioned the application of some 
general principle enuring to the benefit of the plaintiff and extraneous to 
the Act itself may broadly be classified into two groups, viz., those in which 
the starting point of limitation fixed by the Statute has been held to have 
arisen at a subsequent date and those in which it has been held that the 
operation of the Statute has been suspended after time has begun to run”. 

The earliest of these cases is that of Mt. Ranee Surnanvoyee v. 

Shoshee Mookhee Burmonia,^ where a Talook was brought to sale 

12 M I.A. 244 arrears of rent, and the purchaser was 

(P.C.) possession of it, but the sale was subse¬ 

quently set aside as irregular, and the putnee- 
dars being again put in possession, they recovered the mesne profits 
from the purchaser, and the Zemindar then brought a suit for 
recovery of the arrears of rent, which had been satisfied by the 
sale. It was held, by their Lordships of the Privy Council, that 
the cause of action accrued to plaintiff at the time at which, the 
sale having been set aside, the obligation to pay tJiis sum of money 
revived; and that the particular arrears of rent claimed in this 


2. Dasi V. Nagendra Nath Pal, 1926 Cal. 65=89 I.C. 1000=9 C.W.N. 

973. 

3. Ammathayi Amnial v. Sivarama Pillai, 1925 Mad. 334=85 I C 
272=48 M.L.J. 74=20 M.L.W. 987. 

4. Ranganatha Row v. Rama Pandither, 1923 Mad. 108=70 I.C. 446=44 
M.L.J. 87; Relied upon Muthu Korakkai Chetty v. Madar Ammal, (1919) 
43 Mad. 185—54 I.C. 66—38 M.L.J. 6 (F.B.) (Held, that exceptions 
not covered by S.s. 9 and 14 of the Act, should not be imported by Courts 
to relieve a party from the bar of limitation). 

5. Sarat Kamini Dasi v. Nagendra Nath, 1926 Cal. 65 (67)1=89 I.C. 
1000=9 C.W.N. 973. 

6. Ibid., Per Mukerji, J. 

7. Ibid., 1926 Cal. 65 (67). * 

8. (1868) 12 M.I.A; 244=11 W.R^ 5=2 B.L.R. 10.' ' ' 
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action became due in the year in which the restoration to possession 
took place. The effect of this judgment was that in computing the 
period for the suit, the time taken up by the previous litigation 
in which they had all joined was excluded,® This is an example 
of a suit for rent, governed by a similar law of limitation, in which 
the date at which the rent became due, was held to be an entirely 
different date from the close of the periods in respect of which 
that rent was payable.^® In the peculiar circumstances of this case, 
a new ground of claim for rent was held to have arisen when the 
sale was set aside by the Court.^-' Until the sale had been finally 
set aside the Zemindar was in the position of a person whose 
claim was satisfied, and his claim might have been successfully met 
by a plea to that effect.'*'^ The principle of the ruling has been 
taken to be that rights suspended for a time, for events which 
were beyond control, when revived, may be enforced when the bar 
is removed,^® or, the period during which plaintiff s right to bring 
an action to recover the property was suspended, is to be excluded, 
thus saving the suit from a bar by limitation.’** As a general rule 
the right to demand the rent which falls due during the pendency 
of a suit for ejectment is not in suspense during the pendency of 
the litigation, but the Privy Council Case in 12 M. I. A. 244 was 
one exception to this general rulei’^ Different views have been 
taken about this ruling by the High Courts in India. Some consider 
it “as a case of suspension of rights”,^® which when “revived on 
the annulment of the satisfaction,” give rise to a fresh cause of 
action.’^ Others consider that it is merely 

“a case in which the question waSj when did the cause of action arise for 
the suit, and it was not really a case of the suspension of the period of 


9. Nrityamoni Dassi v. Lakhan Chandra Sen, (1916) 43 Cal. 660 ^ 33 I.C. 
452 (P.C.) (Limitation would remain in suspense whilst the plaintiffs were 
plaintiffs were bona fide litigating for their rights in a Court of Justice) . 

10. Rangayyah v. Bobba Siriraniulu, (1903) 27 Mad. 143 (150) 31 

I.A. 17 (P.C.). 

11. Hurro Pershad Roy v. Gopaldas Dutt, (1882) 9 Cal. 255 (P.C.) ; 
also see 1927 Mad. 597. 

12. Hurro Kumar Ghose v. Kali Krishna Thakur, (1889) 17 Cal. 251; 
also see Sarat Kamini Dasi v. Nagendra Nath Pal, 1926 Cal. 65 (67)f=89 
I.C. 1000. 

13. Hemondra Mohan v. Naresh Chandra, (1921) 62 I.C. 418=1921 
Cal. 381=25 C.W.N. 376 (378) ; also see Lain Kaiikar v. Jagat Chandra, 
62 I.C. 428=1921 Cal. 572=25 C.W.N. 258 (261). 

14. Lakhan Chunder v. Madhusudan, (1907) 35 Cal. 209. 

15. Nagendranath Sen v. Sadhuram Mandal, (1920) 48 Cal. 65 (68) 
=1921 Cal. 525 (1)=25 C.W.N. 954. 

16. Umd^ckaran v. Nibaran Chandra, (1923) 75 I.C. 2=1923 Cal, 389 
=37 C.L.J. 452 (456). 

17. Dwijendra. w. Jogesh Chunder, (1924) 79 I.C. 520 (S29)=1924 
Cal. 600; Muthuveerappa v. Adikappa Chetty, 43 Mad. 845=59 I.C. 472; 
Kartar Singh v. Bhagat Singh, 2 Lab. 320 (322). 
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limitation”.^8 

The Madras High Court holds that 


the right of the plaintiff was at one time satisfied, but afterwards on 
account of some other proceeding, the satisfaction was cancelled and he 
was relegated back to his original rights, and he had to bring a suit’in which 
It was held that there was a suspension of the cause of action during the 

period during which his rights were satisfied, and that a fresh cause of 
action accrued to the plaintiff”.^® 


The Lahore High Court held that the Privy Council decision did 
not create an exception beyond what was provided by the statute 

And the Calcutta High Court, in Sarat Kamini Basils Case ^ like¬ 
wise, holds that * 

“this decision did not purport to engraft any foreign principle into the law 
of limitation then m force . 


335. In the case of Bassu Kuar v. Dhum Singh^^ a debtor had 
11 All. 47 (P.C.). agreed to convey certain property to his 

and to set off the debt against a 
part of the consideration for the conveyance; but a dispute arose 
between the parties as to whether the conveyance was executed in 
conformity with the contract. The debtor sued to enforce the 
agreement, but failed, and the creditor then brought a suit on the 
debt, to which a plea of limitation was raised. Held, that the 
agreement was found ineffectual on the dismissal of the debtor^s 
suit; and, the debtor became bound to pay the debt on the date on 
which the suit was dismissed. From the point of view of AW- 
tation, under Art. 97 of the Schedule, the period ran from the failure 
of the consideration, which also was the date of the said dismissal. 
No rernedy was available to the creditor in the meantime. Their 
Lordships, in holding the suit within time ‘‘did not purport to invoke 
any principle extraneous to the Act itself”, as observed by Mukerji, 
J., in Sarat Kamini Bast v. Nagendra Nath Pal.^^ 

336. The next case is that of Nrityamoni Bassi v. 

43 Cal 660 Chandra Sen^ in which the 

). plaintiff sued for a declaration of their 

title to a share in certain properties and for 
possession. Previously, as pro forma defendants in a suit 
for ejectment, they had supported the plaintiff, and obtained a 
declaration of their share in the property in suit from the trial 
Court, but this decree was set aside on appeal on the ground that 


18. Niranka Chandra v 
67=28 C.W.N. 1009. 


Atul Krishna, (1925) 83 I.C. 110=1925 Cal. 


ilad*^108^“M.L“j^87 (i8L‘’”'“ PandUher, (1922) 70 I.C. 446=1923 


20. Hari Singh v. Muhd. Said, 1927 Lah. 200 (209). 

21.. 1926 Cal. 65 (68)=89 I.C. 1000=9 C.W.N. 973. • 

22. (1888) 11 All, 47=15 I.A. 211 (P.C.). .' 

23. (1926) 89 I.C. 1000=1926 CaJ. 65 (68)=9 C.W.N.' 973. 

24. (1916) 43 Cal. 660=20 C.W.N. 522 (P.C.) 
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the said relief could not be given as between co-defendants. The 
second suit was dismissed as barred by time in the trial Court, but 
the appellate Court held that during the time the decree was undis¬ 
charged, the plaintiff's right to recover the property was suspended, 
and they were entitled to a deduction of the period during which 
they were litigating for their rights. Their Lordships confirmed 
this view, and held that the deduction was allowable. (This was 
presumably done under S. 14 of the Act.) 

337. In the case of Soni Ram v. Kanhaiya Lal,^^ the Judicial Com¬ 
mittee disallowed the contention that the period 

35 All. 227 during which there was fusion of the interest of 
<P.C.). the mortgagor and the mortgagee in one and the 

. . same person, the operation of the Statute which 

had already begun to run should be suspended. Their Lordships observed 
that the language of the Statute upon which Burrell v. Earl of Egremon^'^ 
was decided was essentially different from Art. 148 of Act XV of 1877, 
and that if such suspension was allowed it would be deciding contrary to 
the express enactment contained in S. 9 of the Act.”27 

“There are some other decisions of the Judicial Committee in which 
no extraneous considerations were allowed to prevail, e.g,, Ju^curn Bold 
V. Priihi Chand^^ and Mani Singh Mandhata v. Nazvab Bahadur of Mur- 
shidabad.^^ The decision in the latter case suggests the proposition that 
disabilities not recognized by the Act cannot operate to extend the period 
of limitation.”®® 


338. A Full Bench decision of the Madras High Court in 

43 Mad. 185 Muthu Korakki v. Mudar AmmaP^ considers 
(F.B.). the question of applicability of general prin¬ 

ciples not recognized by the Limitation Act. 


“In that case there appears to have been a clear difference of opinion on 
the question whether the starting point of limitation may be deferred on 
some principle of suspension extraneous to the Act itself and whether 
notwithstanding S. 9 of the Act there may be exceptional cases where 
such suspension may be allowed after time has begun to run.” 


The view of Sadasiva Ayyar, J., has been approved of by the 
Calcutta High Court in Dwijendra Narain ,Roy v. Jogesh Chan- 
where it was laid down that 

• I 

‘Jordinarily limitation runs from the earliest time at which an action can 
be brought and after time has commenced to run, there may be a revival 
of a right to sue when a previous satisfaction of the claim is nullified with 
the result that the right to sue which had been suspended is animated. ” 


j. , (1913) 35 All. 227=17 C.W.N. 605 (P.C.). 

. ( .26.7 (1844), 7 Beav. 205. 
i 27.- (1926) 89 I.C. 1000=1926 Cal. 65 (68). 





(1918) 46 Cal. 670=23 C.W.N. 721 (P.C.). 
(1918) 46 Cal. 694=23 C.W.N. 53i'(P'.C.). 
(1926) 89 I.C. 1000=1926 Cal. 65 (68). 


(1^1^'43’ Mad.: 185=54 I.C.' 66=^38- M.L.J. 1 
1924 Cal. 600=^9,>^40.. , . 


(F.B.). 
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It was also observed that 

“the true test to determine when a cause of action accrued is to ascertain 
the time when the plaintiff could have maintained his action to a successful 
result”. 

But in spite of the above observations, in that case, Mukerji, J.,. 
sums up his views thus, in Sarat Kamini Dasi^s case 

“In the case of such of the articles of the Limitation Act in which the 
starting point synchronizes with the cause of action I am prepared to hold 
that the test is to ascertain the time when the plaintiff could have main¬ 
tained his action to a successful issue. If in such a case, at the time when 
the cause of action arises there is no person capable of suing upon it the 
Statute docs not run ; similarly, it is necessary that there shall be a person 
to be sued ; and it is also necessary that the cause should be complete, that 
is, all the facts must have happened which are material to be proved in order 
to entitle the plaintiff to succeed.” 

339. It may be noticed that the Allahabad High Court, takes 

the view following that of the Privy Council 
in 35 All. 227 (237), that the period of limi¬ 
tation cannot be suspended once it has begun 
to run unless the suspension is itself pro¬ 
vided for in the Act. They are, therefore, “^unable to accept any 
universal principle of suspension of limitation outside the Limita¬ 
tion Act"’^"’ and the Madras High Court has reached the conclu¬ 
sion in Midla Pudi Satya Narayana v. Maganti Seethayya^^ agreeing 
with the explanation of Mt. Ranee Surnamoyee v. Shoshee Mookhee 
Burmoria,^'^ given by Walmseley and Mukerjee, J., \n Sa/rat Kamini 
Dasi V. Nagendra Nath Pal,^^ and generally with the view taken 
by Mukerji, J., of the various decisions particularly of Basu Knar 
v. Dhum Singh that “no equitable grounds for suspension of a 


No equitable 
principle of suspen¬ 
sion outside Act. 


33. Dwijendra Narain Roy v. Jogesh Chandra, 1924 Cal. 600=39 
C.L.J. 40. 


Seshagiri Ayyar, J., divides the Privy Council rulings under two heads 
I. Which recognize the doctrine that where a party, in whose favour a 
cause of action has arisen, cannot usefully peruse a remedy at the time, 
his right of action is postponed to a subsequent date. II. Cases which 
lay down that there can be no saving of limitation apart from the provisions 
of the Limitation Act. Under first head come 12 M.I.A. 244; 11 All. 47 
(P.C.); 23 Cal. 775 (P.C.); 27 Mad. 143 (P.C.); 31 All. 68 (P.C.); 
43 Cal. 660 (P.C.) ; and under the second head fall 9 Cal. 255 (259) ; 35 
All. 227 (P.C.) and 46 Cal. 694 (P.C.). 

34. (1926) 89 I.C. 1000=1926 Cal. 65 (P.C.). 

35. Ram Charn Sahu v. Goga, (1927) 102 I.C. 96=49 All. 565=1927 
All. 446 considers, Bastt^ Kuar v. Dhum Singh, 11 All. 47=15 I.A. 211 
(P.C.) ; Baijnath v. Rangut Singh, 23 Cal. 775 (785)=23 I.A, 45 (P.C.) ; 
and Hem Chandra v. Kali Prosanna Bhaduri, 30. Cal. 1033=30 I.A. 177 
(P.C.). 


36. 1927 Mad. 597 p= 50 Mad. 417. 

37. (1868) 12 M.I.A. 244=11 W.R. 5 (P.C.). 

38. (4885) 9 GaL 255=9 I.A. 82 (P.G.)’; and (1926) 89 

=1926 Cal. 65 (P.C.). . 

39. (1889) 11 All. 47=15 I.A. 211 (P.C.). 



I.C. 1000 

• J 
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cause of action can be added to the provisions of the Limitation 
Act.*’ And, the Lahore High Court also holds that there can be 
no saving of limitation apart from the provisions of the Limitation 
Act.“*° Reliance was placed for this view on the case of Hukm Chand 
V. Shahabdifif^^ following MutJm Korckkai Chetty v. Mtidar 
Avimal and the Bombay decision in Sid raj Bliojraj v. Alii 
The High Courts are thus now agreed in holding that there is no 
equitable principle of suspension outside the Limitation Act, whicJi 
may be considered applicable here in India.*^ 

f 340. SCOPE AND APPLICABILITY OF SECTION.— 

Section 9, provides that when time has begun to run, no subsequent 
disability or inability can effect the running of time. It would be 

noticed that Act XIV of 1859, in S. 1, Cl. 16, 
Time has he^un used the words '*cause of actionj* just as in 
to run. several other Ss. 1, 8, 10 and 14. In the 

Act IX of 1871, Ss. 7, 13, 15, 18, 19, 23 and 
24, the expression used is 'Wight to sue*’. The Limitation Act XV 
of 1877, substitute the words “cause of action" in Ss. 14 and 24, 
in place of the words “right to sue" in the corresponding sections 
of Act IX of 1871. It has been pointed out by Mukherjee, J., in 
Sarat Kamini v. Nagendra {See S. 331, ante) that a careful peru¬ 
sal of the articles in the Schedule shows that the starting point of 
limitation in Column 3, does not always synchronize with the cause 
of action. These periods have been fixed more or less arbitrarily 
on grounds of public policy. Ordinarily limitation begins to run 
when a cause of action arises: See Girindra Mohan Roy^ v. Khir 
Narayandas.*^ 

341. Section 9, deals with cases of "subsequent disability," as 

distinguished from initial disability at any time 
Subsequent dis- irom which the period prescribed by the 
ability. Schedule shall begin to run. Under S. 6, of 

the Limitation Act, the operation of the Act is suspended during 
the continuance of the disability.”^® The word "disability** has been 
defined by Mitra to mean “a want of legal qualification to act"; and, 
“inability" is want of a physical power to act.^^ 


40. Hari Singh v. MmJid. Said, 1927 Lah. 200—8 Lah. 54. 

41. 1924 Lah. 40=4 Lah. 90. 

42. (1920) 43 Mad. 185=54 I.C. 66=38 M.L.J. 1 (F.B.). 

43. 1923 Bom. 33=47 Bom. 244. 

44. Pal’s Limitation, p. 167. 

45. (1909) 36 Cal. 394. 

46. Lolit Mohun MisSer v. Janoky Nath Roy, (1893) 20 Cal. 714 (716) ► 
compare Jivraj Gulab Chand v. Babaji, 

baksh V. Ram Charon, 40 All. 630=46 I.C. 584—16 A.L.J. 633 (F. .). 

47. Po.orno Chunder Ghose v. Sasgon, (1898) 25 Cal. 496 (F.B.), 
c*ting Mitra> P« 326. 


356 


The Indian Limitation Act. 


[S. 9 


I 342. “Inability to sue is distinct from disability, which means want 
' _ of legal capacity, and for the purposes of the 

“Inability*^ Limitation Act is the state of being (as S. 6 

! indicates) a minor, insane or an idiot, and having 

jregard to the terms of S. 9 of the Limitation Act, it is clear subsequent 
(disability does not stop time that has once begun to run.“48 

I Inability to sue, by reason of the Court being closed on the 
/ast day of the period of limitation (S. 4) ; or, by reason of the 
commencement of a suit being stayed by an injunction (S. 15), do 
not stop the running of time, and are not cases covered by S. 9. 
IVIitra says that 

“m both these cases of subsequent inability the operation of limitation is 
practically suspended, and the running of time practically stopped”,-*9 

But, he recognizes that “these are not cases of ‘inability to sue* 
within the meaning of S. 9”. Where the plaintiff had proceeded 
on active war service before the period of limitation had expired, 
his case came under the special enactment in Act IX of 1918, S. 11, 
which entitled him to exclusion of th.e time during which the 

plaintiff was found to be serving under war conditions out of 
British India.®® 


343. The proviso to S. 9, gives an instance of a subsequent 
Subsequent in- inability to sue. Another instance is afforded by 
ability. the case of Deutsch Asiatische Bank v. Hira Loll 

Bardhan^' where the facts found were as follows:—The plaintiff 
bank, being an alien enemy when the Great War broke out in August, 
1914, had no right to sue in Civil Courts in this country until the 
bank obtained a license or authorisation from the Crown, or from 
the Governor-General in Council, in November, 1915, to institute 
proceedings on certain promissory notes, executed in June, 1914. It 
was held that even if the term '“disability** refers to such disability 
as is mentioned in S. 6, and also in S. 7, the word “inability** re¬ 
mained, which does not mean the same thing as “disability**. Sec¬ 
tion 9 was, accordingly, applied to the case, and the suit was held 
barred as the period after the commencement of war, up to date 
of license could not be excluded from computation, once the time 
had commenced to run from a date in June, 1914. 


344. “According to Birdwood, J., the inability referred to in S. 9, 
Dgf^tidajit*s ab- ^ personal inability affecting the plainttff httn- 

sence not a subse- having reference to his condition or state 

quent inability to position, and not to the circumstances. of the 

sue. person against 'whom he ” is entitled to institute a 

suit. The defendant's absence from British India 
is not a case of plaintiff's ‘inability to sue*.within the meaning of S. 9.“® 


... .48. Jivroij Gulah Chand v. Bahaji^ (1904) 29 Bom. 68.. 
- 49» Mitra's Limitation ‘Act, Vol. I, P. .326.- . • 

" 5t). Fero& v. Ghulam Safwar, (1922) .68 I. C. 379. 

. .n l. (1916> 46 Cal. 526. • . ’ > 

] 2. Mitra’s Limitation Act, Vol. I, pp. 327-328.. ^ 
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“Sections 17, 18, and the proviso to S. 9, give instances of “inability to sue” 
in which an extension of time is allowed to the plaintiff. 


The Allahabad High Court held in Beake v. Davis* that S. 13. 
of the Limitation Act, is not in any way affected, or qualified by 
S. 9 of the same Act. In computing, therefore, the period of limi¬ 
tation prescribed for a suit, the time during which the defendant 
has been absent from British India should be excluded notwith¬ 
standing that such period had begun to run before the defendant 
left British India. In Hanmant Ram Sadhuram v. Arthur Bozvles,^ 
it was observed by the Bombay High Court that 

“a suit against a defendant whose residence out of British India is known 
is evidently possible, and the words ‘inability to sue’ in S. 9 of the Limita¬ 
tion Act, seem, therefore, to be inapplicable to a plaintiff in reference to 
an absent person against whom he has a right of action. The words 
Misability or inability to sue’ in that section must be read with the 
immediate context.” 

Section 13 occurs in a different part of the Act and its provisions 
are unrestricted by S. 9.® 


345. The Indian Legislature does not (as some text-writers 

do) lay down that no subsequent event shall 
“To sue”. stop the running of time, but simply that “no 

subsequent disability, or inability to sue*' 
shall have that effect.^ In an American case, reported in Mitra's 
Limitation Act, Chief Justice Hornblower, is reported to have 
stated that where the Statute of Limitation has commenced running, 


“it runs over all subsequent disabilities and intermediate acts and ez'Cnts . 

This is much wider than the provision of Indian law. 


The term “to sue” is not defined in the 
Act, but should not include the making of 
an application in any suit. However, S. 9 
has been applied to suits as well as to 

execution applications. 


Section 9 applied 
to execution appli¬ 
cations. 


Illustrations. 

(1) A decree-holder, after making various applications for execution 
of a decree, each of which was within time, died. His son, a minor, made 


3. Mitra’s Limitation Act, Vol. I, pp. 327-328. 

4. (1882) 4-All. 530. 

5. (1884) 8 Bom. 561 (569) (The defendant’s absence from British 
India, whether subsequent to the accrual of cause of action or not, is to 
be excluded in favour, of the plaintiff); also see and cf. Sayaji Rao v. 
l^adhatfrao Raghunath Rao, 19^ Bom. 14=53 Bom. 12=115 I.C. 369 
(Section 13 must be read consistently with provisions in Part 4, Civil Pro¬ 
cedure Code—Chiefs of Foreign States can be held to reside in British 
India in so far as they'actually carry on their business through representa¬ 
tives in British India). 

6. In the case of subsequent absence (according to the theory of the 
Act) time runs as usual, but is not deemed a portion of time prescribed. 

7. Mitra’s Limitation Act, Vol. I, p. 328. 
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an application for execution of the decree within three years of his father’s 
death, but more than three years after the date of his deceased father’s last 
application. Held, that under S. 9 of the Limitation Act, the minor’s 
application for execution was time-barred, it not being a case of initial 
disability but of subsequent disability.« 

(2) A decree obtained in 1898 w'as sought to be executed in 1901 by the 

decree-holder. The decree-holder died thereafter leaving a minor son 

who attained his majority in 1910. He then applied for the extension of 

the period of twelve years under S. 48, Civil Procedure Code, 1908; but 

this was refused, on the ground that the limitation began to run once from 

the date of the decree, and the twelve years’ period must be computed from 
that date.9 

(3) Whei^ an application by decree-holder for possession of properties 
, purchased m Court auction was filed more than three years after confirma¬ 
tion of sale, held by the majority of Full Bench, that the application was not 

arred under Art. 180, Limitation Act, as time should be computed from 

the date of the order disallowing the petition to set aside the sale on the 

ground of fraud, and not from the date of the first confirmation. Old- 

held, J., held that the cause of action once having arisen, it was not suspended 
by later events. 

346. TIME WHEN NOT RUNNING.—(1) In cases of 

Legal disability disability, as provided for in S. 6 

of plaintiff. of the Limitation Act, the time does not 

(begin to) run against him. 

(2) In cases falling under S. 9, where the thne has once 

Suspension of commenced running, it does not stop and 
limitation. there is no suspension of limitation except 

as provided in the Proviso to S. 9, viz., in the 
case of the administration of a creditor’s estate by his debtor.^® 

(3) It has been noticed that the case of the absence of a 

Exclusion of time defendant from British India, is not a case 

of suspension of limitation, under S. 9, as 
the plaintiff is under no disability or inability to sue. The time ex¬ 
cluded under S. 13, or in other similar cases mentioned in Ss. 14, 
15, and 16, deals with periods which are not deemed to be any 
portions of the prescribed time.^^ 

(4) In cases of written acknowledgments and pa 3 mients 

Interruption of defendant or his agent, where 

limitation. oy operation of law, a fresh period of limi¬ 

tation is given, are again cases not of sus¬ 
pension but of interruption of limitation, where the already elapsed 
portion of the period of limitation is cancelled, and a fresh period 


8. Jivraj Gulab Chand v. Babaji, (1904) 29 Bom. 68. 

9. B hag want Ramchandra v. Kd^i Mohamad Abas, (1912) 36 Born.' 

498. 

10. Mitra’s Limitation Act, Vol. I, p. 330, note. 

11, Ibid., p. 328. 
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of limitation is computed from the date of interruption.'^ An 
acknowledgment does not give a new cause of action, and the fact 
that it has been made does not make it the less true that time has 

previously beg^n to run.'® 

(5) Where the period of limitation starts running from a 

date later than the date of the actual 
Prevention of cause of action, e.g., in cases of death of the 
limitation or person entitled to sue before the right to sue 

accrues; or in cases of concealed fraud, the computation of limi¬ 
tation is postponed, and “the running of time is prevented by the 
operation of limitation being postponed to the date of the statutable 

cause of action.”'^ 

(6) and (7) “Two other cases where limitation ceases to 
Tun’^, are noticed by Mitra, in his Tagore Law Lectures, in these 

words:— 

“In one sense, limitation which had been running against a dispossessed 

owner ceases to run on the date on which he insti- 
absence of neccs- tutes his suit to recover possession; so, also, it 
aity to sue. ceases to run when he is actually or constructively 

restored to possession, and there is no necessity to 

institute, a suit. 


The practical effect of the exceptions 
is thus stated by the learned author:— 


. Practical effect 
of the exceptions. 

^^^YQctically^ previous death and concealed fraud prevent the running 
of time,’ and acknowledgments and payments interrupt the running of 
time. But in all the excepted cases, save those of legal disability, and 
debtor’s administration of the creditor’s estate, (Ss. 6, 7 and 8), according 
to the theory and language of the Act, limitation run j as usual, tho^n 
■under the express provisions of the Act, the period of limitation is extended 
by the operation of limitation being practically 'suspended* or 'prevented by 
the introduction of a statutable cause of action, or 'interrupted by the renewal 
of the period of limitation. Cessation of lepl disability (under Ss. 6 and 7) 
IS a statutable cause of action like that provided for by S. 17, or S. 18, but it 
is only in cases under Ss. 6 and 7 that in the Id^guage of the Act time 
■does not run from the ordinary starting point as it is only in cases under 
the proviso to S. 9 that the running of time is suspended by a subsequent 

event.’’*.® 


347. REPEAL OF LAW AFFECTING CONTI- 
IWANCE OF TIME.—It has been observed by the Bombay High 
Court, in Abdul Kq/rim v. Manji Hansraj^^'^ that 

“it is, indeed, in a certain sense, true, that when once time has commenced 
to run under a law of limitation, it cannot be stopped. But that rule is 


12. MLtra’s Limitation Act, Vol. I, p. 328. 

'. * 13. Venkataramayyar v. Kothandaramayyar, (1889) 13 Mad. 135 
<136); also see Chandrdbhan v. Rajkumar, 1933 All. 100. 

. 14. Mitra’s Limitation Act, Vol. I, p. 329. 

15. Ibid., p. 328. ’ 

16. /&«., p. 330. 

16-a. (1876) 1 Bom. 295 (303, 304). 
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dependent on the continuance in force of the enactment under which time 
has been running. If the statutory pressure be removed by the total 
repea of the Act, there is nothing to cause time to run against the plaintiff 

limftlVo^^” re-enact the old, or substitute some new, rule of 


eie the instrument sued on was in the nature of a promissory 
note pa 3 ^able on demand, executed after enforcement of Act of 1871 
and the suit was filed in 1875, on a date subsequent to that to which 
the operation of the 2nd and 3rd sections of the Act and Parts II 
and III of the Act were postponed. (1st April, 1873), it was held 
at the new Act came into full operation, the old law was altogether 
swept away, and the prescribed time ran from the date of demand^’' 

? ^ positive rule of law in the new enactment in force 

at the date of the institution of the suit. 


no room for the discussion of theories as to whether when 

en^ctment°'’"% T'" ‘‘ interrupted by a new 

new tTrm '.n by old law made to give place to a 

new term springing from a fresh starting point”.^.8 


However, \\\ Venkatachala v. Appathorai,^^ where an order having- 
been passed in August, 1877 under S. 269 of Civil Procedure Code, 
859 (.ancelhng delivery of possession of land brought to sale and 
purchased by a decree-holder, no suit was brought by the decree- 
holder to establish his right to the land until 1883, it was held that 
the repeal of S. 269 of the said Code. On 1st October, 1877 did not 
epnve the order of August, 1877 of the effect it possessed when 
passed and, therefore, that the suit was barred by limitation. Their 
Lordships of the Privy Council, held in Soni Ram v. Kanhaiyalal^^ 
that a suit brought by the appellant in 1907, against the respondent 
for the redemption of a mortgage dated 1842, made between the 
respective predecessors in title of the parties, in which certain 
acknowledgments of the mortgagors right were said to have extended 
the period of limitation, was not governed by Act XIV of 1859, but 
by Act XV of 1877, and the alleged acknowledgments not being 
rnade by a person or persons through whom the defendants derived 
title or liability were ineffective to extend limitation. 


WySAS. THK PROVISO. The proviso to S. 9, gives the one 
exception to the rule that no subsequent disability, etc., stops 

The principle. running of time. The principle, under- 

• , . . , this proviso is taken from the English 

authorities, w^here it has been held that 


“when after the statute has commenced to run, the right to sue, and the 
right to be sued, meet by act of law, (and unite) in the same person, the 

- ^ * _ __ * ■* 

17. Madhavan v. Achuda, {\%77) 1 Mad. 301. ' • 

18. Ibid., 1 Mad. 301 (303). 

19. (1884) 8 Mad. 134 (137). \ • 

20. 35 All. 227 (P.C.). ' ' ' - - 
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further running of the statute will be suspended during the period of the 
union of two rights*’. 

This proviso refers to the case of a debtor obtaining Letters of admi¬ 
nistration to his creditor’s estate, either before or after limitation has 
commenced to run. It has been pointed out by Mitra, in his Tagore 
Law Lectures, that 

“the grant of letters of administration, being an act of law, and not of 
the parties, operates as a suspension of the remedy. But, where a creditor 
appoints his debtor an executor, and the executorship is accepted, this being 
a voluntary act of the parties, the debt is according to the theory of 
English common law, extinguished on the supposition of its being paid by 
the executor to himself, and thus becoming assets in his hands for which 

he is accountable ”.22 


349. The proviso to S. 9, of the Limitation Act, applies only 

to an administrator under the grant or letters 

the^roWso is a debtor of the deceased.^® The 

® * mere appointment of a person an executor does 

not make him a trustee.^ Similarly the fusion of the interests 
of a mortgagor, and mortgagee is not a case which can fall under 
the proviso to S. 9. Their Lordships of the Privy Council held 
in Soni Ram v. Kanhaiyaldl,^^ which was a case of redemption of a 
mortgage, governed by the law of limitation under Act XY of 1877, 
in force at the time of the institution of the suit, that 


“there is nothing in Act XV of 1877 which would justify the Board in 
holding, that once the period of limitation had begun to run, it could be 
suspended”. 26 


350. “Cases where a debtor becomes executor of his creditor, 

and a creditor or legatee becomes the exe- 
Executorship not cutor or administrator of his debtor’s or 
inentioned in pro- testator’s estate are not mentioned.’’^^ The 

principle enunciated by some English autho¬ 
rities is that 


**Yh^T® tbe hand to pay and receive practically the same a constructive pay¬ 
ment is presumed”. 

This would be a case of extinction of debt, and not of suspension 
of remedy, and it would appear that executorship is not mentioned 

in the proviso to S. 9, which deals with the case of a suspension of 

— - - _ _ ______ 

21. Seagram v. Knight, (1867) 36 L. J. Ch. 918; also see Burdick 
V. Garrick, (1871) L. R. 5 Ch. App. 33. 

22. Mitra's Limitation, Vol. I, p. 331, citing Brown, p. 468; Banning, 
226, 227; Williams on Executors, 12th Edn., 1930, Part III, Book III, 
Ch. 11, S. 9. 

23. Damodar Khimji v. Dayal Mo.wji, (1909) 11 Bom. L. R. 1187= 
4 I.C. 283. 

24. ' Ibid. 

25. (1913) 35 All. 227 (P.C.). 

26. Ibid., 35 All. 227 (237) (P.C.). 

27. Mitra’s Limitation Act, Vol. I, p. 331. 

28. Topham v. Booth, 25 Ch. D. 607; In re Dixon, 2 Ch. 561. 

46 
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time by operation of law. In Leveson v. it was held 

that when a debtor is appointed by the creditor as one of the execu¬ 
tors of his will, the debt is released at law even if the debtor does 
not prove the will. Such a debt, even if barred by time, will revive 
by his subsequently proving the vvdll with retrospective effect from 
date of testator’s death. See Ingle v. Richards.^^ 

The Bombay High Court, has taken the view in Narrondas 
Ramji v. Narrotidas Raniji,^^ following an English authority, that 

“when the person liable for the payment of a legacy, and the person entitled 
to receive it are the same, no question of limitation under the statute, can 
arise”. 

Similarly, it has been held that the limitation cannot run in favour 
of the debtor where as an executor to the estate of the testator, his 
debt at once becomes vested as assets for which he is liable to 
account.In Adsyn^nAstrator-General v. Kristo Kamini Dasi^^ 
MacLean, C.J. and Stephens, J., were of opinion that the equitable 
doctrine applied making the debtor accountable for the amount of his 
debts as assets in his hands, but Hill, J'., thought that in the Luni- 
tation Act, there was no scope for the application of the above equi¬ 
table rule of suspension.®® The Madras High Court has held in 
Chtindxirti v. Neralla,^^ that if the debtor himself is one of the exe¬ 
cutors, in whom the estate vests, in legal theory, the debt payable 
by him is assumed to have been paid by him to himself and becomes 
parts of the assets of the deceased testator in his hands. Bourne, In 
re. Davey v. Bourne,^^'^ S. 87, Indian Trust Act. “This seems to 
be the case whether the executor proved the will or not”.®® If, 
however, a person appointed an executor renounces the office or dies 
without having acted or obtained probate, he will be in the position 
of a stranger debtor and an action to recover the debt will be barred 
unless brought within the time limited for an action to recover a 
debt.®® The Calcutta High Court, in Hossainara v. Rahimannessa,^'^ 


28-a. (1891) 3 Ch. 422. 

29. (1860) 20 Beav. 366; and Banning on Limitation of Actions, 
pp . 226-227. 

30. (1907) 31 Bom. 418; Folld. Bunns v. Nichols, (1866) L. R. 2 
Eq. 566. 

31. Yakub V. Bai, 10 Bom. L. R. 346. Also see Kristo Kamini v. 
Administrator-General, 7 C.W.N. 476; cf. Administrator-General v. Kristo 
Kamini, 8 C.W.N. 500=31 Cal. 519. 

32. (1904) 8 C.W.N. 500=31 Cal. 519. 

33. Ibid., Per Hill, J. 

34. (1917) 41 I.C. 605 (Mad.). 

34-a. (1906) 1 Ch. 697; 22 T.L.R. 417. 

35. (1917) 41 I.C. 605 (Mad.) citing Wankford v. Wankford, (1 
Salk. 299=91 E. R. 265) and Applebee, In re, Leveson v. Beales, (1891) 

3 Ch. 422. 

36. Ibid.; citing Ingle v.-Richards, (1860) 28 Beav. 366 (368).. . 

37. (1910) 38 Cal. 342 (350). 
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held that in the case of the appointment of one of the mortgagees as 
administrator to estate of the mortgagor did not extinguish the right 
of action of the mortgagee other than the one who was so appointed 
administrator and had assets in his hands sufficient to satisfy his 
share of the mortgage-debt. 

1 O. Notwithstanding anything hereinl)cfore con¬ 
tained, no suit against a person in whom jiroperty has 
become vested in trust for any specific purpose, or against 
his legal representatives or assigns (not being assigns for 
valuable consideration), for the purpose of following in 
his or their hands such property, or the proceeds thereof, 
or for ail account of such property or proceeds, shall be 
barred by any length of time. 

‘‘For the purposes of this section any property com¬ 
prised in a Hindu, Muhammadan or Buddhist religious or 
charitable endowment shall be deemed to be property 
vested in trust for a specific purpose, and the manager of 
any such property shall be deemed to be the trustee 
thereof.” 


SYNOPSIS. 

Title I: Legislative changes. 

351. Legislative changes. 

352. Reasons for the change, 

353. English law. 

354. Rules of equity. 

355. Real Property Limitation Act. 

Title II: Scope and Application. 

356. Essentials of applicability. 

357. Section confined to suits. 

358. Vesting of property. 

359. In trust. 

360. Actual direct trust. 

361. For a specific purpose. 

362. Limited application of section. 

363. Applies to express trusts. 

364. Does not apply to implied trusts. 

365. Trustees de son tort. 

366. Resulting trusts. 

367. Constructive trusts. 

368. Fiduciary relations. 

369-382. Who are not trustees. 

369. Agents or solicitors. 

370. Bankers, or depositees. 

371. Executors and Administrators. 

372. Executor de son tort. 

3^3.-375, Absentee co-sharers. 

374. Allahabad view. 
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375. Punjab view. 

376. Mortgagees. 

377. Benamidar. 

378. Co-heirs. 

379. Partners. 

380. Directors of Companies. 

381. Government. 

382. Shebait or Mutwalli. 

383. IVho are trustees. 

384. Suit against trustee, or legal representative. 

385. Legal representative and assigns. 

386. Assigns for valuable consideration. 

387. Principles of equity: Bona fide purchaser for value. 

388. Following the property. 

389. Suit by beneficiary of trust. 

390. Suit against ex-trustee. 

391. Suit for removal of trustee. 

392. Improper alienation of trust property. 

393. Suit for accounts. 

394. Suit against trustees under Act IX of 1908. 

395. Two forms of account. 


Title III: Kxplanation. 

396-398. Religious Endowments. 

396. Privy Council Rulings. 

397. No adverse possession of Mutwalli. 

398. Amendment Act I of 1929. 

NOTES. 

351. LEGISLATIVE CHANGES.—In tracing back the 
History of previous legislation, it would be noticed that Act XIV of 
1859 contained similar provision in S. 2, which ran as follows:— 

“No suit against a trustee in his lifetime and no suits against his 

representatives for the purpose of following in 
Section 2, Act their hands the specific property which is the 
XIV of 1859. subject of the trust, shall be barred by any leng^th 

.of time; but no suit to make good the loss occa¬ 
sioned by a breach of trust out of the general estate of a deceased trustee 
shall be maintained in any of the said Courts, unless the same is instituted 
within the proper period of limitation according to the last preceding section 
to be computed from the decease of such trustee; provided that nothing 
herein contained shall prevent a co-trustee from enforcing, against the 
estate of a deceased trustee, any claim for contribution, if he shall institute 
a suit for the purpose within six years after such right of contribution 
shall have arisen.” 


Section 5 of the Act enacted that: 


Section 5, 
XIV of 1859 


Act 


“In suits for the recovery from the purchaser or any person claiming under 

him of a property purchased bona fide and for 
valuable consideration from a trustee, depository,, 
pawnee, or mortgagee, the cause of action shall be 
deemed to have arisen at the date of the purchase. Provided that in the 
case of purchase from a depository, pawnee or mortgagee, no such suit 
shall be maintained, unless brought within the time limited by clause 15, 
S. 1.” 

Section 2 was not limited to express trusts only, but was applied 
to trusts other than express trusts as held by Westropp,- 
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JLallubhai v. Manuktn/ar In the English case of Salter v. 

Cavanagh,^^ it had been held that an implied trust is an express trust 
within the Act (3 and 4, Will. IV, C. 27, S. 25), where it arises 
upon the face of the instrument itself, and is not to be made out 
by evidence. It was not necessary to use the word ‘trust’ in order 
to create an express trust, and even without an express declaration 
of trust in words, rules of equity might be applied to tenns of the 
instrument to make the trust fall within the meaning of the statute."*® 

Section 10, Act Section 10, Act IX of 1871, was in these 

IX of 1871. terms:— 


“Notwithstanding anything hereinbefore contained, no suit against a 
person in whom property has become vested in trust for any specific purpose, 
or against his representatives, for the purpose of following in his or their 
hands such property, shall be barred by any length of time.” 


The explanation to S. 10, Act IX of 1871, laid down, that 
“a purchaser in good faith for value from a trustee is not his repre¬ 
sentative within the meaning of this section.” 


This explanation, was omitted in Act XV of 1877, which inserted 
Section 10 Act words **not being assigns for valuable con- 


XV of 1877. 


sideration**, instead of the explanation and in 
place of the word “representatives”, the ex¬ 
pression “legal representatives or assigns” was used in S. 10, Act 
XV of 1877. The enactment was as follows:— 


“Notwithstanding anything hereinbefore contained, no suit against a 
person in whom property has become vested in trust for any specific pur- 
■pose, or against his legal representatives or assigns (not being assigns for 
valuable consideration) for the purpose of following in his or their hands 
such property, shall be barred by any length of time.” 


The present section, introduces the words, in italics above, viz.^ 

The resent sec proceeds thereof, or for an account 

of such property or proceeds** after the words 

“for the purpose of following in his or their 
hands such propertyand, the second clause is a later addition to 
the section by the Indian Limitation (Amendment) Act I of 1929, 
which came into force only on 1st January, 1929. 

352. In view of the conflict of authority, on the question of ap¬ 
plicability of S. 10 of the Limitation Act, to 
suits for accounts between a cestui que trust 
and trustee, the change was made by Act IX 

of 1908, to make it clear that such suits were within the scope of 
this section. 


Reasons for the 
change. 


38. (1876) 2 Bom. 388. 

39. 1 Dr. & Walsh, 668. 

40. Lord St. Leonards, on Real Property Statutes, p. 103 (edn. of 
1852) cited in (1§76) 2 Bom, 388 (415) ;.also see 2 Jo. & Lat. 197. 
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In Saroda Pershad v. Drojonath*^ the Calcutta High Court 

took the view that S. 10 of Act XV of 1877 
did not apply to suit for an account brought 
by cestui qiie trust against trustee, and that 


Conflict of autho¬ 
rity. 


such a suit would be barred if not brought within six years from 
the time when he attained his majority, and became entitled to 
demand an account. To claim the benefit of S. 10, a suit against 


a trustee must be for the purpose of following the trust-property 
in his hands, and the object of the suit for account was outside the 
scope of the section as it stood taking it as confined to suits for 
recovery of property in specie. The Bombay High Court, in the 
case of The Advocate-General of Bombay v. Bai Punjahai^'^ 
observed that a suit for account of the income, and expenditure of 
the trust property according to the trusts of the deed, even if it 
could be directed was barred under Art. 120 of the Limitation Act. 
The claim was not to follow the trust property in her hands, and 
it fell within the ruling in Saroda v. BrojonathP^ followed in 
Shapiirji v. BhikaliP"^ Their Lordships of the Privy Council held 
in an appeal case from Agra,"*® that a suit in order to fall within 
S. 10 of Act IX of 1871, excepting suits against trustees from 
limitation, must be brought for the purpose of recovering the trust 
property for the benefit of the trust; that section meaning that when 
trust property is used for some purpose other than that of the trust, 
it may be recovered without any bar of time in the hands of those 
in whom it has been vested in trust. Where the plaintiff sued to 
enforce his own personal right to manage an endowment, dedicated 
to religious purposes, there being no question whether or not the 
property was being applied to such purposes by the manager in pos¬ 
session, the above section was held inapplicable. 


The Calcutta High Court, distinguished the earlier decision 
in the case of Saroda v. Brojonath.^^ in the later case of 
Hurro Coomaree v. Tarini Churnp^'^ where the object of the suit was 
to charge certain house property with the trusts of the will of the 
testatrix. It was held, accordingly, that a suit against trustees for 
the purpose of charging certain propeiiy with the trusts declared 
by the author of the trust in respect of that property and for an 
account, is a suit to follow property, and as such, is not barred by 
any lapse of time. This view was confirmed in Nistarini Dassi 
V. Nundo Lai Bosef^^ where MacLean, C.J., held that when the 

V ____ 


41. 

(1880) 5 Cal. 910. 


42. 

(1894) 18 Bom. 551 (566, 567). 


43. 

(1880) 5 Cal. 910. 


44. 

(1886) 10 Bom. 242. 


45. 

Balwant Rao v. Puran Mol, (1883) 6 

All. 1 (P.C.). 

46. 

(1880) 5 Cal. 910. 


47. 

(1882) 8 Cal. 766. 

- 

48. 

(1902) 30 Cal. 369 (3W)=33 Cal. 180 

(P.C.). 
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properly was vested in the executors to pay the legacies, the allow- 
feinces and the debts, and to pay the residue of the income of a cer¬ 
tain share of the estator’s estate to the plaintiff for life, there could 
be no doubt that the purpose for which the estate was vested in 
the executors was specific and the purpose of the suit was to follow 
the property, which came to the hands of the two executors, to make 
them account for it, and to hand over to the plaintiff as the result 
of that account what may be found due to her. The Madras High 
Court left the question open in Ranejapai v. Baha,*'^ observing that 
in a suit arising out of differences between the four trustees which 
in an incidental way only could benefit the temple, and which 
could not be regarded as a suit brought by the cestui que trust, 
within the operation of S. 10, it was 

“unnecessary to decide the someiK'hat doubtful question whether S. 10 of 
the Act applies to a suit like the present charging breaches of trust, and 
claiming an account”. 

The above review of case-law explains the necessity for the 
change in law under S. 10, Act IX of 1908, which now puts it beyond 
doubt that suits brought “for an account of such (Trust) property 
or proceeds,’' shall not be barred by any length of time. 

353. ENGLISH LAW.—The rule of this section follows the 
English law. 

By S. 25 (2) of the Supreme Court Judicature Act (36 and 
37, Viet., C. 66), it was enacted that 

“no claim of a cestui que trust, or in respect of any breach of such trust, 
shall be held to be barred by any statute of limitations”. 

Section 10 of the Indian Limitation Act XV of 1877, was a close 
reproduction of this enactment. These provisions are still law; 
but by Statute 51 and 52, Viet. C. 59, S. 8 (The Trustee Act 1888, 
S. 8) it is provided that 

“(1) In any action or other proceeding against a trustee or any person 
claiming through him, except where the claim is founded upon any fraud 
or fraudulent breach of trust to which the trustee was party or privy; or is 
to recover trust property or the proceeds thereof, still retained by the 
trustee, or previously received by the trustee and converted to his use, the 
following provisions shall apply;— 

“(o) All rights and privileges conferred by any statute of limitations 
shall be enjoyed in the like manner and to the like extent as they would 
have been enjoyed in such action or other proceeding if the trustee or 
person claiming through him had not been a trustee or person claiming 
through him: 

“(6) If the action or other proceeding is brought to recover money 
or other property,, and, is one to which no existing statute of limitations 
applies, the' trustee or person claiming through him shall be entitled to the 
benefit of and be at liberty to plead the lapse of time as a bar to such action 
or other proceeding in the like manner, and to the like extent as if the 


49. (1896) 20 Mad. 398 (402) cited Sarada Pershad v. Brojonath,. 

5 Cal. 910; and Thackersey Dewraj v. Hurbhum Nursey, 8 Bom. 432. 


368 


The Indian Limitation Act. 


[S. 10 


claim had been against him in an action for debt for money had or received, 
but so, nevertheless, that the statute shall run against a married woman 
entitled in possession for her separate use, whether with or without restraint 
upon anticipation, but shall not begin to run against any beneficiary unless 
atid until the interest of such beneficiary shall be an interest in possession. 

“(2) No beneficiary, as against whom there would be a good defence 
by virtue of this section, shall derive any greater or other benefit from a 
judgment or order obtained by another beneficiary than he could have 
obtained if he had brought such an action or other proceeding and this 
section had been pleaded. 

“(3) This section shall apply only to actions or other proceedings com¬ 
menced after the 1st day of January, 1890, and shall not deprive any exe¬ 
cutor or administrator of any right of defence to which he is entitled under 
any existing statute of limitations.” 


Thus, under S. 8 of the Trustee Act of 1888, all trustees are 
now allowed to plead limitation except in three specified cases. 

The remainder of the Act, except S. 1, has now been repealed, 
and re-enacted by the Trustee Act, 1893 (56 and 57, ,Vict. C. 53). 


354. The law laid down in the Judicature Act 1873, is only 

The Rules of ^ statutary declaration of the rules recog- 

Equity. nized and administered in the English Courts 

of Equity —{See Light wood, in Time Limit of 
Actions, Chap. V, p. 272) : These rules briefly stated are:— 


(1) That time alone cannot defeat a claim in equity in 
respect of a breach of an express trust. As stated by Lord 
Cottenham, in Attorney-General v. Fishmonger^s Company^^ 

“if there be no doubt as to the origin and existence of a trust, the principles 
of Justice and the interest of mankind require that the lapse of time should 
not enable those who are mere trustees to appropriate to themselves that 
which is the property of others.” 

(2) That the trustee cannot acquire any title adverse to that 
of the cestui qui trust, as to the trust property, by any length of 
time unless the injured party had waived his right to relief by long 
unexplained delay 

(3) The English rule excluding the Statute of Limitations 
applies only to suits by the cestui que trust, against express trustee, 
but does not apply to constructive trusts.® 

(4) The following persons are held to fall within the mean¬ 
ing of an express trustee for purposes of the English rules of 
limitation. 

”{i) A trustee de son tort. 

“(m) a privy to a fraudulent breach of trust; 

50. 5 Mylne & Cr, 16. 

1. Lister v. Pick ford, 2 Sm. L. C. . _ .. 

2. Roberts v. Tunstall, (1844) 4 Hare 257 at p, 266. 

,3. Beckford v. Wade, (1805). 17 Ves. 87. . . ' ' . 
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it 


be so; 


(in) A person who receives trust money knowing them to 


Real property 
Limitation Act. 


“ (tV) A beneficiary who has been paid ; 

“(v) Persons standing in fiduciary relation."^ 

(5) A claim by a cestui quc trust against his trustee in res¬ 
pect of a breach of trust is now, with certain exceptions, subject 
to the law of the Statute of Limitations. (Section 8 of the Trustee 
Act, 1888) : However S. 8 does not extend to a trustee in Bankruptcy, 
or to a Receiver, or similar other person bound to account as an 
officer of Court: Re CoruishJ^ [(1896) 1 Q. B. 99]. 

355. Section 25 of 3 and 4 Will. IV, C. 27, is a provision in 

English law corresponding to Art. 134 of the 
Limitation Act. This section provides that 
in suits to recover real property, when such 

property, being vested in a trustee upon any express trust, has been 
conveyed by the trustee to a purchaser for a valuable consideration, 
the right to sue the purchaser arises at the date of the conveyance. 
Since the real property Limitation Act, 1874, (37 and 38, Viet. 
Ch. 57, Ss. 8 and 10), a suit to recover money secured by even an 
express trust is, in, England, governed by the 12 years’ rule like 
suits for money secured by any mortgage or otherwise charged upon 
any real property.® 

TITLE II: SCOPE AND APPLICATION OF S. 10. 

356. ESSENTIALS OF APPLICABILITY.—(1) The 
section is. confined only to suits, and does not appE to appeals or 
applications. 

(2) It applies only against persons of the description named, 
viz., a person in whom property has become vested in trust, for any 
specific purpose, or against his legal representatives or assigns. It 
has no application to case against assigns for valuable consideration. 

(3) The purpose of the suit must be to follow trust property, 
or proceeds thereof, in the hands of such person. 

The suit may be for an account merely of such property 
or proceeds. 

(5) The explanation provides for the special case of alie¬ 
nations, of property vested in the head of a religious institution, who 
under different names and styles are custodians and managers for 
the idol or deity in whom the ownership resides. 

■ These essentials will now be dealt with more closely in the fol¬ 
lowing paragraphs oT the comments. 




t Pal's Limitation, pp, 170-173; also see Lallubhai v 

bat, (1876) 2 Bom. 388..(Per .Westropp, C.J.), 

5. Dr. Pal's Limitation, pp. 170 and 172. 

6. IVarburton v. Stephens, (1889) 43 Ch. D. 39. 

47 
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\V.7'. SECTION CONFINED TO SUITS.—The definition 

of the word suit, used in this section, as given in S. 2 (10) does not 
include an appeal, or an application. Nothing is said in this sec¬ 
tion as to applicability of the rule of non-limitation to any appeals 
or applications, and consequently the ordinary period of limitation 
would govern any appeals arising out of such a suit, or any appli¬ 
cations made during the course of, or in connection with such suits. 
Limitation, however cannot be set up as a defence to any **suif* of 
the description and specific nature mentioned by this^ section, by any 
person sued as specified in this section. 


358. VESTING OF PROPERTY.—One of the main essen¬ 
tials of the applicability of S. 10, is that the suit must be against a 
person in whom '"property has become 'vested'* in trust for a specific 
“Property”. purpose. The term property is used 

generally, and would include both moveable 
and immoveable property. Where the trust-deed vested certain 
immoveable properties in the defendants in trust for the specific 
purposes there set forth ; and, the defendants themselves acknow¬ 
ledged that they subsequently took over all the funds, subscriptions, 
and offerings in the same trust, and the moneys invested in certain 
firm formed part of these funds, which the trustees as managers 
were responsible for collecting and administering for the purposes 
of the trust, all this was clearly a trust where property became 
vested in the defendants for a specific purpo^^ The same view 
commended itself to the Madras High Court ni Sethu v. Subra- 
munya,^ where the plaintiff as manager of a temple, sued to recover 
a certain sum alleged to have been part of the temple funds, and 
to have been misappropriated by a former manager. The objec¬ 
tion that the money could not be followed in. specie was disallowed, 
and the suit was held to fall within the ambit of S. 10. Thus 
propert}'^ in S. 10 includes money which has been deposited for a 
bride’s palla, by the bridegroom’s father, for the bride as beneficiary, 
with the bride’s father as trustee.® 

^Tl>ef word “vest” is not an appropriate one to describe the posi¬ 
tion of a Hindu Executor in a will made prior 
“Vest,” meaning Wills Act; the executor being entitled 

to hold the property only as a manager. 
Markby, J., observed that the word ‘vest’ may be used when speak¬ 
ing of a person standing in a fiduciary relation not in the sense of 
“owned”, but in the sense of “held in possession”.^-^ However, it 
is certainly contrary to the ordinary accepted meaning of the term 


v. Hurbhum Nursey, (1883) 8 Bpm. 432 (468). 


>sPl_j^^hackersey Dewraj 

8. (1887) 11 Mad. 274. 

9. Bhurabhai v. Bat Raxmani, (1908) 32 Bom. 394 (402). 

10. Ibid. 

11. Ibid. 
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vesting’* to say that property is vested in persons by reason merely 
of their having control over it.'^ “Vesting”, as explained in 
Coverdale v. when applied to the subject-matter of pro¬ 

perty according to its ordinary legal acceptation gives the property 
in it and not merely the control over it.^^ Again, in Dickenson v. 
Teasedalej^'* Lord Westbury construing “vesting” in 3 and 4 Will. 

IV, S. 25, which is substantially the same as S. 10 of the Limitation 
Act, held that “vesting” implied property in the subject-matter that a 
person who had merely power to charge the land did not therefore 
come under the section.’® The Madras ruling in Kistappa CHetty 

V. Lakskmi which has been referred to in Pachiappa 

Chetty V. Sivakafni Ammal^^ has been dissented from in Narasimha 
Iyengar v. Official Assignee}^ The ruling was based upon the state¬ 
ment of Lord Esher, M. R. in Soar v. Ashwell;^^ but the judgments 
of the Court of appeal in that case were not brought to the notice 
of the learned Judges, who gave to the word “vesting” the mean¬ 
ing merely of “property having control of the property”. The deci¬ 
sion of their Lordships of the Privy Council in Vidya Varuthi v. 
Balusami Ayyar,^° makes it absolutely clear that property is not 
**vested in trust/* unless the legal ownership is transferred to the 
trustee. This interpretation, which gives a clue to the meaning and 
applicability of Art. 134, 

“has been authoritatively recognised as correct by the recent amendment 
made by Act I of 1929 introducing the second paragraph of the section to 
change the law as declared in the above Privy Council decision”. 

The Calcutta High Court, has held in Ganga Prosad Chatidhry v. 
Kuladamanda Roy^^ that 

“neither under the Hindu Law nor in the Muhammadan system is any 
property conveyed to a shebait or a mutwalli in the case of a dedication. 
Nor is any property vested in him ; whatever property he holds for the idol or 
the institution he holds as manager with certain beneficial interests, regulated 
by custom and usage”. “Under the Muhammadan Law the moment wakf is 
created, all rights of property pass out of wakf, and vest in God Almighty; 
the curator whether called mutwalli or Sajjadanashin or by any other name 

12. Per Sargent, C.J., in Kathiawar Trading Co. v. Virchand Dip- 
chand, (1893) 18 Bom. 119 (130); Folld. in NaraAmha Iyengar v. Official 
Assignee, 1931 Mad. 58=54 Mad. 153=60 M.L.J. 208; also see Raja of 
Fa/ridkot v. Sardar Gurdayal Singh, 34 P.R. 1898. 

12-a. (1878) 4 Q.B.D. 104 (120). 

13. Cited in 18 Bom. 119 (130). 

14. 1 De G. J. & S. 52. 

15. Cited in 18 Bom. 119 (130). 

16. (1923) 72 I.C. 842=1923 Mad. 578=44 M.L.J. 431 (443). 

17. (1925) 91 I.C. 671=1926 Mad. 109=49 M.L.J. 468. 

18. (1931) 54 Mad. 153=1931 Mad. 58=60 M.L.J. 280. 

19. (1893) 2 Q.B.D. 390=4 R. 602. 

20. 1922 IP.C. 123. 

21. Mitra*8' Limhation Act, Vol. II, p. 810. 

22. 1926 Cai: 56»=94 I.C. 235=44 C.L.J. 339. 
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is merely a manager. . He is certainly not a trustee as understood in the. 
linglish system” 


^ < 

Section 10, has, therefore, no application to the case of an 

endowment in which there is a dedication in favour of the deity.^* 
In a recent case, Mukerji and Ghose, JJ., have expressed the opinion 
that 

“while transfer of proprietary rights is not intended, mere transference of 
management or control is not enough to satisfy the requirements of ‘vesting’ 
as contemplated by S. 10; a right to call for a transfer and to possess the 
property for the purposes of the trust and also a power to dispose of it 
according to the terms of the trust without reference to the owner are the 
essentials that constitute vesting”.^® 

The word "‘vest,'' has been taken by the Rangoon High Court to 
imply that the property becomes in law the property of the trustee.^ 
As stated by their Lordships of the Privy Council, in Chhatra 
Kumari Devi v. Mohan Bikra^nM 

“The Indian law does not recognize legal and equitable estates. By that 
law, therefore, there can be but one ‘owner,’ and where the property is 
vested in a trustee, the ‘owner'’ must be the trustee. This is the view 
embodied in the Indian Trust Act, 1882; see Ss. 53, 55, 56, etc.” 

Illustrations. 

(1) The directors of a company are quasi-trustees and are liable to 
repay moneys of the company misapplied by them. But S. 10, does not 
apply to directors, although they have control of the company’s funds, 
inasmuch as those funds do not vest in the directors.^® 

(2) Where property had been sold under Act XI of 1859, and ^e sale 
proceeds were held by the Collector for the claimant, the money i not 

vest in the Collector, and S. 10 was held not applicable.®® r i_ j f j 

t3) Where a trustee had created a mortgage in favour of the defend¬ 

ant, and had made certain payments of interest on this mortgage, and t e 
plaintiff sued to recover the sum so paid in breach of trust to defendant 
having notice, held that the money did not vest in the defendant and S. 10 

(4) Where plaintiff, sued the defendant who had been appointed his 

guardian for an account, the suit was held not to fall under S. 10, of the 

Limitation Act.®^ 


23. 1926 CaJ. 568=94 I. C. 235=44 C. L. J. 339. 

74 1926 Cal. 568 (574, 575) ; relied on 1922 P.C. 123. 

2S. Bibhu Bhusan Dutta v. Anadi Nath, 1934 Cal. 87=61 Cal. 119— 

26^■ Ma'Thein M,^ v. U Po Kim. (1925) 3 Rang. 206=1925 Rang. 
289=86 I.C. 297. 

27. 1931 P.C. 196=133 I.C. 705=10 Pat. 851. 

28^ Kathiawar Trading Co. v. Virchand Dipchand, (1894) 

119- Followed in The Bank of Multan v. Hukam Chand, (1923) '1 I-C- 
899=1923 Lah. 58 (2); also see Dgulat Ram y. Bharat National Bank, 
1924 Lah. 435=5 Lah. 27 (Question of fact, under orcumstances of parti¬ 
cular case, as to whether the Director, was in the position of a trustee* a 
partner, or an agent to the company or to the body of shar^olders) . 

29. Secretary of State v. Guru Proshad, (1893) 20 Cal. 51 

30. Raja Rajeswara v. Ponnuswami Thevar, (1921) ^ Mad. 277 

3L Sher AH Khan v. Khwaja Muhd., 84 P. R. 1891; also see Ma. Thein 
V. U Po, 3 Rang. 206=1925 Rang.' 289=86 I.C. 297 (Father of a minor 
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(5) A suit for an account against a KaHa of a joint Hindu family is 
governed as to limitation by Art. 120 of the First Schedule, hut not by 

S. 10, inasmuch as a Aor/fl of a flindu family is not vested with the 
property belonging to the family. 

(6) Section 10 does not cover a suit brought against a Kliacanclii to 
recover money said to have been misappropriated by him from tho money 
in his charge, such money not being “vested in trust” for any specific pur¬ 
pose, with the Khacattchi.^^ 

TRUS T.—A “trust,” according to Act IT of 1882, is 
an obligation annexed to the ownership of property, and arising out 
of a confidence reposed in, and accepted by the owner (i.c., the 
trustee), or declared and accepted by him, for the benefit of another 
{i.e.j the beneficiary or the cestui que trust) or of another, and 
the owner. The trustee, is the legal; the beneficiary or cestui que 
trust, the beneficial, owner of the trust property or trust money. A 

person legally appointed to succeed a discharged trustee is also a 
trustee. 

Illustration. 

Where a trust-deed merely directed charging of a certain estate with a 
view to liquidation of the debts of the owner, and carrying on of the work 
of the management, and to pay off the creditors who were to be ascertained 
by an investigation of his account-books, etc., it was held that the “trustees" 
were intended to be trustees rather for the debtor himself and his heir, 
than for the creditors to whom this deed was not communicated, and who 
never accepted the position of beneficiaries under it.^ 

360. Sir William Grant, M. R. is reported to have observed in 

Actual direct Beckford v. JVade,^^ that 

trust. 

“when the Act speaks of one man being seized or possessed to the use of, 
or in tru^t for, another, I can hardly conceive that it means any other than 
an actual direct trust; not such possible eventual trust, as may, in case 
certain facts are established in evidence, be declared by a Court of equity 
against a person, who claims to be, and who, prima facie, is the true owner 
of the estate”. 

In the same case, it was stated later, that in the case of a trustee 
by implication, and as such affected by an equity, that equity must 
be pursued within same reasonable time.^® But, if there is created 
in express terms, whether written or verbal, a trust, and a person 

girl taking charge of her property inherited from her maternal grandfather, 
and managing it). 

32. Bis'wamhar Haidar v. Giribala Dasi, (1920) 58 I.C. 877=32 C.L.J. 
25=1921 Cal. 571. 

33. Raja of Faridkot v. Gurdayal Singh, 34 P.R. 1898 (Held, that 
“vesting” implies that some one has an estate in the subject-matter of the 
alleged trust, not merely that he has power to charge it or direct how it 
should be disposed of). 

34. William Robert Fink v. Maharaf Bahadur, (1898) 25 Cal. 642; 
Reid, upon Garrard v. Lauderdale, 1830 Sims 1. 

35. (1805) 17 Ves. (Jun.) 87, at p. 96=E.R. 34 (P.C.). 

36. Mitra's Limitation Act, Vol. II, p. 802. 
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is in terms nominated to be the trustee of that trust, a Court of 
equity, upon proof of such facts, will not allow him to Bench a 
Statute of Limitation against a breach of that trust.^^ 


361. FOR A SPBCIFIC PURPOSE.—For a proper appli¬ 
cation of S. 10 of the Limitation Act, the 
pi'operty must be, firstly, ‘Vested** in the de¬ 
fendant ; and secondly, it must be vested “in 
trust,*’ “for a specific purpose’*.®® As Batchelor, J., stated in 
Bhurahhai v. Bai Ruxmani.^^ 

ection 10 of the Limitation Act requires, as conditions precedent to its 
^;;^af>plicability, first, that the suit should be against a person in whom property 
has become vested in trust for a specific purpose or against his legal repre¬ 
sentatives, or assigns ; and, secondly, that the suit should be for the purpose 
of following such property in his or her hands.” 


Meaning of speci¬ 
fic purpose. 


Garth, C.J., says, in the leading Calcutta case 
of Kherodemoney v. Doorgamoney^^ that the 
words of S. 10 of the Limitation Act means 


"that where a trust has been created expressly for some specific purpose or 
object, and property has become vested in a trustee upon such trust (either 
from such person having been originally named as trustee, or having 
become so subsequently by operation of law), the person or persons who 
for the time being may be beneficially interested in that trust may bring a 
suit against such trustee to enforce that trust at any distance of time without 
being barred by the law of limitation.” 

In the same case, Markby, J., has said that 


"every trustee must be a trustee for a specific purpose in the sense that a 
purpose can be indicated to which the property held by the trustee must 
be applied by him’^-^X 

The words “specific purpose”, are intended as words of restriction, 
meaning a purpose which has been specified by the person who 
created the trust."*^ In the other leading case of Greender Chunder 
Ghose V. Mackintosh,^^ Garth, C.J., has explained once again, that 
the words 


“the words ‘in trust for a specific purpose,’ are intended to apply to trusts 
created for some defined or particular purpose or object, as distinguished 
from trusts of a general nature, such as the law impresses upon executors, 
and others who hold recognized fiduciary positions”. 

And White, J., in the same case adds, that the phrase “vested in 
trust for any specific purpose,” 


37. (1893) 2 Q.B.D. 390. 

38. Per Markby, J., in Kherodemoney v. Doorgamoney, (1878) 4 
Cal. 455 (468) ; also see Ganga Pershad v. Kuladanand, (19^) 94 I.C. 
235=1926 Cal. 568=44 C.L.J. 399. 

39. (1908) 32 Bom. 394 (398). 

40. (1878) 4 Cal. 455 .(465). 

41. Per Markby, J., in (1878) 4 Cal. 455 (470). 

42. Ibid. 

43. (1879) 4 Cal. 897; folld. 4 Cal. 455. ' * , 
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a compendious form of expression for trusts of the nature and charac¬ 
ter mentioned in Arts. 133 and 134, namely, such as attach to property 
conveyed in trust, deposited, pawned, or mortgaged”.‘‘‘* 


This view has been followed by the Calcutta High Court in 
a number of cases,and it has also been followed in other Courts.'*® 
And now, in Khaw Sim Tck v. Chuah their Lordships of the 

Privy Council have, likewise, said as follows:— 

“A specific purpose within the meaning of S. 10, must, in their Lord- 
ships’ opinion, be a purpose which is actually and specifically defined in the 
terms of the will or the settlement itself, or a purpose which from the 
specific terms can be certainly affirmed;” 

And their Lordships have re-affirmed this opinion in Anmmalai 
Chettiar v. Muthukaruppan Chettiar.*^ This view, needless to say, 
is now generally accepted, and followed by all the High Courts 

in India.'*® 


362. LIMITED APPLICATION OF SECTION.—Section 
10, has a very limited application, as observed by Crouch, A.J.C., in 
Lekhraj Visumal v, Assamal Tarumal.^^ 

'■It is available only as against ^ U 

vested in trust for a specific purpose, t e., trusts which are merely 

or expressed by the author ; .t has no plrTy - them, 

Irto'^fusu whiraTrStcd by coLtrnction of equity without any reference 
to the intention of the parties. 

The laneuaee of the section is specially framed so as to 

f”£,..ch .. .h. I.- •»»"; 

the existence of particular facts or fiduciary relations, 
musrbfexpress Ld not merely a resulting, con struettve or .mpl.ed 

447(1879) 4 Cal. 8 ’^dS 
lo^T ^ = 54Sffoul1n'KX;a clui v'. Lam,.n A,.....a,, (.923) 

Arunachet^a v. Ramasamya, (1883) 6 Mad. 402. ^ ^ v 

47. 1922 P.C. 212=49 I.A. 37=102 fP C ) 

48. 1931 P.C. 9=58 I. A. 1=8 Rang. 645=130 I.C 

49. See Bibh Bhushan v. Anadi Uath, (1934) 61 "7 

398=1934 Cal. 87 (89); also see Mahomedsa J.' Dorabii 

(1927) 103 I.C. 418=1927 Bom. 398; ‘ 109^ and 

Kuverii. (1934) 149 .|17=WM ^ 

Secretary of State v. Radhtka Pershad, 46 Mad. 25V 

50. (1915) 27 I.C. 332 (333)=8 S.L.R. 132. 

1 . Kherodemoney v. Doorgamoney, (1878) 4 Cal. 455 {Per art , 

C.J.). 
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Applies to express 
trusts. 


ti list. As tlieir Lordships of the Privy Council, have stated in 

Annanialai Chettiar V. Muthukaruppan,^ '■■■ 

‘for this section to apply, therefore, the property must be vested in trust 
for a specific purpose in the sense that two conditions must combine; there 
must be a trustee with an express trust, and an estate or interest vested 
in the trustee; in other words, the trust must have been created for some 

specific purpose, and the property must have become vested in the trustee 
with the object of carrying Ahat purpose into effect”. 

363. Oldfield, J., observed in Barkat v. Damlat,^ that the pro¬ 
vision in S. 10, Limitation Act, refers to ex¬ 
press trusts, and he cites the English decision 

in Banner v. Bridge, to show what consti¬ 
tutes an express trust. ■ ‘ 

“The term express trust does not mean a trust that is to be made out by 
circumstances, the trustee must be expressly appointed by some written 
instrument, and the effect is, that a person who is under some instrument 
an express trustee, is precluded, how long so-ever he may have been in 
enjoyment of the property from setting up the statute.” 

It was added that the necessity that the trust shall be in writing 
would appear to have reference to trusts of. land only under 

Verbal declaration English law, and the case of Burdick v. 

of specific purpose. Garrick,^'^ is referred to show that there 

tnay be an express trust without any 
writing, or any actual expression in words that there was a trust, 
in cases where property belonging to a person has been deposited 
What constitutes with another for the benefit of the depositor.® 
express trustee. Oldfield, J., has held, therefore, that 

“in order to make a person ah express trustee, within the meaning of the 
Limitation Act it must, appear • either from express words or clearly from 
the facts that the rightful owner has .intrusted the property to the person 
for the discharge of a particular obligation”.® 

It is true that the marginal, note to a section cannot be taken 

n>r • 1 TWT X ; ; as an index to what the section was meant to 

argina o e. - apply to, but it has been noticed that tlie 

marginal note to S. 10 describes it as a section concerning ‘‘Express 
trusts.^'^ In Harihar Pershad Singh v. Kesho Pershad Singh,^ the 
Patna High Court held that for the purposes of S. 10 of the Limi- 

'----- - V • • - * " • , 

' 2. Akbar Singh v. Raj Bahadur Singh, (.1927) 101 I.C. 427=1927 
Oudh 614. 

3. 1931 P.C. 9=8 Rang. 645=130 I.C. 609=58 I.A. 1 (P.C.). 

. -4. (1882) 4 All. 187 (189). . 

- 4-a. L.R. 18 Ch. D. 254. 

4-b. L.R. 5 Ch. 233. 

• • 5. Barkat v. Daulat, (1882) 4 All. 187 (189). 

6. Ibid.; also sgq Narrondos v. Narrondas, (1907) 31.Bom. 418; and 
Harihar V. Kesho., 93 I.C. 454 (Pat.). 

7. Jatnnadas Gordhandas w. Damodardas Chunilal, (1927) 103 I.C. 

225=1927-Bom. 424; also. see. Afa Thein May v. U Po Kin, 3 Rang. 206 
=1925 Rang. 289. ' ^ 

8. (1926) 93 I. C. 454=1925 Pat. 68=5 P. L. T. (Supp.) 1. * ' ^ 
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tation Act, it is not necessary that the trust should be proved by an 
express written or oral declaration. It may be inferred from the 
circumstances or the conduct of the parties. 

IlhistratioHS. 

I 

(1) It is open to a person to create a trust by empowering another 
to acquire property for him, and the property so acquired would become 
vested in the latter as trustee from the moment of its acquisition, and the 
trust would fasten to the property exactly as if it had been vested in the 
trustee at the moment of the creation of the trust.® 

(2) Where a person, under sentence of transportation for life, made 
over his properties to be managed by his brother or other near relatives, 
and such properties were transferred in their names by application to revenue 
authorities, the property was held to have been vested in trust, within the 
meaning of S. 10, Limitation Act.^® 

(3) Where certain moveable property left by a lady who was murdered, 
in 1914, was put in charge of a Sipurdar, until the decision of the criminal 
case arising out of murder, the case was held to be one of express trust, 
within S. 10 of the Limitation Act.^^.^ 

(4) Where the Vahivatdar or manager of a Parsi Anjuman purchased 
two houses on either side of a temple', for the express purpose of guarding 
against danger of these houses from falling into non-Parsi hands, but 
later on that manager treated the properties as his own, held that it was a 
case of express trust, and S. 10, Limitation Act, applied to suit for recovery 
of possession on behalf of Anjuman 

(5) A provision in a partnership deed, for the expenses of an unmarried 
daughter’s nuptials, and other ceremonies, to be paid by the sons who took 
properties in shares constituted a trust in favour of the daughter.^.'* 

(6) Where the deceased brother of two Muhammadans had entrusted 
a certain sum of money to one of them for his son, making the uncle 
responsible for its payment to the nephew, held, that an express trust, within 
meaning of S. 10, Limitation Act, had been created by recitals in the 
deed. 

I 

(7) Where the plaintiff sued his father for a declaration of his title to, 
and for possession of certain Stridhan property of his late mother, whose 
only son he was, held, that under S. 10 of the Limitation Act, the suit was 
not barred by limitation, as these sums were given to her, or paid to her 
husband by her father, at the marriage or subsequently, on her account. 

(8) Where funds were entrusted to a relation to carry on money- 
lending business for benefit of owner, and certain mortgage securities were 

9. fl926) 93 I. C. 454=1925 Pat. 68=5 P. L. T. (Supp.) 1. 

10. Hait Ram v. Durga Par sad, 5 All. 608 (612). 

11. Akhar Singh v. Raj Bahadur Singh, 101 I.C. 427=1927 Oudh 

614. 

12. Jamshedji Pestonji v. Dorabji Kuverji, 1934 Bom. 1=149 I.C. 317 
=35 Bom. L. R, 1091. 

13. Sundararaja Iyengar v. Lakshmi A^nmal, (1915) 38 Mad. 788= 
24 I. C. 943; Followed in NachimJathu Ammal v. Sathivadivel, 1934 Mad.. 
273. 

14. Muhammad Muthiar Ro.wthan v. Kasa Rowthan, (1925) 85 I. C. 
508=1924 Mad. 920. 

15. Sethu V. Krishna, (1890) 14 Mad. 61. 

48 
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acqunecl with those funds, held that an express trust was created, and 
S. 10, Limitation Act applied to the case.i® 

(^9) Where the plaintiff’s palla or dowry was, on the occasion of her 
betrothal made over by her husband’s father to the keeping of the lady's 

father, S. 10 was held applicable to recover the amount from the legal 
representatives of the deceased trustee.i’’ 

(10) Where on the death of her husband, a widow handed over a 
certain sum of money to her brother for the benefit of her two sons held 
that the money being vested for specific purpose, a suit for account and 

refund of the trust property could not, according to S. 10, Limitation Act 
be time-barred by lapse of timeA^ ' 


(11) Where C, had his immoveable property sold, to satisfy his debt 
by a Native State, and the balance to his credit in the Stpte Treasury came’ 
to be vested with the British Government when it took over the’ State 
Treasur>% held that the credit in name of C, was for a specific purpose 
within S. 10 of the Limitation Act.^^ 

(12) Where the deceased had made over to his brother his place of 

business with direction to take charge of his goods, and outstandings, and 

to pay thereout certain specified debts, and apply the t^est of the estate for 

his family, the verbal trust was held good as regards moveable property 

and monies reaching the hands of his brother in trust for the specified 
creditors.^® 


(13) In a case where certain land was left by the owners in the custody 
of a trustee on the condition of being restored to them or their representa¬ 
tives whenever either should demand it, this was held to be an express 
trust within S. 10, Limitation Act.^i 

(14) Where a deed vested properties in trust in the defendant, firstly 
for the performance of certain charities out of the income, and secondly, 
for the division of surplus amongst the plaintiffs in certain shares the 
second trust falls within S. 10, Limitation Act.®^ 

(15) Where S, being unable to pay the Government revenue due on 
his land, abandoned his village, and H, who had paid the revenue due by S, 
and had obtained from the Government possession of land stated that if 
5* returned and reimbursed him, he should be entitled to his land, held that 
no express trust, within the meaning of S. 10, Limitation Act was created.®* 

(16) A suit by a co-sharer to recover his share of the mesne profits of 
joint property from other co-sharers who have been in possession of the 

property in denial of plaintiff’s title, does not fall within S. 10. Limitation 
Act. 2^ 


16. Pachiappa Chetty v. Sivakami Animal, (1925) 91 I C 671=1926 

Mad. 109=49 M.L.J. 468. . ^ * 

17. Bhurahhai v. Bai Raxmani, (1908) 32 Bom. 394. 

18. Chintamoni Raoji v. Khanderao, 1928 Bom. 58=107 I C 705= 
52 Bom. 184. 

19. The Secretary of State v. Bapufi Mahdeo, (1915) 39 Bom. 572. 

20. Suddasook v. Ram Chander, (1890) 17 Cal. 620. 

21. Mitra v. Rajib Lochun, 1905 A.W.N. 89=2 A.L.J. 247; also see 
Kxshtappa v. Lakshmi, (1923 ) 72 I.C. 842=1923 Mad. 578=44 M.L.J, 
431. 

22. Mahmed Sa v. Khadir Sa, 103 I.C. 418=1927 Bom. 398. 

23. Barkat v. Dotildi, (1882) 4 All. 187. 

24. Mt. Shamasulnissa v, Yakub Baksh, (1921) 61 I.C. 393 (Lah.). 
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(17) In a partition of family estate, R obtained a decree for recovery 
of one-third of debts due to the family, against his father, and brother: 
out, the debtor, without notice of R*s claim, made the full payment to R’s 
father, on whose death the estate came into possession of his other son, A : 

held that A was not a trustee for R, within the meaning of S. 10 Limita¬ 
tion Act. 

(18) Where certain G. P. Notes belonging to two brothers of a joint 
family were given as security for service of elder of them, and arrange¬ 
ment was made by fictitious receipt to complete the transaction as a deposit 
with the older brother, held, in a suit, by the heirs of the younger brother 
against the heirs of the elder brother, for recovery of their share that 
the suit was outside the scope of S. 10, Limitation Act .20 

(19) Where a composition deed was entered into by certain debtors 
with their creditors, under which the properties belonging to the judgment- 
debtors were transferred aboslutely to certain of their creditors, with a 
view to obtain a complete discharge from all liabilities, the surplus left 

in the hands of such a trustee, is not a specific trust, within the meaning 
of S. 10, Limitation Act. 27 

(^) Where the East India Company took over the administration of 
the principality of Tanjore, and agreed to pay the creditors of the deposed 
Raja, of debts due to them from the State, a trust was held to have been 
created by the articles of the agreement, and the Company, and the Govern- 
■ment, and its successors were trustees of the funds in their hands,, for the 
purpose specifically defined in the articles of agreement .28 

364. IMPLIED TRUSTS.—Garth, C.J., in Kherdonioney 
Dossee v. Doorgamoney Dossee^^ has observed that 

■"the language of the section is specially framed so as to exclude implied 
trusts, or such trusts as the law would infer merely from the existence of 
particular facts or fiduciary relations”. 

It has been noticed already that S. 10, 

has^ no reference to trusts which are merely founded on an unexpressed 
l)Ut implied intention of the party creating them, or to trusts which are 

raised by construction of equity without any reference to the intention of 
the parties”,®® 

The current of authority in ndia is against the extension of S. 10 
to all cases of resultant, implied, or constructive trusts.®^ In 


25. Artinachala v. Ramasamya^ (1883 ) 6 Mad. 402. 

26. Bibhu Bhushan v. Anadi Nath, 1934 Cal. 87, 

27. Lekhraj v. Assamal, (1914) 27 I.C. 332=8 S.L.R. 132; also 
«ee Manickavelu v. Arbuthnot, (1882) 4 Mad. 404; and Swith v. Cooke, 
1891 A.C. 297. 

28. Secretary of State v. Radhika Prasad, 46 Mad. 259=1923 Mad. 

-667. 

29. (1878) 4 Cal. 455 (Per Garth, C.J.); also sec Gauri Shankar v. 
Ibrahim Ali, (1929) 116 I.C. 70 ( 74)=1929 Nag. 298 (Held, that a sub- 
-sequent purchaser for value with notice of a prior agreement for sale is not 
an express trustee of the prior purchaser). 

30. Per Crouch, A.J.C. in Lekhraj Visumal v. Assamal Tartimal, 
<1915) 27 I.C, 332=8 S.L.R. 132. 

31. Casmnally Jairajbhai v. Sir Currimbhoy Ehrahim, (1911) 36 Bom. 
214 (234). 
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Raja of Kamnad v. Ponniisami Tewar^^ S. 10 of the .Limitation 
Act was not applied to implied trusts, and the same view was held 
in Krishna Pattar v. Lakshmi.^^ The Calcutta view, above stated, 
has been followed by the Lahore High Court, in Kishan Dei v. 
Ram Chandf'* where S. 10 has been held to be confined to cases in 
which property has become vested for any specific purpose. These 
cases have been relied upon in Rohsoyi v. AdmifiistTatoT-GeficeToXf 
Piaijab,^^ in support of the view that S. 10, Limitation Act has no 
application to such trusts as the law implies merely from^ the 
existence of particular facts or fiduciary relations. This ruling is 
an authority for the view that an executor de son tort is not within 
the purview of the section. {See S. 372, post.') 


365. TRUSTEE DE SON TORT.—According to the view 
of the Calcutta High Court, the principles upon which the 
executorship de son tort rests may be applicable to Hindus.®® A 
trustee dc son tort comes within the section, according to Calcutta. 
High Court.’®^ Also see Kiippan v. Munde KothxP^ and Khatry Saidi 
Begam v. Secretary of State. In an English case, L!y,ell v. Ken¬ 
nedy it was held that the self-constituted trustee cannot be heard 


to say for his own benefit, that he had no right to act as trustee; 
and according to this view he cannot discharge himself from that 
trust by appealing to the lapse of time. In a Bombay case, Moosa- 
hhai V. Yacoohhhai,^^ Tyabji, J., held that 


“if express trusts are created and some outside trespasser who has no 

business to interfere does interfere, then he becomes a trustee de 

and as such the Court will make him account as if he were the rightful 

trustee”. 

The mere fact that a person comes to land which originally may 
have been trust property for an idol, and places on that land a new 
namghur and sets up a new idol, does not constitute him a trustee 
de son tort for the original idol that was given upon the land. Sec^ 
tion 10 of the Limitation Act, has no application to such a c^e, 
and the ordinary law of limitation applies. The Allahabad High 

32. (1921) 44 Mad. 277=1921 Mad. 125=61 I.C. 907. 

33. (1921) 45 Mad. 415 (419)=1922 Mad. 57=66 I.C. 858=42 

M.L.J. 119. ... 

34. 1927 Lah. 773 (2)=105 I.C. 721=26 P.L.R. 288. • . / . r 

35. 1929 Lah. 753=30 P.L.R. 503. . • 

36. Sudda Sook v. Ram Chunder, (1890) 17 Cal. 620; also see Radhika 
Mohan v. Bonnerjee, (1905) 10 C.W.N. 566. 

37. Dhanpai v. Mohesh, 57 I.C. 805=24 C.W.N. 752; 

Mohan v. Manohar, 27 C.W.N. 989; Kshitish v. Radhika, 35 C^. Z/OJ 
Radhika Mohan v. Bonnerjee, 10 C.W.N.'566; Gopal Chakra^Bose 
Kartic Chunder Dey, 29 Cal. 716; Sheo Shankar v. Rani^J^ Cal. //. ; 

38. (1912) 37 Mad. 373. ' 

39. (1925) 5 Pat. 539=94 I.C. .433. > •' 

. 40. (1889) .14'A.C. 437. L 

41. (1904) 29 Bom. 267 (281). 
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Court, has however, held, in a suit for accounts against a trustee 
de son tort, that S. 10 will not apply, for it applies to express 
trust.'** Persons in whom the trust property never vested and who 
were never given possession as trustees, but who as managers of 
the property took upon themselves the position and duties of trustees 
were held to be only trustees de son tort^^ This view has been 
followed by the Lahore High Court in Robson v. Administrator- 
General, Punjab.^^ It may be noted that there is an obiter dictum 
of their Lordships of the Privy Council in Mani Ram Seth v. Seth 
Rup Chand,^^ which seems to approve of the opposite view that a 
person appointed executor by the will or not, who had inter¬ 
meddled with the property of the deceased, and was at all events 
executor de son tort, was, therefore, not entitled to the benefit of 
the Limitation Act.*® 

366. RESULTING TRUST.—The Bombay High Court 
held that an executor who by the will is made an express trustee 
for certain purposes, is, as to the undisposed of residue a trustee 
for the heirs of the testator.*^ This ruling, was distinguished and 
not followed in Nanalal Lallubhoy v. Harlochand*^ on the ground 
that the ratio decidendi was that a residuary trust was such a trust 
as is contemplated by S. 2, Act XIV of 1859; and the words of 
S. 10, Act IX of 1908, are very different, restricted to trusts for a 
specific purpose as distinguished from trusts of a general nature. 
In the case of Muhd. HabibuUah v. Safdar Hussain ,where there 
was a resulting trust in favour of the plaintiff, and the defendant 
became liable to account to the plaintiff for his share, but there was 
no express trust, it was held that the property did not become 
vested in him in trust for a specific purpose, within the meaning 
of S. 10 of the Limitation Act. The Bombay view, likewise, is 
that S. 10 of the Limitation Act does not apply where the object 
of the original trust being uncertain or undiscoverable, a resulting 
trust arises by operation of Ss. 81 and 83 of the Indian Trusts 
Act, 1882.®® The section cannot apply, as the plaintiff seeks not 


42. Beharilal v. Shiv Narain, 1924 All. 884=22 A.L.J. 866=47 All. 

17. 

43. Ibid. 

44. (1929) 30 P.L.R. 503=1929 Lah. 753; Reid, on In re Lacy, (1899) 
2 Ch. 149; and Mt. Kishan Dei v. Ram Chand, 1927 Lah. 773. 

45. (1906) 33 Cal. 1047 at p. 1060 (P.C.). 

46. (1876) 2 Bom. 388. 

47. (1889) 14 Bom. 476. 

48. (1889) 14 Bom. 476 (480). 

49. 7 All. 25. 

50. See Nanalal Lallubhoy v, Harlochand supra; also see Mathura'das 
Damodardas v. Vandravandas Sunderji, (1906) 31 Bom. 222. 
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to enforce the original trust, but really to destroy that trust.^ 
When property is vested in trust for a specific purpose, any result¬ 
ing trust of the residue which necessarily arises by operation of 
law, may be within the scope of S. 10, Limitation Act.^ But, the 
Bombay High Court takes the view that the phrase "‘trust for a 
specific purpose’* in S. 10 of the Limitation Act, is merely a more 
expanded mode of expressing the same idea as that conveyed by 
the expression ‘‘express trust” in English law®: and, it is used in 
contradistinction to trusts arising b^^ implication of law, trusts 
resulting and trusts constructive.'* It is only in the event of the 
trusts or some of them being bad that the question of limitation 
can arise. For if a trust-deed in its entirety is good, then of course 
effect must be given to it, irrespective of any question of lapse of 
time.® In Krishna Pattar v. Lakshmif it has been pointed out that 
the Indian Trust Act, restricts the scope of the term “trustee” 
more closely than in England, and considers constructive and 
resulting trusts are not trusts, but as obligations in the nature 
of trusts. There is a consensus of opinion, that a resulting trust 
is not an express, or a trust for a specific purpose within the mean¬ 
ing of S. 10 of the Limitation Act: and, that the ordinary period of 
limitation will apply to claims under a resulting trust.’’ 


'■I llustra tions . 


(1) Section 10 of the Limitation Act was held not to save a suit brought 
to set aside the trusts specified in the trust deed, and enforce resulting 

trusts not so specified.® 

(2) Where an estate is given by will to trustees for religious and other 
purposes some of which are invalid or fail, the heirs of the testator may 
be barred by limitation from recovering the portion undisposed of, though 


1 Mahomed Ibrahim v. Abdul Latif, (1912) 37 Bom. 447; 
approved Cassamally Jairajbhai v. Su' Currimbhai Ebrahuti (191^ 36 

Bom- 214] ; also see Cpwasji v. Rxcstonvji, 20 Bom* 511 (S- 10 of the Limita- 
tion Act does not save a suit brought to set aside the trusts specified m a 
trust-deed and enforce resulting trusts not so specified) . 

2. Majilal Premanand v. Gadri Shankar Kushal Ji, (1910) 35 Bom. 49. 

3. Vnndrazvandas v. Gursandas, (1897) 21 Bom. 646. 

4. Bhurabhai v. Bai Ruxmani, (1908) 32 Bom. 394 (399). 

5. Cassumaly v. Sir Currimbhoy, (1911) 36 Bom. 214 (234) [Not 
approved in Mohd. Ibrahim v. Abdul Latif, 37 Bom. 447 (460)]. 

6. (1921) 45 Mad. 415 (419)=1922 Mad. 57=66 I.C. ' 

119; also sec Raja Rajeswara v. Ponmiswa^ni Tezvar,^ (1921) 44 Mad. 

40 M.L.J. 52=61 I.C. 907 relied upon in Ma Theim May v. U Po Kxn, 


3 Rang. 206=1925 Rang. 289. ^ . 

7. Kh'erodemoney v. Doorgamoney, 4 Cal. 455 (470); 

Nobin 8 Cal. 788; Mahammad Habibullah v. Safdar Hussem, ! All. » 
Mohd. Ibrahim v. Abdul, 37 Bom. 447 (460) ; Mathuradas v. VandrawOn- 

das, 31 Bom. 222 (234, 235). 

8. Cowasji Nozjoroji Pochkhanazaalla v, Rusfomji Dossdbhoy Setna, 
20 Bom. 511. 



S. 10] 


Limitation of Suits, 


Appeals and Applications. 


383 


th^ey might still bring a suit against the trustees to comial them to proncrlv 
administer trusts which had not failed.” Properly 

Dortiif lo'i-oo" Settlement, a Khoja Mahomedau pur- 

ported to convey certain immoveable properties to trustees tor the benefit 

o his family, reserving to the settlor power to revoke or vary any of the 
trusts contained therein; and he modified his will or settlement on birth 
of a second son, by a document defectively e.'tecuted, it was held that in 
the event of the trust being bad, the deed was good, and that the plaintiff 
was not time barred as against the trustees.V* 


(4) mere the specific trust fails or is found invalid, a resulting trust 
arising in favour of the settlor, is not within scope of the section, because 
the plaintiffs are seeking not to enforce, but to defeat the trust. 


, ^Vhere^ a creditors trust-deed contained no provision for redistri¬ 
bution of unclaimed dividends, and a suit was brought by the representatives 
of one of the creditors, party to the deed, for the administration and distribu- 
tion of funds in the defendant’s possession allotted to other creditors by 
way of dividends but unclaimed by them for forty years, held that as the 
trust sought to be established in favour of the plaintiffs would be a resuking 
trust not expressly declared, S. 10, Limitation Act, would not apply. ^2 


367. CONSTRUCTIVE TRUST.— .S'pp Ss. 366 and 367, 
as to implied, and resulting trusts. 


The consensus of opinion in different High Courts, favours 
the view that S. 10 of the Limitation Act, applies to express trusts, 
as distinguished from implied, or constructive trusts.*- (.Ss. 362^ 
363, ante.) 

In Krisna Pattar v. Lakshmx,^^ the Madras High Court, ob¬ 
served that a constructive trust is not a trust, but an obligation in 
the nature of a trust, as the Trust Act calls it, falling under 
Chapter IX'; and, it held that the bar of limitation was a proper 
plea in the case with regards to the claim as to profits of certain 
lands. The Rangoon High Court, likewise, refused to apply 
S. 10 of the Limitation Act, where the plaintiff sued her 

father, for recover^' of certain property inherited 

by plaintiff which the defendant, her father, took charge 
of, and managed during her minority for her. In this case the 
minor plaintiff could not create a trust, and the defendant’s posi¬ 
tion was that of a constructive trustee, who by his acts had only 
incurred obligations similar to those of a trustee, not falling within 

9. Hemangini Dasi v. Nohin Chand Chose, (1882) 8 Cal. 788. 

10. Cassamally v. Sir Currimhhai Ebrahint, 36 Bom. 214; cf. Mahomed 
Ibrahim v. Abdul Latif, 37 Bom. 447. 

. 11* Kherodemoney v. Doorgamoney, 4 Cal. 455; Gulzari Mai v. 
Kxshan Chand, 132 P.R. 1907. 

12. Manickavelu v. Arbuthnot, (1882) 4 Mad. 404. 

n. Kherodemoney v. Doorgamoney, 4 Cal. 455; Greender Chimder 
y. Mackintosh, 4 Cal. 897; Bhurabhai v. Bai Ruxmani, 32 Bom. 394; 
Vundravandas v. Cursondas, 21 Bom. 646. 

14. Krishna Pattar v. Lakshmi, 45 Mad. 415; also see Raia of Ramnad 
v. Pounusami, 44 Mad. 277 (281). 
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the scope of S. 10, Limitation Act.^° The Madras High Court 
has held in a Full Bench case, that the wrongful invasion or con¬ 
tinuance in possession of a stranger, whether with or without 
knowledge of the infirmity of his title, will not make the wrong¬ 
doer a constructive trustee unless he has been admitted into 
possession by a trustee.^® In a Patna case, where a person directed 
another person to acquire property for him (the person directing), 
and the property so acquired became vested in the latter as trustee 
from the moment of its acquisition; but after some time the venture 
was withdrawn completely, however the person directed continued 
his exertions, and acquired some property, his position was that of 
a constructive trustee only as regards these later acquisitions, 
and S. 10 did not apply.The case of Durga Prasad v. Asaram,^^ 
in the Allahabad High Court, where S. 10 of the Limitation 
Act, was applied under exceptional circumstances, to a constructive 
trust, was distinguished, and not followed in the later case of 
Hait Ram v. Durga Prasad^^: and. Straight, J., who was a party 
to both the judgments, added that ‘T regret I omitted to qualify my 
remarks by observing that they should be confined to the particular 
case as to which they were made.’’ In Dorabji Jehangir Randivcb 
V. Muncherji Bomanji,^^ where the plaintiff claimed to recover 
from the defendant, his grandfather, certain items to his credit 
in the defendant’s books, which were not loans, but deposits made 
on account of the plaintiff, by his mother and other ceremonial 
presents to him, it was held 

“that the defendant stood in a fiduciary position to the plaintiff, and, there¬ 
fore, there was a deposit, and limitation did not commence to run till 
demand”. 

368. FIDUCIARY RKLATIONS.—The saving operation 
of the statute to express trusts, and its non-application to implied 
trusts, has been noticed already in Ss. 363, and 364, above. 
According to rules of equity, persons holding fiduciary relations are 
often conveniently called trustees, and on the analogy of express 
trustees are excluded from the benefits of the statute of limitations, 
where an obligation to pay money has arisen out of the violation of 
confidence placed in a person holding a fiduciary position.^^ But, 
all persons holding a fiduciary relation do not come under the des¬ 
cription of a trustee for a specific purpose, within the meaning of 


15. Ma Thein May v. U Po Kin, 3 Rang. 206=86 I.C. 297=1925 
Rang. 289. 

16. Viziarantarasu v. The Secretary of State, (1882) 5 Mad. 91 (F.B). 

17. Harihar Pro.sad v. Kesho Prosad, 1925 Pat. 68=5 P.L.T. (Suppl.) 1. 

18. (1880) 2 All. 361. 

19. (1883) 5 All. 608 (614). * 

20. (1895) 19 Bom..352. . . .. 

21. Lightwood, p. 276; Rustomji, p. 93. ; ; . J 
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S. 10 of the Limitation Act, and each case nuist liirn upon its own 
facts. Further, the benefit of S. 10, cannot be claimed by third 
l«rties, to whom the defendant docs not stand in a fiduciary rela¬ 
tionship,** or by parties other than those for whom the trust was 
.created.** The section does operate when a ccsiid que 
or a betiefkiary,^^ is suing an express trustee, but is inapplicable 
when the trust is created in favour of the executant and not in 
favour of the beneficiary creditors, who have not accepted the trust.-^ 


369. WHO ARE NOT TRUSTEES.—An agent, 


or 


Agents and Soli- solicitor, as such is not in a fiduciary posi- 
citors. so long as he is receiving money simply 

for transmission to his principal}'^ Section 10 
lias no application to a suit by a principal against his agent, when 
the relations between them are those of debtor and creditor. 
There may be cases, however, where one person receives certain 
moneys to hold on deposit, in which case, an express or constructive 
.trust may be constituted under circumstances. Where on the death 


•of her husband, a widow handed over a certain sum of money to 
her brother for the benefit and education of her two sons or, 
where a sum of money was deposited by the plaintiff’s father with 
the father of the lady, whom the plaintiff was going to marry% as 
a fund constituting her palla or dowr}-, for the benefit of the wife 
there was a clear case of trust, within S. 10, Limitation Act. 
Where the plaint lands were purchased with plaintiff’s 
money, after the authority for the purchase was 

withdrawn, the trust was held to be constructive only, as there 
was no longer any agency, nor any creation of an express trust for 
:any purpose.*^ Similarly, where the sale-deed taken by the defend¬ 
ants, in their own names, recited that the purchase was on behalf 
of the plaintiff; and, defendants were receiving the rent of the 
lands subsequently, which according to one of the defendants was 
given credit to the plaintiff for them in the accounts, it was difficult 


22. Nandalal Bose v. Ashutosh Ghosh, (1919) 52 I.C. 65 (Cal.). 

23. (1905) 7 Bom. L. R. 324. 

24. (1866) 5 W.R. 238. 

25. Sathiarama v. Saravanahagi, (1893) 18 Mad. 266. 

26. W. R, Fink v. Moharaj Bahadur Singh, (1898) 25 Cal. 642. 

27. Lightwood, p. 277. 

28. Bhaiyalal v. Beharilal, (1921) 81 I.C. 505 (507)=1925 Nag. 115; 
Reid, on Official Assignee v. G. Smith, (1909) 1 I.C. 712=32 Mad. 68; 
and Official Assignee v. Mellapparam, (1910) 6 I.C. 427=34 Mad. 125. 

29. Chintamon Raoji Naik v. Khanderao Pandurang, 1928 Bom. 58 
=52 Bom. 184. 

30. • Bhurabhai v. Bai Ruxmani, 32 Bom. 394=10 Bom. L. R. 540. 

31. ' .^a¥ihair v, Kesho, 1925 Pat. 68=5 P. L. T. Supp. 1 (Dantraon 
•case).. 

49 
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to infer the existence of an express trust, or of anything other than 

a constructive trust.Under Snglish law» 
Cf. English law, agent is in a fiduciary position and ranks 

as an express trustee if his duty requires him to receive property,, 
and manage it on behalf of his principal. See Burdick v. Garripk.^^ 
The term “express trustee” in English law, includes not only per- 
sons expressl}^ appointed trustees but also persons standing in 
various fiduciary relations who are incapable of pleading 
limitation. In Soar v. AshzoeM'^^'^ a solicitor acting for the 
trustees and holding trust moneys in his hands was held to be in 
the position of an express trustee, and he was not allowed to plead 
bar of limitation. But, as pointed out in Raja of Ramnad v. 
Ponnitsamy Thevar,^^ the Indian Trust Act, 1882, restricts the 
scope of the term “trustee,” more closely than in England, and 
considers constructive, and resulting trusts as not trusts, but only 
as obligations in the nature of trusts. Similarly, it has been held 
by the Lahore High Court that the position of agents, factors, and 
benamidars is a fiduciary one, and a suit against these persons is 
not governed by the provisions of S. 10 of the Limitation Act.®^ 


370. A depository or a banker, or an agent (or a debtor to 

whom a loan is made, and who promises to 
Depositee. return the loan), is not an express trustee,. 

within the meaning of S. 10 of the Limitation Act.®® Accordingly, 
a deposit by father-in-law with his son-in-law will not make the 
latter an express trustee for his father-in-law.®’^ Section 10 does 
not apply to a suit against the depository of property under an 
agreement that it shall be payable on demand, (Art. 60), or to 
recover the moveable property deposited (Art. 145) unless the 
property is left by the owners in the custody of a trustee on the 
express condition of being restored to them or their representatives 
whenever either should demand it.®® A person with whom money 


32. Krishna Pattar v. Lakshmi, (1921) 45 Mad. 415 (417)=1922 Mad. 
I.C. 858; also see Do.rahji Jehangir v. Muncherji Bomanji, (1895) 

19 Bom. 352 (Against a constructive trustee, limitation will commence only 

from the date of demand). 

33. (1870) L.R. 5 Ch. App. 233.' 

33-a. (1893) 2 Q.B. 390. 

34. (1921) 44 Mad. 277=1921 Mad. 125=61 I.C. 907. 

.35. Mt. Kishan Dei v. Ram Chand, (1927) 105 I.C. 721=1927 Lah. 
773 (2)=26 P.L.R. 288; also see Kherodemoney v. Doorgamoney, 4 Cal. 

455. 

36. Rajamal v. Lakshmammal, (1914) 22 I.C. 936 (939)=16 M.L.T. 
199; Reid, on Official Assignee v. Krishnaswami, (1910) 5 I.C. 331=33 
Mad. 154=7 M.L.T. 266; and Ichha Dhanji v. Nat ha, .13 Bom. 338. 

37. Ibid., 22 I.C. 936 (939) (Mad.). V. . 

38. Kalyan Mai v. Kishan Chand, (1920) 55 I.C. 45.—41 All. 643 
17 A.L.J. 888; also see Dalipa v.’ Lahhu Ram, 4 P.R. 1919=47 LC. 592. 

39. Kishtappa v. Lakshmi, (1923). 72-I.C. 842=1923 .-Mad. 578=44 

M.L.J. 431; also see Muhd. Mathiar Rowthan v. Kasa Rowthan, 1924 
Mad. 920=85 I.C. 508. ’ 
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is kept in deposit is not a trustee within meaning of S. 10 Limita¬ 
tion Act.*® 

Illustrations. 

(1) Where plaintiff had remitted sums of money from time to time 
from America to his father-in-law with the request that the money should 
be kept for plaintiff by way of deposit {amanat) until required by him, it 
was held that the deposit was repayable on demand, to which Art. 60 of 
the Limitation Act applied.*'^ 

(2) Where the plaintiff deposited from time to time with the firm of 
the defendant, who carried on a banking business, various sums of money, 
the amounts deposited bearing interest, and at times certain sums being with¬ 
drawn by the plaintiff, and an account of the balance of principal and 
interest being struck at the end of each year, held that the suit to recover 
the principal and interest due, fell under Art, 60, and the cause of action 
arose at the date of the demand. ^2 

(3) Where a person was entrusted with certain jewellery for safe 
custody, Art. 145 was applied, notwithstanding that on demand a refusal 
was made.'*^ 

(4) Where immoveable property was given possession of to the defend¬ 
ant to sell crops, to pay Government dues, and to account to the plaintiff 
for the profits on his claiming them, held that a trust had been created. 

371. The section applies only to express trustees, or trustees 
Executors. for specific purposes; and in the absence of 

such a trust, or a direction given to the executors to distribute the 
residue among the heirs at law, S. 10 of the Limitation Act could 
not be held applicable.^^ An administrator in whom no special 
trust is vested for a specific purpose is not a trustee within the 
meaning of S. 10, Limitation Act.*® Under English law also an 
executor as such is not an express trustee of a legacy or share of 
residue so as to exclude the operation of the statute, unless he is 
so appointed by the will, or makes himself a trustee by an act of 
his own, nor is he such a trustee of undisposed of residue.*^ In 
Mackay v. Gould, it was observed that there was no authority for 
the proposition that when the duties of an executor in the strict 
sense of the word are performed, and he retains moneys on behalf 
of those claiming the estate, that he becomes an express trustee for 
the legatees, or if it is an administration, for the next of kin.*® 

40. Mukhta V. Gajraj, 1 A.L.J. 422. 

41. Dalipa v. Labhu Ram, 4 P.R. 1919=47 I.C. 592. 

42. Ishur Chunder Bhaduri v. Jihun Kumari Bibi, (1888) 16 Cal. 25. 

43. Ma Shwe On v. Ma Saw, 6 Rang. 547 (551) =1928 Rang. 309. 

44. Vital v. Ratnchandra, 7 B.H.C.R. 149. 

45. Nanalal Lallubhoy v. Harlo.chand, (1889) 14 Bom. 476. 

46. Janardhan v. Jankibati, 40 I.C. 860 (Pat.). 

47. Evans v. Moore^ (1891) 3 Ch. 119 (Held to be a constructive 
trustee); Cadbury v . Smith, (1869) L.R. 9 Eq. 37. 

; ,48. (19%) 1 Ch, 25; 93 L.T, 694. 

49. Jamanadas Gordhandas v. Damodardas Chunilal, 1927 Bom 

.4?4^iQ? I.C. ^225=29.L. R, 41?. .v ' .V. 0 . 
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Under Indian law, an executor though not a trustee for specific 
purpose (under S. 10 of the Limitation Act) is a trustee with a 
fiduciary character, even as regards the next of kin,®® An executor 
is always a trustee, in a sense for creditors and legatees, because 
he holds the property for their benefit, but such a trust is not a 
trust for a specific purpose within the meaning of S. 10 of the 
Limitation Act.’ In Baroda Proshad v. Goj^ndra Nath^ it was 
held that where the executors are directed to carry out the provi¬ 
sions of a will, and to distribute the properties among the legatees, 
it cannot be held that any property was vested in them in trust for 
any specific purpose. And a suit for accounts, pure and simple, 
cannot be treated as a suit against a trustee for the purpose of 
following the trust property. A charge of debts generally by a 
tptator upon his property or any part of it, will not affect limita¬ 
tion. The executors take the estate subject to the claim of the 
creditors, and such a charge adds nothing to their legal liabilities. 
However, where any particular property is given by will upon trust 
to pay a particular debt or debts, a good trust may be said to have 
been created to which the rule of no limitation under S. 10, would 

apply.3 The rule laid down in Barkat v. DaulaP is to the effect 
that 

“in order to make a person an express trustee within the meaning of the 
Limitation Act it must appear either from express words or clearly from 
the facts that the rightful owner has intrusted the property to the person 
for the discharge of a particular obligation”. 

The mere appointment of a person as an executor does not make 
him a trustee. Whether an executor is a trustee for a specific pur¬ 
pose within the meaning of S. 10 of the Limitation Act depends 
entirely on the facts of each case.® (Section 10 of the Limitation 
Act applies only to a suit by a beneficiary against an express trustee. 
An executor, although a trustee, in a sense, for the legatees, can¬ 
not be described as an express trustee, and a suit against an executor 
is not, therefore, ordinarily, governed by S. 10 of the Limitation 
Act.® 


50. Kherodemoney Dosse^e v. Doorgamoney Dossee, 4 Cal. 455 
(469)=3 C.L.R. 315; and Greendur Chunder v. Mackintosh, 4 Cal. 897 
=4 C.L.R. 193; Reid, in Prayag Kumari v. Siva Prosad 93 I.C. 385 
(440, 441). 

1. Kherodemoney Dossee v. Doorgamoney Dossee, 4 Cal. 455 (469) = 
-3 C.L.R. 315; also .see Vundravandas Parshotamdas v. Cursondas Govindji, 

(1897) 21 Bom. 646: s.c. on appeal 23 Bom. 725 (P.C.); and Nagarath- 
nammal v. Namasivaya Mudali, 7 M.L.T. 123=5 I.C. 832. 

2. 13 C.W.N. 557=1 I.C. 289=9 C.L.J. 383. 

3. Anund Moyee v. Grish Chunder, (1881) 7 Cal. 772: s.c. on appeal 
15 Cal. 66. 

4. 4 All. 187. 

5. Damodar Khimji v. Dayal Mowji, (1909) 4 I.C. 283=11 Bom. 
L. R. 1187; also see Gajanan v. IVaman, 8 I.C. 189 (190)=12 Bom. L. R. 
^ 1 . 

6. Jamnadas Gordhandas v. Dnmodardas Chunilal, (1927) 103 I.C. 
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Illustratiofis. 

(1) Where a testator made a gift absolute of his properties half and 
half to his two sons P and /; and gave the control and management of the 
property to J, directing that if P had a son born to him, half of the estate 
was to be made over to that son on his attaining full age ; and, if P died without 
having a natural born son, then J, was directed to give his owui son as 
palak to P; and all the clauses of the will were made applicable to the palak 
son: held, that J was not only an executor, but also as a trustee in whom 
a moiety of the estate was vested in express trust for the benefit of P, and 
that the case fell within the purview of S. 10.'^ 

(2) Where under the will of a Hindu, his son was the owner of the 
whole property, but the will had imposed upon him the duties of an 
executor, and directed him to provide the two widows with food and clothing 
for their life, and to provide the expenses of the marriage of the testator’s 
daughter, and the two widows should receive the annual income realized 
from certain specified houses for their life; held, that there was a fiduciary 
relation established between him and the widows, entitling the latter to 
the arrears of rent for the whole period accrued since the testator’s death.® 

(3) Where the testator’s assets, are chargeable in the executors hand 
with payment of deceased’s debt, but no property is specfically or expressly 
bequeathed for purpose of paying the debts, the executor is not an express 
trustee for his testator’s creditors.® 

(4) Where A, in anticipation of death, handed over his property to 
his brother, B, and verbally directed him to pay certain specified debts, and 
to apply the surplus for the necessities, and support of his family, held that 
a good trust was created at any rate so far as the debts were concerned.^.® 

(5) Where D.S. executed a trust-deed, whereby he made over his 
property to trustees to manage his affairs and liquidate his debts, and ascer¬ 
tain his creditors with referenee to account-books, etc., but this deed was 
not communicated to the creditors, held that the trust enured only for the 
benefit of the executant; and not for the benefit of the creditors specified; 
and their claim was not taken out of the operation of limitation. 

(6) Where property was by will vested in executors in trust to pay 
legacies, allowances, debts, and the residue of the income of one-third of 
the testator’s estate to his widow for life, held that an express trust was 
created within S. 10 of the Limitation Act.i^ 

(7) An executor who by the will is made an express trustee for certain 
purposes as regards some of the properties, cannot be regarded as “a trustee 
for a specific purpose” as to the residue of the properties for which no 
direction was given to the executor and no trust was declared.^® 


225=1927 Bom. 424=29 Bom. L. R. 418. 

7. Jehangir Dadabhai v. Kaikhusru Kavasha, (1911) 9 I.C. 951 = 13 
Bom. L. R. 141: s.c. bn appeal (1914) 39 Bom. 296 (P.C.). 

8. Ramdhan v. Manibai, (1900) 25 Bom. 429=3 Bom. L. R. 45; 
Refd. in (1909) 9 C.L.J. 383. 

9. Greender Chunder v. Mackintosh, 4 Cal. 897=4 C.L.R. 193. 

10. Suddgsook V. Ram Chunder, (1890) 17 Cal. 620. 

11. William Robert Fink v. Moharaj Bahadur Smgh, (1898) 25 Cal. 

642. 

12. Nisiarini Dassi v. Nundolal Bose, (1902) 30 Cal. 369: s.c. on 
appeal Benode Behari Bose v. Nistarini Dassi, 33 Cal. 180 (P.C.) (Widow 
held entitled to- tbe> xe^due for a widow’s estate). 

13. Nandlat v. Hwflockandr 14 Bom. 476. 
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(8) Where a will vested the whole of the testator’s property in executors 
for certain purposes which could not be carried out, it was held that the 
executors were not trustees within S. 10, Limitation Act.^.4 


Executor de son 


tort. 


372. An executor de son tort is not an express trustee, within 

the meaning of S. 10, Limitation Act.^® ' In 
a Calcutta case, Trevelyan, J., held that an 
executor de son tort, had the power to pay 
barred debts, and that he was entitled to credit for sums actually 
paid for such debts.^’^ Schwabe, CJ., has held in a Madras case, 
that “an executor de son tort takes all the liabilities of an executor,” 
and claims to legacies against an executor de son tort would not 
be barred in a shorter period than the period prescribed for a claim 
to legacies against an executor*’'^: and Art. 123 was applied to suits 
for legacies against any person rightly or wrongly in possession of 
the estate under such circumstances that he is bound to deal with 
It as the estate of the deceased.'^ One can only be an executor 
de son tort, as long as he intermeddled with the estate and his 
liabilities last as long as he continues dealing with the estate.^® 


373. The right of a village proprietor in the Punjab to his 
Absentee co- ancestral holding, which has received some 

sharer. recognition under British Administration, is 

to the effect that 


the ancient custom of the country permits an absentee co-sharer in a 
village community to recover possession of his original holding upon his 
return to the village and the payment of losses irrespective of the length 
of his dispossession” .20 

^ • 

However, an entry in 'wajihulars, which amounts to an express 
agreement may control this custom, by containing a 
condition requiring return within a number of 

years.'^^ If the absentee has not shown by his conduct an inten¬ 
tion to abandon his holding,^ the wajihulars agreements generally 
are taken to permit a re-entry in favour of the absentee, during his 
lifetime®®: and limitation operates against his immediate or other 

♦ « 

14. Vundravandas v. Cursondas, 21 Bom. 646. 

* • * 

15. H. P. Robson v. Administrator-General, Punjab, (1929) 11 Lah. 
325=1929 Lah. 753; folld. Behari Lai v. Shio Narain, (1924) 47 All. 17= 
1924 All. 484. 

- 16. Suddasook v. Ram Chunder, (1890) 17 Cal. 620; also see S. 365, 

ante, for other cases to same effect. 

17. Raja Parthasarathy v. Raja Venkatadiri, (1922) 46 Mad. 190 
(205). 

18. ^ Ibid. 

19. Damodar Khimji y. Daydl Mowji, (1909) 4 I. C. 283=11 Bom. 

L.- R. 1187. • • ■ . 

20. Rattigan’s Digest of Customary Law, 10th Edn., S. 239, p. 357. 

21. Ibid., S. 240; see 28 P. R. 1876 ; 25 P. R. 1877; also see Sirdar 

Sainey v. Piran Singh, 3 AW. 458. : 

22. Ibid., S. 244; 38 P.R. 1878; 85 P.R. 1892 (F.B.). 

23. Ibid., S. 241; 75 PVR. 1875; 38 P.R. 1878. 
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representatives from the death of the deceased absentee.^^ Lands 
left in the possession of a co-sharer, might, be lost by abandonment, 
or through adverse possession-*^ on the part of co-sharer in posses¬ 
sion, where it is set up by some overt and unequivocal act. Con¬ 
sequently, the position of a co-sharer in possession is certainly not 
that of a trustee who is not entitled to plead a bar by limitation. 

Illustraiiotis. 

(1) In Sirdar Saiit^y v. Piran Singh,^'^ the Allahabad High Court held 
that in the absence of direct evidence that the share in suit had been intriisled 
by the absentee co-sharer to the co-sharer in possession on the undertanding 
that it should be returned to him when he reclaimed it, such a trust could 
not be implied from the terms of the IVajibularz, which amounted to nothing 
more than an acknowledgment of the absentee’s title and an offer to sur¬ 
render possession when he returned. 

(2) In Durga Prosad v. Asaram,^^ where the facts were peculiar. Straight, 
J., held that a constructive trust was created where B and D, father and son, 
jointly entitled to the moiety of certain property, were transported for life, 
and their co-sharers and blood relatives E and K had taken possession, and the 
claim of B and D was decreed 30 years’ afterwards on their return from 
transportation. This ruling was not approved by Stuart, C.J., in its view 
as to law of trust, and Straight, J., himself qualified his observations as 
confined to the facts of the particular case. 


374. According to the view of the Allahabad High Court, 


Allahabad view. 


a village administration paper which pro¬ 
vides for the surrender to the absent share¬ 


holders on their return to the village of the lands formerly held by 
them does not necessarily constitute a valid trust in their favour, 
although it may be evidence of such a trust^°: and, before such a 
co-sharer could be taken to have held their property as a trustee, 
there must be evidence that he accepted such trust, and this fact 
could not be taken as proved by the wajibuhrz^^ from the mere 
statement that the co-isharers in possession were willing to admit 
the right of absentee co-sharer whenever he paid them a moiety 
of the sum which they had paid in respect of the land revenue on 
such share.^^ The view taken is definite that 


“Section 10 of the Limitation Act, has reference to express trustees, and in 
order to make a person an express trustee, within the meaning of that 
section, it must appear either from express words or clearly from the facts 
that the rightful owner has intrusted the property to the person alleged 
to be a trustee for the discharge of a particular obligation”.^2 

24. Rattigan’s Digest of Customary Law, 10th Edn., S. 242; 114 P. R. 
1880. 

25. Ibid., S. 244; 109 P.R.. 1892 ; 30 P.R. 1901. 

26. /Wif., S. 243; 46 P.R. 1875; 45 P.R. 1914; 64 P.R. 1918 (P.C.). 

27. (1881) 3 All. 458. 

28. (1879) 2 All. 361. 

29. Harbaj v. Gutnani, (1879) 2 All. 493. 

30. Ptareyial v. Saliga, (1879) 2 All. 394. 

; ! 31. . I^amal.Singh v. Ratul Fatima, (1879) 2 All. 460. 

32. Barkat v. Daulat, (1882) 4 All. 187=(1882) A. W. N. 3. 
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375. The Punjab Chief Court has held in a number of 

The Punjab view. rulings that where the Record of Rights- 

laid down that when the absentees returned 
and wanted the land it would be restored to them, no trust within 
the meaning of S. 10, of the Limitation Act was constituted, and 
that the defendants had acquired adverse possession after aban¬ 
donment of the original owners.^^ In none of these cases, was 
there any indication that the persons in possession had obtained 
the land as the result of an arrangement with the original owners. 
Where, however, as the result of a mutual arrangement plaintiff 
assigned some land to the defendant who was to remain in posses¬ 
sion of It, taking profits and bearing loss until the termination of 
the assignment, the case was distinguishable, and a suit to recover 
possession of the land by the plaintiff was held governed by S. 10 
of the Limitation Act."‘ The question of relinquishment, or 
abandonment of right is a question of fact, but in view of the 
common knowledge of rights of absentee co-sharers as to property 
in hands of their co-sharers, the evidence of relinquishment by 
plaintift. or of adverse possession on part of defendant must be 
c ear, and unequivocal. Illustrations of this are to be found in the 
cases of Ram Chand v. Kirpa Suruya Jah v. Amir 

Muhammad Shah v. Sultan Khan^ Taba v. Kala,^^ Mehtah v. 
KchmaR'^^ Arora v. Mohra,^^ and Gohar v. Fatteh Dinf^ in none 
of which was there any question of trust, but question of aban¬ 
donment, or of adverse possession by a co-sharer. It is clearly 
established principle in Punjab, that an absentee co-sharer can 
recover possession on his return to the village, and that the limita¬ 
tion period allowed to an immediate heir of an absentee is twelve 
years from the date of the absentee's death.^^ In Muham¬ 
mad Bakar v. {Naijuab) Mirza Muhantmad Bakar All Khan/^^ 
where a settlement was made with the defendant Nawab ‘'in 


V. 78 P. R. 1875; Shera v. Qutha, 38 P. R. 

1878; Fa^ar/ r)m ^ Shah Muhammad, 141 P. R. 1883; Dhan Singh v. Har 
Naraiii, 85 P. R. 1909=3 I. C. 599. 

P ^25=66 P. R. 1918=l^ 

P. L. R. 1918=7 P. W. R. 1918 (Civ.). 

35. 120 P. R. 1908. 

29 P. R. 1910. 

158 P. L. R. 1906. 

146 P. L. R. 1903. 

25 P. R. 1877. 

114 P. R. 1880. 

75 P. R. 1880. 

Buta Singh v. Muradali, (1929) 116 I. C. 310=1929 Lah. 276. 

(1911) 9 1. C. 391=8 A. L. J. 132=13 C. L. J. 63 (p' C.); IS 
N. 272=9 M. L. T. 300.. . J* 


36. 

37. 

38. 

39. 

40. 

41. 

42. 

43. 
C. W. 
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accordance with possession” and the plaintih’s prcdecessor-in-title 
was directed to get her property released by payment f)f the money 
due by her, their Lordships of the Privy Council held that the 
correlative obligation that lay on Nawab to release the property 
on payment of the money created no trust, nor did it constitute him 
a trustee for plaintiff. 

376. In an early Calcutta Full Bench case, it was held that 

when a mortgagor, after a mortgage has 
been satisfied, sues for the recovery of the 
property mortgaged; or sues for surplus collections which have 
been received by the mortgagee, the case falls under the prescribed 
articles of schedule of the Limitation Act: and that the mortgagee 


Mortgagees. 


after the mortgage has been satisfied is not in the position of a 
trustee for the mortgagor.^^ But, in a Bombay case, Haji Abdul 
Rahvtan v. Haji Noor Mahomed', it was held that a mortgagee, who 
under his power of sale has sold the mortgaged property must 
refund to the mortgagor any surplus monies remaining in his 
(mortgagee’s) hands, with interest at Court rate, from the date 
of the completion of the sale. Where a mortgagee has, in contra¬ 
vention of S. 99 of the Transfer of Property Act, attached the 
mortgaged property and brought it to sale and purchased it him¬ 
self, the mortgagor or his transferee, cannot successfully maintain 
a suit for redemption of the property without first getting the sale 
set aside.^® Under English law, a mortgagee holding in deposit 
for the mortgagor the surplus proceeds of a sale of the mortgaged 
property under a power of sale in a mortgage-deed empowering 
the mortgagee to sell, holds it as “express trustee” under S. 25 of 
the English Act (see Banner v. Berridge^'^ and Charles v. Jones^^) : 
but in view of the provisions of the Transfer of Property Act, 
S. 69, and the Indian Trust Act, S. 90, the mortgagee could not 
be held to be a trustee of such sale-proceeds, in whom the property 
had become vested for a specific purpose.**^ 

377. It was held in Wooma Soondaree Dossee v. Dwarkanath 
‘acpiuiBud^ Roy^'^ that a benami transaction does not 

create the relationship of trustee and cestui 
que trust between the benamidar and the real principals. It would 


44. Baboo tail Doss v. Jamal Ally, (1868) 9 W. R. 187 (F. B.); 
(Art. 105 would apply). 

45. 16 Bom. 141 (145). 

46. Uttam Chand v. Raj Krishna, (1919) 47 Cal. 377 (414)=55 I. C. 

157=24 C. W. N. 229=31 C. L. J. 98 (F. B.). 

47. (1881) L. R. 18 Ch. D. 254. 

48. (1887) L. R. 35 Ch. D. 544. 

49. Mitra’s Limitation Act, Vol. II, p. 815; citing Secretary of State 
v. Guru Pershad, (1892) 20 Cal. 51 (F. B.) (Held that the Collector holding 
in deposit for the late proprietor the surplus sale-proceeds of an estate 
under S. 31 of Act XI of 1859, is not a trustee). 

50. (1869) 11 W. R. 72. 

50 
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Co-heirs 


be dangerous to hold that a benamidar is a trustee for the real 
owner within the meaning of S. 2, Act XIV of 1859 (S. 10, Limita¬ 
tion Act, 1908). Similarly, the Madras High Court has held in 
Krishna Pattar v. Lakshmi^ that a benamidar is not an ‘‘expiess 
trustee” within the meaning of S. 10 of the Limitation Act, and 
a claim against him for mesne profits by the real owner is not saved 
from the bar of limitation by that section. 

378. In Mahomed Abdul Kadir v. Amtal Karim Banu,'^ a 

solchn-ama was executed by the widow and 
the _ sons and daughters of a deceased 
IMuhammadan proprietor, transferring the shares of two minor 
daughters in their father s estate. On the question of limitation, 
it was held that the sons, by reason of their having managed their 
late father’s estate, were not to be regarded as trustees, at the time 
of the execution of the solehnama for the daughters; and, there¬ 
fore, S. 10 of the Limitation Act was inapplicable, where M, a 
Muhammadan, died leaving his widow, V, and other heirs, and the 
other heirs brought a suit on a mortgage in favour of deceased 
making K a defendant, and they obtained a decree, in execution 
of which they purchased the properties themselves, it was held 
that S. 10 had no application, and the suit by K against those heirs 
who had recovered the mortgage-debt, to realize her share of the 
debt was governed by Art. 62 of the Limitation Act.® Similarly, 
where at the separation of members of a joint family governed by 
the Benares School of Hindu Law, the unrealized debts of the 
family were left undivided, and the debts were subsequently 
realized by some of the members of the separated family, it was 
held that the case was not governed by S. 10 of the Limitation Act, 
and the claim of the other members to recover their shares in the 
debts so realized was covered by Art. 62 of the Limitation Act.^ 
In Arunachala Pillai v. Ramasamya Pillai,^ where one-third of the 
family debts due to a separated member, R, were paid by the 
debtor to his father, whose estate fell into the possession of his 
other brother. A, held in a suit brought by R against his brother A, 
that the money received by the father was not held in trust for 
a specific purpose within the meaning of S. 10 of the Limitation 
Act and the suit was barred under Art. 62 of the Schedule. 

-379. A surviving partner is not a trustee for the representa- 
Partners. tives of the deceased partner. (^Knox v. Gye, 

L.R. 5 H.L. 656 (676).® However, where 


1. (1921) 45 Mad. 415=1922 Mad.' 57=66.1. C. '858: 

2. (1889) 16 Cal. 161. . . 

3. Amina v. Nayanmnnissa, (1915) 37 All.' 223 (240) =13 A. L. J. 255 

=27 I. C. 712. , 

4. Banoo Tezvary v. Doona Tezjoary, (1896) 24 Cal. 309. 

5. (1883) 6 Mad. 402 (403). 

6. B. B. Mitra’s Limitation Act, (1935), p..l07. . ' 
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L./t. was a partner in the firm of R, L. and as such partner he was 
entitled to his proportion of certain shares of the mills and of the 
commission earned by his firm as agent of such mill, it was held in 
a suit brought by the executors of L. K/s will against the executors 
of R. L.*s will, that L, K/s share of the commission had become 
vested in trust for a specific purpose in the hands of R. L. within 
the meaning of S. 10 of the Limitation Act.^ In this case, the first 
plaintiff was an executor of both wills, and it was observed that 
when the person liable for the payment of a legacy, and the person 
entitled to receive it are the same, no question of limitation can 
arise.® 

• 9 

I 

380. In The New Fleming S. & W, Co.y Ltd, v. Kessowji 

Naik,^ where certain unallotted shares came 

Directors of com- hands of the directors, who were 

panics. entrusted with the general supervision of 

the affairs of the company, but the actual moneys never came into 
their hands at all; and the case beyond the unallotted shares was 
one of gross negligence in the performance of fiduciary duties, not 
one of misapplication of certain sums, S. 10 was held inapplicable. 
Where the articles in the memorandum of association did not 
justify the Directors of a company in dealing in shares of other 
companies, and loss was caused to shareholders by their idtru vires 
acts, and they were found liable to replace the moneys of the 
company which they had misapplied, it was held that the staleness 
of the demand was a valid defence to the action, and that S. 10 of 
the limitation Act does not apply to directors of companies, the 
directors not being persons in whom the property of the company 
is vested as contemplated by that section.’® The property is not 
vested in them as is the case with trustees of a settlement or will. 
And this distinction has been observed in several English cases, as 
pointed out by Sargent, C.J., in Knthicmar Trading Co. v. Virchand 
Dipchandd^ The Directors are quasi-trustees having control over 
the property of the company, but they are not persons in whom 
the property may be said to be “vested" within the meaning of the 
statute.’^ A company does not, by reason of the mere declaration 


7. NarondasRamjiv. Nctrrondas Ramji, (1907) 31 Bom. 418 [Followed 
Soar V. Ashwelly (1893) 2 Q. B. 390]. 

' 8. Jhid:, 31 Bom. 418 [Followed Bnins v. Nichols, (1866) L. R. 2 


Eq. 257). 

•• -9.'' (ifeSSVo'Bom. 373 (399). 



10. Kathiawar Trading Company v. Virchand Dipchand, (1893), 18 


Bop, 119, ^ 

•* ‘•'11. */&id:V‘(1893j 18'Bom; 119 (130); cited.Smith v. Anderson, 15 Ch. 
p. 275; In re Faure Electric Ac'cuiHulator Company, L. R. (1892) 1 Ch. 
165re Forest'of Dean Coal'Mining Company, lO Gh. D. 450. 

12. Ihidu 18 Bom. 119 (131) ; also see Ma Tkein May v. U Po Kin, 3 
Rang. 206==ii^^ Raiig/’-^9; • ' • 
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of dividend, become a trustee of the dividend for the shareholders. 
A company does not hold its dividends as a trustee for the share- 
holdersd^ An application lies under the Companies Act, to compel 
the directors to repay money which has been misapplied,the mis¬ 
feasance of a director being a breach of trust.Whether a director 
whose acts are the subject of construction was a trustee or a 
partner or an agent to the company or to the body of shareholders 
is to be determined according to the circumstances of each case.^® 
In Daulat Ram v. Bharat National Bank, Ltd.N where the director 
who was acting as a chairman of the Local Board of Directors 
was m the circumstances of the case found to be an agent of the 
bank, a suit against him for neglect and misconduct was held to 
be governed by Art. 90, Sch. I, Limitation Act. 

381. As to the existence of a fiduciary relation, it cannot be 

Government. maintained that the Government, by allow¬ 

ing the Court of Wards to take charge of 
an estate constitutes itself a trustee for all the members of the 
family. Where the Government came into possession under a 
claim of forfeiture from a ward of Court, S. 10 was held in¬ 
applicable, as the Government were not vested with property in 
trust for a specific purpose.^® The contention that the Government 
had been constructive trustees for the Zamindar, and hence no 
length of time could bar the Zamindar^s claim negatived.^® Ordi- 
narily, the Government, or the Secretary of State, cannot be 
trustees and, even where money is due from the Government 
under a statutory liability to pay it, the same is not vested in 
Government for specified beneficiaries, or specific purposes. The 
Comptroller-General or any other officer charged with the pay¬ 
ment of the obligations of the Government cannot be regarded as 
a trustee* inasmuch as no property vests in Government officers for 
any specific purpose within the meaning of S. 10 of the Limitation 


13. Banning, p. 35; also see Gurwanaha v. Tripurasfundara Cotton 
Pr^ess, 1924 Mad. 72\=A6 M. L. J. 563; s.c. on appeal; (1925) 49 Mad. 
468 (F. B.). 

14. Ramasami v. Sreeramulu Chetty, (1895) 19 Mad, 149 (150). 

15. Nezo Fleming S. and W. Company v. Kessozvji Naik, 9 Bom. 373r 
Relied in Govind Narayana v. Rang noth, 1930 Bom. 572=54 Bom. 226=127 
I. C. 305. 

16. Daulat Ram v. Bharat National Bank, Ltd., (1924) 5 Lah. 27=1924 
Lah. 435. 

17. Ibid., 5 Lah. 27. 

18. Visiarama Razu v. Secretary of State, (1885) 8 Mad. 525 (532) r 
Affirming on appeal, 5 Mad. 91 (F. B.). 

19. Ibid., 8 Mad. 525 (532) ; Followed in Kamaraju v. Secretary of 

State, 11 Mad. 309 (314) (F. B.). . . ^ 

20. Kinloch v. Secretary of State, L. R. 15 Ch.,D.T- (9).. 
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Act.*^ But, there may be special circumstances creating a trust 
^thin the meaning of S. 10 of the Limitation Act. 

r Illustrathns, 

(1) Where the Government were in possession of a Khoti village, to 
'•which plaintiff's title was in dispute; and, later this village was recorded 
as fCfMlsai and remained in possession of Government as owner; held that 
the plaintifTs claim for possession, after expiry of nearly 50 years, was 
barred by time. The Government, not being possession or control of the 
village as stakeholder, S. 10 of the Limitation Act was not applicable .22 

(2) In a suit to recover from the Secretary of State the surplus sale- 
proceeds of certain taluks sold for arrears of Government revenue, held that 
the Secretary of State was not an express trustee, (S. 10), neither a 
•depositary (Art. 145) : but the claim was governed by Art. 120, for money 
due under a statutary liability to pay it .23 

(3) Where by a consent decree, certain Government Promissory Notes 
were paid into Court for the benefit of X, and others; and on the death 
of X, the notes were sub-divided bj' the Registrar of the Sudder Deivany 
Adawlut and, thereafter one of the notes was lost: held that the note in 
question could not be treated as trust property in the hands of the 
Government.** 

(4) Where certain immoveable property belonging to C, was sold to 
.satisfy his personal debt to the then Maharaja of Satara; and the surplus 
.sale-proceeds were lying to his credit in the Satara Treasury which came 
to be credited in British Treasury on the Satara Principality^ ceasing to 
exist: held that the money became vested in the Government when it took 
over the Satara Treasury, and the purpose of the credit in the name of C, being 
specific, S. 10 of the Limitation Act did apply.*5 

(5) In a suit on Bonds issued by the East India Company, under arrange¬ 
ment with the creditors of the Rajah of Tanjore, by which the Company 
agreed to give them transferable bonds or certificates, and to set apart a 
sufficient portion of the Tanjore revenues for the payments of the debts; it 
was held that the suit fell within the provisions of S. 10 of the Limitation 
Act.2» 

382. In para. 358, ante, when discussing the meaning of the 

expression '^vesting of property in trust” it 

Shebait or Mut- has been pointed out that, according to the 

Calcutta High Court, '^neither under the 


21. Chandra Kali v. Chapman, 32 Cal. 799 (813). 

22. Secretary of State v. Sakharam Bapuji, (1899) 24 Bom. 23. 

23. Secretary of State v. Guru Prosad Dhur, (1892) 20 Cal. 51 (65) 
(F. B.) [Overruled Secretary of State v. Fazal AH, (1891) 18 Cal. 234, 
where Art. 62, was applied to such a claim for money had and received]; 
[Pigott, J.'s view that East India Company could be a trustee, has been 
tollowed by the Patna High Couo't in Mt. Khursaidi Begam v. Secretary of 
State, (1925-26) 5 Pat. 539=1926 Pat. 321 (330)]. 
i; 24, Chandra Kali Dahee v. Chapman, (1905) 32 Cal. 799 (813). 

. \ 2&^ Secretary of State v. Bapuji Mahadeo, (1915) 39 Bom. 572=32 

1. C. 277 [Followed Walsh v. Secretary of State, (1863) 10 H. L. C. 367]. 

2b, Secretary of State v. Radhika Pratsad, (1923) 74 I. C. 785 46 
^ . Mad..259=1923 Mad. ^7=44 M. L. J. 685 [Relied in Mt. Khursaidi Begam 

of Pat- 321 (330):=5 Pat. 53Sq. 
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Hindu law nor in the Muhammadan system is any property con¬ 
veyed to a shebctiit or a mutwaUi in the case of a dedication. ‘ Nor 
is any property vested in him ; whatever property he holds for the 
idol or the institution he holds as manager with certain beneficial 
interests, regulated by custom or usage . . . . “Xhe curator, 
whether called miit'walli, or sajjudanashin or by any other name is 
merely a manager. He is certainly not a trustee as understood in 
the English system. Section 10 has, therefore, no application 

to the case of an endowment in which there is a dedication in favour 
of the deity. 

However, see and compare the authorities noticed in next 
paragraph, holding that the mahant of a mutt, is a trustee of the 
mutt properties, in whom property is ‘^conveyed or bequeathed in 
trust” within the meaning of Art. 134 of the Limitation Act. 

is a trustee.—T he mahant of a mutt, is 

Mahant of a law of the mutt properties. In 

Mutt. Parkash Das v. Anand Das,^^ and 

Basudeo Poyt v. Jugal KisJtwar Das,^^ the 
Judicial Committee of the Privy Council have laid down that the 
Mahant of a Mutt is the trustee of the Mutt properties, and this 
view was followed by the Madras High Court, in Deiuasikamani 
Bataraja Desikar v. Valliammai Achi.^^> The position of a Mahant 
has been discussed in several other Madras cases, which are noticed 
in the above decision by Sadasiva Aiyar and Spencer, JJ.^a In 
Bahis’wami Aiyar v. enkatasivami Naicken^^ it was held that a 
Mahant was a trustee, and not a life-tenant as regards the pro¬ 
perties of the Mutt. A doubt was raised in Obla Venkatachala- 
pathi V. ThriugnanaP^ whether this proposition had not been too 
broadly expressed. In Kailasam Pillay v. Nataraja Tambiran,^^ a 
qualified view was taken that a Mahant is not a trustee in all cases, 
and it must depend on the constitution of the paricular constitution 
whether the Mahant is a trustee of the Mutt properties. However, 
in the case of Thiruvannamalai Mutt it was held by Spencer T 
that 


27. Ganga Prosad Chaudhry v. Kuladanand, 1926 Cal 568=94 I C 

235=44 C. L. J. 339. ' ’ * 

28. Ibid, 

29. (1916) 33 I. C. 583=43 I. A. 73=43 Cal. 707 (P.^ C.). 

30. (1918) 45 I. C. 818=35 M. L. J. 5=5 P. L. W; 57=22 C. W. 
N. 841=20 Bom. L. R. 1088=28 C. L. J. 476 (P. C.) etc. ’ ' 

31. (1919) 52 1. C. 914=37 M. L. J. 231. • ' . 

32. BalusTvdmi Aiyar v. Venkitaswamy Naicken, 40 I. G. 531=40 

Mad. 745 32 M. L. J. 24; Cf. Ohla Venkatachqlapathy v,■ Thirugnana, 

42 I. C. 273; and Kailasam v. Nataraja, 33 Mad. 265.' -• ' ‘ 


33. 40 I. C. 531=40 Mad. 745=32 M. L. J. 24. 

34 . 42 I. C. 273=33 M. L. J. 297=6 L. W. 637. * . ’ - '2 
,35. 33 Mad. 265^=^5. LuG- 4=7.M. L., T.I 1=I9,'M':'L'.. J- 778,'-i 
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'^A'^Mahant is not the less a trustee, because his position has been in some 
respects compared to that of a Hindu female,®® or to that of a corporation sole 
ui ^glish law. 

And Sadasiva Aiyar, J., in the same case observes that 

“their Lordships of the Privy Council have not accepted the view enunciated 
in Kailasajn Pillai v. Nataraja Tatnbiran,^^ or Vidyapiirua v. Vidyanidlii]^^ 
and that these decisions are, therefore, no longer of binding force”. 

A dharmakarta of a Pagoda, has been held in several cases to be 

a trustee 

In a suit to recover advances of money entrusted to the defend¬ 
ant to be accounted for by him, it was held 
Advances of early Calcutta case, that the matter 

®®*'*^* partook of the nature of a trust to which no 

limitation at all will apply .-*2 The borrower of trust money, not a 
privy to breach of trust, is not a trustee.^® 

The general principle was enunciated, in a case under Act XIV 

of 1859, S. 2, corresponding to S. 10 of the 
Vesting of pro- pj-^sent Limitation Act, that where property 
efar^ benefi- y^sted in a person partly for charitable 

purposes, and partly for the benefit of 
others, and he is bound to use it for such purposes and not for 
his own advantage, he is a trustee within the meaning of the sec 
tion. Illustrations are cited in Ss. 358 and 362, ante, under 
heading “Vesting of property’* and “Specific purpose . 

A “trust” is defined in S. 3 of the Indian Trust Act as an 
obligation annexed to the ownership of property, and arising out 
of a confidence reposed in, and accepted by the owner, or declare 
and accepted by him, for the benefit of another or of another an 
the owner.” This definition clearly provides for the case where 
the owner is also beneficially interested: and a charge is created 
giving rise to a trust by reason of confidence reposed in and 

accepted by the owner.^^ 

384. SUIT AGAINST TRUSTEE, OR LEGAL REPRE¬ 
SENTATIVE.—Section 10 of the Limitation Act requires as 
conditions preedent to its application, first, that the suit should be 

36. See Muthusamier v. Sree Sree Methanithi, (1913) 19 I. C. 694 
38 Mad. 356=25 M. L. J. 393. 

37. See Vidyapurna v. Vidyanidhi, (1904) 27 Mad. 435 14 M. L. J. 

105. • 

38. 33 Mad. 265. 

39. 27 Mad. 435. 

40. (1919) 52 I. C. 914 (915, 916). 

41. Virasami v. Subha, 6 Mad. 54; Sethu v. Suhramanya, (1877) 11 
Mad. 274 (277) . 

42. Narain Das v. Maharaja Mahtab Chunder, (1868) 10 W. R. 174. 

43. Lightwood, p. 276: Rustomji, p. 112. 

.f, 44. Natamal Kulti Pokker v. Natamal Ussan Thayan, (1927) 100 I. C. 

i5iS0e=^ M. L. T. 162=25 L. W. 51. 
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against a person in whom property has become vested in trust for 
a specific purpose, or against his legal representatives or assigns, 
and secondly, that the suit should be for the purpose of following 

Trustee not valid- property in his or their hands.^^ jjj, 

ly appointed. Sitbramania Aiyar v. Suhba Naidu,^^ where 

the suit was brought on behalf of the Devas- 
ihanam, against a former trustee, it was held that 

“whether the former trustee’s right to the office was legally valid or other¬ 
wise, the provisions of S. 10 of the Limitation Act clearly apply, and the 
defendant cannot rely on the bar of limitation”. 

This section was applied in the case of Sethu v. Suhramanya,^'^ 

. where plaintiff, as dharmakarta of a Hindu 

against ei^trJsTeer® defendant, a former 

dnarntakarta, for alleged misappropriation 

of temple money, which the plaintiff claimed to recover, where 
there is no disavowal of trust, or setting up of an independent right 
of adverse title in the alleged trustee, and the defendant is un¬ 
doubtedly holding the property claimed as a trustee, under S. 10, of 
the Limitation Act, no length of time will bar the suit.^® In Jagamba 

V. Ram Chandra ,where a debutter property 

tionTfTL pr" was transferred by a former shebait by a 
perty. deed of gift to the defendant's predecessor, 

and the suit was brought by the present, 
shebait claiming to recover possession of the property on the ground 
that the said transfer did not confer any title on the defendant, 
it was held that a person in the position of the defendant is one 
"‘in w hom property has become vested in trust, for any specific pur¬ 
pose,” withjn^ the meaning of S. 10 of the Limitation Act. 

The term “Legal representative” has been explained 

in Azimunnessa v. Dale,^^ as meaning “the 
person who as heir, executor or administrator 
represents the estate of the deceased trustee, 
and who has received, as such representative, the specific trust 
property.” A legatee or donee of the trustee, whether with or 
without notice, not being an assign for valuable consideration, is 
liable to the same extent as the trustee, and the legal representative 
of the trustee."^- Where all the conditions necessary for the appli¬ 
cation of S. 10, Limitation Act, existed in the case, the legal repre¬ 
sentative of the trustee was equally barred from pleading the 


385 


Legal representa¬ 
tive. 


45. Bhuraihhai Jamnadas v. Bai Ruxamani, (1908) 32 Bom. 394. 

46. (1913) 21 I. C. 421 (423)=25 M. L. J. 452. 

47. (1877) 11 Mad. 274; Followed in 21 I. C. 421 (423), supta. 

48. Virasami v. Suhba, (1882) 6 Mad. 54. 

49. (1903) 31 Cal. 314. 

50. (1868) 6 M. H. C. 455. 

1 . Mitra’s Limitation Act, Vol. II, p^. 817. 
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Statute.® The trustee and his legal representative are put 
upon the same footing under S. 10 of the Limitation Act, as 
regards the statute in cases of breach of trust.^ There is a distinc- 

. tion between a case where the suit is brought 

represeXiveof'dl the representative of the trustee to 

ceased trustee. recover the trust property, to which S. 10 

of the Limitation Act applies; and a suit for 


breach of trust, not claiming specific property^ but compensation 
for loss occasioned by any breach of trust, to which Art, 98 applies.^ 
In The New Fleming S. <3* W, Co. v. Kessowji Naik,^ where the 
claim was against the estate of a deceased director for his mis¬ 
feasance, or breach of trust# it was held that the claim, not being a 
claim for any specific property still in the hands of the representa¬ 
tives, was not covered by S. 10, and Art. 98, and was barred by 
lapse of three years. A claim against a trustee for failure to 
obtain possession of the corpus and income of the trust property, 
is governed by the ordinary law of limitation, and does not fall 
within the scope of S. 10 of the Limitation Act. This section does 
not save from the bar of limitation cases where it is sought to 
render a trustee accountable not for the property which had come 
into his hands, but for property which but for his wilful default 
or neglect would have come into his hands.® A trustee succeeding 
to the office of a deceased or retiring trustee is not the “legal repre¬ 
sentative or assign” of the latter within the meaning of S. 10 of the 
Limitation Act.^ 


SIGNS FOR VALUABLE CONSIDERATION. 
—In Eeharilal v. Muhd. Muttaki,^ a Full Bench of the Allahabad 
High Court has held that the mortgagees, and lessees, as well as 
purchasers are “assigns for valuable consideration,” and as such are 
entitled to protection of such article of the Limitation Act as may 
be applicable to their case. The word “assigns” in S. 10 of the 
Limitation Act 

“is a word of the wildest significance in respect to the nature of the transfers 
to which it relates. It does not in its accepted meaning import any restric¬ 
tion upon the quantum of interest transferred.” 


The auction-purchaser acquiring trust property for valuable con¬ 
sideration at a sale in execution of a decree is an assignee of the 
trustee within the meaning of that term as used in S. 10 of the 


2. Pachiappa v. Sivakami, 1926 Mad. 109=91 I. C. 671=49 M. L. J. 

468. 

fi„i 3. Wood, 4th £dn,, p. 985: Rustomji, p. 100. 

4. Shephard, p. 45: Rustpmji, p. 101. 

9 Bom. 373. 

6 . Kolia. Tholasingamv, Vedachala Aiyah, (1917) 421. C. 544 (Mad.). 

7. Mamfckam Pillai v. Thcmikachalam Pillai, (1916) 34 I. C, 945 
(Mad.)i ^ Jr 

8 . (1898) 20 All. 482 (485) (F. B.). 
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Limitation Act, and consequently a suit against such a person by a 
plaintift claiming to be entitled as trustee to possession of the trust 
property is governed by the ordinary rules of limitation and not 
excluded therefrom by the provisions of S. 10.® In Suhbaiya Pan- 
daram v. Muhd. Mustapha,'^-^ it was, likewise* held that the exception 
in S. 10 of the Limitation Act shows that a claim to recover trust 
property from an assignee for valuable consideration with notice can 
be defeated by adverse possession. 


A gratuitous transferee is not an assignee for valuable con¬ 
sideration •. and S. 10 of the Limitation Act applies to all transfers 
without consideration, e.g., gifts.l*.^ But there was nothing in the 
Limitation Act, 1871, excluding from its benefit those asserting 
their right to claim under a bona fide purchase for value.'^*® How- 

. ever* the word good faith, which occurred 

material Act of 1871 is not to be found in the 

later Acts XV of 1877 and IX of 1908; and it 
has been held, under the new Act, that a purchaser in Court auction 
IS an assign for valuable consideration^* within the meaning of 
. 10 of the Limitation Act, although he knows he is purchasing 
trust properties in which his alienor has only a limited interest.^'*^ 

It is enough if he pays valuable consideration, and he need not 
have acted in good faith."^-® 


Illustrations. 

(1) Where the defendant purchased from one of the co-trustees of a 
temple the right to manage the affairs of the temple, and enjoy certain land 
which formed the endowment of the temple, and held possession of the land 

for more than 12 years; held, that a suit by the other trustee to' recover 
the land was barred by limitation 


(2) Where the managers of a temple made a gift of the temple property 
to the predecessors of the defendant in consideration of the latter performing 
certain religious services at the temple; held that the defendants were 
transferees for valuable consideration from express trustees, and S. 10 of 
the Limitation Act was not applicable. 

# 

(3) Where immoveable property was left by a will for the benefit of a 
family idol, and in contravention of the wishes of the testator some of the 


9. Chintamoni Mahapatro v. Sarup, (1888) 15 Cal. 703. 

10. (1923) 46 Mad. 751 (P. C.); Affirming 40 I. C. 50=32 M. L. 
J. 85. 

11 . Venkatachala v. Sriranga, 38 Mad. 1064. 

12. Jagamha v. Ram Chandra, 31 Cal. 314 (316). 

13. Manik Lai v. Manchershi, (1876) 1 Bom. 269. 

14. Subhaiya Pandaram v. Muhammad Mustabha. (1917) 40 I C 50 

(52)=32 M. L. J. 85; Affirmed in 46 Mad. 751 (P. C.). . 

^ ^ » siso see Ramkanax v. Srif Sri Hari'Narayan, 

16. Kannan v. Nilakandan, (1884) 7 Mad. 337. 

17. Ramacharya v. Shrinivasacharya, (1918) 46 I. C. 19=20 Bom. 
L. R. 441. 
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Shebaits mortgaged the debutter property which was subsequently sold in 
execution of the mortgage-debt,, and the purchaser was aware of the will; 
heid that the purchaser had not acquired a title which could be supported 
in derogation of the dehutter, created by the testator; but, that Art. 144 of 
the Limitation Act, applied to such a case, and the time would run from 
the date when the possession of the defendant became adverse to the plaintiff 
shebaits?^ 


(4) Where a trustee had made an alienation of trust property, for con¬ 
sideration, the cause of action for a suit for declaration to the effect that 
the alienation was not binding on the trust, arose on the date of the aliena¬ 
tion and the suit was held barred under Art. 120 of the Limitation Act. 
Time will run in favour of an alienee for consideration though he may not 
be an alienee in good faith. 

(5) Where A, the trustee of a temple, exchanged certain temple lands 
with B, and obtained certain lands from B in exchange; and C brought 
a suit against A to recover the land obtained by A in exchange from B, and 
possession being decreed in favour of C, A was deprived of possession in 
execution of the decree; whereupon A*s successor brought a suit against 
B to recover the lands got by B from A ; held, that S. 10 of the Limitation 
Act did not apply to the suit; and that the transfer in this case was not the 
less a transfer for valuable consideration, because the consideration failed.^® 


387. The principle on which Courts of Equity in England 

refuse to interfere against bona Bde pur- 
Plea of bona Bde chasers for a valuable consideration, with- 
purc ase. notice, when clothed with the legal title, 

has no applicability to the Courts of British India.^^ This principle 
was -enunciated by their Lordships of the Privy Council, on appeal 
from the High Court at Calcutta in an early c.ase^* in these terms:— 


“It is necessary to say whether this case is to be decided upon the prin¬ 
ciples on which the English Court of Chancery acts in cases of resulting 
trusts when questions arise between the equitable owner and the purchaser 
for value without notice; or, whether it is to be decided upon the general 
rules of equity and good conscience, which bind the Courts in India, because 
the principle of decision must in either case be the same.” 


“It is a principle of natural equity, which must be universally 

applicable, that where one man allows another to 
Principle of natu- hold himself out as the owner of an estate, and a 
ral equity. third person purchases it, for value, from the ap¬ 

parent owner in the belief that he is the real owner, 
the man who so allows the other to hold himself out shall not be permitted 
to recover upon his secret title, unless he can overthrow that of the 
purchaser by showing, either that he had direct notice, *or something which 


18. Charu Chandra Pramanik v. Nahush Chunder Kundu, (1922) 50 
CaL .49=^1923 Cal. 1=74 I. C. 630=36 C. L. J. 35. 

s, ^ i9, Pfosanna Venkatachella v. The Collecto.r of Trichinopoly, (1914) 
38 Mad. 1064=33 I. C. 45. 

Rajagopalan v. Kasivasi Somasundara, (1906) 30 Mad. 316. 

Durga Parshad v. Shambu Nath, (1885) 8 All. 86. 

Ram Cgomar Koondoo v. McQueen, (1872) 18 W. R. 166 (P. C.). 

^ = .i 
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amounts to constructive notice, of the real title, or that there existed circum¬ 
stances which ought to have put him upon an inquiry, that, ilf prosecuted 
would have led to a discovery of it.”23 

Doctrine of bonst the Bornb3.y C3SC of ]\^o/yiiklct^ AtfyictTQ/yn 

fide purchase for v. Manchershi^ a case under Act IX of 
value. 1871, it was observed that 

“under the Indian Limitation Act IX of 1871, absence of notice of the 
infirmity of the vendor’s title, by reason of some trust or equity affectinig the 
property in the vendor’s hands, was not necessary in order that a purchaser 
for value from a trustee or mortgagee may insist on the character of bona 
fide purchaser for value, and this 'for the reason that a purchaser for value 
from a trustee or mortgagee, without notice of any trust or equity affecting 
the property, is protected already independently of the Limitation Act”. 

In Mancharji Sorahji v. Kongseoo and Thersoo^^ Couch, J., said 
as follows:— 

“The established doctrine of Courts of equity is, that if a purchaser of 
an estate at it full value takes with notice of a trust, he is (subject to the 
protection afforded by the Statute of Limitation) bound to the same extent 
and in the same manner as the person of whom he purchased.” 

But, in Bibee Jeebunnissa v. Umul Chunder Chacklanuvis it was 
doubted whether the doctrine of bona fide purchaser for value can 
be introduced in this country for the purpose of defeating the vested 
rights of parties. The defence is only available against equitable 
title, but not against one based on a legal title.'^^ 

Under the present Act IX of 1908, the period of limitation 

Assign, a volun- for a suit to recover trust property from 
teer, with or without the hands of assigns for valuable considera- 
notice. tion is prescribed by Art. 48-A: in case of 

moveables, and by Art. 134, in the case of immoveable property. 
If the property is comprised in a religious or charitable endowment. 
Arts. 134-B and 134-C, in the case of immoveable, and moveable 
property, respectively, protect him after the lapse of the prescribed 
period. But if the assign is a volunteer with or without notice, time 
does not run in his favour just in the same way as it does not run 
in favour of the trustee or his legal representative.®® It has been 
laid down in Venkatachella Reddiar v. The Collector of Trichina- 
poly, per Tyabji, J., that 

“trust property in the hands of a transferee in good faith for consideration 
without the notice of the trust cannot be followed by the beneficiary at all. 


23. Ram Coomar Koo.ndoo v. McQueen, (1872) 18 W. R. 166 (168) 
(P. C.). 

24. (1876) 1 Bom. 269 (280, 281) ; also see Dayal Jairaj v. Jivraj 
Ratansi, 1 Bom.*237 (Held, that if purchase be for valuable consideration 
and in good faith, without notice of the trust he need not rely on any law 
of limitation at all) . 

25. 6 Bom. H. C. R. 59 O. C. J. 

26. (1872) 18 W. R. 151. 

27. - Ibid, 

28. Herra Lai v. Premamoyee Debi, (1905) 2 C. L. J. 306. 
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See Trusts Act, S. 64. The right to follow arises only when the transferee 

* r 11 isiith: (1) if such a trans- 

Kignt to tollow feree has paid no consideration he is not an assignee 

trust property when for valuable consideration within the terms of S. 10, 
®*“*®®®* Limitation Act, and in his case a suit for the pur¬ 

pose of following the trust property is not barred by 
any length of time. But (2) where the transfer is an assignee for valuable 
, consideration, (o) if he has acted in good faith with- 

As^piee, ^ for out having notice of the trust he acquires immediate 
valuable considera- title to the property under S. 64 of the Trusts Act, 
tion with notice. or (b) if he has not acted in good faith, but has paid 

valuable consideration he acquires a good title after 
the lapse of the period necessary for extinguishing (under S. 28 of the 

Limitation Act) the right of the beneficiary to follow the trust property in his 
hands’L*® 

388. FOLLOWING THE TRUST PROPERTY.^It has 

been noticed already, in Ss. 356 and 361, ante, that the suit of the 
nature contemplated by this section must be (1) for the purpose 
of following the property, or (2) for the purpose of following the 
proceeds of the property, or (3) for an account of such property 
or proceeds. It is one of the conditions precedent to the applica¬ 
bility of the section, that the suit should be for the purpose of 
following property “vested in trust for a specific purpose’* in the 
hands of the express trustee.^® Section 10 of the Limitation Act 
does not apply, and save the suit from limitation where the property 
is not vested in a trustee for a specific purpose, meaning a purpose 
that is either actually and specifically defined, or a purpose which 
from the specified terms can be certainly affirmed. “This provides 
a sound and critical test by which to consider whether or not any 
particular test is within the provisions of the section.’’^- 

Their Lordships of the Privy Council held in Balwant Rao v. 

Puran Mal/^ that a suit in order to fall 
within S. 10, Act IX of 1871, excepting suits 
against trustees from limitation, must be 
brought for the purpose of recovering the 
trust property for the benefit of the trust; 
that section meaning that when trust pro¬ 
perty is used for some purpose other than 
that of the trust# it may be recovered, without any bar of time, from 
the hands of those in whom it has been vested in trust. Accordingly, 


Privy Council 
rulings. 

Purpose of re¬ 
covering trust pro¬ 
perty. 


29. (1914) 38 Mad. 1064 (1066) =33 I. C. 45. 

30. Bhurabkai v. Bai Ruxmani, (1908) 32 Bom. 394 (398). 

31. Khaw Sin Tek Chuah Hoot Gudh Neoh, (1921) 102 I. C. 832= 
49 I. A. 37=1922 P. C. 212 (P. C.) ; also see Mahomed Sa v. Khadir Sa, 
(1926) 103 I. C. 418=1927 Bom. 398=29 Bom. L. R. 241. 

, 32. (1883) 6 AIL 1 (P. C.); followed in Arunachellam Chetty v. 

Venkatachalapathi, (1919) 43 Mad. 253=1919 P. C. 62=53 I. C. 288 (P. 
G.) ; Referred in Khaw Sin Tek v. Chuah Hooi Gudh Neo.h, (1921) 49 I. A. 
3fel02 I. G. 832=1922 P, C. 212=25 Bom. L. R. 121 (P. C.). 
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'Wiiere the plaintiff was suing only for his own personal right to 
manage or in some way to control the management .of the endow¬ 
ment, and there was no question of recovering the property for the 
trusts of the endowment, the defendant also admitting that he was 
holding for the trust, S. 10, had no application, and limitation may 
bar the claim.In AriinacheUam Chetty v. Venkatachalapathi,^^ 
the Judicial Committee re-affirmed their view in. the case of Bed- 
7ua}it Rao v. Piiranmal,^^ and applied the rule of limitation where 
the plaintiff alleged right of beneficial ownership against a person 
in possession, not as in right of the gurukul, but as in the Chetties* 
own right, that is, not by any derivative title but in practical contra¬ 
vention of plaintiff’s alleged rights. Such a suit was held excluded 
by the twelve years’ limitation, and was not a suit falling within 
S. 10, Limitation Act, to follow the trust property in the hands of 
the defendant. 

389. Section 10, thus applies to suits brought by or on behalf 
Suit by benefi- of the cestui que trust, to recover for his 

ciary of original benefit of the trust property and, to apply 

the trust property to the proper purpose of 
the trust.Section 10 applies only where the person setting up 
adverse possession claims adversely to the beneficial owner;®® in 
other words, only to a suit by a beneficiary against an express 
trustee.®® If the defendant is not a trustee for the plaintiff, the 
latter is not entitled to the benefit of the provisions of this section.'*® 
A suit brought on behalf of a devastkanam for recovery of devas- 
thanam property from a former trustee, whether the former trustee’s 
right to the office was legally valid or otherwise, is governed by 
the provisions of S. 10, Limitation Act.*^ Section 10 applies to 
suits not only to recover specific property, but also to property 
substituted in place of the original trust property so long as it can 

33. (1883) 6 All. 1 (P. C.); applied in Aurobundo Nath Tagore' V. 
Manorama Dehi, (1928) 55 Cal. 903=1928 Cal. 670=112 I. C. 496; also see 
iasodha Bihi v. Parma Nand, 16 All. 256; and Giyana Samhandhora v. Kanda- 
sami Tamhiran, (1886) 10 Mad. 375 (477). 

34. (1919) 43 Mad. 253=1919 P. C. 62=46 I. A. 204=53 I. C. 288 
(P. C.). 

35. (1883) 6 All. 1=10 I. A. 90 (P. C.). 

36. Rangi Payi v. Baba, (1896) 20 Mad. 398; also see Kherodemoney 
V. Doorgamoney. (1878) 2 C. L. R. 112 on appeal 4 CaJ. 455 (Section 10 
applies only when a trustee is sued by a cestui que trust) ; and Arunachellam 
Chetty V. Venkatachalapathi, (1919) 43 Mad. 253 (P. C.) (Right to posses¬ 
sion of property of mutt, under custom and usage of mutt), 

37. The Advocate-General v. Punja Bai, 18 Bom. 551. 

38. Naihe Pujare v. Radha Binode, (1918) 47 I. C. 290 (Pat.). 

39. Jamnadas Gordhandas v. Damodardas Chunilal, 1927 Bom. 424= 
103 I. C. 225=29 Bom. L. R. 418 (Not applied to a suit against an executor). 

' . 40. ' Fink V. Maharaj Bahadu/r, (1898) 25 Cal. 642.- 

‘41. Subrdmaniya-Aiyar_\. Shibba •(1913)_.?I. j.lC, 421 (Msid.) ., 
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be traced. It may also be the fruits or produce of the original or 
substituted property.^* 

[ Illusfraiipns. 

(1) Section 10 applies where the suit is brought by a beneficiary, against 
the defendant who is an express trustee; and is not applicable to suit by a 
co-trustee against the legal representatives of his co-trustee for recovery of 
trust property,—^Art. 120 applies to such a suit.^^ 

A 

(2) Where a settlement-deed was made by a debtor for payment of his 
debts, but it was not communicated to or accepted by his creditors, the 
^trust was held to be only for the benefit of the settler, and hi's creditors 
could not avail themselves of the provisions of S. 10, Limitation Act.^^ 

(3) Where the plaintiff, brought a suit against defendants co-trustees 
alleging breaches of trust, and improper dealings with the temple property, 
and the plaintiff also asked for an injunction to restrain the defendants 
from excluding them from management, held that the suit could not be 
regarded as a suit by the beneficiaries and was not within S. 10, Limitation 
Act.« 


(4) Where the.plaintiff brought a suit against the executors of the will 
of her grandfather, for a declaration of absolute title to the property as heir, 
and not under the will as a beneficiary, held that the executors were not trus¬ 
tees for her, and the property did not vest in them for any specific purpose 
in her favour; and, such a suit is not one for the purpose of following such 
property in the hands of the executors and trustees. 

(5) Where a testator directed by his will that certain charitable or 
religious endowment be established from the corpus, and income of his estate; 
and, certain members of the community complained that the funds had betn 
misapplied, and diverted to other purposes under trust-deeds executed by the 
widow of the deceased; held that the suit was not one for the rectification 
of the deed of trust, but rather against the widow and her assigns for the 
purpose of following the trust property in her hands, and having it applied 
to the proper purposes of the trust, and therefore, came within S. 10 of the 
Limitation Act.^^ 


(6) Where a grant was made by the head of Gosatni mutt to his brother 
for his maintenance, a suit by a successor to recover the land was held 
not barred by limitation, and the grant property was liable to revert to the 
representative of the mutt on the death of the grantee.^® 


390. A suit by the trustees to recover the property of a temple 
• ^ ^ from ex-trustees who had been properly 

Suit against ex- dismissed from his office by the Temple 
trustee. Committee has been held to come within this 

section.^® A suit by the present manager of a mutt, against the 


42. , Shephard, p. 42; Rustomji, p. 95. 

43. Jamnadas Gordhandas v. Damodardas Chunilal, (1927) 103 I. C. 
225=1927 Bom. 424=29 Bom. L. R. 418. 

44. Fink V. Maharaj Bahadur, (1898) 25 Cal. 642. 

45. Ranga Pax v. Baha, (1896) 20 Mad. 398. 

46. Ayeshbai v. Ebrahint Haji Jacob, (1908) 32 Bom. 364=10 Bom. 

L. R. 117. * ' 



The Advocate-General w. Punjabai, (1894) 18 Bom. 551. 
Sathiarama Bharati v. Sarava/nabafi, (1893) 18 Mad. 266. 

Vircisami v. Subba, 6 Mad. 54, . 

% 
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assignees of the predecessor in office, on the ground that the assign¬ 
ment was in violation of the trust, is a suit to follow trust property 
within the meaning of S. 10 of the Limitation* Act.®° This section 
is, in the main, designed to meet a suit brought for the purpose of 
following misapplied trust funds for the benefit of the trust.’"^ 

Illustrations. 

(1) In a suit by members of caste and worshippers at caste temple against 
trustees of caste and temple property, alleging negligence and wilful default 
on the part of the trustees, and seeking to make the defendants liable in 
respect of the moneys lost to the caste, and temple funds, held that^ under 
the provisions of S. 10 of the Limitation Act, the suit was not barred by 
time. 2 

(2) Where a sum of money was deposited as palla or dowry, on behalf 
of the husband with the father of the girl, and this fund had been misappro¬ 
priated either by the original trustee or after his death by his legal repre¬ 
sentatives, the suit brought to recover the sum was held governed by S. 10 
of the Limitation Act.^ 

(3) Where plaintiff, as dharmakarta of a Hindu temple, sued to recover a 
certain sum alleged to have been misappropriated by the defendant, a former 
dharmkarfa, who had been removed from office, the suit was held to disclose 
a right to follow trust funds in his hands(, and was treated as a suit falling 
within S. 10 of the Limitation Act.** 

(4) Where the plaintiff, a Zemindar, sued to remove the defendant from 
the office of head of the mutt alleging that he was maintaining his family 
with the produce of the property of the myiitt, and that he had failed, to 
perform the ceremonies of the institution; the suit was held to fall under 
S. 10, Limitation Act, its object being to prevent a specific endowment from 
being directed from its legitimate purpose, and to re-attach it to that object.® 

(5) Where the plaintiff sued his father for possession of certain property 
as being stridhan property of his late mother, alleging that the defendant 
had traded with the property and misappropriated it, held that the suit 
was not barred under S. 10, Limitation Act.® 

(6) Section 10 does not save from the bar of limitation cases where 
breach of trust alleged consists in failure to get in trust property. 

391. It has been held, following the Privy Council view in 

. Balwant Rao v. Puranmed^ that where a 

of ^ustee^ defendant claims to hold certain properties 

as a trustee, and not as his own, there is no 

50. Sathiarama V. Saravanabaji, (1893) 18 Mad. 266; also see and cf. 
Mahamed v. Ganpati, 13 Mad. 277; and Jamal v. Murgaya, 10 Bom. 34. 

/vs ]a Shrinivasa Charya, (1918) 46 I. C. 19 (Bom.) 

(Held that S. 10, is not applicable to assigns for valuable' consideration 
from express trustees) . 

2 . Thackersey De-wraj v. Hurhhum Nursey, (1883) 8 Bom. 432.* 

3. (1908) 32 Bom. 394=10 Bom. L. R. 540. 

4. Sethu V. Subramanya, (1877) 11 Mad. 274. 

5. Sethappayya y. Pereasami, (1890) 14 Mad. 1. 

/'lonc V. Krishna, (1890) 14 Mad. 61; cf. Jadunatk v. GirdhardaSj 

(1905) 27 All. 513 (Where no allegation of misapplication of trust property. 
Art. 124, or Art. 144, applied) . 

7. Kolta Tholasingdm v. Vedachalo. Aiyah, (1917) 42 I. C. 544 (Mad.). 

6 . (1883) 6 All. 1 (P. C.). 
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period of limitation within which a suit may be brought to recover 
them on behalf of the trust.® Also, where the plaintiff is suing 

1 • personal right to manage, 

office. ^ ^ some way to control the manage¬ 

ment, of the endowment, and there is no 
question of recovering the property for the trusts of the endowment, 
the defendant also admitting that he was holding for the trust, 
S. 10 had no application and limitation may not bar the claim.'^® 
Ordinary period of limitation applies to a suit for possession of 
trust property as manager.*' 


Illustrations. 

(1) Where the plaintiff sued for declaration that their families were 
entitled to exclusive management of the affairs of a Malabar devasom, held 
that the claim to exclusive management was barred by limitation; and S. 10 

did not apply.^2 

(2) Where plaintiff claimed to be hukdar or general trustee of an 
endowment, and sued for possession of certain villages connected with an 
endowment, which had been made over by the East India Company to the 
manager of a temple, held that the possession of the defendant was adverse 
to that of the plainblf; and S. 10 had no application to the case.^® 

(3) Where the defendant did not purport to hold the property in a 
manner adverse to the trust, and the plaintiff did not purport to bring this 
suit either as beneficiaries under the trust, or on behalf of the trust, but 
for their own personal right to manage or control the management of the 
endowment, S. 10 was held to have no application to the suit.’^ 

(4) Section 10 does not apply to a suit brought on failure of the object 
of a trust to recover for the plaintiff’s own use, and not for the purpose of 
the trust, the trust money remaining in the hands of the trustee.^5 g^t 
S. 10 has been applied to a suit by one trustee against his co-trustee, 
where the claim was to follow the trust property for purposes of joint 
possession, and joint management of the trust property, and the defendant 
was not holding adverse possession of trust property.'® 

(5) A suit to remove the trustees of certain debutter property, claiming 
title to be appointed trustees, and to recover property improperly dealt with 


9. Ambalam v. Rev. Bartle, (1911) 36 Mad. 418. 

10. The Secretary of State v. Prasad Bapuli, 46 Mad. 259 (298) ; 
also see Kctrint Shah v. Nattan Bivi, 7 Mad. 417; also see Nilakatidhen v. 
Padmanabha, (1894) 18 Mad. 1 (10) (P. C.). 

11. Jadunath Prasad v. Girdhar Das, (1905) 27 All. 513 (Art. 124, or 
144, applied). 

12. Nilakandan v. Padmanabha, (1890), 14 Mad. 153. 

13. Amhalavana Pandora v. Meenakshi, (1902) 43 Mad. 665=1921 
P. C. 97=56 r. C. 730=47 I. A. 191 (P. C.). 

14. Aurobiudo. Nath Tagore v. Monorama, 1928 Cal. 670=55 Cal. 
903=112 1. C. 496. 

15. Jasgdha Bibi v. Parmanand, (1894) 16 All. 256. 

16. Shunmugappa v. Sangarya Chetty, (1923) 74 I. C. 120=1924 Mad. 
125=18 L. W. 907; cf. Rangi Payi v. Baba, (1896) 20 Mad. 398 (Held 
that a suit against co-trustee to make good the loss resulting to trust by 
reason of defendant’s breach of trust, is not one falling under S. 10). 

:i:u. 52 
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by the defendant as trustee, is one falling under S. 10 of the Limitation Act, 
being a suit to recover trust property for the purpose of the trust. 

(6) A claim to vindicate the personal right of a trustee to the possession 
t)f immoveable property against another person claiming such right in the 
same character is not governed by S. 10, Limitation Act."^® 

(7) A suit to recover possession of a temple from the managers, in .whose 
hands its management was vested under an agreement, is in time if brought 
within 12 years. 

(8) Where certain offices in a temple and the endowments attached 
thereto were held jointly by the members of two branches ocf a family, and 
j>laintiff sued to establish his right to entire offices, and to recover possession, 
held that the defendant could assert his title by adverse possession to a 
divisible right in the property. 

(9) Section 10 of the Limitation Act applies only where the person 
setting up adverse possession claims adversely to the beneficial owner. 
Where, however, a person has been performing the duties of a shehait of an 
idol, and applying the trust funds to the proper purposes of the trust, and 
claims the right to hold that office and to perform those duties section 10 
has no application, and he can acquire that right as against the original 
shehait by adverse possession. 

(10) Section 10 has no application to a suit to recover certain dues 
which the plaintiffs claimed to be payable, out of the proceeds of the pro¬ 
perty belonging to the temple, as remuneration in respect of their services in 
connection with the temple, where the claim was not shown to be charged 
upon property.22 

392. A suit by a trustee to recover trust property improperly 

alienated by a previous trustee, in violation 

mproper aliena- trust, is a suit to follow trust property 

tion of trust pro- -^i • • r r- ^ ^ 

within the meaning of S. 10 of the Limita¬ 
tion Act, and such a suit is not barred by any 
length of time unless the transferee is an assignee for valuable con¬ 
sideration to whom the defence of limitation is open xmder the 
provisions of this section.^® 

Illustrations. 

(1) A debutter property was endowed for the worship of a deity, and 
other religious purposes. A former shehait transferred the. property by a 
deed of gift to the defendant’s predecessor. A suit by the present shehait 

^ ^ 

• ~ ' - ■ ■ • ■ ■ ■■ ■ I Ul 

17. Sreenath v. Radhanath, 12 C. L. R. 370; referred in Rampadarath 
V. Basdeo Das, 63 I. C. 231 (233) (A trustee cannot claim a right of adverse 
possession in the trust property). 

18. Karim Shah v. Nattan Bihi, (1883) 7 Mad. 417; also see Giyana 
Samhandha v. Kandasami, 10 Mad. 375 (477). 

19. Narayaria Chettiar v. Lakshmanan, (1915) 29 I. C. 1 (3). 

20. Alagirisami Naickar v. Sundareswara Ayyar, (1898) 21 Mad. 278. 

21. Nathe Pujare v. Radha Binode Naik, (1918) 47 I. C. 290 (Pat.). 

22. Sri Sri Baidya Nath v. Har Dutt Dzvari, 1926 Pat. 205=5 Pat. 249 
=94 I. C. 826. 

23. - Jagamha Goswami v. Ramchandroi, (1903) 31 Cal. 314; also see 

Prasanna- Venkatachella v. The Collector of Trichinopoly, (1914) 38 Mad. 
1064=33 I. C. 45; also see and cf. S. 38C>: **Assi§;ns for valuable con- 
sideration’b ^ 
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* ^ 

to recover possession of the property on the ground that the said transfer 

, confer any title on the defendant^ was held to come within S Id 
of the Limitation Act.** 

(2) .Where K, the manager of a wio//i, sold to B, the miras malki (owner- 
ship of miror tenure), of certain lands appertaining to the nuith, subject 
to payment of certain assessments, and R, the successor as manager, sued 
to set aside the sale and failed; and more than 12 years later, the plaintiff, 
then manager of the math brought a suit against the defendant, who was 
the vendee of B, to recover possession of the lands, and to recover assess¬ 
ments for the three previous years to the suit; held that the defendant’s 
possession being adverse to the ownership of the math, during 12 years 

death, the plaintiff’s claim for possession was barred by time; 'but 
his right to recover three years’ arrears of rent as reserved by the mirasi 
grant was not affected.*® 

(3) .A mahant is not competent to alienate the endowed property except 
for the benefit of the endowment; and he being only, a limited owner, limi¬ 
tation for a suit for possession of property alienated by him runs from 
the date of his death. 

(4) A suit by the dharmakarta of a Hindu temple, who did not derive 
his title through his predecessor in office, against the defendant to whom 
trust property had been demised on a perpetual lease by a previous dharma- 

disaffirming his acts, was held maintainable, and the period of limi¬ 
tation ran not from the date of the lease, but from the date of the accession 
of the plaintiff to his office.*^ 

(5) Section 10 of the Limitation Act was applied to a suit for the 
purpose pf recovering trust property improperly alienated by predecessor of 
the trustee of a Malabar Devasom.^^ 

(6) Where a grant by the head of a mutt was made to his brother for 
his indntenance’ the deed of grant being in terms absolute, and the lands 
came into possession of his widow, and a mortgagee from her; held that 
a suit by plaintiff for possession of the lands, was not barred by limitation. 

393. SUIT FOR ACCOUNTS OF TRUST PROPERTY. 

— In dealing with the legislative changes in S. 10 of the Limitation 
Act (vide S. 351, ante), it has been pointed out that in view of the 
conflict of authority on the question of applicability of S. 10 of the 
Limitation Act, 1877, to suits for accounts between a cestui que 
trust and trustee, the present section has introduced the words “or 
for an account of such property or proceeds/’ to make it clear that 
such suits are within the scope of this section. 

• The Calcutta High Court has held in Dhanpat Singh v. 

since 1909 when the new Limitation Act came 

force, there is no limitation under S..10 for a suit for accounts 
against a trustee. This provision, however, cannot revive a claim 


• '24. . Jagamha V. Ramchandra, (1903) 31 Cal. 314. 

25. Vithalbowa v. Narain Daji Thite, (1893) 18 Bom. 507. 

.26. Rampadaraih v. Basdeo Das, (1921) 63 1. C. 231=1922 Pat 178 

27. Mqhotned v. Qanpati (1889) 13 Mad. 277 (Relied on Papaya v! 

Ramanq; 7 Mad. 85;Vawfl/ v. Murgaya, 10 Bom. 35; and Modho Koery v 
Tekait Ram Chunder, 9 C^\. * 

28. Vedapuratti v. Vallahha, (1890) 13 Mad. 402. 

29. Sqthianama v. Saravanabagi, (1393) 18 Mad. 266. 

30. (1920) 57 I. C. 305=24 C. W. N. 752. 
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lor accounts barred under the provisions of the old Act. Accord¬ 
ing^ to Calcutta High Court and some other High Courts,®^ a 
trustee dc son tort stands in the same position as an express trustee, 
and is liable to be sued as such. But this view is not shared by the 
Allahabad High Court,®® and the Lahore High Court. {See 
S. 365, ante.) 


394. Under the present Act, the words *‘or for an account of 

such property, or proceeds thereof/* have no 

tee“ under”*present the property is 

Act vested in a trustee for a specific purpose, a 

suit for account and refund of the trust 

property cannot according to S. 10 of the Limitation Act, be time- 

barred by lapse of time. But even in spite of these words it has 

been held by the Madras High Court in Kotta Tholaslngdm Chetty 

V. Vcdachala Aiyah/^ that a claim against a trustee for failure to 

obtain possession of the corpus and income 
Failure to get in property is governed by the ordinary 

trust property. limitation and does not fall within 

the scope of S. 10 of the Limitation Act. This section in the old 
Act did not save from the bar of limitation cases where it was 
sought to render a trustee accountable not for property which had 
come into his hands but for property which but for his wilful 
default or neglect would have come into his hands. As observed 
by Wallis, J., the effect of introducing the words “or for an account 
of such property or proceeds^* in S. K) of the Limitation Act of 
1908, has not been to make a trustee liable for an indefinite time 
and without bar of limitation for breaches of trust in failure to 
get in trust property. 


Illustrations. 


(1) Where, on the death of her husband, a widow handed over a certain 
sum of money to her brother for the benefit, and education of her two sons, 
and the brother misapplied a part of those funds, he was held accountable 
and liable to refund the trust moneys, under S. 10 of the Limitation Act.s® 


31. Rafa Peary Mohun v. Mandhar, (1923) 74 I. C. 373= 

1924 Cal. 160=27 C. W. N. 989 (993) ; Kshitish v. Radhika, 35 Cal. 276; 
Gopal Chandra v. Kariick, 29 Cal. 716; and Sheo Shanker v. Ram, 24 Cal. 
77; Kuppan v. Munde Kothil, (1912) 37 Mad. 373; and Khatry Saidi Begam 
V. Secretary of State, (1925) 5 Pat. 539=94 I. C. 433; and Moosahhai v. 
Yacoohhai, (1904) 29 Bom. 227 (281). 

32. Beharilal v. Shiv Narain, (1924) 47 All. 17=1924 All. 884=22 
A. L. J. 866. 

33. Robson v. Administrator-General, 1929 Lah. 753; and Mt. Kishan 
Dei V. Ram Chand, 1927 Lah. 773. 

34. (1917) 42 I. C. 544=1917 M. W. N. 651=6 L. W. 523=41 
Mad. 319=22 M. L. T. 388 (Followed in 70 I. C. 87 Mad.). 

Cf- Pearey Mohun v. Mandhar, (1923) 74 I. C. 373=1924 Cal. 160= 
27 C. W. N. 989; and Dhanpat Singh v. Mohesh Nath, (1920) 57 I. C. 805 
=24 C. W. N. 752. 

35. Chintamon Raoji v, Khanderao, (1927) 52 Bom, 184=1928 Bom. 
58=107 I. C. 705. 
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inir if * husband's father to the keep¬ 

ing of the wife s father, as a fund constituting her folia or dowry in accord- 

?riWs'^f!!lh the usage of the caste; and that fund was misapproprfated by the 
lad/s father, the property was held vested in him for a spcciHed pu^ose 
Within the meaning of S. 10, Limitation Act.so ^ Purpose, 

oc ^ succeeding trustee may acquire a good title from an outsider 

mis“pria«oi"f' “"Sinai 

the hiidy^i^n- ProP^ty, save the unallotted shares, came into 

the hands of Directors of a Company, and the case beyond unallotted shares 

was one of gross negligence in the performance of fiduciary duties, not one 
of rLimS S. 10 

• (5) A suit for an account against a karta of a joint Hindu family does 
not come under S. 10 of the Limitation Act, as this section applies only 

a ^orta of a Hindu family is not vested with the property belonging to the 

ht"Arf' f account is governed as to limitation 

by Art. 120 of Schedule I, to the Limitation Act.^e 

395. In Peary Mohun Mukherjee v, Manohar Mukherjee*^ 

Two forms of P'*- A®utosh Mookerjee and Rankin, JJ.). 
account. observed that, as explained by Kinder- 

sley, V.C., in Payiington v. Reynolds 
there are two forms of account which can be claimed by a cestui 
gue trust against the trustee. 

■'One IS an account of all such of the moneys or funds comprised in the' 
trust-deed or from time to time subject to the trust thereof as has been 
possessed or received by the trustee or by any person by his order or for 
his use. The other is an account, in addition to the former account, of 
the moneys or funds comprised in the trust deed or from time to time 

*’’“** ‘hereof, which might without the wilful neglect, or 
default of the trustee have been so possessed or received.”.“In taking 

“harge the trustee with 

fgir and h « "ot permitted to show that 

in IL i.?? u "'‘’’“b ‘he trustee should have got 

tLen^ 1 *° n®* i.“ ■ ^ trustee, where a common account is being 

aaol^te th^seW "f®'’ '^hich arises on the 

Ts a 7e™ Mmnn rne’t' ‘ ‘“ w«ful default 
unless SerlXf hel ! “ accounting party, and is not made 

been revived*!” ^ “®®*® °t assets which might have 

f 

It does not appear from the observations of the learned Judges in 
this case, t hat virhen a suit is framed on the footing of wilful, 

R ^ Bh^rabhai v. Bai Ruxamani, (1908) 32 Bom. 394=10 Bom. L. 

87=1922 MaT^^9 Adikesavalu Naidu, (1922) 70 I. C. 

xf Fleming South and West Company, Limited v Kessoinii 

Natk (mS) 9 Bom. 373 (399) (Relied in 42 I. C. 544, .^ra) ^ 

T <^^20) 58 I. C. 877=32 C. 

i-'- j* l., W, N. 356* 

r 1 379)=27 C. W. N. 989 (993)=1924 

• loU« 

^1. (1858) 4 Drew, 253; 113 R. R. 360; 62 E. R. 98. 
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(Icrfault, that there is any bar of limitation to the accounts being 
fliivcted on that basis, if evidence of wilful default is adduced; 
and if there has been no adjustment of accounts between the 
shchait and the debutter estate, accounts directed would unavoid¬ 
ably extend over a long period of time. Similarly in Dhanpat 
Singh V. Mohesh Nath^^ it was held, that the obligation of a trustee 
to account may be treated as continuous, and the. person who is 
entitled to call for an account has the right to demand an account 
at every moment of the time during which the trustee acts as such. 

TITLE III: EXPLANATION. 

396. JTELIGIOUS ENDOWMENTS. — In Vidya Varutki 

. y Thirtha v. Balusami Ayyar,^^ their Lord- 

PriVy Council g^ips of the Judicial Committee, held that 
ruling in 44 Mad- endowments of a Hindu muttf are not 

“conveyed in trust,” nor is the head of the 

mutt, a'^rustee” with regard to them save as to any 
perty proved to be vested in the head for a specific and definite 
object Consequently, where the head of a mutt had grant^l a 
permanent lease over a part of the mutt property not proved to be 
tiie subject to a specific trust, Art. 134 of Sch. I, Limitation Act, 
which contained the expression “conveyed in trust was not applied. 
It was observed that the same rule applies to the endowments of 
Muhammadan religious institutions and to altoations made by the 
sajjadanashin or mutwalli. The Madras High Court had pro¬ 
ceeded on the authority of Ram Parkash Das v. Ana«4 D<^ to 
hold that the head of the mutt was a trustee of the endowed pro¬ 
perties and that consequently, Art. 134 applied.^ It was explained 
by the Judicial Committee, that the term “trustee was used by 
them in a general use by way of a compendious expression to 
convey a general conception of the obligations » ^ah^t 
according to the laws and usages of the country. A trust m the. 
sense in which the expression is used in English law, is unknown in 
the Hindu system, pure and simple. It was said that 

“under the Hindu law the image of a deity of the Hindu pantheon is a 
‘juristic entity", vested with the capacity of receiving gifts and 
property Religious Institutions, known under different name^ are regarde 
arpossessing thl same Suristid capacity, and gifts are made to them .o nomm. 

^ when the gift is directly to an idol or a temple, the seism to ^m- 
piete the gift is necessarily effected by human agency. Called by whatever 
name he only the manager and custodian of the idol or the mshtuUou 
In almost every case he is given the right to a part of t he usufruct, th 

42. (1920) 24 C. W. N. 572=57 I. C. 805; also see 

Hurhhun, (1883) 8 Bom. 432 (Suit against trustees on basis of negligenc 

and wilful default of trustees). , , , r' \ 

43. (1921) 44 Mad. 831=48 I. A. 302—41 M. L. J. 346 (F. C.). 

44. (1916) 43 Cal.-707^43T. A. 73 (P. C.). ' 

45^ See 40 Mad. 745 s.c. on appeal, 44 Mad. 831 (P. C.). 
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us^e and custom. In no case was the property conveyed to or vested in 

of thr^r ^ English sense of the term, although in view 

in fhA and duties resting on him, he is answerable as a trustee 

in the general sense, for maladministration .* 


r “The conception of a trust apart from gift was introduced in 
India with the establishment of Moslem rule.but the 

Muh^madan law relating to trusts differs fundamentally from 
the English law.^’^^ Their Lordships stated that 

”It owes its origin to rule laid down by the Prophet of Islam; and means, 
the tying up of the property in the ownership of God the Almighty and the 
devotion of the profits for the benefit of human beings’. ‘When once it is 
declared that a particular property is tfakf, or any such expression is used 
as implies twA-/, or the tenor of the document shows, as in Jawan Doss Sahoo 
y. Shah Kuheer-opd-deen,^^ that a dedication to pious or charitable purposes 
IS meant, the right of the wakf is extinguished and the ownership is transferred 
to the Almighty. The donor may name any meritorious object as the reel- 
pient of the benefit. The manager of the wabf is the mutwalli, the Governor 
ouperintendent, or Curator. In J'ewan Doss Sahoo's case, the Judicial 
Committee called him ‘procurator’. It related to a khankah, a'Muhammadan 
Institution analogous in many respects to a mutt where Hindu Religious 
Instruction is dispensed. The head of these khankahs, which exist in 
large numbers in India, is called a Sajjadanashm. He is the teacher of 
religious doctrines, and rules of life, and the manager of the institution 
and the administrator of its charities, and has in most cases a larger 
interest m the usufruct than an ordinary mutwalli. But neither the Sajja- 
danc^htn nor the mutwalli has any right in the property belonging to the 

wakf; the property is not vested in him, and he is not a ‘trustee’ in the 
technical sense".^9 


moo—accord- 
T A ^ in case of Abiram 

• Goswami^^ that 

■■the language of S. 10 gives the clue to the meaning and applicability of 
Art. 134. It clearly shows that the article refers to cases oj. specific trust 
and relates to property ‘conveyed in trust’.” 

But It differed in its conclusions from the Allahabad Full Bench 

ruling m BehanM v. Muhammad Muttaki^. where a Saijadanashin 
was held to be a “trustee”, and a suit to set aside 

executed by his predecessor in office was held barred under Art^ 134 
50 Cal. 329 (P. JT 

C.). Lordships of the Privy 

__ Council affirmed the ruling in Vidya 

8«i?922^''c.?2T=65'i-. c“ ^ PP' 

47. Ibid., (1921) 44 Mad. 831 (840) (P C ) 

48. (1840) 2 M. I. A. 390. ’ 

C 1M=6S^^ 0921) 44 Mad. 831 (840)i=1922 P. 

■ 50. (im)3^VL-mk^36 I. A. 148 (P C ) 

L (1898) 20 All. 482 (F. B.). ' 

(P. ^^<*=”23 P. C. 44=50 Cal, 329=50 I. A. 84 
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VariithVs casc,^ and these decisions were followed in Ganga Prosad 
V. Kxdadanada Roy^ where it was held by the Calcutta High 
Court that for application of S. 10, Limitation Act, two conditions 
must combine, there must be a trustee with an express trust and 
an estate or interest vested in the trustee. Therefore, in view of 
the Privy Council pronouncement, it was difficult to maintain that 
S. 10, had any application to the case of an endowment in which 
there is a dedication in favour of the deity. Similarly, the Allaha¬ 
bad High Court, held in Jaisht Madho Achariyaji v. Thakur Sri 
Gat Ashram Narainji,^ that a mutwalli or custodian of the endowed 
property of the temple may, in a general way, be described as a 
“trustee,” but no property is vested in him upon trust for any 
specific purpose. Therefore his position is not that of the express 
trustee referred to in S. 10, Limitation Act. 


397. In Mt. Rukeya v. Mt. Nazira^ the Calcutta High Court 

followed the Privy Council authorities for 
No adverse P®®" holding that the mutwalli has no legal estate 
session o mutwa i. property which had been dedicated to 

the Supreme Being, and in such circumstances no question of 
limitation arises. If a person takes possession of certain property 
as mutwalli and holds possession of it on that basis, he cannot 
afterwards turn round and say that the wakf being void, he was 
in possession in his own right and claim the property as his own 
as against the beneficiaries. This question has been elaborately 
discussed in the case of Alamgir Khan v. Kamrunnissa,'^ the prin¬ 
ciple of which seems to be that having come into possession under 
one title, he cannot improve his position by asserting that that 
title was non-existent, but he held under some adverse right which 
extinguished the title of the beneficiaries under the deed by virtue 
of which he entered into possession. 


398. The Privy Council rulings noted in S. 396, above, were 

understood to lay down, in the words 
of the Statement of Objects and Reasons of 
the Bill, which was passed into law as 
Amendment Act I of 1929. 


Amendment 
I of 1929. 


Act 


“The (Civil Justice) Committee’s recommendation refers, it is under¬ 
stood, to the decisions of the Privy Council in Vidyavaruthi v. Balusami,^ 
and Abdul Rahim v. Narain^ which lay down that a Dharmakarta, Mohantf 
or manager of a Hindu Religious property or the Mutwalli or Sajjadanashin 
in whom the management of Muhammadan Religious Endowments is vested ' 


3. 48 I. A. Z02; supra. 

4. (1926) 94 I. C. 235 (241)=1926 Cal. 568=30 C. W. N. 415. 

5. (1928) 50 All. 265=1928 All. 134=108 I. C. 452. 

6. 1928 Cal. 130=105 I. C. 647=55 Cal. 448. 

7. (1906) 4 C. L. J. 442, cited in 1928 Cal. 130, supra, 

8. 44 Mad. 831 (P. C.). 

9. 50 Cal. 329 (P. C.). . - . 


m ^ m. 
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are not trustees within the meaning of the word as used in S. 10 of Uic 

Limitation Act, for the rcJisoii th^t the property does 
Reasons for not vest in them." “The result is that when a suit 

change. is brought against a person, not being an assign for 

valuable consideration, endowments of this nature 
not protYted. The Committee’s recommendation is that S. 10 of the 
Act should be amended so as to put Hindu and Muhammadan religious 
endowments on the same footing as other trust funds which definitely vest 
trustee. After consulting the Local Governments, the Government of 
India have come to the conclusion that Hindu. Muhammadan and Buddhist 
religions ^ well as charitable eitdowmcnts should be included within the 
scope of S. 10 of the Act. The Bill gives effect to this conclusion, 


Xhe Amendment Act I of 1929 came into force from 1st Janu¬ 
ary, 1929, and does not apply to suits brought before that date, 
retrospectively; and, it has been held by their Lordships of the 
Judicial Committee, in a recent case,*'' that S. 10, as amended by 
(Amendment) Act, I of 1929, came into force on 1st January, 
1929; and where the suit, which was the subject of the appeal to 
Privy Council was brought in 1926, “the question whether it wa.s 
then barred by limitation must depend upon the law of limitation 
which was applicable to the suit at that time”. Accordingly, it 
was held that the rule of decision in Vidya VaruthVs case,^'^ inter¬ 
preting S. 10 of the Limitation Act as it stood unamended at the 
time of the institution of the suit, was to be applied to the case. 
However in Chinkan Pande. v. Mahant Durga Bharthi^^ the Oudh 
Chief Court has relied upon the rule of law laid down by the 
Privy Council in Vidya Vartifhi's as authority for holding 

that the property appertaining to the asthan of Parela, was not 
vested in trust for any specific purpose, and S. 10 did not apply to 
the case, and the plaintiff Mohant's suit against the defendant 
holding title, under a transfer of 1893, was barred by time. 


11. (1) Suits instituted in British India on 


Suits on foreign 
contracts. 


contracts entered into in a foreig’n 
country are subject to the rules of limi¬ 
tation contained in this Act. 


(2) No foreign rule of limitation shall be a de¬ 
fence to a suit instituted in British India on a contract 
entered into a foreign country, unless the rule has ex¬ 
tinguished the contract and the parties were domiciled in 
such country during the period prescribed by such rule. 


10. See Gazjette of India, 1^7, Part V, p. 223. 

11. Allah Rakhi v. Shah Mohammad, 56 All. 111=1934 P. C. 77 (78) 
=147 1. C. 887 (P. C.), 

12. 48 I. A. 302 (312) (P. C.). 

13. 1934 Oudh 96=147 I. C. 607=11 O. W. N. 39. 

14. 1922 P. C. 123=65 I. C. 161=48 I. A. 302=44 Mad, 831 (P. C.). 
53 


418 


The Indian Limitation Act. 


[g. 11 


SYNOPSIS. 

399. Scope of the provision—Execution of decrees of foreign Courts. 

400. Principle of the section, 

401. Suit on foreign judgment. 

399. SCOPE OF THE PROVISION.—Section 11, is 
expressly confined to “suits .... on contracts entered into a 

foreign countr>^”; but the principle which underlies the section is 
that 

“suits and applications must be brought within the period prescribed by 
the local law of the country within which the suit or the app'lication is 
brought, that is to say, it is the lex fori which governs. 

Illustrations, 

(1) Where a decree was passed by the Baroda Court in 1909, and 

, was first executed there in 1913, it being within the 

Execution-pro- time prescribed by the law in Baroda; and it was 
ceedmgs on de- transferred to the Ahmedabad Court (British India) 
crees of foreign for execution in 1915; held that the execution of the 
Courts. decree was barred according to the British Law of 

Limitation which governed the case.*^.® 

(2) In an application to execute a decree under a certificate granted 
by a civil Court in Cooch Behar with reference to a decree for arrears 
of rent under Rs. 500 it was held that the Courts in British India had 
authority to execute such decrees subject to the law of 'limitation which 

would 'be applicable to the decree if it had been passed in a Court in 
British India.V 

(3) A minor-decree-holder, making an application for execution through 
guardian, m a Court in British India, in respect of a decree passed in Cooch 
Behar, was given the advantage of S. 7, Act XV of 1877, for the period 

of his dilsability, the law defining the limitation for suits being part of 
the lex forOfi 

(4) Where an application for transmission of a decree of 1911, 
p^sed by the District Court of Mysore; to the High Court of Madras 
(Original Side), for purposes of execution was filed in the former Court 
in 1916, and allowed in 1919; whereupon, the application for execution 
was filed in the Madras High Court, in 1921; and the judgment-debtor 
pleaded bar by limitation: it was held 

(0 Per Schwabe, C.J., that the validity of an application as a step 
in aid of execution, should be decided according to the law of the place 
where such application was made, namely, the Mysore law; and the foreign 
judgment of the Mysore Chief Court was res judicata.^P 

(n) Per Wallace, J., that the law of limitation applicable to an appli¬ 
cation for execution filed in a Court in British India is the British Indian 
law; that under the British Indian law. an application for transmission of 
the decree was a step in aid of execution, and consequently the petition 
for execution was not barred by limitation. 20 ’ 


15. Nabibhai Vazirbhai v. Dayabhai Atmlak, (1916) 40 Bom 504 

16. Ibid. 

17. Hukum Chand v. Gyanender Chunder, (1887) 14 Cal. 570. 

18. Mon Mohun Buksee v. Gunga Soondery, (1882) 9 Cal. 181. 

19. Sreenivasa Ayyangdrw. Narayana Rao, (1922) 45 Mad. 1014 (1020). 

20. Ibid.f 45 Mad. 1014 (1024)'=43 M. L. J. 700 [For a converse case 
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400. PRINCIPLE OF THE SECTION.—According to 
English authorities, the Statute of Limitation, being a part of the 
Procedure law, binds all suits and applications made in Courts of 
British India, as a*part of the law of the forum .As is stated by 
Banning, 

‘*it is a rule of universal (or almost universal) application that renicdies 
as distinguished from rights are to be pursued according to the law of the 
place where the action is instituted, which law is commonly called the 
le.v fori. And the reason of the rule is, because Courts of law being insti¬ 
tuted by every nation for its own convenience the nature of the remedies 
available therein and the times and modes of the proceedings therein arc 
regulated by that nation’s own views of what is just and proper or expedient; 
and it is not obliged, out of any comity to other countries, to depart (in a 
matter of procedure) from its own notions of what is just or proper or ex¬ 
pedient. And therefore, where an action is brought in one country upon a 
contract made in another, a plea of the statute existing in the place 
of the contract is not a good bar in the general case”.^^ 

Their Lordships of the Privy Council observed in Ruckma- 
boyee v, Lulloobhoy Mottichund,^^ 

“that it has become almost an axiom in jurisprudence that a law of pre¬ 
scription, or law of limitation, is a law relating to procedure only, regulat¬ 
ing suits and not rights, and dealing with questions affecting remedy, and 

not the merits”."that consistently with this view, while the Courts 

of almost all civilised countries entertain causes of action which have origi¬ 
nated in a foreign country, and adjudicate upon them according to the law 
of the country in which they arose, yet such Courts respectively proceed 
according to the prescription of the country in which it exercises its 
jurisdiction”. 

Sub-section (1) is a legislative recognition of the rule of Inter¬ 
national Jurisprudence that 

"all suits must be brought within the period prescribed by the local law 
of the country where the suft is brought, otherwise the suit will be 
barred”. 

Sub-section (2) is also based on principles of English law 
that a foreigpi law of limitation will be applied where (i) the 
right or the obligation itself is extinguished according to the foreign 
law; {ii) provided that both parties had resided in the country: 
where such law prevails for the whole of the prescribed period.^® 

If the right or obligation subsists according to foreign law, the 
remedy may be enforced in a Court of British India, under the 


see Pierce Leslie and Co. v. Perumal, (1907) 40 Mad. 1069=33 M. L. J. 
130 (F. B.).l 

21. Smith's Leading cases, 12th Edn., p. 709; also see Lopez v. Burslem, 
4 Moo. P. C. 300 (In matters of procedure all mankind are bound by the 
law of the forum ). 

22. Banning, 3rd Edn., p. 11; B. B. Mitra, p. 127. 

23. 5 M. I. A. 234 (265, 266)=8 Moo. P. C. 4. 

24. Story's Conflict of Laws, S. 577; see 5 M. I. A. 234 (267). 

25. Ibid., S. 582. / 
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statutory provisions as to limitation contained in the Indian Limita¬ 
tion Act IX of 1908. A suit on foreign judgment is not 
examinable because remedy was barred by law of limitation of 

proper forum. It was observed in Nallatambi Mudaliar v. Ponnu- 
sami that 

‘‘it is no doubt a highly equitable doctrine that a contract should, in all its 
incidents, be governed by the law of the country where It is made; but, 
where limitation is merely prohibitive of the remedy and not destructive 
of the right, the judgment of a foreign Court is not open to objection on 
the ground that a suit on the contract would be barred by the law of 
limitation applicable in the country in which the contract was made”.27 

If a suit is prima facie barred by time, according to the Indian 
Law of Limitation, the plaintiff may sue in the foreign country 
where the contract took place, if there is a longer period of limita¬ 
tion applicable there. In Narranji Bhvmji v. Mugniram Chandaji^^ 
the Bombay High Court observed that 

the law of limitation is a law relating only to procedure; and applying S. 9 
of Act XV of 1877, the claim so far as this Court, is> concerned, isi time 
barred. I will however allow the plaintiffs to elect between a dismissal of 
this suit or a withdrawal of it, under S. 373, Civil Procedure Code, 1877, 
to enable them, if so advise^, to proceed against the defendant in the 
Nizam’s territories, where the law of limitation may not be the same as 
that of British India”.^9 


PART III. 

Computation of Period of Limitation. 

1 (1) In computing the period of limitation 

prescribed for any suit, appeal or application, the day 
from which such period is to be reckoned shall be ex¬ 
cluded. 

(2) In computing the period of limitation pre¬ 
scribed for an appeal, an application for leave to appeal, 
and an application for a review of judgment, the day on - 
which the judgment complained of was pronounced, and 
the time requisite for obtaining a copy of the decree, sen¬ 
tence or order appealed from or sought to be reviewed, 
shall be excluded. 

(3) Where a decree is appealed from or sought 
to be reviewed, the time requisite for obtaining a copy 

26. (1879) 2 Mad. 400 (406). . . . 

27. Ibid. 

28. (1880) 6 Bom. 103. ' . . / 

•29. (1880) 6 Bom. 103 (107). ’ , 
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of the judgment on which it is founded shall also be 
excluded. 

(4) In computing, the period of limitation pre¬ 
scribed for an application to set aside an award, the time 

requisite for obtaining a copy of the award shall be 
excluded. 


SYNOPSIS. 

404. Corresponding provisions. 

Title I: Sub-Clause (1). 

405. Scope of clause (1). 

406. Cause of action. 

406 (ft) "Cessation of disability. 

407. Acknowledgment of debt, 

408. Computation of calendar months, or years. 

409. “Shall be excluded.” 

Title II; Sub-Clause (2). 

410. Scope and application of sub-Clause (2). 

Criminal appeals. 

411. Copy of decree, sentence or order, 

412. Application, for leave to appeal. 

413. Local and special laws. 

414. Old cases. 

415. Present law. 

416. Recent cases. 

417. Application for review of judgment. 

418. Application for restoration. 

Title III; Time requisite. 

419-427. **Time requisite” meaning of» explained. 

419. Privy Council view. 

420. Allahabad Cases. 

421. Calcutta Cases. 

422. Madras decisions. 

■ 423. Bombay decisions. 

424. Punjab Chief Court. 

425. Patna High Court. 

426. Nagpur Judicial Commissioner's Court. 

427. Oudh Chief Court. 

428. Time requisite for obtaining copies. 

429-437. Commencement and termination of time requisite. 

429. Commencement with ac.tual application. 

430. Time begins when copying fee paid. 

431. Application before period of appeal expires. 

432. Decree unsigned. 

433. Court vacations. 

434. Separate application for copy of decree, and judgment. 

435. ' Two'applications for copy of decree. 

436.., Copy of translation of judgment. 

437. Copy of judgment on review. 

^8-440. Termination of time requisite. 

438^ Copies when re^dy for delivery. 
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439. Copying work during vacations. 

4-^10. Copy sent by post. 

441. Copy used taken by other person. 

Title III: Sub-Clause (3>. 

442. Copy of judgment in connected case. 

443. Purpose of taking copy immaterial. 

444. Unnecessary copies. 

445. Second appeal. 

446. Copy of judgment when not required. 

447. Copy of decree when not required. 

448. Clause (3) copy^ of judgment. 

449. Application for leave to appeal to Privy Council. 

450. Sub-Clause (4). 

NOTES. 

404. PREVIOUS HISTORY.—There was no such provi¬ 
sion in Act XIV of 1859. 

Section 13 of Act IX of 1871, in terms applied only to suits; 
but the word suit was construed to include applications also. This 
section did not contain any provision corresponding to sub-cl. (3) 
of the present S. 12. The fourth clause of the present S. 12, 
corresponds to sub-cl. (3) of S. 13, Act IX of .1871. 

In the Schedule to Act IX of 1871, the expression used was 
“time when period begins to run”. This was altered in Acts of 
1877, and 1908, to “time from which period begins to run”; see 
Sch. I, col. 3. This is in conformity with S.' 12, sub-cl. (l).“the 
day from which such period is to be reckoned, shall be excluded. 

In Act XV of 1877, the cl. (1) was made specifically applicable 
to appeals, and applications. In cl. (2), the omission ol the words 
*'as pauperf* has resulted in its general application to “applications 
for leave to appeal,” which would include applications for leave to 
appeal, as pauper $ and also applications for leave to appeal to Privy 
Council. (.See S. 412.) 

A slight verbal alteration in language of corresponding S. 12, 
Act XV of 1877, has been made by the present Act. The words 
“appealed against,” in the last line of the clause now appear as 
ppealed from**. 


TITLE I: SUB-CLAUSE (1). 

405. SCOPE OF CLAUSE (l).-^This sub-clause applies 

„ , . r .. . to every suit, appealV^r application, for which 

some period of limitation is prescribed in 
the First Schedule to the Limitation Act, IX of 1908. The date 
mentioned in the third column, as “time from which period begins 

to run” shall be excluded.! 

^ % 

406. Irv^ tdie case of a suit, the date on which the cause of 

^ , action accrues, would in general, be the date 

causeVf”actioTr ° from which the period of limitation, is to 
action. ^ 

which th^ obligation in the bpnd is to be discharged,’ or. the date 
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which is specified for payment, is to be excluded as the time from 
vvhidi the period of limitation is to begin running.®® In the case 
of a promissory note, the date of its execution, from which the 
period of limitation prescribed for a suit is to start running, has 
to be excluded under this sub-clause.®^ 


Illustrations, 

a claim to emolument due as karnam of a village for fasli 1288, 
which accrued due on 1st July, 1879, the plaint filed on 28th June, 1882, was 

held within limitation. 


a suit on a bond, where a day is specified for payment, the 
period of limitation is to be computed from, and exclusive of, the day so 
specified as being the day on which the right to sue accrued.®^ 

A suit on a bond dated 29th November, 1881, payable in two years, 
was within time when filed on 29th November, 1886, the cause of action 
having accrued on 29th November, 1883.34 

406-A. Where the plaintiff is, at the time of institution of 

Cessation of dis- under some legal disability, the plaintiff 

ability. allowed a suit at any time within the same 

period after the cessation of disability, 
e,g., by attainment of majority, as the person would otherwise have 
had. This is sufficient to justify the exclusion of the day of the 
cessation of disability, under provisions of S. 12, of the Limitation 
Act.®® 


407. In computing the period of limitation for a suit for a 

debt acknowledged in writing, where under 

A c k n o w 1 e d g- g ^9 Limitation Act a fresh cause of 

ments of debt. 

acknowledgment was signed; that day being the starting point of 
limitation must be excluded under S. 12 of the Limitation Act. 
The word “time** in S, 19 and the word “day** in S. 12 of the 
I..imitation Act have the same meaning.®® 

Illustrations. 

(1) Where the plaintiff filed the suit on 13th July, 1920, for debts which 
had been acknowledged in writing on 13th July, 1917, to be due; held, that 


30. Laxman v. Rama, 6 Bom. H. C. R. 51; also see Ram Churn Dey 
y. Inna Sheik, 24 W. R. 463 (2). 

31. Munshi Abdul v. Tara Chand, 6 Bom. L. R. 292. 

32. Ganapathi v. Sitharama, 10 Mad. 292 (294) ; also see Chinna v. 
Ramasuvamy, 4 M. H. C. R. 409. 

33. Ram Churn Dey v. Inna Sheik, (1875) 24 W. R. 463 (2). 

34. Venkubai v. Lakshman, (1887) 12 Bom. 617. 

35. Jugmohun v. Luchmessur^ 10 Cal. 748 (751) (Day on which the 
decree-holder attained majority excluded) ; also see Mitra's Limitation Act, 
Vol. II, p. 831; citing Radcliffe v. Bartholomew, (1892) 1 Q. B. 161; and 
Lister v. Garlatid, 15 Ves. 248. 

.36,' Jai Narayan Bapu y. yithobOf (1923) 71 I, C- 556=1923 Nag. 
143. 
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a pcM-iocI of 3 3 'ears starting with the signature of an acknowledgment at any 
hour of 13th Jul 3 % 1917, does not end till the last moment 13th July, 1920.3’^ 

(2) The last day on which a suit for recovery of arrears of rent 
can be instituted, under Bengal Act VIII of 1869^ S. 29, is the last day of 
the tliird year from the close of the year in which the rent became payable. 

(The rent becomes due at the last moment of the time which is allowed to 
the tenant for payment.^® 


408. correct rule for computation of period of limitation, 

where the particular period is a month, or a 
Computation of year, is to go, from one month or year, to 

years. corresponding day in the next, and to 

exclude from the computation the day 
'‘from which the month or the year is calculated, so that two days 
of the same number are not comprised in it.^® Where so many 
“clear days,” or so many days at least,” are given to an act, or “not 
less than so man}^ days,” are to intervene, both the terminal days 
are excluded from the computation. But, in other cases, the ordi- 

^ j , , nary rule is to exclude the first, and include 

irst day exclud- “from" means 

"on and after that date”.^'^* The law in 
general neglects fractions of a day; and, you must either exclude 

oi include the whole of the day with which a given statute or rule 
or regulation deals. 


If 30U are fixing the point of time at which a certain state of things comes 
into existence, that state of thing comes into existence at midnight of the 
cla\' preceding the day at which or on which, or from which or from and 
after which the new state of things begins.”'*® 

In the legal computation of a calendar month or a year, time is 
not computed de momenta in momento. The hours and minutes 
are trifles about which the law does not concern itself.'*^ The 

The e^enerai rule general Tulc, therefore, is that inasmuch as 

• fractions of a day are not recognised 
(except where it becomes essential for the purposes of justice to 
ascertain the exact hour or minute), the day of the accrual of 
cause of action must be either included or excluded in its entirety.^® 


37. Jai Narayan Bapu v. Vithoba, (1923) 71 I.C. 556=1923 Nag. 143. 

38. Kashikant Bhuttacharji v. Rohinikant, (1880) 6 Cal. 325. 

39. See Maxwell, on Statutes; and Kashikant v. Rohikant, (1880) 6 Cal. 
325 (326, 327) ; also see Deb Narain v. Ishan, 13 C. L. R. 153. 

40. Maxwell, 7th Edn., p. 295; cited in Mitra’s Limitation Adt, Vol. 
I, p. 288. 

41. Per Schwabe, C.J., in In re Court-Fees Act, 46 Mad. 685=45 M. 

L; J: 557 (S. B.). • ?• 

42. • Ibid:, 46 Mad. 685 (S. B.). 

43. /Wd., 46 Mad. 685 (691) (S.B.). 

44. Mitra s Limitation Act, Vol. I, p, 325; also see Lister v. Garland, 
15 Ves.' 248 (257). 

' 45; Ibid, 


V 
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Illustrations, 

(1) Plaintiff sued on a pro-note executed on 7t]i May 1907* the suit 
was instituted on 9th May, 1910» which was a Monday. 'Held.’that the 
period of limitation had commenced to run from the expiration of 7th Alay, 

1907, and expired on 7th May, 1910, at midnight; consequently, the suit was 
barred by time.^® 

(2) Where the plaintiff brought a suit on 17th Alarch, 1899, to enforce 
^‘‘^Sage-bond, dated 17th September, 1886, containing a stipulation that 

the debt would be repaid within six months, held that the limitation ran 
from 17th March, 1887.-*7 

/ 

409, SHALL BE EXCLUDED.”^Tt may be noticed that 
S. 12 deals with exclusion of time to which a plaintiff, appellant or 
applicant is entitled. It does not require the exercise of discre¬ 
tionary powers conferred by S. 5 of the enactment.^'* Section 5 of 
the Limitation Act cannot be applied in making the computation of 
time provided for by S. 12, and does not become applicable until 
after such computation has been made.^® A Court in computing 
under S. 12 of the Limitation Act, the time requisite for obtaining 
a copy of a decree or judgment has no discretion^® It is not within 
the power of the Court to nullify the ef¥ect of Ihis section/ The 
exclusion of time allowed under S. 12, is a matter of absolute right.^ 
The section expressly directs the exclusion of certain periods in 
different sub-clauses, and the plain wording of the section must be 
given its full efifect when two applications falling under different 
sub-clauses are filed each within the period prescribed by law for 
appealing.® 


TITLE II: SUB-CLAUSE (2). 

410-412. SCOPE, AND APPLICATION OF SUB¬ 
CLAUSE (2).— This sub-section applies to appeals, both Civil, and 

t XI,/ j 

Criminal. 


Criminal appeals. 


It has been held in Queen-Evipress v. 
Lin gay that 


46. Nga Po Yin v. Mi Shan Nu, (1913) 18 I. C. 574 (L. B.). 

47. Upendra Chandra v. Mohrilal, (1904) 31 Cal. 745 (751). 

48. Sheo Gobiiid v. Ablaklii, (1889) 12 All. 105 (109). 

49. Bechi v. Ahsanullah Khan, (1889) 12 All. 461 (491) (F. B.). 

50. Ibid., 12 All. 461 (490) (F. B.). 

1. Ha/i Hassum Coomer v. Nur Mahomed, (1904 ) 28 Bom, 643 (644) ; 
also see MacMillan and Company v. Cooper, (1923 ) 48 Bom, 292=^1924 Bom. 
185 (A party is entitled to a deduction of time allowed under p. 12 (2) and 

(3). 

2. Ram Auiar Shukul v. Bhagelu Sahai, (1916) 34 I. C. 204 (All.). 

3,. , Bagmal v. Jamnadas Potdar, (1917) 42 I. C. 965 (Nag).; cf, 
Sher Singh V, Pern Raj, (1918) 48 I. C. 31 (P. C.). 

4. (1886) 9 Mad. 258 (259), 

54 
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([^“iindcr the jail Code convicts can obtain through the officer in charge of 
the jail, copies of judgments and orders required by them with a view to 
presentation of their appeals, free of charge, and the said officer is responsi¬ 
ble for forwarding such applications, and for receiving and delivering to the 
applicants the copies when received”^ 

Thus, in the case of persons in Jail, the officer in charge of the Jail, 
must be regarded as representing the Court-establishment, which in 
the case of appellants not in Jail, is responsible for preparation and 
deliver)^ of copies."" In the case of such appeals, the appellant is 
responsible for presentation of his appeal, with the copy of the 
sentence, or oixler appealed from, either to the Superintendent of 
the Jail, or to the Court at his option.® Under the provisions of 
S. 420, Criminal Procedure Code, presentation of the petition of 
appeal by an appellant in Jail to the officer in charge of the Jail is 
equivalent to presentation to the Court so far as the requirements 
of the Limitation Act are concerned.^ 

Illustrations. 

(1) The time taken in forwarding applications for copies on behalf of 
intending appellants in jail, and in transmission of such copies to the jail, 
as well as the time occupied in actual preparation of copies in the office of 
the Court by wffiich the judgment or order was passed, is to be included in 

the requisite for obtaining a copy” within the meaning of S. 12 of 

the Limitation Act.® 

(2) \Vhere the petition for certain copies handed over to the Superin¬ 
tendent within time was delayed because of a mistaken entry in the form 
attached to warrant of commitment that the sentence was not appealable; 
held, that the application should be entertained, having regard to S. 12, 
Limitation Act.® 


(3) Where in a jail appeal, the copy of the Magistrate’s judgment was 
somehow mislaid and a second application had to be sent after the period 

presented for the appeal had expired; the appeal was treated as filed within 
time.^.o 




411. A memorandum of costs forms no part of the *'decree*\ 
r j where a decree is actually drawn up in 

sentence °or order!'’ ^ S- 47, Civil Procedure Code, in 

which it IS not necessary to prepare a decree, 

the appellants are entitled to a deduction of time for obtaining 
copy of such decree."^^ If the Court makes a formal order or 
decree, it seems only reasonable that the appellant should regard 


5. (1886) 9 Mad. 258 (259). 

6 . Ibid. 

7. Ibid. 

8 . Ibid. 

9. Gallaghar v. Emperor, (1927) 54 Cal. 52=101 I. C. 657=1927 Cal. ' 
307=28 Cr. L. J. 481. 

10. Hidayata v. Emperor, (1915) 28 I. C. 524=3 P. R. 1915 (Cr..). 

11. Per Das, J., in Mahesh Kont Chai^dhry v. J^atn Prasod Rdi^ (1920) 

54 I. C. 630 (Pat.). 
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that as the final adjudication from which the appeal is to be 
preferred 2^ 

'■•••'^here petitioner was plaintiff in a civil suit which was 
decreed, and he subsequently made an application under S. 476, 
Criminal Procedure Code, for an order to prosecute the defendants, 
and this application was rejected by the trial Court; it was held, 
that for the purpose of appeal from the order, the petitioner was 
entitled, under S. 12 of the Limitation Act, to a deduction of the 
period spent by him in obtaining a copy of that order, from the 
period of limitation prescribed for the appeal, as under the rules 
of the Court the petitioner was bound to file along with his appeal 
a copy of the order appealed against.'^ But, in a criminal appeal, 
under Ch. XXIIT, Criminal Procedtire Code, the time spent in 
obtaining the copy of the Diary orders in the case, which were 
filed with the appeal were not allowed to be deducted as there is 
no rule of the High Court requiring to deduct this period.^* 

412. APPLICATION FOR LEAVE TO APPEAL.—It 

has been noticed above in S. 404, ante, that sub-section (2) of 
S. 12 of Act XV of 1877 was restricted to applications for leave 
to appeal as pauper**; but S. 12, sub-cl, (2) of the present Act is 
general in terms, and applies to all applications for leave to 
appeal.^® The Allahabad High Court has held that S. 12, sub- 
cl. (2), applies to applications for leave to appeal to His Maj'esty 
in Council.^* The Calcutta High Court has applied S. 12, cl. (2) 
to such applications for leave to appeal to Privy Council, and that 
this is not ultra vires of the Indian Legislature.^’ The practice of 
the Nagpur Court is also in consonance with the above view of the 
imperative provisions of S. 12 (2) of the Limitation Act. It is to 
treat such petitions presented after 90 days as not barred by time, 
if in support of the claim for exclusion of copying time, the copy 
of the decree is filed by the applicant.'’’® The Patna High Court, 


12. Mahesh Kant Choudhry v. Ram Prasad Rai, per Foster, J.i 54 1. C. 
630 (Pat.). 

13. Daulat Ram v. Kanhaiyalal, (1925) 87 I. C. 417=1925 All. 419= 
47 All. 462. 

14. U. Zagriya v. Emperor, (1925) 89 I. C. 459=3 Rang. 220=1925 
Rang. 239. 

15. The rulings under old Act are no longer good law: see Anderson v. 
Periasami, (1892) 15 Mad. 169; and Lakshman v. Periasami, (1887) 10 
Mad. 373; Jawahir Lai v. Naraindas, 1 All. 644; Shih Singh v. Gaudhurb 
Singh, (1906) 28 All. 391; and Moroha v. Ghanasham, (1895) 19 Bom. 301; 
and Eastern Mortgage Etc., Company v. Puma Chandra, (1912) 39 Cal. 
510=15 I. C. 497. 

16. Ram Sarup v. Jaswant Rai, (1915) 38 All. 82=31 I. C. 906=13 
A. L. J. 1114. 

17. 'Abdulla Hossein v. Administrator-General of Bengal, (19f4) 42 
Cal. 35=18 C. W. N. 1066. 

18. Gulabchand Ji v. Rao Gulab Singh, 1928 Nag. 63=105 I. C. 852—24 

Nag. L. R. 97, . ... 
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likewis^, holds that in computing the period of limitation under 
Art. 179 of the Schedule to the Limitation Act, the applicant is 
entitled, under S. 12 (2), to exclude the day on which the Judg¬ 
ment complained of was pronounced, and the time requisite for 
obtaining a copy of the decree.’” The Patna view, is that under 
sub-S. (3) of S. 12, the time requisite for obtaining a copy of the 
Judgment ought also to be deducted in cases of applications for 
leave to appeal to His Majesty in Council.^o The Madras High 
Court has reached the same conclusion for different reasons;*^ but 
the Allahabad High Court,^^ and the Sind Judicial Co^is- 
sioner’s Court-^ do not share this view as to the applicability of 

sub-cl. (3) to applications for leave to appeal, as distinguished 
from appeals. 

413. LOCAL AND SPECIAL LA^A^S.—The change in 

Jaw effected by the amendment to S. 29, by Act I of 1922, has been 

previously noticed in the comments under S. 4, of the Act. It may 

be briefly recalled that under S. 6 of Act IX of 1871, it was declared 
that 

“when by any law not mentioned in the Schedule hereto annexed, and now 
or hereafter to be in force in any part of British India, a period of limitation 
differing from that prescribed by this Act, is specially prescribed for any 
suits, appeals or applications, nothing herein contained shall affect such 

So that when by any special enactments, which continued in force, 
any period of limitation differing from that prescribed by Act IX 
of 1871 was prescribed, then the provisions of Act IX of 1871 were 
wholly inapplicable to such cases. But S. 6 of Act XV of 1877 
was in different terms: 

“when by any special or local law, now or hereafter in force in British India, 
a period of limitation is specially prescribed for any suit, appeal, or appli¬ 
cation, nothing herein contained shall affect or alter the period so prescribed”. 

vSo that according to this section the period prescribed by the local 
or special law remained unaltered, but the rules prescribed by the 
Limitation Act for computing the period of limitation were 
applicable.Under sub-S. (2) (a.) of S. 29, as amended, the 
provisions of this section shall apply for the purpose of determining 


19. Mahahir Prasad v. Jamua Singh, 1922 Pat. 255=1 Pat. 429=68 
I. C. 88; also see Ram Sarup v. Jaszuant Rai, (1915) 38 All. 82. 

20. 1922 Pat. 255=1 Pat. 429=68 I. C. 88. 

21. Secretary of State, In re, (1925) 48 Mad. 939=90 I. C. 601=1925 
Mad. 1241=49 M. L. J. 418. 

22. Wilayti v. Jhandu Mai, (1926) 92 I. C. 897=1926 All. 286; and 
Gurmukh v. Secretary of State, 1934 All. 974 (976)=151 I. C. 604; and 
Gulabchand v. Pearey Lai, 152 I. C. 384=4 A. W. R. 848. 

23. Niir Mahomed v. Hassomal, 1925 Sind 60=78 I. C. 953; also see 
and cf. Jhamnadas v. Bihi Aishatt, 1929 Sind 206; also cf. Kotagiri v. Vellanki, 
(1900) 27 I. A. 197=24 Mad. 1 (P. C.). 

24. B^hari Lai v. Munglongth, (1879) 5 Cal, HO (112), 



s. li] 


Computation of Period of Limitation. 


429 


Old cases. 


any period of limitation prescribed for any suit, appeal or appli¬ 
cation by any special or local law. 

414. Before this amendment of S. 29, came into force, the 

provisions of S. 12, Act XV of 1877, were 
not held applicable to an appeal filed under 
special or Local Acts^®; and, in calculating period of limitation for 
such appeals, the time for obtaining copy of judgment or order 
was not excluded.^ Even under Act IX of 1908, it was held in 
some cases, that as the application of S. 12 (3) of the Limitation 
Act “affected or altered” the period of limitation prescribed by the 
Provincial Insolvency Act, the application of that section was, 
therefore, inadmissible with reference to S. 29 of Act IX of 1908.^^ 
A Full Bench of the Allahabad High Court^® had held that the 
general provisions of the Limitation Act do not “affect or alter” 
the period prescribed by a special law, but only the manner in 
which that period is to be computed. However, a Madras Full 
Bench ruling®® held that recourse could not be had to the general 
provisions of the Limitation Act, in dealing with the admission of 
petitions and appeals presented after the time prescribed under 
Special or Local Act, as such recourse would affect the specially 
prescribed period of limitation, within the meaning of S. 29 (f) (b) 
of the Limitation Act. At one time the Calcutta High Court was 
prepared to apply the general provisions of the Limitation Act to 
special or local laws, as in Beharilal v. Mungola Nath^'^\ but the 
later trend of rulings in that Court had been in opposite direction.®^* 

415. In place of S, 29 (2) of the 

Limitation Act, IX of 1908, the Indian 
Limitation (Amendment) Act, X of 1922, 
provides as follows:— 

“(2) Where any special or local law prescribes for any suit, appeal, 
or application a period of limitation different from the period prescribed 


Present law. 


25. Kumara A kappa v. Sithala Naidii, (1897) 20 Mad. 476 (Madras 
Rent Recovery Act, VIII of 1865, S. 69) ; The East India Distilleries and 
Company v. The Tinnevely S. S. Mills Companies, (1909) 4 I. C. 872=19 
M. L. J. 511 (The Indian Companies Act) ; Wall v. Hoioard, (1896) 18 
All. 215 (Indian Companies Act). 

26. Abu Backer Saheh v. Secretary of State, (1909) 34 Mad. 505=5 
I. C. 884 (P. B.) (Indian Forest Act); Udit Upadhya v. Imam Bandi, 
(1902) 24 All. 402 (Registration Act). 

27. Duraisami Ayyangar v. Meenakshi, (1914) 25 I.C. 610 (Mad.); 
J-ugal Kishore v. Gur Narain, (1911) 33 AH. 738; cf. D. 

28. Daropadi v. Hira, 34 All. 496 (F. B,); O. R. Jugal Kishore v. 
Gur Narain, (1911) 33 All. 738; also see Beni Par sad v. Dwarka Rai (1901) 
23 All. 277. 

29. Kopparthi Lingayya, 41 Mad. 169 (F. B.) (A case under Provin¬ 
cial Insolvenqr Act), 

30. (1879) 5 Cal. HO. 

31. Nagendra Nath v. Mathura Mahun, (1891) 18 Cal. 368. 



430 


The Indian Limitation Act. 


[S. 


therefor by the first schedule, the provisions of S. 3 shaii apply as if such 
period were prescribed therefor in that Schedule, and for the purpose of 
<’ietermining any period of limitation prescribed for any suit, appeal or 
application by any special or local law—‘(a) the provisions contained in 
S. 4, Ss. 9 to 18, and S. 22 shall apply only in so far as, and to the extent 
to which, they are not expressly excluded by such special or local law; and 
(b) the remaining provisions of this Act shall not apply’.” 

The effect of the change in the law is that under S. 29, none 
of the provisions of the Limitation Act were applicable unless they 
were expressly included by the Special or Local Act. The new 
provision makes certain sections of the Act applicable without being 
expressly included, unless they are specially excluded; the others 
remain applicable as before only when they are expressly included.®^ 


Recent cases. 


416. The amended S. 29 of the Limitation Act makes S. 12 

applicable to all Special and Local laws, but 
the Rules of High Court do not come under 
that category.^^ Since Act X of 1922, S. 12 of the Limitation Act 
has been made applicable to appeals under Martial Law Ordinance 
(I of 1922).^^ Section 12 of the Limitation Act refers to an appli¬ 
cation for leave to appeal, and an application 
for review of judgment, and to no other appli¬ 
cations.On this ground, it has been held 
by the Lahore,^^ and Allahabad” High 
Courts that S. 12, does not apply in computing the periods of 
limitation prescribed for an application under S. 18 (1), Land 
Acquisition Act, 1894, and therefore, the time requisite- for obtain¬ 
ing a copy of the award cannot be deducted in computing the 
periods laid down by sub-S. (2) of S. 18 of that Act. The 
Rangoon High Court has, however, taken a different view in 
Burjorjee v. Special Collector, Rangoon.^^ The learned Judge in 
seeking to apply sub-cl. (4) of S. 12, makes use of an argument 
that 


Applications under 
S. 18 (1) Land Ac¬ 
quisition Act. 


“an application to the Collector to refer to Court must be taken as equivalent 
to an application to Court," 

which is hardly convincing, and it is unfortunate that the learned 
Judge had not his attention drawn to the Allahabad, and Lahore 
decisions on the point. 


32. Madho Rao v. Balaji, 91 I. C. 563=1926 Nag. 236. 

33. Mukund Mahto v. Niranjan Chakravarty, 151 I. C. 107=1934 Pat. 
353—15 P. L. T. 301. 

34. Nittoor Moideen v. Crown, 1923 Mad. 95=71 I. C. 217=43 M. L. 
J. 561. 

35. Kashi Pershad v. Notified Area, Maroba, 1932 All. 598=54 All. 

282. 

36. Nafis-ud-din v. Secretary of State, (1927) 104 I. C. 397=1927 
Lah. 858 (2) ; Follows, Bhagwan Das v. Collector of, Lahore, 79 P. R. 1904. 

37. Kashi Pershad v. Notified Area, Maroba, supra. 

38. 1926 Rang. 135=96 I. C. 110=5 Bur. L. J. 26. 


.1 


I 
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The Patna High Court, in Mohanlal Hardeo Das v. Com- 

Application under of Incotme-fax,^^ is in favour of a 

S. 66 (2), (3), In- very liberal construction of S. 29, in view of 
come-tax Act. the main principles laid down in S. 12, being 

made applicable 

“for the purpose of determining any period of limitation prescribed for any 
suit, appeal or application by any special or local law”; 

and it has held that S. 12 will cover an application under S. 66 (2) 
and (3), Income-tax Act. This is the view which seems to have 
been taken by the Lahore High Court in Muhd, Hayat v. Com¬ 
missioner of Income-tax*^ where the question arose as to whether 
the days spent in obtaining the copy were or were not to be excluded 
in computing the period of limitation fixed for presenting an 
application to the High Court under S. 66, cl. (3), after the 
application under S. 66, cl. (2), had been rejected by the Com¬ 
missioner of Income-tax; and it was held that in view of S. 29, 
Limitation Act, the period should be excluded. The Rangoon 
High Court, in Ramanatha Reddlar v. Commissioner of Income- 
tax*^ was also substantially the same view. It was held that an 
assessee who desires to have a reference made to the High Court 
under S. 66, cl. (2), Income-tax Act, on a question of law arising 
out of an order passed under Ss. 31 and 32 of the Act, is entitled 
to be furnished with a copy of the reasons of the order, to enable 
him to reflect upon and decide whether action should be taken by 
way of appeal to the High Court. And to carry out the intentions 
of the Statute, the time taken by the office to furnish such copy 
must be excluded in computing the period of one month allowed 
to the assessee to apply for the reference. It was observed that 

“it seems to me that when the Legislature allowed thirty days to the subject 
in which to make an appeal, it never intended that the Deputy Commissioner 
should not communicate his reasons to the assessee at the same time as his 
bare decbion. It is manifestly impossible for any person to make up 
his mind whether a point of law arises unless he has proper materials to 
do so before him. The mere statement that his appeal has been allowed or 
dismissed is not sufficient ”.^2 

The Allahabad High Court, in a recent case,« has taken the 
strict view of the letter of law in holding that S. 12, Limitation 
Act does not apply to a proceeding under S. 66, cl. (3) ; and 
although under the rules framed for procedure of the High Court, 
a copy of the order of the Commissioner is required when an 
application is made under S. 66 (3), Income-tax Act, it has been 
held that the period for obtaining a copy of such order cannot be 


39. 1930 Pat. 14=9 Pat. 172=122 I. C. 810=10 P. L. T. 769. 

. 40. 1929 Lah. 170=117 I. C. 881. 

41. 1928 Rang. 152=6 Rang. 175=110 I. C. 601. 

42. Ihid.^ 6 Rang. 175. 

43. In the matter of Gulah Chand Chotey Lai, 1931 All. 673=133 I C 
621=1931 A. L. J. 593, 



432 


The Indian Limitation Act. 


[S. 12 


applied under S. 12 of the Limitation Act to extend he period of 
limitation. In the Calcutta case of Comyyiissiofi.er of Income-tax 
V. Shaiu Wallace & Co.** Rankin, C.J., was of opinion that under 
S. 12, a party to an application for a certificate that the case is a 
fit one for appeal to Privy Council, is entitled to the time required 
to obtain a copy of the judgment. 

417. APPLICATION FOR REVIEW OF JUDGMENT. 

-^he Rules of the High Courts do not make it necessary to file 
a copy of any decree, order or Judgment along with an application 
for review of judgment.^^ Nevertheless under terms of S. 12 (2), 
m computing the period of limitation the time requisite for obtain¬ 
ing those documents might properly be excluded.-*® Therefore, 
though in the majority of cases, copies of the judgment, order or 
decree would be superfluous, and unnecessary, the applicant is 
entitled to exclude the time spent in obtaining copy of the decree, 
etc., sought to be reviewed^^ A petitioner for Review of Judg¬ 
ment would be entitled as of right to count limitation from the 
date when the decree was signed, in spite of the fact that the peti¬ 
tioner had not filed, nor was he required under the rules to file, 
a copy of the decree sought to be reviewed."*® 

418. APPLICATION FOR RESTORATION.—Sec¬ 
tion 12 of the Limitation Act refers to an application for leave to 
appeal (S. 412, ante) ; and, an application for review of judgment 
(S. 417, ante) ; and to no other application.^® Sub-section (2), has 
not been applied to an application for a restoration of a suit dis¬ 
missed in default.®® Consequently, the time spent in obtaining a 
copy of the order of dismissal of a suit in default cannot be 
excluded in applying for restoration to file of the suit dismissed 
in default,^ 


44. 1932 Cal. 587=59 Cal. 251=139 I. C. 236. 

45. Wajid Ali Shah v. Nawal Kishore, (1893) 17 I. C. 213 (F. B.); 
Followed in Ramalinga v. Narayana,' i\9l7) 42 I. C. 504 (Mad.); also 
see Gangadhar v. Sheikher Basin% 35 I. C. 348=20 C. W. N. 967=24 C. 
L. J. 235; Compare, Narayan Purushottam v. Lax'mihai, 38 Bom. 416 (The 
practice of Bombay Courts appears to require a copy of the decree with an 
application for review) . 

46. (1893) 17 All. 213 (F. B.), supra \ also see Gauri Shanker v. Kashi 
Nath, 1934 All. 367=148 I. C. 290. 

47. Fasaldad v. Umar Baksh, 1925 Lah. 377=88 I. C. 1019=7 L. L. J. 
129=26 P. L. R. 167. 

48. Gangadhar v. Sheikhar, (1916) 35 I. C. 348 (349) (Cal.); also 
see Gauri Shanker v. Kashi Nath, 1934 All. 367=148 I. C. 290=1933 A. L. 
J. 1631. 

49. Kashi Per shad v. Notified Area, Maroba, 1932 All. 598=54 All. 
282 (Not applied to an application under Land Acquisition Act, for an order 
of reference). 

50. Mohanlal v. Sher Muhammad, (1926) 93 I. C.-1023 (Lah.). 

1. Ibid. , . 




COMI^UTATION OF PERIOD OF LIMITATION, 


433 


TITLE III; TIME REQUISITE. 

419-427. “TIME REQUISITE”: MEANING OF, EX- 

PLAINED.—Their Lordships of the Privy 
rulings^ Council Council have held in Pramatlia Nath Roy v. 

Lee,'^ that the time which need not have 
elapsed if the appellant had taken reasonable and proper steps 
to obUin a copy of the decree or order could not be regarded 
as “requisite” time within sub-S. (2), S. 12 of the Limitation 
Act. 1 he contention that the time “requisite” within the meaning 
of that sub-section is the time, which, in the cirqumstances of the 
case was actualiy occupied in obtaining the decree, was not 
accepted”^ and it was observed that in determining what is the 
requisite time referred to in S. 12, sub-S. (2) of the Limitation 

Conduct of appel- conduct of the appellant must be 

lant considered. considered. In Jijibhoy^ N. SuTty v. Chet- 

tiar;^ their Lordships observed that 

“the word ‘requisite’ is a strong word; it may be regarded as meaning some¬ 
thing more than the word ‘required’. It means ‘properly required’; and 
it throws upon the pleader or counsel for the appellant the necessity of 
showing that no part of the delay beyond the prescribed period is due to his 
default. But for that time whicli is taken up by his opponent in drawing 
up the decree, or by the ofhcials of the Court in preparing and issuing tlie 
two documents, he is not responsible”. 


Their Lordships, in reversing the decision of the Rangoon 

Practice of Court. ?? r ® 

requiring the copies of decree and Judgment 

to the memorandum of appeal, observed that this divergence was 
due to the exercise of the rule-making power of High Courts under 
S. 122, Civil Procedure Code, but that in reckoning the time for 
presenting an appeal, the time required for obtaining a copy of the 
decree and judgment must be excluded. 

420. In Bechi v. Ahsanullah^ Mahmud, J., expressed full 
Allahabad Full approval of the view taken by Edge, C.J., in 
Bench. Parbati v. Bhola^ that 


“the time requisite, within the meaning of S. 12 of the Limitation Act. 

does not mean requisite by reason of the care> 
Delay caused by lessness or negligence of the applicant; it means 
neglect. the time occupied by the officer who has got to 

provide for the copy in making the copy”. 


2 . (1922) 49 Cal. 999=27 C. W. N. 156=37 C. L. J. 86=1922 P. C. 
352 68 I. C, 900—49 I. A. 307 (P. C.); Followed in Mabarek Fakir v. 
Bhuban MoMn Ghose, (1926) 97 I. C. 728 (Cal.). 

3. Bant Mad hub Mitterv. Matungini Dassi, (1886) 13 Cal. 104- Exold. 
in 1922 P. C. 352=49 Cal. 999=68 I. C. 900 (P. C.). 

4. 1928 P. C. 103=6 Rang. 302=109 I. C. 1=55 I. A. 161 (P C J 
(O. R. 1927 Rang. 20=98 I. C. 417=4 Rang. 265). 

5. 4 Rang. 265=98 I. C. 417=1927 Rang. 20. 

6 . (1890) 12 All. 461 (F. B,). 

7. (1889) 12 All. 79 (81). 

55 



434 


The Indian Limitation Act. 


is. li 


However, he was of opinion, 

“that the vvord ‘requisite’ docs not refer exclusively to the exigencies of the 
ohicial work of the copying department of a Court, but also to the exigen¬ 
cies of the applicant’s situation in respect of paying in the copying charges 
immediately upon intimation of the estimated costs”,® 

Accordingly, whilst holding that carelessness or negligence in pay¬ 
ing in the estimated copying charges should not be considered a 
part of the ‘time requisite’, he held 


“that where the delay in payment of such charges 
Uelay due to is due to causes beyond the control of the litigant 
causes beyond con- that is, unavoidable circumstances, the rule of 

. . ‘requisitiveness’ will be available to the applicant for 

a copy”,o 

“There may be cases where the delay in the preparation of the 
copies, oi application for the copies is due to causes beyond the 
control of a party, such as the closing of a Court for holidays 
immediately after the estimate of copying costs is estimated, and 
cases in which for unavoidable reasons, such as the court-fee 
stamps not being procurable or other similar circumstances beyond 
the control of the litigant, the copying charges could not be imme- 

Question of fact. ^iately paid.”^° The question whether such 

circumstances existed is a pure question of 
fact, and not a matter of discretion, as under S. 5 of the Limita- 

The General Rule. Act.^^ The General Rule was laid 

down that 


u t 


time requisite’ as used in S. 12 of the Limitation Act means only the interval 
between the time when the copy is applied for and the time wLnTis 
ready for delivery; that during the interval due diligence on the part of the 
litigant IS required by the law, and that no delay, unle&s such as was 
caused by circumstances over which the litigant had no' control and 
which he could not by due diligence have avoided can form part of the 
time requisite for obtaining a copy ”.%2 


Tliis supported the view taken in the earlier case of Parhati v. 

Delay in signing computing the period of 

decree. limitation for an appeal or for an applica- 

tion for leave to appeal, where the decree 
appealed against is not signed until a date subsequent to the date 
of delivery of Judgment, the intermediate period should, under 
b. 12 of the Limitation Act, be excluded if the delay in signing the 
decree has delayed the appellant or applicant in obtaining a copy 
of the decree, and not otherwise. The time requisite for obtaining 


8. (1890) 12 All. 461 (477) (F. B ) 

9. Ibid. 

10. (1890) 12 All. 461 (477,478) (F.-B.). 

11. Ibid. 

12. Ibid. 

13. (1889) 12 All. 79 (81). 
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Calcutta view. 
Delay due to 
laches. 


a copy ends on the date when the copy is ready for delivery, and 
not when actual delivery is taken.^'^ 

421. In Ramey v. Broughton, it was held that if the delay 

in obtaining a copy is due to the laches of 
the appellant, or applicant himself, he can¬ 
not claim the beneht of this provision. In 
that case it was found that the appellant 
might have obtained a copy of the decree 
five or six days earlier, if he had only used due diligence; and, the 
delay in getting the decree itself settled and signed was also due 
to the appellant. In Go pal Chuwder Roy v. Brojobehari MUtter^-^ 
TV ^ 1. the principle was laid down that the 

ready for delivery, important date for purposes of computation 

for exclusion of time under S. 12 of the 
Limitation Act, is not the date when the copy of the decree is 
delivered, but the date when it is ready for delivery to the 
applicant, if he chooses to apply, where he has had notice that 
the copy will be ready on that date. In a Full Bench case, Bani 

Madhub M it ter v. Kali Shunker Das}'^ it 
was ruled that where a suitor is unable to 
obtain a copy of a decree which he desires 
to appeal, by reason of the decree being unsigned, he is entitled 
under S. 12 of the Limitation Act, to deduct the time beween the 
delivery of the Judgment and that of signing of the decree in 
computing the time taken in presenting his appeal. This decision, 
as explained by their Lordships of the Privy Council, does not 
support the proposition that irrespective of the conduct of the 
appellant, the time actually consumed in obtaining the copy of the 
decree is to be regarded.^® Garth, CJ. and Macpherson, J., seem 
to have held in Nobin Chunder Roy v, Brojendro Coomar Roy,^l* 
that 

"the matter must be determined by the practice in force in the Court con¬ 
cerned, as to what is requisite time for obtaining a copy". 

And, in Gunga Das Dey v. Ramjoy Dey,'^'^ Wilson and Beverley, 
JJ., in expressing their views on this point said;— 


Decree 

signed. 


14. Khuh Chand v. Harmukh^ 34 All. 41 (See Gopalchunder v. Brojo¬ 
behari Mitter, 9 C. L. R. 293). 

15. (1884) 10 Cal. 652 (661). 

16. 9 C. L. R. 293; cf. Sheogobind v. Abilakhi, 12 AH. 105 (Where 
no date was fixed by the officers either as to the date when the copy would 
be ready, or when it would be delivered). 

17. (1886) 13 Cal. 104 (F. B.) ; approved in In the goods of Pashupati, 
(1932) 59 Cal. 1215=137 I.C. 526=1932 Cal. 331 (F.B.) [Overruling 
Chandra v. Martin and Co., 58 I. C. 408 (409)=32 C. L. J. 127]. 

18. (1922) 49 Cal. 999=68 I. C. 900 (P. C.) ; Followed in Kamruddin 
v. Miner, 1925 Cal. 735=52 Cal. 342. 

19. 12C. L. R. 541. 

20. 12 Cal, 30 [C/. The General rule laid down in 12 All. 461 (478, 
479) (F. B.)]. 
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Due diligence in 
obtaining copies. 


\\ c think that no hard and fast rule can be laid down to meet all 

cases that occur under that section.Each case, we think, must be de^ 

citlcd on Its own merits.” 

In Sarat Chandra Khan v. Upendra Nath Bose/^^> Rankin, C.J. 

Original side noticed all the cases which show how 

rules. the rule as to exclusion of time is to be 

applied to the rules and practice of the 
Calcutta High Court on its original side.^^ summed up the 

legal position thus :— 

‘‘These decisions show, 

applied 

^ within 20 days of its being pronounced, and 

(n) that It will be of no avail to apply for such copy unless within 

A requisition to ^ ^ requisition to draw up the order 

draw up the order ” given either by the appellant or by some 

• other party to the cause.” 

He adds that, 

„ 'll conditions are complied with the time to be excluded 

h "da°l "orthraioHca,''*^ el^pL'd between 

furnished * TIn.W and the date on which the copy was 

the time tr. ^ thc original side rules, there are certain points at which 
t e tune to be occupied by the process of obtaining a copy of the order is 

in the control of the appellant to some extent : 

(a) the draft of the order has to be approved or 
arnended; (6) the fees for the copy order have to be 

taken up” stamps; (r) the order when ready has to be 

Any failure m reasonable diligence which produces unnecessary 
delay at one or more of these stages will disentitle an appellant to 
claim the whole of the time actually occupied in obtaining the copy 
of the order. The time unnecessarily occupied is not time- 

^908^-23^^ meaning of S. 12 of the Limitation Act, 

422. Wallis, C.J. has held in Subrainanycum v. Narasimham/^^ 

Madras view. that by requisite is understood *‘reason- 

ably requisite”. As a general rule, 

"the time requisite for obt^ning copies cannot include any period ante- 

General Rul^» cedent to the appellant’s asking for copies in the 

eral Rule. usual way. The appellant is under no duty to make 

_ car y app lication, he may apply at any time, even 

1215=i3/rc^l2S^^^^ 3?/ 59 Cal. 

appeal, 1922 P. C. 352=:49 Cal. 999 (P C )’■ Goi.W 7 oLw'/ ^ 

1925 Cal. 291; and Ka.nruddin v. AiLr. 1925 Cal 715=5^ oJp 

1927 Cal. 623=5% Cai.^48,7 ' 

24. 0920) 43 Alad. 640=38 M. L. J. 465; Cf. Giwga Dass Dev v ' 
c^sesP general rule can be laid down to be meet all 
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on the last day of the prescribed period if he so chooses; and even if the 
period expires on a day when the Court is closed, he may apply for copies 
on the re-opening day and still be within time. ”25 

In a recent Full Bench decision in the case of Panjam Thirumala 

Exclusion of time ^ ^navemareddi^'^ tlie Madras High Court 
occupied in copying lidci that ilic Cou^t is not conc\Ci^}icd xviili 
department. ideal mimmum; but, the only concern of 

the Court is the time occupied in obtain¬ 
ing the copy which is filed with the appeal not the time which 
might have been occupied in obtaining some other copy which is 
not filed with the appeal. The right practice is to deduct the time 
occupied by die official department.-® An appellant who is required 
to file with his memorandum of appeal a copy of the decree appealed 
from, may file a copy obtained by another party; and under S. 12 

(2) of the Limitation Act he is entitled to a deduction of the time 
taken to obtain that copy.^® 


423. The Bombay High Court, has held in MacMillan & 

Bombay deci- ^ Cooper,^^ approving of 

sions. interpretation by the Calcutta,®*- and 

Madras decisions,that under S. 12, sub- 
cl. (2), a party is entitled to deduct the time taken in obtaining a 

Exclusion of time the decree appealed from; and, 

occupied in copy of under S. 12, sub-cl. (3), where a decree is 
decree, and judg- appealed from, or sought to be reviewed, 

time requisite for obtaining a copy of the 
judgment on which it is founded shall also be excluded. It has 
been held by the Bombay High Court in Tukaram Go pal v. 
Pandurang Sadaram,^^ and Pandarinath v. Shankar ,that 


"in order that a party may be entitled to deduct the time taken in obtaining 
a copy, it is necessary for him to make an application for copies of the 


25. Followed Bechi v. Ahsamdlah Khan, 12 AH. 461 (F, B.) ; Relied, 
on Siyadut-un-Nissa v. Muhammad Mahmud, (1897) 19 All. 342; Tuka Ram 
Gopal V. Pandurang Sadaram, (1901) 25 Bom. 584; and Pandharinath v. 
Shanker, (1901) 25 Bom. 586. 

26. 1934 Mad. 306=149 I. C. 172=57 Mad. 560=66 M. L. T. 687 
(F. B.). 

27. Amiruddin v. Pyarebi. 1920 Mad. 159=56 I. C. 73=43 Mad. 633. 

28. Subramanyam v. Narasimham, 1920 Mad. 359=56 I. C. 67=43 
Mad. 640. 

29. Amiruddin v. Pyari Bi, (1920) 43 Mad. 683; followed Ram Kishan 
V. Kashi Bai, (1907) 29 All. 264. 

30. 48 Bom. 292=1924 Bom. 185=25 Bom. L. R. 1309. 

31. Rajani Kanta v. Kali Mohandas, (1916) 21 C. W. N. 217=38 I. C. 

66 . 

32. Silamban Chetly v. Ramanadhan, (1909) 33 Mad. 256=4 I C 
301=21 M. L. J, 152. 

33. (1901) 25 Bom. 584=3 Bom. L. R. 143. 

34. (1901) 25 Bom. 586=3 Bom. L. R. 244. 
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decree and the judgment before the expiration of the timie allowed 

to him by law to prefer an appeal”. 

424. The Punjab Chief Court held in Sher Singh v. Prem 

Raj,^^ that under S. 12 of the Limitation 
A.ct only the time requisite for obtaining a 
copy of the decree, and a copy of the judg¬ 
ment on which it is founded can be excluded, 
but the two periods may be concurrent, or 
non-concurrent. That although cases may 

arise in which the appellant may apply separately for copy of judg¬ 
ment and for copy of decree, and may claim that both periods should 
be allowed as requisite, it is a question of fact in each particular 
case, whether any reason had been shown for separate applications, 
or whether the appellant could easily have applied for both copies 
at once, in which case he could not claim to exclude two periods as 

both being requisite. In Nur Muhammad 
Time requisite is v. Ramdas,^ it was held that what has to be 
not time actually regarded under S. 12 of the Limitation Act 

is not the time actually spent in obtaining the 
copies, but the ‘^time requisite” for that purpose. An appellant is 
not, therefore, entitled to deduct the days during which the copies 
lie ready but undelivered in the office. 

425. The Patna High Court, has also taken the same view 

in Mt. Bibi Fakhurunnissa v. Ramhhanjan 
Patna High Court, that in excluding the time requisite 

for obtaining copies of judgment and decree 

“the time is computed from the date of application 
Period between for copies to the date when they are ready for 
application for and delivery to the applicant, provided the period so 
delivery of, copies, calculated is not prolonged by any fault on the 

part of the applicant”. 

According to the practice in this Court which was laid down by 
the Full Bench in the case of Rcmt Asray Singh v. Sheoncmdan 

Singh, 


Punjab Chief 

Court. 

Time for copies 
of decree and judg¬ 
ment, if concurrent. 


35. 100 P. R. 1918=48 I. C. 31; followed in 73 I. C. 447 (Lah.); 
compare, Rajani Kanta v. Kalinadhan, 21 C. W. N. 217; Selamban v. Ratna- 
nadhan, 33 Mad. 256; MacMillan and Co. v. K. and J. Cooper, 48 Bom. 292; 
Jadunath v. Hanuman, 1924 Pat. 113; also see and cf. Kanshi Ram v. Karam 
Narain, 3 Lah. L. J. 166 (Separate applications for copies: time for both 

such copies deducted) . 

36. . (1919) 50 1. C. 760 (1)=4P. L. R. 1919. 

37. (1919) 49 I. C. 1000 (Pat.). 

38. (1917) 35 I. C. 868=1 P. L. J. 573=1 P. L. W. 35. (F. B.) ; 
followed in (1919) 49 I. C. 1000 (Pat.) ; but O. R. in Jyotindra Nath Sarkar 
v. The London Colliery Company, (1921) 42 I. C. 649 (F. B.) (Held that 
the time requisite for obtaining a copy of the decree does^ not begin to run 

until actual application has been made) ^ 
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the applicant for copies should deposit the required number of folios and 
stamps not later than the first day on which the olTice is open after that on 
which the number of folios and stamps is notified to him, and if he neglects 
to do so, he is not entitled to deduct the intervening days between the noti¬ 
fication and the supply of stamped folios.as he should not be entitled 

to take advantage of his own delay”. 

Where a decree is not si^ed, the plaintiff should apply to the 
Court to order the preparation of the decree; and if he fails in this 
respect, he is not entitled to a deduction of the period zvithin the 

control of the plaintiff, for the purpose of determining the question 
of limitation.®® 


Nagpur Judicial 
Commissi o- 
ner"s Court. 

Period between 
application and ten¬ 
der of delivery. 


426. Similarly, it has been held by the 
Nagpur Judicial Commissioner's Court, 
in Raghu v. MadJigia*^ 

“that the time requisite for obtaining copies must be 
measured from the date when an application for such 
copies is duly presented by, and the date on which 
such copies duly tendered for delivery to the appli¬ 
cant”. 

This view is based on a consideration of the Allahabad Full Bench 
decision in Bechi v. Ahsan^llah Khan;*^ and upon the Bombay 
case of Yamaji v. Aniaji,*^ and the Calcutta ruling in Nobind 

Due diligence in Chunder Roy v. Brojendro Coomar Roy^^ 
presenting applica- Due diligence is required from the appli- 
tion, and taking de- cant in discharge of his duties. “In order 
livery. obtain copies of a Civil Court Judgment 

and decree, the applicant must perform two acts, namely:— 

“(1) He must present an application accompanied by the prescribed fees 
at a proper time and place to the appointed official; and 

“ (2) He must be prepared to take delivery of the copies at the time 
and place fixed for delivery, 

“Unless the applicant discharges both these duties he fails to exercise 
the due diligence required to obtain the copies.”^"* 

The Nagpur Judicial Commissioner’s Court holds that an 

appellant may do these acts personally or 
by an agent duly empowered. Where how¬ 
ever, he elects to work through an agent, 
he cannot claim credit for any delay caused by taking that course. 


Principal 

agent. 


and 


39. Lachmi Narayan v. Jogesh Chandra, 1934 Pat. 266=13 Pat. 
371=149 I. C. 142. 

40. (1915) 26 I. C. 819 (Nag.) ; Relied on Upoisoo v. Gopala, 4 C. 
P. L. R. 166; Mi. Kaveri Bai v. Mt Chandra, 4 C. P. L. R. 188; Punjaji 
V. Jagannath, 6 C. P. L. R. 13; Garud v. Hira Ram, 14 C. P. -L. R. 40; 
Parashrann v. Likhan, 10 I. C. 866=7 N. L. R. 67; Krishna v. Baha, 14 
I. C. 403=8 N. L. R. 11; Paga v. Sadasheo, 17 I. C. 624=8 N. L. R; 
172. 

*41. (1890) 12 All. 461=1890 A. W. N. 149 (F. B.). 

42. 23 Bom. 442. 

43. 12 C. L. R. 541. 

44. (1915) 261. C. 819 (Nag.). 
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427. The practice of the Calcutta High Court in Bani Madhuh 

Oudh Chief Court, ^^dter v.^ Afatungini Dassi*^ cannot govern 

Ti.^.v;=i n • ■ Courts, and the Oudh 

J Comrnissioner s Court has observed in Mohd. Mehdi 

A'/,o„ v_ I^ohadur Singh ,that no such practice prevails in the 

Full Bench of the Oudh Chief Court has held in Gudgr Pal 
Singh V. Nageshar Baksh Singld^ that where copies of judgment 

was returDrr ffi appliSdion 

the fet • '"®"®riency of stamps, and it was refiled with 

aid that'^T reti- ^^te of original application 

and that of refiling could not be considered as “time reauisite” 

within the meaning of S. 12 (2), Limitation Act. Section il of 
shouh hi^ d require that an application for copy 

Ho^Se Bai,'o but dissents 

rom the Madras view m Ramamurthi v. Subramania Aiyar^ 

CS^428. time requisite FOR OBTAINING COPIES 

thmiirnoV High Courts, shows that 

though no hard and fast rules can be laid down* owing to different 

practice in several High Courts.’ Some general rules are deduci- 

DJe from a consensus of opinion on the subject.'* 

0^ Time requisite, * is not the same thingf necessarily as the 
Conclusion. time actually occupied in obtaining copies 

j decree, and Judgment.® This means time 

easonably and properly taken in obtaining such copies^; and, not 


45. 

46. 

47. 

48. 

49. 

50. 
1 . 
2 . 


(1915) 26 I. C. 819 (Nag.) . 

13 Cal. 104 (F. B.). 

(0=1925 Oudh 600. 

(1927) 101 I. C. 136=4 O. W. N. 220=1927 Oudh 129 (F. B ) 
29 a"!? 0914) 23 I. C. 209 (Oudh). 

Hussein^Tl, Choranlal v. Mohdi 

Chunder v. Brojendro Coomar, 12 C. L. R. 541 • Kamaruddln 
V. Milter 52 Cal. 342=89 1. C. 277=1925 Cal. 735; MacMitian aZ Co^ 

J Cooper, 48 Bom. 292=1924 Bom. 185; Mohammad Mehdi 
Ah Khan v. Bahadur Sxngh, (1925) 89 I. C. 479 (1)=1925 Oudh 600- Sarat 
Chander v. Upendra Nath, 1927 Cal. 623=54 Cal. 481. ^ * 

4. Bechiv. Ahsanullah, (1890) 12 AH. 461 (F B ) 

5. Pramatha Nath Roy v. Lee, (1922) 49 Cal 999=1022 T> n w—<o 
\b.'^ (P C.) ; Expl. BaniMadhub v. Matungini Dassi, (1886) 13 'caU IM 

6 . /. N. Surty v. Chettiar, 1928 P C ia 3=6 Por„v 4 - n 

rOoTp^C^^'^l"^ ^9=1922 P. C. 352^^'I c' 

900 (P. C.), Subramanyam v. Narasimham, (1920) 43 Mad. 640. 



S. 12] 


Computation of Period of Limitation. 


441 


the time required by reason of the carelessness or neglect of the 
appliicantJ Time unnecessarily occupied is not time “requisite”, 
within the meaning of S, 12 of the I.imitation Act.^ 

(2) The conduct of the appellant must be considered,'' tlirough- 
out the period between the application for the copies,and the 
tender of the copies for deliver}'’*^: and due diligcncc^^ is required 
on the part of the appellant or applicant in performing the acts 
and duties in connection with both the presentation of the applica¬ 
tion,^ and taking deliver)' of the copies when they arc ready for 
delivery.^* 

(3) A party is not to lose his right of appeal by reason of some 
delay in the preparation of copies in the Copying Department 
or, due to causes beyond his control,’^ c.g., Court being closed due 
to vacations, etc. The Court is not concerned with the ideally 
minimum time in which the copies could be prepared but it lakes 
note of the period actually taken in the Copying Department’®; 
provided there is no neglect or default on the part of the applicant 
responsible for such delay.“® 

7. Bechi V. Ahsatiullah. (1890) 12 All. 461 (F. B.); and Parbali v. 
Bhola, (1889) 12 All. 79 (81); Ramey v. Broughton, (1884) 10 Cal, 652 
(661). 

8. Sarat Chandra v. Upendra Nath, 54 Cal. 481=1927 Cal. 623. 

9. Pramatha Nath Roy v. Lee, (1922) 49 Cal. 999=1922 P. C. 352 
(P. C.). 

10. Bechi v. Ahsanullah, (1890) 12 All. 461 (F. B.) ; Suhramanyam 
V. Narasimham, (1920) 43 Mad. 640; Gopal v. Pandurang, (1901) 25 Bom, 
584; Pandarinath v. Shanker, (1901) 25 Bom. 586; also see Mt. Bihi Fokh- 
runissav. Ramabhanjan,49 I. C. 1000 (Pat.) ; and Raghuv. Madhgia, (1915) 
26 1. C. 819. 

11. Bechi V. Ahsanullah, (1890) 12 All. 461 (F. B.); Gopal Chunder 
Roy V. Brojohehari Mitter, 9 C. L. R. 293. 

12. Bechi v. Ahsanullah, 12 All. 461 (477) (F, B.) ; Ramey v, Brough¬ 
ton, 10 Cal. 652 (660); Raghu v. Madhgia, (1915) 26 I. C, 819 (Nag.); 
Sarat Chander v. Upendra Nath, 54 Cal. 481=1927 Cal. 623. 

13. Ibid., (1915) 26 I. C. 819 (Nag.). 

14. Raghu v. Madhgia, (1915) 26 I. C. 819 (Nag.); Mt. Bibi Fakh- 
rtinissav, Rambhanjan Singh, (1919) 49 T. C. 1000 (VaX.) Nur Mohammad 
V. Ramdas, (1919) 50 I. C. 760 (1)=4 P. L. R. 1919; Gopal Chander 
Roy V. Brojobehari, 9 C. L. R. 293. 

15. Sheogobind v. Ablakhi, 12 All, 105; Bechi v. Ahsanullah, 12 All. 
461 (F. B.). 

16. Bechi v. Ahsanullah, 12 All. 461 (F. B.). 

17. Thirumala v. Anamareddi, 57 Mad. 560=1934 Mad. 306 (307) = 
149 I. C. 172 (F. B.). 

18. Ibid., 57 Mad. 560 (F. B.) ; also see Raghu v. Madhgia, (1915) 
26 I. C. 819 (Nag.); and Subramanyam v. Narasimham, 1920 Mad. 359= 
56 I. C. 67=43 Mad. 640. 

19. Gudarpal Singh v. Nageshar, (1927) 101 I. C. 136=1927 Oudh 
129 (F. B.); Ram Asray Singh v. Sheonandan, (1915) 37 T. C. 868 Pat. 
(F.B.); Mi. Bibi Fakhrunissa v. Rambhanjan, (1919) 49 I.C. 100 (Pat.). 

56 
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(4) The application for copy of judgment or decree need not 
be made by the appellant or applicant himself.^® Such applications 
may be made by his agent,^'* or feven by a third person. The only 
concern of the Court is the time occupied in obtaining the copy 
which is filed with the appeal.^^ 


(5) The question in each case is one of fact,^^ whether the 
appellant or applicant has presented an application for copies of 
judgment, and decree, in accordance with the rules and practice 
of Court,and deposited the necessary fees and folios,^® ^nd 
whether he has shown due diligence in receivihg the copies after 
they were ready for deliveryj^® 

429. COMMENCEMENT, AND TERMINATION OF 
TIME REQUISITE**.—It has been noticed above, in discussing 
the meaning of the expression ^‘time requisite,** as used in S. 12 
(2), of the Limitation Act, that it means only the interval betwden 
time when the copy is applied for and the time when it is ready for 
delivery. 


Commencement 
with actual applica¬ 
tion. 


The time excluded from the period of limitation by S. 12 of 

the Limitation Act must be taken to com¬ 
mence only when the party appealing does 
something in order to obtain the copy of the 
Judgment or decree, and to end only when 
A party who delays to apply for such copy is 
not entitled to exclude the period of such delay.^® But where there 
has been a delay of Court in communication of judgment, the 
period of limitation is reckoned from the date on which the judg¬ 
ment was communicated to the appellants.^® Where, for the pur¬ 
poses of an appeal, an application for copies is made after the expiry 


he obtains the copy. 


27 


20. Raghu v. Madhgia, (1915) 26 I. C. 819 (Nag.); Atninuddin v. 
Pyari, 43 Mad. 633; Rudra v. Raghuraj, 23 I. C. 209; and Rmru KisJtan v. 
Bai, 29 All. 264. 

21. Raghu v. Madhgia, (1915) 26 I. C. 819 (Nag.). 

22. Aniirnddin v. Pyare, 43 Mad. 633; Ram Kishan v. Kashi Bax, 29 
All. 264; Rudra Pratap v. Raghuraj, (1914) 23 I. C. 209 (Oudh) ; Cf. 
Ramamurthi v. Subramania, 12 M. L. J. 385. 

23. Bechi v. Ahsanullah, 12 All. 461 (F. B.). 

24. Ram Asray Singh v. Sheonandan Singh, (1917) 35 I. C. 868 Pat. 
(F. B.); Cf. 62 I. C. 649 Pat. (F. B.). 

25. Sarat Chandra v. Upendra Nath, 1927 Cal. 623=54 Cal. 481; Mt. 
Bihi Fakhrunissa v. Ramhhanjan, (1919) 49 I. C. 1000 (Pat.). 

26. See Bechi v. Ahsanullah, 12 All. 461 (477) (F. B.) ; Raghu v. 
Madhgia, (1915) 26 I. C. 819 (Nag.) ; and Sarat Chandra v. Upendra Nath, 
supra. 

27. Bechi w. Ahsanullah, 12 All. 461 (F. B.). 

28. Yamaji v. Antaji, (1898) 23 Bom. 442; also see Maung Po Kyaw 
V. Ma Lay, 1928 Rang. 116=7 Rang 18 (The time requisite for 
obtaining the copy cannot stop to run until the decree is signed. 

29. Chanduv. Mast Ram, (1934) 149 1. C. 1127=1934 Lah. 135^ 
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of the period prescribed for appealing, (provided copies are obtain¬ 
able within that period) the appellant is not entitled to deduct, 
under S. 12 of he Limitation Act, the time requisite for obtaining 
copies in computing the period prescribed for the appeal.The 
time requisite for obtaining a copy of the decree does not begin to 
run until the actual application for a copy has been made.®"' A 
defective application for a copy, which does not give correct in¬ 
formation of the documents sought to be copied, does not entitle 
the applicant to a deduction of time under the section.®^ 

Illustrations. 

(1) The time that elapses between the date of an application for a copy 
of the judgment complained of, and the date of issue of such copy to 
the applicant is to be excluded in computing the period of limitation prescribed 
for an appeal.®* 

(2) An application for leave to appeal as pauper was made beytiiid 30 
days following the date of the judgment: Held that no portion of the period 
actually occupied in obtaining copy of judgment, could be excluded in lavour 
of the applicant.®^ 

(3) Where the time for an appeal expired on the 24th May, and the 
counsel for appellant wrote to copying agent for the supply of requisite copies 
of judgment and decree, on 16th May, but money was remitted on 23rd May, 
and a proper application for copies was made for the first time on 25th May; 
held that no deduction could be allowed to the appellants in respect of 
the period spent in obtaining copies.*® 

(4) An extension of time for filing a memorandum of appeal, against 
the original side decree of the High Court, cannot be claimed unless some 
application is made to the Court for a copy of the decree or judgment, within 
20 days, provided by Art, 151 of Sch, I, Limitation Act.*® 

(5) Where judgment in a case was applied for on 26th May, without 
mentioning the date of the judgment: and its application was returned for 
particulars on 29th May, and re-submitted on 3rd July, held that time taken 
for preparation of copy was to be computed from second application.*^ 


430. Exclusion of time under S. 12 of the Limitation Act 

can be claimed only from the date of deposit 
of copying fee, and not from the date of 
application not accompanied by such deposit.®® 


copying fee paid. 


30. Nibaran Chandra v. Martin and Co., (1920) 58 T. C. 408 

(Cal.); also see Jyotindra Nath v. The London Colliery Company, 62 
I. C. 649 Pat. (F. B.). 

31. Ibid., (O. R. 35 I. C. 668 Pat.). 

32. Babulal v. Rampher, 91 I. C. 425 (Oudh) ; also see B. B. and C. 1. 
Railway v. Ram Sarup, 1927 Lah. 59=98 I. C. 942. 

33. Haji Hassain Oomar v. Nur Mahomed, (1904) 28 Bom. 643. 

34. Jiwan Singh v. Nagina Singh, 83 P. R. 1879. 

35. Ashiq Hussain v. AH Baksh, 61 P. L. R. 1911. 

36. The New Piece Goods Bazaar Company v. Jivabhai Vadilal, (1913) 
20 I. C. 537 (Bom.). 

37. Babu Lai v. Rampher, 91 I. C. 425 (Oudh). 

38. Tapandas v. The Manager., Encumbered Estates, (1911) 10 I. 
C. 210 (Sind); also se^ Meha AH Beg v. Sarwan, 1934 Lah. 469. 
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As said in Parbati v. Bhola, S. 12 does not refer to time lost owing* 
to the neglect or carelessness of the party.®® The applicant for 
copies must present his application at the proper time and place to 
the appointed officials, and must be diligent in supplying the pre¬ 
scribed folios, or stamps, or costs estimated for copies, and also 
must be prepared to take delivery of the copy on the day appointed 
or notified to be ready; and any delay due to neglect or carelessn'ess 
in depositing the requisite number of folios, or the required fee, 
etc., will mean the non-inclusion of this period as part of time 
requisite for copies.^® The '‘tim'e requisite” for obtaining a copy 

Delay in supply- oj Limitation 

ing stamps does not include th'e day or days on 

which, under the rules regulating the grant 
of copies, the applicant is required to appear but fails to appear 
to take steps to secure the copy, and such days cannot be exclud'ed 
in computing the period of limitation for an appeal.^^ Wherfe 
under a ride arrangements are made by a High Court for delivery 
of copies during the Court vacation, it is necessary that all steps 
for obtaining the copies should be taken during the vacation, and 
one of these steps is the payment of printing charges. Where, 
therefore, printing charges were called for on the last Court day 
before the vacation, and they w^ere paid only on the re-opening day 
of the Courts, it was held that the whole period of the vacation 
must be reckoned in computing the period of limitation and the 
appeal was out of time.^® The practice of Court differs -in some 

Provinces. In Bengal, the applicant is 
C(^rt i-equired to supply a sufficient number of 

sheets of stamped paper with the application, 
and holidays are not included in the time requisite for obtaining 
copies, even if the applicant supplies the deficiency in stamped paper 
on the day succeeding the holidays.'*® In computing the period 
requisite for the copies, the date of application and not th'e date of 
the deposit of folios is considered, if there has not been an unreason¬ 
able delay in filing folios."*^ The *^time requisite” for obtaining the 
copies will include the period of any delay in the payment of the 
fees after the estimate of cost has been supplied to the applicant.** 


39. 12 All. 79; cf. Guuga Dass v. Ram joy ^ (1885) 12 Cal. 30. 

40. Dcchi v. AhsannUah, 12 All. 461 (F. B.) ; also see Mt. Bihi Fakhru- 
iiissa v. Ram Bhanjau, (1919) 49 I. C. 1000 (Pat.); Gudar Pal Singh 
v. Nageshar Baksh, 2 Luck. 447 (F. B.); and Maharaja Kesho 'Per- 
shad v. Harhans Rant, (1916) 37 I. C. 211=1 Pat. L. J. 163. 

41. Lachman v. Kalya, (1916) 34 I. C. 458 (Nag.). 

42. Kadir Mohideen v. Ahu Bakkar, (1919) 50 I. C. 518 (Mad.). 

43. Ganga Das v. Ramjoy Dey, 12 Cal. 30; also see Nobin v. Brojendra, 
12 C. L. R. 541. 

44. Kali Shanker v. Baikanta, 7 C. W. N. 109. 

45. Deoki Lai v. Ramancmd Lai, 59 I. C. 179=5 P. L. J. 701 (705); 
and Topandas v. Manager, 10 I. C. 210=58 L. R. 47. 
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However, where the delay occurred in supplying the additional 
and unnecessary folios, and the appellant had supplied all the neces¬ 
sary folios in time on being notified by the Court, this period was 
not counted against the appellant.”*® In the Patna High Court, 
a certain number of days seem to have been allowed for the party 
to supply the necessary stamps or paying the charges called for.*^ 

Where the applicant fails to deposit the required number of folios 
% 

soon after the day on which the number of folios is notified to him, 
the delay caused by his rieglect is counted against him.*® It has 
been held in a Madras case, that the Code of Civil Procedure 
makes the “date of decree’' for calculating lime for appeal to be 
the date on which the judgment was pronounced; but where some 
time is taken in getting the decree drafted because the extra court- 
fee is not paid, and time is given for its payment, such time must 
be taken to be the “time requisite" for obtaining copies, within the 
meaning of S. 12, sub-cl. (2) of the Limitation Act.*^ According 
to the practice of Oudh Courts, it is the duty of the applicant 
himself to compute the necessary charges and file with the applica¬ 
tion a sheet or sheets of stamped copying paper equal in value to 
the charge for the copy. Accordingly, where copies of judgment 
and decree were applied for on a certain date, but the application 
was returned on the ground that the folios supplied were insuffi¬ 
cient, and it was re-filed with the additional stamps made good, 
the period between the date on which the application was originally 
filed and that on which it was re-filed could not be considered as 
“time requisite” for obtaining a copy, within the meaning of 
S. 12 (2), Limitation Act.®® In Central Provinces the rule is that 
if the applicant is informed that the advance is insufficient and 
supplies the deficiency on the day immediately following a holiday, 
he may be given credit for the holidays during which he could not 
supply the deficiency. But this privilege cannot be extended to 
an applicant who makes up the deficiency on the second or any 
later day after the re-opening of the Court at the close of the 
holidays.^ Where the application for the copy of a Judge gave 
wrong information, the “time requisite” was counted from the date 


46. Adarpriya v. Ramprotap, 1926 Cal. 1105=98 I. C. 748=30 C. W. 
N. 926. 


47. Farsand Ali v. Abdul Hamid^ (1920) 60 I. C. 493 (Pat.). 

48. Ram Asray v. Sheo Nandan, (1916) 35 I. C. 868=1 P. L. J. 
573 (575). 

49. Narayanaswamy Tevan v. Krishnasami Piltay, (1914) 25 I, C. 
67 (Mad.), 



»; Gudar Pal Singh v. NagesJtar Baksh, (1927) 101 I, C 
Oudh 129=2 Luck. 447 (F. B.). 

Kisan, (1921) 61 I. C. 889 (Nag.); also j 
Muhammad Ismatl v. Kalicharn, (1930) 35 C. W. N. 451=58 
134^ I* C.; 895=1931 3c Cal,,:,(.;731 ; and Gajapati JLal v. Morli Pa 
Nag* 218=145 I. C. 742; 
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oil which correct information was supplied enabling the depart¬ 
ment to comply with the application.^ According to the Rules, and 
Orders of the Punjab High Court, when the requisite copying 
fees are not hied with the application for copies, the date of the 
application must be considered to be that on which the fees were 
hied. 




431. If the period prescribed for the presentation of an appeal 

expires on a day on which the Court 
Application be- jg closed, and the appellant applies for such 
fore period of ap- copies on the date of the re-opening of the 
pea expires. Court, whilst his right of appeal is still 

alive, he is entitled to the beneht of the time requisite for obtaining 
the copies, and if his appeal be presented before the expiry of that 
time it is not barred by limitation.^ So long as the right to an 
ax:)peal subsists, the exclusion sanctioned by S. 12 of the Limitation 
Act applies.® 


Illustrations. 

(1) Where after copy of the judgment had been obtained, an applica¬ 
tion for a copy of the decree based upon that judgment was made beyond 
the period of limitation allowed for appeal from that decree, but within such 
period, if the time taken in obtaining the copy of the judgment was excluded 
in computing that period, and an appeal was filed on obtaining the copy 
of the decree, the appeal was held to be filed within time.^ 

(2) Under the provisions of S. 12 of the Limitation Act, it is open 
to an appellant to make an application for obtaining a copy of the judgment 
within the period of limitation as extended by the time spent by him in 
obtaining a copy of the decree and vice versa, and in such a case he is entitled 
to deduct from the period of limitation prescribed for the appeal the time 
spent in obtaining a copy of the judgment as well as the time spent in obtain¬ 
ing a copy of the decree.^ 

432. Where the appellant has failed to apply for a copy of 

the judgment, and decree within the period 
Decree unsigned. allowed for filing the appeal, he cannot be 

allowed to say that he was prevented from filing the application in 
time by reason of the decree not being signed; and, he is not 
entitled to ask the Court, under S. 12 of the Limitation Act to 


2. Mohammad Khan v. Fatima Bai, 1930 Nag. 129=121 I. C. 647— 
26 N.’l. R. 149. 

3 . Mehr Ali Deg v. Sarwan, 1934 Lah, 469=35 P. L. R. 713. 

4 . Siyadutunnissa v. Muhammad Mahmud^ (1897) 19 All. 342. 

5. Pandharinath v. Shanker, (1901) 25 Bom. 586; also see Tukaram 
V. Pandurang, (1901) 25 Bom. 5^; cf. Bai Hemkore v. Ma-samalli. (1902) 
26 Bom. 782 (784) (Held that 25 Bom. 584, was a ruling under the old 
practice of the Court). 

6 . Din Dayal v. Rameshar, (1915) 28 I. C. 366 (Oudh) ; compare, 
Badshah Mian v. Pandurang, 1930 Nag. 113 (116)=26 N. L. R. 66 (h.B.). 

7. Ramzan Baksh v. Muhammad Ishaq, (1925) 87 I. C. 484=47 All. 
509=1925 All. 436. 



447 


s. i^i Computation of IPeriod of Limitation. 

i • 

deduct the period before the signing of the judgment, and the 
signing of the decree in computing the period of limitation for 
appeal.® An appellant cannot be said to have been prevented from 
obtaining a copy of an unsigned decree before in fact, he has made 
an effort to obtain a copy.® As observed by the Allahabad High 
Court in Bechi v. Asanullah, “In computing the time to be excluded 
under S. 12 of the Limitation Act from a period of limitation the 
time requisite for obtaining a copy does not begin to run until an 
application for copies has been made. If, therefore, after judg¬ 
ment the decree remains unsigned, such interval is not to be excluded 
from the period of limitation unless, an application for copies 
having been made, the applicant is actually and necessarily delayed 
through the decree not having been signed.”^® To the same effect 
is the decision by the Oudh Chief Court in Gokid Prasad v. 
Kanwal^^ The Nagpur Judicial Commissioner’^s Court has 
held in a recent case that S. 12 cannot be interpreted so as to 
exclude periods during which there has been delay in drawing up 
the decree. Ordinarily, therefore, the time requisite for obtaining 
copies will not run until applications are made.^^ In Din Dayal 
v. Anopi, it was held that the time between the pronouncing of 
judgment and the signing of decree can be excluded only where 
it can properly be* treated as “time requsite’’^ for obtaining a 
copy of the decree.^® And in Vmda v. Rup Chand, a Full Bench, 
has held that if the decree is not signed on the date on which the 
judgment is pronounced, the time up to date of signing the decree 
is excluded only when the application for copies was filed before, 
and not after the date of signing of decree.^’* 

Illustrations, 

(1) The practice of calculating time from the date on which the appli¬ 
cation for copy was made to the date on which the decree was actually signed, 
followed under the ruling of a Full Bench of Patna High Court in Ravi 
Asray v. Sheonandan Singh has been discontinued 


8. Harish Chunder v. C hand pur Company, 39 Cal. 766. 

9. Bechi V. Ahsanullah, (1890) 12 All. 461 (F. B.). 

10. Ibid,., (1890) 12 All. 461 (F. B.); also see Ganpat v. Annaji, 
23 Bom. 144; and Luckoomal v. Zoomromal, IS S. L. R. 71 (The fact 
that decree was unsigned, is not relevant unless the want of signature to 
the decree was the cause of the delay) ; Topan Das v. The Manager, 10 
I. C. 210 (Sind); Khudad v. Moriokhan, 34 I. C. 867=9 S. L. R. 193; 
and Ramatmja v. Narayana, (1899) 18 Sind 374; Maung Pp v. Maiaig Hay, 
(1929) 7 Rang, 18=1929 Rang. 116. 

11. 152 I. C. 419. . 

12. Mukunda v. Bisansa, 1933 Nag. 125=143 I. C. 745. 

13. (1926) 97 I. C. 307=1926 Nag. 349. 

14. 1927 Nag. 1=98 I. C. 1057. 



15. Jyotindra Nath v. The London Colliery Company, (1921) 62 I.C. 
649 (Pat.) (F. B.) (O. R. 35 I. C. 668=1 P. L. J. 573=1 P. L. W. 
35) ; also see and cf. Nibaran Chander y. Martin and Company, (1920) 58 
I, C. 408; Atal Singh v. Kurey, 14 L. R. 532=17 R. D. 696 Rev.; and 
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(2) A party is at liberty to apply for a copy of the decree, whether the 
decree has been signed or not. If he has applied, but the icopy cannot be 
i)rcparcd because the decree has not been signed, then this time and the 
lime taken up in preparing the copy will be excluded, but so long as he has made 
no application, the non-signature of the decree can have no effect at all upon 
him. 

(3) Where application for a copy of the decree is made after the 
decree is signed, no allowance whatever can be made for any part of the 
period during which it remained unsigned. 

(4) A judgment was pronounced on 6th October, and on the same day 
the appellant applied for a copy of the judgment, and a copy of the decree, 
and put in a certain number of folios and stamps for copies, which were 
supplemented by further folios and stamps required when the decree was 
signed on 8lh October. The copy of the decree was ready for delivery on 
16th October: Held, that the appeal was within limitation after excluding 
the time between 6th October and 16th November.,^® 

(5) An appellant applied for a copy of the decree to be appealed against, 
but he was unable to obtain it as no decree had been prepared and signed. 
A decree was prepared several months later, and the appellant then made 
a fresh application for a copy of the decree and filed the appeal after obtain¬ 
ing the copy. Held that the appellant was entitled to compute the period 
of limitation for the appeal from the date of the signing of ithe decree.^® 

(6) According to the original side practice of the High Court, Calcutta, 
an appellant is responsible for making a requistion for drawing up of the 
order immediately after the order is passed; and, if he is not guilty of any 
default or laches, he is entitled to the exclusion of the time properly required 
for the drawing up of the decree or order .20 

(7) According to the practice of the Calcutta High Court, the period 
between the date of judgment, and the date of signing the decree should be 
excluded in computing the period of limitation for purposes of filing an 
appeal. 21 

(8) If the appellant has made no requisition for the drawing up of the 
order until after the precribed period of 20 days, for the filing of the appeal. 


llaji Imaman v. Sham Sagar Rat, (1919) 49 I. C. 664 (Pat.) {Held, 
following Ram Asray Singh v. Sheonandan Singh, that time between the 
delivery of judgment, and the signing of the decree should be excluded). 
These rulings are now bad law, in view of 62 I.C. 649 (F.B.) ; cf. Harjimal & 
Sons V. Dhanpatmal Diwan Chand, (1921) 62 I. C. 537 (Sind) ; relied on 
Lucklomal v. Joomroomal, 1 S. L. R. 71; and Manager Encumbered Es¬ 
tates V. Gangaram Bachamal, 19 I. C. 671=6 S. L. R. 244. 

16. Yamaji v. Antaji, (1898) 23 Bom. 442. 

17. Umda v. Rupchand, (1926) 98 I. C. 1057=1927 Nag. 1 (F. B.). 

18. Adar Friya Choudhrani v. Ramprotap, (1926) 98 I. C. 748=1926 
Cal. 1105=44 C. L. J. 44=30 C. W. N. 926. 

19. Mohammad Moin-uddin Ashraf, v. Mohammad Ishaq Ashraf, 
(1923) 75 I. C. 265. 

20. In ihe goods of Fashupati, 59 Cal. 1215=137 I. C. 526=1932 Cal. 
331 (F. B.) (O. R. Nibaran Chandra v. Martin and Co'.)> (1920) 
58 I. C. 408=32 C. L. J. 127; and Bani Madhub v. Matangini, 13 Cal. 
104 (F. B.); compare Sarat Chander v. Upendra, 54 Cal. 481 (483)=103 
I. C. 235. 

21. Asutdsh Roy v. Monmohan Roy, (1926) 97 I. C. 539=1927 Cal. 
65 (Followed 13 Cal. 104 F. B.). 
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ynder Art. 151, had expired, held that the period between the date when the 
judgment was pronounced, and the date when the onler was drawn could not 
be excluded from computation. 

(9) Where a draft decree was settled and passeil, but could not be 
signed and filed because of the negligence of the appellant to rectify an 
error, in the application for amendment of the plaint, luuler the Court’s order, 
the time occupied thereafter in completing the order for amendment was held 
to be not time requisite for obtaining a copy of the decree. The delay 
thus caused could not be excluded in computing the period of limitation. 

(10) Copies of the judgment and decree sheet were applied for urgently 
on 3rd January: but from 3rd to 13th January, copies could not be given 
as the Court had not prepared the decree sheet. On 13th January, this had 
been done, and the estimate pi ice was paid on 25th January and the copies 
were ready on 30th January: held that the appellant was entitled to the 
time from the 3rd to 13th January] and from 25th to 30th January. 

433. Where the limitation for filing an appeal expires during 

the vacation of the Court, the appellant is 
Court vacations. entitled to make an application for copies 

on the day on which the Court re-opens after the vacation, and is 
entitled to add to the period of limitation, the time spent in obtain¬ 
ing the copies.^® The Allahabad High Court held in Siyadat-ul- 
nissa v. Muhd. Mahmud^^ 

“that if the period prescribed for the presentation of an appeal expires on 

a day on which the Court is closed, and if the appel- 
Application on re- lant has not obtained copies of the decree and judg- 
opening of Court, ment before the closing of the Court, and applies 

for such copies on the date of the re-opening of the 

Court, whilst his right of appeal is still alive, he is entitled to the benefit of 
the time requisite for obtaining the copies, and if his appeal be presented 
before the expiry of that time, it is not barred by limitation . 

The General Rule, as stated by Oudh Judicial Commissioner’s 
Court,is that the time requisite for obtaining a copy does not 
begin’until an application for a copy has been made; but, where 
judgment is not delivered until the last day before'the vacation, 
and the application for copy is made on the first day after re-opening, 
it is only reasonable to include the vacation as part of the time 
requisite” for obtaining the copy. The Allahabad view is followed 
by the Lahore High Court in Naman v. Giirditta.^^ And, the 


22 Pramatha Nath v. Lee, 23 C.W.N. 553; upheld on appeal to Privy 
Council, 49 Cal. 999=1922 P. C. 352 (P. C.); also see and cf. Lachmt 
Notoyon v. Jo.gesh Cherndto, 1934 Pat. 266 13 Pat. 271, 

23. Brijlal Ganeriwalla v. Gireendra Shekhar Basu, 1934 Cal. 543= 
151 I. C. 809=61 Cal. 306. 

24. Baij Nath v. Gapu Ram, (1935) 157 I. C. 181 (1)—37 P. L. R. 
235,. 

25. Farzand AH v. Abdul Hamid, (1921) 60 I. C. 493 (Pat.). 

26. (1$97) 19 All. 342. ^ ^ 

-27., Qhaffaf v. Rasulunnissa, (1922) 68 I. C. 250—25 O. C. 71. 

^ « 28 (1925) 89 1. C. 437=1 L. C. 365=1926 Lah. 121. 
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Bombay Iligh Court has accepted this principle in Tukaram v. 
Pandurang'--^ and Pandarinath v. Shanker.^^ These cases are dis¬ 
tinguished in Venkata Kao v. Venkatachella Chetty^^ where it was 
held that where the appeal is out of time at the date of making an 
application for a copy of the decree, a party applying to the lower 
Court for a copy of the decree on the day it re-opens after the 
holidays, is not entitled to deduct, as time requisite for obtaining 
a copy of the decree, the period during which the lower Court was 
closed, when he could have made such application before the Court 
closed, and wLen on the day he actually applied, the period limited 
for appeal had expired. However, it was observed in Saminatha 
Ayyar v. Venkafasubba AyyaV^ that 

“it is not impossible to conceive of cases where time may properly be deducted, 
though the commencement of the period from which time is deducted precedes 
the actual application for a copy of the judgment”. 

An appellant is not bound to take cognizance of a notice posted on 
the notice-board of the Court at a time when the Court is closed on 
account of the vacations.®® 

Illustrations. 

(1) A decree was passed against a defendant on 17th September. The 
appellate Court was closed from 6th of October, to the 4th of November, 
both days inclusive. On the 5th November, the defendant-appellant applied 
for copies of the decree, and judgment. The copies were delivered to her 
on the 6th November; and on the same day she presented her appeal to the 
appellate Court. Held that the appeal was within time.^* 

(2) Where the plaintiff’s suit having been dismissed on the 11th Decem¬ 
ber, 1918, he filed an appeal on the 21st January', 1919; and it appeared that 
the copies of the decree and judgment were applied for by the copying 
agent on the 18th December, and were attested on the 23rd, but were not 
made over to the copying agent till the 2nd January, 1919; held that the 
appeal was within time.^® 

(3) Where the last day of limitation for filing an appeal happens to 
be a Court holiday, and an application for a copy of the lower Court’s 
decree is made^n the next day on which the Court re-opens, and the appeal 
is filed on the very day the copy is obtained, the appeal is within time.®® 

(4) From the next day after delivery of judgment the Court was 
closed for long vacations. After the re-opening, excluding the time taken 


29. (1901) 25 Bom. 584. 

30. (1901) 25 Bom. 586. 

31. (1905) 28 Mad. 452. 

32. (1903) 27 Mad. 21. 

33. Khub Chand'v. Harmukh Rai, (1911) 34 All. 41 (43). 

34. Siyadat-un~nissa v. Muhammad Mahmud, (1897) 19 All. 342; fol¬ 
lowed in Ndman v. Gurdiita, (Moti Sagar, J.), 1926 Lah. 121i=89 I. C. 
437; also sec Mt. Attri v. Ram Kishan (Zafar AH and Jailal, JJ.), 1930 Lah. 
216=11 Lah. Ill; cf. Gitran Rakha v. Bindra Ban, 79 P. R. 1916 (Held, 
not in conflict with 19 All. 342). 

35. Bate Ahmad v. Kami Elahi, (1920) 55 I. C. 406 (Lali.). 

36. Mec/h Baran Singh v. Ramadas, (1925) 89 I. C. 956=1926 All. 

111. 
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n 

up for application for copy of the judgment, the appeal was presented on 
the 90th day. Held, that the appeillant was entitled to exclude the period 
of the vacation, and that the appeal was in time.®^ 

(5) A decree was passed by a munsif on the 12th day. On the 15th 
an application was made by post, reaching office after it had closed for the 
vacation, and was treated as received on 16th June when the Courts re¬ 
opened. The days spent in preparation, and the day when it was taken 
delivery in person were included in computation, as part of the time requisite 
for obtaining the copy, and the appeal was held within time.^s 

(6) A munsif gave his judgment on the 1st of October. Tl^ 

was open on 2nd October, but closed for long vacations on 3rd October; 
and re-opened on 3rd November. The application for copies was made 
on 3rd November, and appeal filed the day after receiving the copies. 
Held that the time spent in obtaining the copies should be excluded in 
computing the period of limitation. 

(7) The judgment of the First Court was delivered on the 15th May. 
The Courts were closed, except for copying purposes, from the 16ffi May 
to the 15th June inclusive. The defendant applied tor copy on the 16th 
June received it on the 18th, and filed the appeal on the 19th idem to the 
District Judge. Held that the appeal was within time.^o 

(8) A judgment was delivered on the 21st September, but the decree 
was not signed till the 25th September. The Court closed for the long 
vacation on 26th September, and re-opened on the 30th October. Applica¬ 
tion for copies was made next day, and were received on 13tli November. 
An appeal filed 9 days later was held within time. The time elapsed between 
the delivery of judgment, and the signing of the decree, as also the vaca¬ 
tion period were excluded in computation.^^ 

(9) Where judgment in a case was pronounced at an early hour on the 
last day preceding certain holidays, and the application for copy thereof was 
made on the day when the Court re-opened after the holidays, held, that 
in computing the period of limitation for the appeal, the appellant was not 
entitled to the deduction of the holidays.(In this case the application or 
copy might have been presented on the day on which the judgment was deli¬ 
vered) ; but, the party was entitled to deduct the day on which judgment was 

pronounced. 

(10) Where the judgment was delivered on 22nd December, the last 
day before the Christmas vacation at 4 p.m., when, according to the practice 
of the Court, papers were not received; and, the appellant made his appli¬ 
cation for a copy of the judgment on 7th January, the day on which the 
Court re-opened after the Christmas holidays, held that the appellant was 

37. Rikhesiirnath v. Jaiiukdeo Nath, (1935) 146 I. C. 931 (Pat.). 

38. Paga v. Sadasheo, (1911) 17 I. C. 624 (Nag.). 

39. Dudhxi v. Sultan, (1914) 23 1. C. 874 (All.). 

40. Kashibai v. Kannop, (1915) 29 I. C. 833=11 N. L. R. 

104; c£. Venkata Rpw v. Venkata Chetty, 28 Mad. 452=15 M.. L. J. 109 
(Where the period of appeal, seems to have expired even before the day 
when* the application for copy was made). Also see and cf. Vmmathu 
V. Pathumma, 44 Mad. 817=41 M. L. J. 84. 

41. Imaman v. Sham Sugar, (1919) 49 I. C. 664 (Pat.). 

42. Masilantani v. Arumuga Mudali, (1921) 63 I. C. 922 (Mad.) ; 

cf Saptittatha Ayyar v. Venkata Subha Ayyan^ 27 Mad. 21=13 M. L. 
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entitled to deduct the period from 23rd. December to 6th January, both 

days inclusive. 

(11) Where judgment was delivered in a case some days after the 
Court was closed for the long vacation, but an application for copies was 
not made till 17 days after the re-opening of the Court; held that the 
appellant was not entitled to deduct the period during which the Court was 
closed, as he had not applied for the copies on the first available opportunity.^^ 

(12) Where the defendant against whom a judgment and decree were 
passed on 21st December, 1919, i.e., on the first day of the Christmas vaca¬ 
tion, applied for copies of the same on the 7th January, 192Q, i.e., some 
days after the re-opending; held that in computing the time for appeal, the 
defendant was not entitled to deduct the vacation period.-*5 

(13) The applicant had failed to supply the additional folios, and ob¬ 
taining copies, due to his not knowing of the deficiency. He filed the appeal 
seven days after vacation; held that under circumstances of the procedure 
of the copying department, the delay in filing the appeal could be excused.^® 

434. Where a party appealing from the decree of a lower 

Court applies for copies of the judgment 
and decree at different times, the time which 
he is entitled to exclude in computing the 
period of limitation for such appeal is the 
aggregate of the periods required to grant 
the copies after the applications were made.^^ However, where 
the later application was made before the copy of the record first 
applied for was ready and a portion of the time in obtaining one 
record formed a part of the time in obtaining the other, it was 
held that, such overlapping period should not be counted twice 
over, and with that exception both the two periods should be 
excluded.*^® Under the provisions of S. 12 of the Limitation Act 
it is open to an appellant to make an application for obtaining a 
copy of the judgment within the period of limitation as extended 
by the time spent by him in obtaining a copy of the decree, and 
vice versa; and, in such a case he is entitled to deduct from the 
period of limitation prescribed for the appeal the time spent in 
obtaining a copy of the judgment as well as the time spent in 


43. Saminatha Ayyar v. Venkatasubba, (1903) 27 Mad. 21. 

44. The Tanjore Palace Estate v. Audi Ramiah, (1911) 2 M. W. N. 
364=11 I. C. 339. 

45. Subramanyam v. Narasimham, (1920) 43 Mad. 640=38 M. L. J. 

465. 

46. Rahim Biix v. Maiku, 1931 Oudh 314=132 I.C. 777. 

47. Silamban Chetty v. Ramanadhan, (1909) 33 Mad. 256=4 I. C. 301; 
Followed in Rajani Nath v. Kali Mohan, (1917) 38 I. C. 66=21 C. W. N. 
217; and Karnam Narasimhulu v. Secretary of State, (1912) 17 I. C. 393 
(Mad.) . 

48. Raautn Chetti v. Kadirveln, (1898) 8 M. L. J. 148; Followed in 
39 I. C. 617 (P. C.) ; also see Stmdar Koer v. Raghunath Sahai, 12 I. C. 
677; and Rajani Nath v. Kali Mohan, (1917) 38 I. C. 66=21 C. W. N. 217. 


Separate applica¬ 
tions for copies of 
decree, and of judg¬ 
ment. 
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obtaining a copy of the decree.^® Even where the Rules of the 
High Court do not require the copy of the judgment, or both the 
documents to be filed with the memorandum of appeal, the time 
required for obtaining a copy of the decree and judgment must 
be excluded.®® The appellants are entitled not only to the deduc¬ 
tion of time taken in getting a copy of the decree but also of the 
time taken in getting a copy of the judgment exclusive of the 
overlapping period,^ where such applications are made before the 
expiration of the time allowed to him by law to prefer an appeal.^ 
Where the period for obtaining a copy of the judgment and a one 
for obtaining a copy of the decree are distinct and separate, both 
of the two distinct periods should be excluded (in full) in com¬ 
puting the time for the admission of the appeal.^ In a Nagpur 
case,”* where a copy of the judgment alone was applied for and 
obtained before expiry of the scheduled period of limitation pres¬ 
cribed for an appeal, and an application was made after the expiry 
of that period for a copy of the decree, the appellant was not held 
entitled to exclude the periods occupied in preparing both these 
copies. This ruling, however, seems to be in conflict with the view 
of the Privy Council case in Jijihhoy v. Chettiar,^ and it has been 
overniled in the Full Bench ruling of Badshah Mian v. Pandurang,^ 
where it has been held, on a review of the authorities,^ that where 
a party applies for a copy of the judgment alone, and some time 
later applies for a copy of the decree, the time required for obtaining 
a copy of the judgment plus the time required for obtaining a 
copy of the decree should be excluded, provided that days on 
which both copies were being prepared cannot be doubly excluded, 
from the computation of the period of limitation. It is immaterial, 
according to this Ruling, whether the period of lihiitation pres¬ 
cribed in Sch. I has expired when a copy of the decree was applied 

49. Ramzan Baksh v. Muhammad Ishaq, (1925) 87 I. C. 484=47 All. 
509=1925 All. 436. 

50. Jijihhoy v. Chettiaf, 1928 P. C. 103=6 Rang, 302=109 I. C. 1=55 
I. A. 161 (P. C.) (O, R. 1927 Rang. 20=98 I. C. 417=4 Rang. 265). 

1. MacMillan and Co. v. K. and J. Cooper, 1924 Bom. 185=48 Bom. 
292=25 Bom. L. R. 1309. 

2. Ibid., relied on Tukaram v. Pandurang, (1901) 25 Bom. 584=3 
Bom. L. R. 143; and Pandarinath v. Shankar, (1901) 25 Bom. 586=3 
Bom. L. R. 244; cf. Badshah Mian v. Pandurang, 1930 Nag. 113 (F. B.). 

3. Timappa Ganpat v. Manjaya Subraya, 1924 Bom. 425=28 Bom. 433 
=26 Bom. L. R. 362. 

4. Parash Ram v. Likhan, (1911) 7 N. L. R. 67=10 I. C. 866; O. R. 
in Badshah Mian v. Pandurang, 1930 Nag. 113=123 I. C. 470=26 N. L. R. 
66=13 N. L. J. 5 (F. B.). 

5. 1928 P. C. 103=6 Rang. 302=109 I. C. 1 (P. C.). 

^ 6. T930 Nag. 113=123 I. C. 470=26 N. L. R. 66 (F. B.). 

7. Relied on Timappa Ganpat v. Manjaya Suhraya, 48 Bom. 433=1924 
Bditi.'42SRaJfejA v. Muhammad Ishaq, 1925 All. 436=47 All. 509; 
Silambcin Chetty v. Ramanadhan, (1910) 33 Mad. 256, 
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for."* The practice of the Nagpur Court has been, in recent years, 
to deduct the time taken for obtaining a copy of the judgment 
plus the time taken for obtaining a copy of the decree.® In a 
Lahore case, an application for review was held not time-barred 
where the copy of judgment was complete and ready for delivery 
on 23rd June, 1919, but it was obtained and presented to Court on 
the 8th October; and, allowing time for such copy, the application 


was brought up to a date when the Court was closed, and then 
followed September vacations, and the Moharram holidays.^® The 
law does not require that the copies of both judgment and decree 
must be applied for in one application. A litigant, intending to 
appeal, may first apply for a copy of the judgment alone, without 
losing his right to obtain an exclusion of time spent in obtaining a 
copy of the decree. 


Illustrations. 


O) The term of 90 days for filing an appeal against the decree expired 
on 29th Tainiarv, 1923. but the appellant had applied for a copy of judgment 
on 17th November. 1922, and obtained copy on the 23rd November, 1922, thus 
the time for filing the appeal was extended to the 5th February, 1923; but 
before the expiry of the extended time, the appellant applied for and obtained 
a copy of the decree. He filed his appeal on 6th February, and his appeal 
was held to be filed within time.^^ 

('2') The decree sought to be appealed against was passed on the 22nd 
September: a copy of the judgment was applied for on 23rd September and 
copy of the decree was applied for on 15th November. The decree was 
not signed till 25th November. The copy was handed over the 
same dav, and appeal was filed on 27th November, a Monday. Held, that 
the appellant had 30 days phis 31 days plus 11 days from 22nd September 
within which to appeal and it was, therefore, presented within the period of 
limitation.^® 

(3) A decree in a Court of munsif was passed on September 27th, and 
the vacations lasted from September 28th to October 31st (both days in¬ 
clusive) ; and an application for copy of the judgment was made on the 
3rd November; and the copy of decree was applied for on 13th November. 
Both copies were delivered on 21st November. The appeal was filed on 
28th November, and was held not barred by time.^* 

(4) The judgment of the Court of First Instance was delivered on 21st 
September. On that very day the defendant made an application for a copy 
of the judgment. The Court closed for the vacations thereafter, and re¬ 
opened on 23rd October. The copy of the judgment was ready on 25th 


8. Vide Foot-note 7, supra. 

9. Ramchandra v. Maya Ram, (1928) 106 I. C. 57=1928 Nag. 131; 
and Sam pat v. Kisan, 1929 Nag. 264. 

10. Kashi Ram v. Karam Narain, 1921 Lah. 124=3 L. L. J. 166. 

11. Ramchandra v. Maya Ram, 1928 Nag. 131=106 I. C. 57. 

12. Jadu Nandan v. Hanuman, 1924 Pat. 113=4 P. L. T. 619=77 I. C. 

401. 

13. Ramzan Baksh v. Muhammad Ishaq, (1925) 87 I. C. 484=1925 
All. 436=47 All. 509. 

14. Dehi Charanlal v. Mehdi Hussain, 35 I.C. 888=20 C.W.N. 1303. 
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October; and within 30 days of that date, the defendant applied for a 
copy of the decree, and filed his appeal on 23rd November. The time occu¬ 
pied in copy of decree was allowed, although the copy had been applied for 
after the expiry of the period of limitation under Schedule 

(5) Where copy of a judgment dated 4tli August, 1916 was applied 
for on 2nd September and it was given to him on 23rd idem; and, on 4th 
November he app'lied for a certified copy of the decree, which was unsigned 
until 9th July, 1917. An appeal had been filed on 10th November, 1916 
without the preliminary decree; b^it on 7th July, 1917 a fresh copy was applied, 
which was furnished on 13th July, 1917; and it was annexed to memorandum 
of appeal, dated 10th November, 1916. Held, that the appeal was not barred 
by limitation in view of S. 12 of the Limitation Act.’® 


Second copy. 


435. A Full Bench of the Madras 
High Court has held, in a recent case, 


“that the time requisite in S. 12 of the Act is the time beyond the appellant’s 
control occupied in obtaining the copy which accompanies the memorandum 
of appeal, and not an ideal lesser period which might have been occupied 
if the application for copy had been filed at some other date”.’"^ 


The only concern of the Court is the time occupied in obtaining 
the copy which is filed with the appeal, not the time which might 
have been occupied in obtaining some other copy which is not filed 
with the appeal.^® All that the law requires, and the decisions have 
laid down is that, if an appellant invokes the aid of S. 12, Limitation 
Act, he will get only so much time allowed in excess of the proper 
time for appealing as is requisite, i.e., properly required for obtain¬ 
ing the copies which he actually uses for the appeal.^® When 
appellant has applied for copies and duly received them, he can¬ 
not by applying again for copies of same judgment, claim another 
exclusion for the period spent in obtaining such second copies.^® 
Where an application for copies was returned for being dated and 
represented, but the vakil’s clerk waited till the printing charges 
were called for with the result that the application was dismissed 
in due course and he filed a fresh application and appeal was filed 
out of time with copies so obtained; held, that the second applica¬ 
tion was not a continuation of the former one under S. 12, and 
there was no ^'sufficient cause” to exclude delay under S. S of 
the Lim'itation Act.^^ 


15. Din Dayal v. Rameshar, (1915) 28 I. C. 366 (Oudh) ; also see 
Raja Ram v, Nanke Mal-Lala Mai, 1926 Lah. 529 (1)=95 I. C. 302. 

16. Harjimal and Sons v. Dhanpatmal Divanchand, (1921) 62 I. C. 537 
(Sind). 

17. Punjam Thirumala v. Anaverma Reddi, 1934 Mad. 306=149 I.C. 
172=57 Ma4. 560 (F. B.). 

18. Per Jackson, J., in 1934 Mad. 306 (F.B.). 

19. Per Pandalai, J., in 1934 Mad. 306 (F.B.). 

20. 10 Oudh Cases 201. 

21. Poongavana v. Manicka, 1932 M. W. N. 328. 
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436. In computing the period prescribed for an appeal, the 

time occupied in translating a copy of the 
Copy of transla- judgment appealed against, into the language 
tion of ju gment. Court, cannot be deducted under S. 12 

of the Limitation Act, which applies only to copy of the original 
judgment.^ Where the decree of the first Court was drawn up 
in English, but the appellant obtained a vernacular copy of the 
decree, he was not held entitled to exclude the priod spent in 
obtaining that copy, which was wholly unnecessary.^® Where an 
appeal was filed on the last date of limitation deducting the time 
taken in obtaining copies of the judgment, and the decree, but with 
the memorandum of appeal a copy of the translation of the decree, 
unsigned by the lower Court was filed, no copy of decree was 
applied for; Held, that translation of decree unsigned by the lower 
Court is not a proper substitute for the decree so as to save 
limitation.^ 

437. Where the judgment passed on review consisted of two 

sets of judgments, that is, the one passed 

Copy of judgment before the application for review and the 
on review. 

review had been granted; and the second judgment did not give 
all the facts of the case, but was supplementary to the first -inasmuch 
as it modified a portion thereof: held that, it was necessary in this 
case for the appellant to file the copies of both the judgments as 
these two really were one judgment from which an appeal was 
made.®® 


second passed after the application for 


4^ TERMINATION OF TIME REQUISITE.—It was 
held Edge, C.J. in Parhati v. Bhola,^^ that the **time requisite” 
for obtaining a copy of the judgment, and decree, means the time 
occupied by the officer who has got to provide the copy, in making 
the copy. The important date, with reference to S. 12, and the 
article in the Schedule, is not the date when the copy of the decree 
is delivered, but the date when it is ready, for delivery to the appli¬ 
cant if the applicant chooses to apply, where he has had notice that 
the copy will be ready on that date. 

“Delays caused by the negligence of an applicant in coming forward to 
pay the money cannot be considered as time requisite for obtaining the copy 
of the decree”. 

“If the party applying for a copy of a decree or judgment failed to inform 
himself of the time when such copy would be ready, and thereby did not obtain 

22. Mt. Daya Kaior v. Mt. Amrao Kaur, (1883) 145 P. R. 1883; also 
see Kanhaya v. Nur Mxihammad,^ (1921) 59 I. C. 965 (Lah.). 

23. Mohammad Amin v. Chiragh Beg, (1917) 39 I. C. 617. 

24. Mehr Singh v. Ram Chand, 1934 Lah. 304 (2)=1S0 I. O. 781 

( 1 ). 

25. Jagiri Ram v. Daulat Khan, 1928 Lah. 755=112 I. C. 46. 

26. (1889) 12 All. 79; also see 12 All. 461 (F. B.). 

27. Per Edge, C.J.. in 12 All. 79 (83). 
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it when it was ready to be delivered to him, it appears to me that the period 
of such deJlay could not be allowed in computing the time which was requisite 
for obtaining the copy.” 2 ® 

The date on which the copy of the judgment applied for was ready 

should also be excluded as time requisite for obtaining the copy. 

The time between the date on which the copy -is ready for delivery, 

and the date on which the applicant chooses to take dcliveiy of 

it, is not a portion of the time requisite for obtaining a copy.^^ An 

appellant is not entitled to deduct the days when the copies lie 

ready but undelivered -in the office.''^ An extra day cannot be 

allowed “for the delivery of the copies,” in addition to the day on 

which the copies are ready for delivery.*^ Where the copies are 

shown to be ready for delivery on a certain date, the ordinary 

presumption on which the Court must act, is that the appellant 

could have obtained these copies on the day if he had acted with 

, . due diligence.^® The Nagpur Judicial 

^ e ay in o tain- Commissioner’s Court has held, that under 
mg copies. , , ... k . , 

the rules regulating the grant of copies,- the 

Head Copyist shall forthwith fix and intimate to the applicant a 
date, w-ithin seven days of the presentation, on wdiich he should 
attend to ascertain whether the copy is ready or whether any fur¬ 
ther advance is required.^^ The applicant must use proper 
diligence in obtaining his copy in the manner prescribed in the 
rules^ and if he does not attend, but fails to take steps to secure the 
copy, such days cannot be deducted from the limitation period as 
time requisite for obtaining the copy.®® Where no date is fixed by 
the officers of the Court either as to the date when the copy would 
be ready, or as to the date when it would be delivered, it would be 
fair to include the whole period intervening between the applica¬ 
tion for the copy, and the actual delivery of the copy, thereof.®® 
Where there are holidays immediately after the date of the copy 
being ready for delivery, the copy may be taken on the re-opening 
of the Court, and the holidays would be included in the time 
requisite for obtaining the copies.®^ A delay in the office of 


28. Per Edge, C.J., in 12 All. 461 (F.B.). 

29. Shiva Kunhi v. Dashrath, 1933 Nag. 362. 

30. Gopal V. Brojobekary, (1881) 9 C. L. R. 293. 

31. Nur Muhammad v. Ram Das, (1919) 50 I. C. 760 (P. C.) ; also see 
Bawa Singh v. Thakur Singh, (1922). 67 I. C. 478 (Lah.) ; relied upon Sher 
Singh v. Prem Raj, 48 I. C. 31=100 P. R. 1918. 

32. Tola Ram v. Jaffer Khan, (1917) 38 I. C. 464 (Sind)=10 S. L. 
R. 165. 

33. Ibid. 

34. Lachmanv. Kalya, (1916) 34 I. C. 458 (Nag,). 

35. Ibid. 

36. Sheogobind v. Ablakhi, 12 All. 105 (109). 

37. Ramaswamy v. Ramanathan, (1913) 21 I. C. 192 (Mad.) ; relied on 
Bechi v. Ahsariullah, 12 All. 461 (F. B.). 
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the Court in giving delivery of copies would be a “sufficient 
ground for extension” under S. 5, Limitation Act4® But, any 
delay in obtaining a copy of the decree or order for which delay 
the apl^ellant is responsible, cannot be deducted in computing the 
time requisite for obtaining such copy.®^ 

439. The copying work of a Court may proceed during 

Copying work ^^^^ations under proper arrangements made 
during vacations. sufficiently public by official Gazettes; but 

if such notice appears on Court-board during 
the vacations, a litigant 


“should not be considered bound to take cognizance of that notice until the 
<latc the Courts re-opened after the vacation”. 

\Vhere Rules and Orders for Civil Courts provide for arrange- 
metits being made by Courts for granting copies of judgments, 
decrees, etc., during the vacations, and in accordance with the 
rules, a notification to the above effect is duly published in the 
Gazette, an appellant who is not ready to take delivery, of copies 
applied for, during the vacations, cannot be said to have exercised 
due diligence in obtaining the copies, if these are take only on the 
re-opening day.'*^ This view was applied, where under a rule 
arrangements were made by the High Court for delivery of copies 
during the Court vacation, and an applicant aware of the practice, 
failed to deposit printing charges, which were called for on the 
last Court day before the vacation, and they were paid only on 
the re-opening day of the Court."*^ 


440. In the case of copies applied for through Copying 

P - Agents, to be sent by post, the time to be 

copy sent by post, copies should be calculated from 

the date of the application up to the date when the copies aire 
despatched, and not merely up to the date when they are ready.*® 
The Nagpur Judicial Commissioner’s Court held in Krishna v. 
Bcilia^^ and Raghii v. Madthgid^^ that where a copy of judgment 


38. Baltnukand v. Kundanlal, (1911) 13 I. C. 943—9 A. L. J. IS; also 
Fouda Uraon v. Gaiipat Ram, (1920) 57 I. C. 266 (Pat.) ; and Daljit v. Ram - 
Ratan, (1914) 25 I. C. 26. 

39. Brijlal Ganerizvala v. Girindra Sekhar, 1934 Cal. 543=61 Cal. 
306=151 I. C. 809. 

40. Khub Chand v. Harfiitikh Rai, (1911) 34 All. 41 (43)=12 I. C. 

183. 

41. Komurru Appalaszvami v. Palli Narayanaszjuamy, (1919) 49 I. C. 
626=36 M. L. J. 62. 

42. Kadir Mohideen Saheb v. Abubakkar Sahib, (1919) 50 I. C. 518. 

43. Allah Baksh v. Th^ Municipal Commissioner of Rohtak, (1926) 
92 I. C. 966=1926 Lah. 223; also see Sultan Din v. Partab Singh, 1933 Pesh. 
22=142 I. C. 230 (Case-law reviewed). 

44. 14 I. C. 403=8 N. L. R. 11; relied on Punjaji v. Jagannath, 6 
C. P. L. R. 13. 

45. 26 I. C. 819=18 N. L. R. 139, 
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and decree is applied for and sent by post in accordance with 
rules for the supply of copies through the post, the period inter¬ 
vening between the completion and the despatch of the copies 
should be included in computing the time requisite for obtaining 
the copy for the purposes of S. 12 of the Limitation Act. An 
applicant for a copy may elect to work personally or through an 
agent. Where, however, he elects to work through an agent, he 
cannot claim credit for any delay caused by taking that course.'^*’ 
In case copies are directed to be sent by post, the tiyne requisite 
counts from the date of the application to the date of posting the 
copies irrespective of the fact that the copies arc ready for delivery 
before the latter date.'*’^ The ratio decidendi in RagJm v. Madh- 
gia^^ was that where the rules allow copies to be despatched by 
post, the Post-office is the agent o-f the applicant, and the date when 
the copy is handed over to the Post-office is to be taken as the date 
up to which time is to be allowed. This view was followed by 
.the Lahore High Court in Ghulla Singh v. SoJian Singh.'*^ And, 
there are also two Division Bench Rulings, Gurdxt Singh v. Charan 
Das,^^ and Municipdl Committee, Chiniot v. Bashi 7?am,^ in 
which it was heM, likewise, that time should be reckoned up to the 
date of despatch, whether copies are not sent by post until several 
days after they are ready. Where an appeal is filed beyond time 
owing to the fact that the delivery of the necessar)^ copies to the 
appellant is delayed as the result of the failure of the Copying 
Department to inform the appellant as to the date on which he must 
take delivery of the copies, the appellant is entitled to the indulgence 
of the Court under S. 5 of the Limitation Act.^ ® The time spent 
by the Copying Agent in getting estimate, etc., and putting in the 
application with the proper fee cannot be allowed to an appellant 
as time requisite for obtaining copies in computing the period of 
limitation for appeal, as the Copying Agent is not an officer of 
the Court, and cannot be regarded as of a higher status than a 
private agent of the appellant. 

Illustrations. 

(1) A decree was passed by a munsif, on 12th May, and on 15th May, 
defendant applied by post for copy of judgment and decree of Court. 
The application reached the office after it had closed for vacation, and 
was treated as received on 16th June when the Court re-opened. The 


46. Raghu v. Madhgia, 26 I. C. 819 (Nag.). 

47. Mt. Iqbal Jahan Begam v. Mathura Prasad, (1920) 54 I. C. 831 
(Oudh). 

48 . 26 I. C. 819=10 N. L. R. 139. 

49. Ghulla Singh v. Sohan Singh, 69 I. C. 818 (Lah.). 

50. 72 I. C. 797=1922 Lah. 415. 

1. 69 I. C. 895=1922 Lah. 170. 

2-^3. Madan Singh v. Puran Singhs (1925) 91 I. C. 6=1926 Lah. 84 
=7 L. L. J. 595. 

4. Mehr AH Beg v. Sarwan, 1934 Lah. 469=35 P. L. R. 713, 
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copy was ready on 3rd July, but it was not despatched by post, as the 
defendant took delivery on 4th July in person. Held that the 3rd and 4th 
July should be included as part of the time requisite for obtaining the 
copy; and the appeal was, therefore, within time.® 

(2) In a case, judgment was given by the First Court on 30th May. 
The period of limitation for appeal was 30 days. The last working day 
of Court was on 31st Afay, and application for copy was made on 2nd 
July, when the Court re-opened. The copy was ready for delivery on 
14th August; but it was despatched by post, and received by the applicant 
on 17th /\ugust. Held that the applicant acted with due diligence, and 
was entitled to have the time extended under the provisions of S. 5, 
Limitation Act.® 


441. The application for the copies need not be made by the 

appellants in person.^ The only concern of 

by of^er^^ersom^^” Court is the time occupied in the Copying 

Department, which would count as *'time 
requisite for obtaining the copy,” which is filed with the appeal.® 


“All that the law requires, and the decisions have laid down is that, if an. 
appellant invokes the aid of S. 12, Limitation. Act, he will get only so 
much time allowed in excess of the proper time for appealing as is requisite 
i.e., properly required for obtaining the copies which he actually uses for 
the appeal."® 

Section 12 of the Limitation Act does not require that an appli¬ 
cation for copy should be made by the party himself.'® Inasmuch 
as the law does not require that the copy of the decree accompany¬ 
ing a memorandum of appeal should have been obtained by the 
appellant himself, the provisions of S. 12- of the Limitation Act 
would apply where a copy of the decree appealed against was 
obtained by another person." 


TITLE III: SUB-CLAUSE (3). 

443<y<In Avudai Ammal v. Ganapaihi Aiyar,^^ the Madras 
^■<04 High Court, took a view that an appellant 

Copy for judg- not entitled to a deduction of the time 
ment in connected taken in obtaining copies of judgment to be 

filed in another connected appeal where 
judgment is available to the Court at the hearing of the appeal. 


5. Paga v. Sadasheo, (1912) 17 I. C. 624 (Nag.). 

6. Sripat v. Hubdar, (1925) 90 I. C. 115 (Oudh). 

7. Chandu v. Mast Rain, 1934 Lah. 135=149 I. C. 1127. 

8. Per Jackson, J., in Panjani Thirumala v. Anavatnela Reddi, 1934 
Mad. 306=66 M. L. J. 687=149 I. C. 172=57 Mad. 560 (F. B.). 

9. Per Pandalal, J., in 1934 Mad. 306 (F. B.) supra. 

10. Rudra Pratap Singh v. Raghuraj, (1914) 23 I. C. 209 (Oudh) ; 
relied on Ramkishan v. Kashi Bai, 29 All. 264=4 A. L. J. 152; (1907) 
A. W. N. 67. 

11. Aminuddeen Sahib v. Pyarihi, (1920) 56 I. C. 73=43 Mad. 633; 
dissented Ramamurthi v. Subramania, 12 M.L.J. 385. 

12. (1914) 25 I. C. 28, 
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even if it may have been filed in another appeal. Tliis seems 
opposed to the ruling in Jijibhoy iV. Surly v. Chcitiur,^^ that an 
appellant is entitled to exclude the time occupied in obtaining a 
copy of the judgment regardless of the fact whether under "the 
practice of a High Court, the production of such copy of the judg¬ 
ment is unnecessar}'. It is a standing practice of the Patna High 
Court that where more appeals than one arc presented by the same 
appellant from the same judgment only one certihed copy of the 
judgment need be filed. However, in such a case the time rectuisitc 
for obtaining a copy of the judgment would be excluded in com¬ 
puting the period of limitation in .respect of all the appeals filed 

by the appellant, although only one copy of the judgment is filed 
for all appeals.*^ 


443. The words ^‘time requisite for obtaining a copy” in the 

^ second and third paragraphs of S. 12 of the 

copyi^TaterllfLimitation Act, are not confined to cases 

Where the person appealing has in person or 
by a properly authorized agent applied for a copy of judgment or 
decree.^^ The Court was not prepared to read into S. 12, the words 
*'wh.en the copy is applied for by the party appealing or on his behalf 
and with the intention of appealing". The language of the section 
is very general, and can bear no such restrictions.'^ 


444. UNNKCESSARY COPIES.—In computing the period 

Letters patent ap- °! Prescribed for an appeal under 

peals. Letters Patent, the time 

requisite for obtaining a copy of the judg¬ 
ment appealed from can be deducted, such coiiy not being required, 
under the rules of the Court, to be presented with the memorandum 
of appeal.The same view has been taken in a Patna case, where 
it was held that Rule 2 of Ch. VII of the Patna High Court Rules 
exclude the applicability of S. 12 of the Limitation Act to appeals 
preferred under cl. (10) of the Letters Patent.'® The Rules framed 
by the High Court do not come under the category of special or 
local laws within the meaning of S. 29, Limitation Act.'® There¬ 
fore, in an application for leave to appeal under Letters Patent, 
the time taken for taking the copy of the judgment cannot be. 
excluded from the 30 days which is the absolute period of limitation 


13. 1928 P. C. 103=6 Rang. 302=1901 P. C. 1 (P. C.). 

14. Bibi Umtul Rasal v. Ramcharan, (1920) 58 I. C. 991 (Pat.). 

15. Ram Kishan v. Kashi Bai, (1907) 29 All. 264; (dissented Rama- 
muirthi v. Suhramania, 12 M. L. J. 385). 

16. Ibid. 

» 

17. Fasal Muhammad v. Phul Kttal, (1879) 2 All. 192 (F. B,). 

18. Deoki Lai v. Ramanand Lai, (1921) 59 I. C, 179 (Pat.). 

19. Mukund Mahto v. Niranjan Chakravarty, 1934 Pat. 353=15 P. 
L. T. 301=151 I. C. 107; relied on Abdul Ganny v. Russel, 1930 Rang. 
228=127 I. C. 161=8 Rang. 380 (F, B.). 
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Second appeal. 


provided for by R. 2, Ch. VII, Patna High Court Rules.''® It 
lias been held in a recent case, that S. 12, sub-^1. (2) of the 
limitation Act, applies to appeals from decrees or orders of the 
Original Side of the Rangoon High Court, under cl. 13 of the 
Letters Patent. 

445. Under S. 12 (3), allowance can be made only in respect 

of copies of judgment, etc., appealed against. 
In second appeals, according to the rules of 
some High Courts, a copy of the judgment of Court of first 
instance may be hied “'where it ex^ists**. It was held by a Full 

Bench of the Allahabad High Court, in 
^ ^ ^ ' Narsingh Sahai v. Sheo Per shad on a 

construction of a rule to this effect, that it did not connote that 
the appellant had a right to exclude, from the period of limitation 
for filing his appeal, the time requisite for obtaining a copy of the 
judgment of the Court of first instance. A Full Bench of the 

Bombay High Court held in Chunilal 
Bombay. jethabhai v. Barot^^ that the accompani¬ 

ments directed under R. 25 of the Bombay High Court Rules are 
extraneous to the memoranda of appeals, applications and appeals 
in execution, and the rule expressly does not fix any time at which 
the documents mentioned in els. (2) and (3) are to accompany the 
memoranda, etc. An appeal, etc.,'if presented in time, is validly 
presented for the purposes of the Limitation Act if it is accom¬ 
panied by copies .required by the Civil Procedure Code. The 

Lahore High Court has obsei*ved in Madan 
Lahore. Go pal v. Malawa Ram^"^ that a High Court 

has power to alter, amend and add to rules of procedure laid down 
in the Code of Civil Procedure according to S. 122 of the Code, 
but it has no power to alter the period of limitation provided by 
the Limitation Act. Consequently, in the case of second appeals, 
the period spent in obtaining a copy of the first Court’s judgment 
cannot be excluded under the provisions of S. 12, even where the 
Rules of the High Court require a copy of the first Court’s judg¬ 
ment to be filed along with the memorandum of appeal. How¬ 
ever, where the appellant has actually made an application for a 
certified copy of the trial Court’s judgment before limitation for 
filing the appeal has expired, the High Court may make an allowance 
for the time actually spent in obtaining that copy under S. 5 of 


20. Mukiind Mahto v. Niranjan, supra; cf. (1928) 44 M. L. J. 15 
(contra) . 

21. Me Kcnzlc and Co. v. Ah JVin, 12 Rang. 525. 

22. (1917) 40 All. 1 (F. B.). 

23. (1907) 32 Bom. 14 (F. B.). 

24 (1922) 68 I. C. 777 (Lah.)=1923 Lah. 96; followed in Ba&u 

.yi/io/t V. Mmiffal Rai, (1927) 100 I. C. 854=1927 Lah. 19^9 L. L. J. 
S and Chahar Mai v. Bira Ram, 73 I. C. 919—1923 Lah. 461. 
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the Limitation Act.” But wlicrc an appeal is tiled from a decree 
passed on review of a judgment, the time spent on obtaining copies 
of the decree and judgment passed on review as well as oi the 
judgment passed before review may be deducted where the judg¬ 
ment passed on review is not complete without the original jud"- 
inent which was reviewed.” The Rangoon High Court requires 
a copy of the judgment of the trial Court to be attached to a memo¬ 
randum of second appeal, and where several dajs were spent in 
obtaining such copy, the appellant was held entitled to the 
indulgence of the Court under S. 5 of the Limitation Act. Where 
the appeal was filed after the expiry of the period of limitation, and 
It appeared that he had acted with due diligence.” The Code of 
Civil Procedure does not require the appellant in second appeal to 

file a copy of the decree of the original Court with the memorandum 
of appeal. 

446. In cases of appeals falling under S. 12 of the Liinita- 
fs f • j Act, the section positively allows for 

when not required. “eduction of time occupied m obtaining a 

copy of the decree, and also a copy of the 
judgment which are filed with the memorandum of appeal. It is 
not within the power of the Court to nullify the effect of S. 12,^" 
by any rule of practice which obviates the necessity of tiling such 
a copy along with the memorandum of appeal.*^® In Ganijadhar 
Karmakar v. Sheikhy Basin Dasya;^'^ the prehminaiy objection was 
overruled with the observation that under S. 12 of the limitation 
Act, a petitioner for review of judgment would be entitled as 
of right to count limitation from the date when the decree was 
signed in spite of the fact that the petitioner had not filed, nor was 
he required under the rules to file, a copy of the decree sought to 

be reviewed. The Punjab Chief Court 
has similarly held, that in the case of appli¬ 
cations for revision, under the Punjab 


Application 

revision. 


for 


25. Ram Pershad v. Balak Ravvi, 103 I, C. 498=^1927 Lah. 717; cf. 
Gurdit Singh v. Charan Das, (1923) 72 I. C. 797 (The time taken in 
obtaining a copy of the trial Courts’ judgment cannot be excluded under 
S. 12. Nor can such time be excluded under S. 5 of the Act, where tlie 
copy of the trial Courts’ judgment was, or could be, obtained before the 
expiry of the period of limitation). But see Mt. Bhuri v. Mt. Asghari 
Begam, (1926) 94 I. C. 959; and Bhayi Sirujh v. Go.kal Chand, (1919) 53 
I. C. 137 (AppeJllant held entitled to an extension of the time occupied 
in obtaining a copy of the First Court's judgment). 

26. Jagiri Ram v. Daulat Khan, (1928) 112 I. C. 46.=1928 Lah. 755. 

27. Maung Po Aung v. U Bya, (1925) 90 I. C. 910=3 Rang. 310. 

28. (1881) 4 Mad. 419 (F. 13.). 

29. Haji Hassum v. Ntir Mahomed, (1904) 28 Eom. 643 (614). 

30. Jadhoji Raghoji v. Rajoo Babaji, (1899) 1 Bom. L. R. 112 (Not 
followed in 28 Bom. M3). 

31. (1916) 35 I. C. 348 (349) (Cal.). 
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Courts Act, to which the provisions of the Limitation Act shall be 
clccined to apply, that, accordingly, in computing the period of 
limitation prescribed in the Punjab Courts Act, the time requisite 
for obtaining the copies of the judgment and decree of the lower 
appellate Court must be excluded, although such copies may not 
be required by law to be filed.However, it has been held by the 
Judicial Commissioner, NorthAVest Frontier Province, that for a 
revision petition a copy of the judgment of the trial Court is 
required as a matter of practice, but that is more in the interests 
of the petitioner himself than an absolute necessity for the validity 
of the petition. A petitioner must therefore apply for both the 
copies simultaneously, that is to say, for the copy of the lower 
appellate Court’s judgment and of the trial Court’s judgment. If 
he is unable to get the trial Court’s judgment within the period of 
limitation, he must present his revision petition with the copy of 
the lower appellate Court’s judgment attached to it, and if he 
satisfies the High Court that he had applied simultaneously, ordi¬ 
narily time would be given to his petition. Else time required for 
trial Court’s judgment is not excluded under S. 12, Limitation 
Act.^^ In this connection, it may be pointed out that their Lord- 
ships of the Privy Council, in reversing the decision of the Rangoon 
High Court in /. Shorty v. Chettiar Firm,^^ have noticed the rule 
making power of High Courts under the Civil Procedure Code, 
which enables them to dispense with the copy of the decree or 
judgment of the lower Court being filed along with the memorandum 
of appeal, with a view no doubt to combat the dilatariness of Indian 
practitioners, but this practice of the Rangoon High Court, or of 
other High Court under their rule-making power, could not take 
away the positive direction in the plain words of S. 12, Limitation 
Act, that the time requisite for obtaining the two documents is to be 
excluded from computation of the period prescribed in the Schedule 
to the Act.^® 


447. As pointed out in Kamala Dasi v. Tarapada Mukerji,^^ 

in cases in which an order is not drawn up, 
Copy of decree sufficient for the appellant to attach to 

when not require . memorandum of appeal a copy of the 

judgment alone and time can run from the date of the judgment, 
but where a separate order is drawn up, copies of both the judg¬ 
ment, and the formal order ought to be attached to the memorandum 
q£ appeal and the appellant is entitled to a deduction of the time 


32. Kriparatn v. Rakhi, 114 P.R. 1907. 

33. Sain Ditta Rani v. Chhota Ram Piaralal, 1934 Pesh. 9—147 I. 

C. 1138=35 P. T.. R. 274. 

34. 4 Rang. 265=1927 Rang. 20—98 I. C. 417. 

35. Jijibhoy N. Surli v. Chettiar Firm, 6 Rang. 302—1928 P. L. 

(19^2) \5^^. ^L^ J. 498=14 I. C. 1006; relied in Kedar Nath 
V. Nanak, 1924 All. 162=74 I. C. 486. 
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spent in obtaining copies thereof. In Clunnappan CJietty v. The 
rSe^yetary of State,^^ it was held that where no formal order has 
been prepared, the appellate Court should adjourn the appeal until 
the copy of the decree is forthcoming. Where the order appealed 
against was not formally drawn up when the appellant filed his 
appeal, accompanied by a copy of the judgment, and later the 
formal order was drawn up, and a copy of the formal order was 
obtained, and filed, held that adding the ti,me spent in obtaining 
the copy of the formal order, the appeal was within time.^^ 

It is not necessary that an application for a review of judg¬ 
ment should be accompanied by a copy of the decree, order or 
judgment sought to be reviewed.^^ Where the applicant before 
applying for leave to appeal to Privy Council, applies for copy of 
the decree and the judgment, and the copy of the decree is only 
supplied subsequently, but the copy of the judgment is supplied 
before, even though the judgment itself all the information required 
for the application, the applicant is entitled to exclude the whole 
of the time from the date when the applicaltion was made until the 
date when the copy of the decree was ready, 

448. CLAUSE 3, COPY OF JUDGMENT.— It has been 
noticed in S. 446, ante, that S. 12 of the Limitation Act gives a 
positive direction in sub-cl, (3), that the time requisite for obtaining 
the two documents (decree and judgment) is to be excluded, in 
spite of any practice of the Court, under provisions of the Code 
of Civil Procedure, or any other Act, to the contraiy. Even if 
the said documents are not required to be filed along with the 
memorandum of appeal, the time occupied in obtaining a copy must 
be deducted in computation of prescribed period of limitation.^^ 
The time separately occupied in taking a copy of the decree, and 
a copy of the judgment is to be allowed, where such applications 
are made within time, barring any period which overlaps and can¬ 
not be allowed twice over.^^ The application for both the copy of 
the decree, and of the judgment must have been filed within the 


37. (1919) 42 Mad. 239=36 M. L. J. 124=49 I. C. 673 (F. 13.). 

38. Kedarnath v. Nanak, 1924 All. 162=74 I. C. 486. 

39. IVajid Ali Shah v. Nazval Kishore, (1893) 17 All. 213. 

40. Gackwar of> Baroda State Railway, Baroda v. Muhammad 
Habibullah, (1935) 157 I. C. 170=1935 AH. 258=1935 A. L. J. 291. 

41. Jijibhoy N, Surty v. Chettiar Firm, 6 Rang. 302=1928 P. C. 103 
=109 1. C. 1 (P. C.). 

42. See S. 434, ante “separate aplications” also see Raman v, 
Kadirvelu, (1898) 8 M. L. J. 148; Veliyamnial v. Koojayanna, 41 M. L. 
J. 273; Silaniban Chetty v. Ramanathan, (1909) 33 Mad. 256, Haji Ilajsiim 
V. Nur Mahomed, (1904) 28 Bom. 643; Ramcan Baksh v. Muhammad Ishaq, 
(1925) 87 I. C, 484=47 AH. 509=1925 AH. 436; Sundar Koer v. Raghti- 
noth Sahai, (12 I. C. 677) ; Rajani Nath v. Kali Mohan, 38 I. C. 66 (Cal.) ; 
McMillan and Co. v. Cooper, 1924 Bom. 185=48 Bom. 292. 
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period of limitation prescribed for the appeal,and this will 
esititle the appel'ant to an aggregate of the periods required to 
grant the copies after the application were made.^^ Section 12, 
sub-cl. (3), applies only to copies of judgment appealed against, 
ayid it would not apply to copy of judgment of the trial Court in case 
of second appeals. 


Application for 
leave to appeal to 
Privy Council. 


Patna. 


Madras. 


449. It has been pointed out in S. 412, ante, as also in S. 404, 

ante, that S. 12 of Act XV of 1877, was 
restricted to “applications for leave to appeal 
as pauper” ; ^ut S. 12, sub-cl. (2) of the 
present Act is in general terms, and applies 
to all applications for leave 'to appeal, in¬ 
cluding applications for leave to appeal to 
Privy Council.^® In Mahabir Prasad v. 
Jamna Singh,*'^ the Patna High Court has 
held that sub-cl. (3) also applies to appli¬ 
cations for leave to appeal to His Majesty 
in Council, and the Madras High ^ourt, 
in In re Secretary of Statc,^^ has aUo applied this sub-cl. (3) to 
an application for leave to appeal to Privy Council, on the ground 
that the vv’ords “when a decree is appealed from,” include also 
“when a decree is sought to be appealed from’^ In* Commissioner 
of Income-tax v. Shaw Wallace Sr Co.,^^ the Calcutta High Court 
held that the appellant was entitled in computing limitation to 
deduct the period taken for obtaining copies of judgment. How¬ 
ever, this construction, as alsp the reasoning in the Patna case, 
above cited appears to be strained, and on plain reading there is 

a marked difference between els. 2 and 3.®” 
The Allahabad High Court has definitely 


Allahabad. 


43. See S. 431: ‘.‘Applications before period of appeal expires”, 
JMulraj V. Niadar Mai, (1920) 42 All. 260; Ramzan Baksh v. Muhammad 
Ishaq, (1925) 47 All. 509^=87 I. C. 484=1925 All. 436. 

44. Silamhan v. Ramanafhnn, (1909) 33 Mad. 256=21 M. L. J. 52; 
MacMillan v. Cooper, 48 Bom. 292; Badshah v. Pandurang, 1930 Nag. 113 
(F. B.); Raja Ram v. Nanhcmal, (1926) 95 I. C. 302 (Lah.). 

45. See S. 445, ante: Narsingh Sahai v. Sheo Pershad, (1917) 40 All. 

1 (F. B.); Chunilal Jethabai v. Dahyabai Amulak, (1907) 32 Bom. 14 

(F. B.); Madangopal v. Malzva Ram, 1923 Lah. 96=68 I. C. 777; 
Babii Singh v. Manyat Rai, (1927) 100 I. C. 854=1927 Lah. 192; and Chnhar 
Mai V. Bini Ram, 73 I. C. 919=1923 Lah. 461. 

46. Ram Sanip v. Jaszvant Rai, (1918) 38 All. 82=31 I. C. 906; 
Abdulla Hossein v. Administrator-General of Bengal, (1914) 42 Cal. 35; 
Giilab Chand Ji v. Rao Gulab Singh, 1928 Nag. 63=105 I. C. 852; Mahabir 
Pershad v. Ja)fina Singh, 1922 Pat. 255=1 Pat. 429=68 I. C. 88; Eastern 
Mortgage and Agency Co., Ltd. v. Puma Chandra, (1912) 39 Cal. 510. 

47. 1922 Pat. 255=1 Pat. 429=68 I. C. 88. 

48. (1925) 48 Mad. 939=49 M. L. J. 418. 

- 49. 1932 Cal. 587=59 Cal. 251 = 139 I. C. 236. 

50. Mitra’s Limitation Act, Vol. II, p. 842 is inclined to same opinion. 
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held th&t sub-S. (3) of S. 12 of the Limitation Act does 7 i,ot apply 
to application for leave to appeal to His Majesty in- Council. 
The time speitt in obtaining a copy of the judgment appealed from 
cannot, therefore, be excluded in computing the period of limita¬ 
tion prescribed for such application.^ Two reasons are given: 

“To begin with the language of sub-S. (J) when contrasted with sub- 

S. (2), clearly contemplates the exclusion from the scope of sub-S. (3) of 
the case of an application for leave to appeal; and further it is to be noted 
that for the purpose of making an application for leave to appeal to His 
Majesty in Council, the rules of this Court do not make it necessary that 
the applicant shall at the time of filing his application for leave file also a 
copy of the judgment on which the decree is founded.”'^ 


The Sind Judicial Commissioner’s Court, also holds that in 

an application for leave to appeal to the 
Sind. Privy Council, sub-cl. (3) does not apply, 

and it is only the time requisite for obtaining a copy of the decree 
that can be excluded in computing the period of limitation.^ 

an application to set aside an 
award filed in Court, the time requisite for 

Application to set obtaining a copy of the award may be taken 

aside an award. . , ^ a o i ^ \ ^ A t • - 

into account under S, 12 (4) of the Limita¬ 
tion Act in calculating the period of limitation. Where, however, 
the attention of the Court was not drawn to this, by the plaintiff’s 
own fault, the decision was not interfered with on revision.'^ 
Article 158 of the Limitation Act, applies to applications to set 
aside an award; and gives a* period of ten days only, from the time 
when an award is submitted to‘the Court exclusive of the time 
requisite for obtaining a copy of the award, under S. 12, Limitation 
Act.® A copy cannot under the rules be given of an award until 
it is filed in Court.® If the application for copy is made before 
the award is received, it is premature, and time counts from the 
date when the award is filed: and the days spent in supplying a 
copy of the award, including the days on which the Court was 
closed, will be allowed.^ 


1. Wilayti Bcgani v. Jhandii Mal-Milhu Lai, (1926) 92 I. C. 897= 
1926 All. 286=24 A. L. J. 349. 

2. Ibid.„ 1926 All. 286=92 I. C. 897 (898); also sec Gtikib Cliand 
V.* Leary Lai, 152 I. C. 384=4 A. W. R. 848 (Held that the Legislature 
has clearly intended that sub-S. (3) of S. 12 of the Limrtalion Act should 
not apply to an application for leave to appeal to His Majesty in Council but 
that it should apply only to appeals) . 

3^ Nur Mahomed v. Hassomal, (1924 ) 78 I. C. 953=1925 Sind 60. 

4. Subramania Aiyar v. Pooparam Lalla, (1915) 29 I. C. 860. 

5. Ghulam Khan v. Muhammad Hassan, 25 P. R. 1902=29 Cal. 167 
(P. C.). 

6. Sora Chand Shutoria v. Hurrv Btix Dcora, (1918) 46 Cal. 721 (727) 
=53 I. C. 46=23 C. W. N. 280. 

7. Nabin Kally v. Ambica Churn, (1901) 5 C.W.N. 813; Sona Chand 
v. Hurry Bux Deora, 46 Cal. 721. 
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Illustrations. 

{ 1) When an award was received by the Registrar on 10th October, and 
ihe Court was closed from 10th October to 17th November; but the award 
was actually filed on 22nd November, before which copy could not be pre¬ 
pared, and it was ready for delivery on 27th November; held that an appli¬ 
cation to set aside award made on 6th December was within time. The 
applicant was under no dut3' to file the award, wdiich could have been done 
between 17th and 22nd November; and there were no laches on his part.® 

(2) It is not necessary to the validity of an application to set aside an 
award that a copy of the award should be filed with the application, or at 
the time when the application is made.^ 

(3) Period requisite for obtaining copy of an aw^ard should be allowed 
while computing period for filing objections to the award. 

(4) Under S. 12 (4) the period required for obtaining copy of the 
award is to be excluded in computing the time allowed by Art. 158.“. 


13 . computing' the period of limitation pres¬ 

cribed for any suit, the time during’ 
which the defendant has been absent 
from British India a^id from the terri¬ 
tories beyond British India ^mder the 
adniiiiisfration of ike Government shall be excluded. 

SYNOPSIS. 

451. Previous History. 

452. Corresponding provisions. 

453. Scope and application. 

Confined to “Suits”. 

454. Cause of action in British India. 

455. Period of defendant’s absence. 

456. Effect of S. 9 on S. 13. ’ 

457. Defendant represented by agent. 

458. Suits against native chiefs. 

459. Absence of some of several defendants. 

460. Termination of defendant’s absence. 

461. Territory.under Administration of Government. 


Exclusion of time 
of defendant’s ab¬ 
sence from British 
India, and certain 
other territories. 


NOTES. 

451. PREVIOUS HISTORY. —Under the Bengal Regula- 

Bengal Rcgula- hons, the plaintiff's absence in a foreign 
tions. country at the time when the cause of action 

arose was considered a “good and sufficient cause” preventing the 
institution of a suit, but the defendant's residence beyond the 


8. Sova Cliaiid v. Hurry Bux, (1918) 46 Cal. 721 (728) ; 

Nobin Kally v. Amhtca Churn, (1901) 5 C. W. N. 813 (Held that runs 
not from the time award is filed in Court but from the time it arrives at the 
Registrar’s Office) . 

9. IVajid AH Shah v.' Naival Kishore, (1893)- 17.A11. 211 (215, 216) 
Kh\ B.). 

10. D. B. Das V. Dayalal and Sons, 1933 Rang. 38=142 I. C. 835. 

11. Chendrayya v. Appalantma, 1932 Mad. 588=140 I. C. 11 (2). 
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English Statutes. 


limits of the East India Company’s Courts did not preclude plaintifT 
from obtaining redress,^ 

The Statute of Limitation, 21 Jac. I, Ch. 16, extended to India, 

until the Limitation Act XIV of 1859, came 
into operation. Lhidcr this Statute, the 
plaintiff’s disability, by reason of his imprisonment or absence 
beyond seas, formed no exception to the operation of the vStatute. 
However, by the enactment of 4 Anne, Ch. 15, S. 19; and 3 & 4 
Will. IV, Ch. 42, S. 4, provision was made for time not beginning 
to run against plaintiff, if the defendant was at the time of the 
accruing of cause of action beyond the seas; and the rule of law 
enacted that time did not begin to run against plaintiff until the 
defendant’s return. The meaning of the words ^'beyond the seas” 
was defined in S. 7 of 3 & 4 Will. TV, Ch. 42, and it was also given 
in 19 and 20 Viet., Ch. 97, S. 12. 

These Statutes applied to all sorts of suits arising out of simple 

contract, or tort, or in respect of speciality 
^ Suspension of flebts; and, their effect was the suspension 
limitation. period of limitation, until the defend¬ 

ant’s return, where the defendant was abroad when the cause of 
action accrued ; and, this suspension was removed by any casual 
visit of the defendant to the countiy, although the plaintiff may 
not be aware of it.^^'*” The saving in the case of the disability of the 
plaintiff by reason of his imprisonment or absence be^’ond the seas, 
under the Statute of James I, Ch. 16, S. 7, was abolished by 19 & 
20, Viet., Ch. 97, S. 10 (The Mercantile Law Amendment Act).^^ ' 

452. Act XIV of 1859, S. 13, enacted 


Corresponding 


provisions. 


as follows: 


“In computing any period of limitation prescribed by this Act, the time dur¬ 
ing which the defendant shall have been absent out of British territories 
in India shall be excluded from such computation, unless service of a stim- 
mons to appear and answer in the suit can, during the absence of such 
defendant, be made in any made prescribed by la\v.” 

In Act IX of 1871, S. 14, the language of the corresponding 
provision was altered as follows:— 

“In computing the period of limitation prescribed for any suit, the 
time during which the defendant has been absent from British India shall 
be excluded, unless service of summons to appear and answer in the suit 
can, during such absence, be made un<ler the Civil Procedure Code, S. 60.” 

It would be noticed, that the Indian law in 1859, and 1871, 
introduced the rule of exclusion based on want of facility for 
service of summos on the defendant; but this was omitted in the 
Act of 1877, and does not find a place in fhe present section. The 


11-a. Bhaee Chand v. Purtah Chand, (1866) 5 W. R. 31 (P. C.). 
11-b. Mahomed y. Musseeh.ooddin,'l'til .P. 173. 

IX-c. See Dr. Pal's Law of Limitation, pp. 215-217. 
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law in this respect is thus in line with the English law, which does 
not debar the plaintiff from suing the defendant when he is abroad, 
even where facilities exist for serving the writ out of jurisdiction.^^*** 

Section 13 of Act XV of 1877, corresponds to the present 
S. 13, except that the words underlined in S. 13 above, have been 
added in the present section, when re-enacting S. 13 of Act XV of 
1877. 

453. SCOPE, AND APPLICATION OF THE SEC¬ 

TION. —The provisions of S. 13 of the 

Confined to suits. Limitation Act, IX of 1908, are restricted to 

'‘suits”; and, it has no application to pro¬ 
ceedings in execution of a decree ; and, time is not saved by the 
decree-holder during the absence of the judgment-debtor out of 
British India.It applies to suits for recovery of property in 
possession of a defendant’s “Llanager and mookhtar” residing in 
India.This section would not apply to appeals. 

Illustration. 

Where in execution of a decree, a sum was directed to be paid by the 
I)laintiff to the defendant, on or before a certain date, but before that date 
one of the decree-holders was enrolled in the army, and eventually placed 
under war conditions outside British India; and the period allowed for the 
payment of money was sought to be extended on basis of a certificate from 
the prescribed authority under Act IX of 1918; held, that the time fixed for 
T)aymcnt under the decree was definite and not capable of being altered 
by any order of Court, or by a direction under Act IX of 1918: that S. 13 
of the Limitation Act, also did net help the decree-holders, because it is 
confined in its application to the period of limitation prescribed for a suit.^^ 

454. CAUSE OF ACTION IN BRITISH INDIA.— 

Section 13 does not say anything expressly to indicate that the 
place of the accrual of cause of action is material for the applica¬ 
tion of the section to a suit; but, the Madras High Court has held 
that in order to claim the benefit of S. 13 of the Limitation Act, 
the cause of action must have arisen in British India. It is not 
enough that on the date of suit the parties are resident in British 
India.In Atul Kristo Bose v. Lyon the Calcutta High 

Court has held 

“that the words, 'absent from British India* in S. 13 
**Absent from Bri- of the Limitation Act, should be construed broadly, 
tish India.” and not limited in their application only to such 

persons as have been present there, or would ordi¬ 
narily be present, or may be expected to return. 

11-d. See Dr. Pal’s Law of Limitation, pp. 215-217. 

12. Ahsan Khan v. Ganga Ram, (1880) 3 All. 185. 

13. Harrington v. Gonesh Rai, (1884) 10 Cal. 440 (442). 

14. Badal v. Chattar Singh, (1922) 68 I. C. 205. 

15. Rathina v. Packri Sami, (1928) 112 I.. C. 139=1928 Mad. 1088. 

16. 14 Cal. 457=7 Ind. Dec..(N. S.)'304. . 

16-a. Ibid, 
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This section was applied in the Full Bench case of Poonio Chundcr 
V. Sassoon ,even where to the knowledi^e of the plainlitTs, the 
defendants, partners in a firm, were duriiii*- the period of their 
absence carrying on a business in British India through an autho¬ 
rised “agent”; and some of the defendants were admittedly never 
resident in British India. In Rathijio v. Packirisami,'^ the Madras 
High Court did not consider it necessary to decide the point 
whether the term **absc)ice from British India'' necessarily Implies 
presence in British India at the time when the transaction took 
p’ace. 


Under English law, although both parties were foreign resi¬ 
dents when the cause of action arose, yet 
Cf. English law. plaintifl' could sue in England within the 

prescribed period after the defendant’s return, provided the debt 
is not extinguished according to the law of the foreign country, 
and only the remedy was barred by the lapse of the period pres¬ 
cribed by the law of the country w here the contract was made. See 
Williams v. Jones}^ 

‘ 455. DEFENDANT’S ABSENCE.—The time of defend- 

Service of sum- ant’s absence from British India is excluded 
mons. in computing the period of limitation, 

under the present section, irrespective of the fact whether a 
summons could, or could not be served upon him during such 
absence.^® 

The section provides for exc usion of the time during which 
Discontinuous ab- “the defendant has been absent” ; but does 
sence. not mean first or last absence; or a con¬ 

tinuous absence. The time during which the defendant has been 
actually absent from British India is to be excluded, and the section 
would apply even if it could be shown that the defendant was 
in the habit of visiting British India from time to time.'^’^ The 
defendant is entitled to the benefit of every day spent by him in 
British India; and p’aintiff might exclude eveiy day spent by 
defendant outside British India.-^ Absence at the beginning or 
during any part of the period of limitation is a ground of exclu- 


17. 25 Cal. 496=2 C. W. N. 269 (F. B.). 

18. (1928) 112 I. C. 139=1928 Mad. 1088. 

19. (1811) 13 East, 439. 

20. See Stokes, Vol. II, p. 947. 

21. Mt. Janki v.. Mandharlal, 26 P. R. 1897 (N. F. 6 Bom. 103; 
Approved, 4 All. 530 and 8 *Bom. 561) . 

22. Mt, Janki v. Mandharlal, 26 P. R. 1897. 
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Sion. 


23 


Plaintiff’s absence. 


The plaintiff is required strictly to prove the period which 

he is entitled to deduct under S. 13 of the 
Pleadings. Limitation Act, owing to defendanfs 

absence out of British India, after the cause of action arose in 
favour of the plaintiff but there is no exception in the Limitation 

Act with regard to plaintiffs who are beyond 
seas, whether voluntarily, or involuntarily, 
c.g., in consequence of transportation.^^ 

456. EFFECT OF S. 9, ON S. 13, LIMITATION ACT. 

—Unlike English law, the Indian -aw is not confined to absence of 
defendant abroad at the time when the cause of action accrues. 
Section 9 of the Limitation Act, which prescribes that when once 
time has begun to run, no subsequent disability, or inability to sue 
stops it, is inapplicable where the defendant has resided out of 
British India, after the plaintiff’s cause of action had arisen, 
because such absence does not place the plaintiff under any legal 
disability nor does it create any inability to sue.’^® Section 13, has 
to be read by itself, and provides imperatively for the exclusion 
of time on the occurrence of certain specified events.^^ 

It has been held by the Allahabad High Court, in Beake & 

Co. V. Davis, that S. 13 of the Limitation 
Act is not in any way affected, or qualified 
by S. 9 of the same Act. In computing, therefore, the period of 
limitation prescribed for a suit, the time during which the defend¬ 
ant has been absent from British India should be excluded, not¬ 
withstanding that such period had begun to run before the defend¬ 
ant left British India. The Bombay High 
Court, on original side, took a different 
view of the section in Narronji Bhimji v. Mngniram Chandaji^^; 
but this ruling has been dissented from in a later Bombay case of 
Hanmant Ram v. Bowles^^ where it was held that even if the cause 
of action on an instalment bond had arisen on the date when the 
defendant failed to pay the instalment then due, and not on the 
date of the demand, the suit was not barred, inasmuch as the period 
during which the defendant had been absent from India was to be 
deducted, in computing the period of limitation. This view has 


Allahabad. 


Bombay. 


23. See Goznndasatni v. Sami, (1922) 43 M. L. J. 579; and Dawala 
V. Sitaram, (1891) 5 C. P. L. R. 88. 

24. Periyanna Pillai v. Arasu Thez’an, (1911) 9 M. L. T. 217=9 I. C. 

568. 

25. Domiin v. Shuhtil Koolall, (1868) 10 W. R. 253; also see Ma Hmon 
V. Myat Thaunq, (1904) 11 Bur. L. R. 30; and Venkatasuhha v. Giri^ 2 
M. H. C. 113. 

26. Mt. Janki v. Mandhar Lai, 26 P. R. 1897. 

27. B^ake and Co. v. Davis, (1882) 4 All. 530. 

28. (1882) 6 Bom. 103 [N. F. in Poorno Chunder v. Sassoon, 25 Cal. 
496 (504) (F. B.)l. 

29. (1884) 8 Bom. 561. 
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Patna. 


been followed in Patna High Court, where 
it is pointed out that the i)iabilil\' referred to 
in S. 9 is a personal inability afl'ectii-g the plaintiff himsel'f, and 
having reference to his condition or state, or position, and not to 
the circumstances of the person against whom he is entitled to 
institute a suit.'*” 


llluslratiou. 

The defendant had executed a Pro-note in favour of plaintiff on April, 
1913, at Meerut, where the defendant was llieji employed in S. and T. Depart¬ 
ment. He left for France in Septenrher, 1914, and stayed in Basra in 1916, and 
part 1917; and the suit was filed in .August, 1918. Held, that excluding 
the time spent by defendant in France, and Basra, the suit was within 
time.*' 


457. Section 13, according to ihc ordinary significance of the 

words used docs apply to cases where 

Defendant repre- defendants are, during the period of 

sented by agent. , , • • i 

absence, carr^-ing* on business in British 

India through an authorised agent.As their Lord.ships of the 
Privy Council observed in Ruckmahoyc v. Liilloohhoy,^^ 


“It was no answer to sa 3 ', that the party might sue or be sued during the 
whole time, by reason of a constructive inhabitancy. That might pro¬ 
bably give the Court jurisdiction, but will not prevent the express operation 
of the . the Statute of Limitation." 


Suit against Na¬ 
tive Chiefs. 


458. In the case of a suit against a Ruling Chief, S. 87 of 

the Code of Civil Procedure, requires that 
ordinarily suit sliould be brought against a 
Sovereign Prince or Ruling Chief in the 
name of his State. Such Princes or Ruling Chiefs can be held to 
reside in British India, in so far as tliey actually carry on their 
business through representatives in British India, and S. 13, has 
been so read as to avoid the obvious absurdity that arises if such 
corporate bodies as the Secretary of State for India in Council, or 
a Sovereign Prince or Ruling Chief sued in the name of his State, 
are deemed to reside out of British India, so that suits against 
them can never be barred at all.^^ 


Illustration. 

Where the Gaikwar of Baroda was represented by the Sar Sabha of 
the Baroda State, under S. 85, C. P. Code, and in regard to his rights 
in the village of Davdi, in British India, be carried on business through 


30. Sheo Saran Ram v. Basudeo Prasad, (1918) 47 I. C. 798 (Pat.). 

31. Fakhrullah v. Ram Santp, (1922) 45 All. 18=68 I. C. 978. 

32. Poorno Chunder Ghose v. Sassoon, (1898) 25 Cal. 496 (F. B.) 
(O. R. Harrington v. Gonesh Roy, (1884) 10 Cal. 440 (442) ; also sec Atul 
Kristo Bose v. Lyon and Co., (1887) 14 Cal. 457 (463) (F. B.). 

33. 5 M. I. A. 234 (260). _ 

34. (Maharaj) Gaikwar of Baroda v. Madhavrao, 53 Bom. 12=1929 
Bom. 14 (20)=115 I. C. 369. 
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Ills representatives, it was held that the defendant Maharaja had not been 
absent from British India within the meaning of S. 13 of the Limitation 
/\et. 

459. In the case of joint contractors, or joint wrong-doers, the 

Absence of some English law that a judgment obtained 

of several defend- against one or more of several joint con- 
ants. tractors, or joint wrong-doers operates as a 

bar to a second suit against any one of the 
others is not a rule of procedure only, but of principle.^® There is 
but one cause of action for the injured party in the case of either 
a joint contract, or a joint tort; and a plaintiff cannot change a 
joint into a several liability, and sue each of his co-debtors or 
wrong-doers severally in different suits.The principle is that a 
joint promissory note, or contract creates but one single obligation 
which may indeed be enforced severally, but it can be enforced 
only once. In Hcmoidro v. Rajendrolall,^^ Markby, J., observed 
that 


“If the rule laid down in King v. Hoare, be combined with the law of 
limitation here, which is very strict, it is by no means clear that a creditor 
might not very often be left to the choice between a remedy against an 
insolvent debtor and having his debt barred.” . . 


Where a creditor has obtained a joint and several decree 

against two judgment-debtors, the fraud or 
force of one of several joint-debtors in pre¬ 
venting execution against him of a decree 
enables the decree-holder to get an extension of the twelve years 
provided for execution of the decree by S. 48, Civil Procedure 
Code, only as against the judgment-debtor, but not against his 
CO- judgment-debtors who have not been guilty of such conduct.®® 


Co-promissors. 


Under S. 43 of the Indian Contract Act, 1872, the liability of 

the co-promissors is joint and several. 
Section 249 of the Contract Act, enunciates 
the same principle as regards partners. Consequently, the plaintiff 
could sue for the whole of the amount the first defendant alone, 
and he would be entitled under S. 13 of the Limitation Act to 
deduct the time during which the latter was absent from British 
India. The fact that in the suit thus brought, the plaintiff has 
impleaded other defendants also is no ground for rejecting the 
c^aim against the defendant who was away from British India, 
and against whom plaintiff was entitled to a deduction of time under 


35. {Maharaj') Gaikivar of Baroda v. Madhavrao, 53 Bom. 12. 

36. Hemendro v. Rajendro Lall, (1878) 3 Cal. 353 (359) (Relied on 
King v. Hoare, 13 M. and W. 494, 505; and Brinsntead v. Harrison, L. R. 
7, C. P. 547). 

37. Nuthoo Lall v. Shoukde Lall, 10 B. L. R. 200 (Cal.). 

38. (1878) 3 Cal. 353 (362). 

39. (1913) 38 Mad. 419=30 I. C. 423. 
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S. 13.**” In Aft, Janki v. Afanohatial;^'- the Punjab Chief Court 
seems to be of opinion that absence of one joinl-cleblor prevents 
time running in his favour alone, 1)ut the statute will run against 
others. The present English law in 19 and 20 Viet., c. 97, is to the 
same effect that limitation shall continue to run against those 
defendants who are not absent, notwithstanding the fact that the 
other joint-debtors are absent.'*- This view is not shared by certain 
commentators. Mitra is of opinion that 

“as the Indian Legislature has refrained from a<lopting the rule laid down 
in the English decisions on the Statute of Anne, and in the Mercantile T.aw 
Amendment Act, the grammatical construction of the section should he adopted 
in British India though it might lead to injustice” 

Dr. Stokes has suggested for the Legislature making some express 
provision in the case of several defendants, some of whom only 
have been absent from Britisb India during the currency of the 
period of limitation.^^ 


460. A mere temporary' entr>- into British Jurisdiction is not 

a return of the defendant to British territory 
Termination of purposes of residence within the mean- 

absence. g Limitation But if the 

defendant has returned to British India, the mere fact that plaintiff 
was ignorant of that fact, is no ground for not suspending the 
running of time against him."*® 


Illustrations. 

(1) If the defendant leaves India, on the last but one day of limitation, 
the plaintiff must sue on the very day defendant has returned to India, to 
make the suit within time.^'^ 

(2) The defendant may go out of India once, or several times. Each 
time he goes out, the period spent out of British India, will be counted 
in favour of the plaintiff; and the suit will be within time if after allow¬ 
ing for the several periods of limitation, the defendant has not been in 
British India altogether for more than the period allowed hy Sch. I of the 
Limitation Act.^® 

(3) The defendant is entitled to the benefit of every spent liim in 
British India; and the plaintiff might exclude every day spent by defendant 
outside British India. 

461. TERRITORIES UNDER ADMINISTRATION 
OF GOVERNMENT.—A place outside British India, e.g,, Basra. 


40. Guru Prosanna Lahiri v. Samiruddin Sarkar, (1918) 44 I. C. A6S 
(469); also see and cf. Palauiafypa v. Veerappa, (1917) 41 Mad. 446 (Joint 
and several liability of partners) . 

41. 26 P. R. 1897. 

42. Ibid. 

43. Mitra, Vol. II, p. 846. 

44. Ibid. 

45. Banning, p. 87; cited in. Mitra, 2nd VoL, p. 847. 

46. Mahomed Museehooditv v. Clara lane, (1870) 2 N.-W.P. 173. 

47. Govindasami v. Satni, (1922) 43 M. L. J. 579 (588). 

48. Basavanappa v. Krishnadas, (1921) 45 Bom. 1228. 

49. Mt. Janki v. Mandharlal, 26 P. R. 1897 (p. 133). 
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which was merely in military occupation by an army despatched by 
the Government of India, is not ‘"territory beyond British India 
under the Administration of the Government,*’ within the meaning of 
S. 13, Limitation Act, and hence the period of defendant’s absence 
in Basra and France could be excluded.'^® 

14- (1) lln computing- the period of limitation 
])rescrihed for any suit, the time during which the-plaintiff 
has been prosecuting* with due diligence another civil pro¬ 
ceeding, whether in a Court of first instance, or in a Court 
of ai)peal, against the defendant, shall be excluded,^where 
the proceeding is founded ujion the same cause of action 
and is prosecuted in good faith in a Court which, from 
defect of jurisdiction or other cause of a like nature, is 
unable to entertain it. 

(2) In computing the period of limitation 
])rescribed for any application, the time during which the 
applicant has been prosecuting with due diligence another 
civil proceeding, whether in a Court of first instance, or 
in a Court of appeal, against the same party for the same 
relief shall be excluded, where such proceeding is prose¬ 
cuted in good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable to 
entertain it. 

Explanation /.—In excluding the time during which 
a former suit or application was pending, the day on 
which that suit or application was instituted or made, and 
the day on which the proceedings therein ended, shall both 
be counted. 

RxplanaHon II .—For the purposes of this section, a 
plaintiff, or an applicant resisting an appeal shall be 
deemed to be prosecuting a proceeding. 

Explanation III .—For the purposes of this section, 
misjoinder of parties, or of cause of action shall be 
deemed to be a cause of a like nature with defect of 
jurisdiction. 

50. Fakhrullah v. Ram Saru[>. (1922) 45 All. 18=68 I. C. 978=1923 
All. 64. 
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462. Corresponding provisions. 


Title I 



478. 

479. 

480. 

481. 

482. 

483. 

484. 


463- 465. Scope and application. 

463. Suits and applications. 

464- 467. Appeals. 

468. Applications. 

Title II: Section 14, Cl. (1). 

469. "Period prescribed.” 

470. Special and Local Acts. 

471. The same plaintiff. 

^472^ Prosecuting a proceeding. 

Time during which he has been prosecuting. 

Another Civil proceeding. 

^25^^‘Civil proceedings", explained. 

^^60 "Suit.” 

Appeal, or Revision. 

Application for review. . 

Proceeding before a revenue authority. 

Collector not a Court. 

Arbitration proceedings. 

Insolvency proceedings. 

"Court.” 

._.^Conciliator under Agricultural Relief Act. 

Court of First Instance or appeal. 

Against the defendant. 

487. Identity of cause of action. 

488-493. Good faith and due diligence. 

488. Conditions of applicability. 

Mixed question of law and fact. 

General Rules. 

Ignorance of law whether an excuse. 

Remedies misconceived. 

Illustrative cases. 

^^^1^8. Defect of jurisdiction, etc. 

Meaning of the term. 

4^5<^ Defect of jurisdiction: Application of S. 14. 

496. Second suit need not be in different Court. 

497. Return of plaint for*presentation to proper Court. 

498. Withdrawal of previous suit: Section not applicable 
499-510. "Other cause of a like nature." 

499. Meaning of the words. 

Allahabad Full Bench: 22 All. 248 (F. B.). 

Madras view. 

Non-joinder. 

Misconception of remedy. 

Failure to establish cause of action. 

Dismissal of suit on merits. 

Bar by limitation. 

Unable to entertain suit. 

Res judicata. 

Withdrawal of previous suit. 

Illustrative cases. 

Section 23 of Act IX of 1887. 


489. 

490. 

491. 

492. 

493. 


500. 

501. 

502. 

503. 

504. 

505. 

506. 

507. 

508. 

509. 

510. 
511. 
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^ Title III: Clause (2). 

Section 14 (2) . 

513. .Mlcralion in law. 

514. Application for execution. 

515. Conditions of applicability-—Illustrations. 

Title IV: Kxplanations. 

510. Hxplanation I. 

517. Hxplanation II. 

518. Hxplanation III. 


NOTES. 

462. CORRESPONDING PROVI¬ 
SIONS.—In Act XIV of 1859, the corr- 

sponcling provision was worded as follows:— 


Act XIV of 1859. 


Section 14.—“In computing any period of limitation prescribed by this 
Act, the lime during which the claimant, or any person under whom he 
claims, shall have been engaged in prosecuting a suit upon the same cause 
of action against the same defendant, or some person whom he represents, 
bona fide and with due diligence, in any Court of judicature which, from 
defect of jurisdiction or other cause, shall have been unable to decide upon 
it, or shall have passed a decision which, on appeal, shall have been annulled 
for any such cause, including the time during which such appeal, if any, 
has been pending, shall be excluded from such computation.” 


Act IX of 1871. 


Section 15, Act IX of 1871, ran as 
follows:— 


“In computing the period of limitation prescribed for any suit, the 
time during which the plaintiff has been prosecuting with due diligence* 
another suit whether in a Court of first instance, or in a Court of appeal, 
against the same defendant or some person whom he represents, shall be 
excluded, where the last mentioned suit is founded upon the same right 
to sue, and is instituted in good faith in a Court which from defect of juris¬ 
diction, or other cause of a like nature, is unable to try it. 

"Explanation /.—In excluding the time during which a former suit 
was pending the day on which that suit was instituted, and the day on which 
the proceedings therein ended, shall both be counted. 

"Explanation IE —A plaintiff resisting an, appeal presented on the ground 
of want of jurisdiction, shall be deemed to be prosecuting a suit within the 
meaning of this section.” 


In Act XV of 1877, the first clause applied where the plaintiff 

Act XV of 1877 prosecuting- with due diligence, 

another civil proceeding. And the language 

of first paragraph was the same, as in the present Act. 

Clause 2 of the corresi^onding section in Act XV of 1877, ran 
as follows:— 


“In computing the period of limitation prescribed for a suit, proceed¬ 
ings in which have been stayed by order under the Code of Civil Procedure, 
S. 20, the interval between the institution of the suit and the date of 
so slaying proceedings, and the time requisite for going from the Court 
in which proceedings are stay-ed to the Court in which the suit is re-instituted 
shall be excluded.” 

This clause was new in Act XV of 1877: but it has been 
omitted again in Act IX of 1908. 
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Another clause (3) newly added in Act XV of 1877, relating 
to applications, ran as follows:— 

“In computing the period of limitation prescribed for any applicalion the 
lime during which the applicant has been making anothei’ applicalion for 
the same relief shall be excluded, where the last-mentioned application 
LS made in good faith to a Court which, from defect of jurisdiction^ or 
other cause of a like nature, is unable to grant it.“ 


Alterations in law. 


Though S. 15 of Act IX of 1871 did not contain any provision 
corresponding to para. 3 of S. 14 of Act XV of 1877, it is to be 
noticed that the word ''suit** was not defined, and was considered 
wide enough to include applications as well. In Act XV of 1877, 
the word “suit” was first defined as not including applications and 

appeals: and para. 3, relating to applications 
was introduced. The language of the para¬ 
graph is changed in the present Act, considerabl}'. 

Sxplanation I in Act XV of 1877 was almost same as Expla¬ 
nation 1 to S. 15 of Act IX of 1871. However, the alteration in 
the language was made, adding the words “or application,” after 
the word “suit”; and the words “or being made” after the word, 
“pending”; and the words “or made” after the word “instituted”. 

Explanation IltoS. Hof Act XV of 1877, was same as in the 
earlier Act. The present Explanation I, omits the words “or being 
made” after pending: Explanation II is also verbally altered. The 
words “or applicant” is added after plaintiff, and the words “on the 
ground of want of jurisdiction” are omitted after “appeal presented ’: 
and the word “proceeding” is substituted for a suit, as in the Act 

XV of 1877. 


Explanation III is new in the present Act. 

Under the Act XV of 1877, there was some dift'erence of 
opinion, as to the applicability of the section to cases governed by 
special or local law.^ In the present Act, the amended S. 29, 
makes the provision of this section applicable to cases coming under 
special or local law as regards prescribed period of limitation. 


TITLE I: SCOPE AND APPLICABILITY. 

463. SUITS AND.APPLICATIONS.—Section 14, cl. (1) 
applies to suits; and, cl. (2) provides for applications; but there is 
no clause expressly applying to appeals. 


464. APPEALS.—This section, though not applicable to 
appeals,^ its analogy is applied in considering the sufficiency of 
cause for delay in filing of appeals, under the provisions of S. 5 of 
the Limitation Act. 


1. [Vide Nagendranath MtilHck v. Mathura Mohiiu, (1891) 18 Cal. 368 
(F. B.); and compare. In the matter of Government, and Nanu Koihare, 
(1905) 30 Bom. 275; also see and compare Veeramma v. Abbiah, (1894) 18 
Mad. 99 (F. B.).] 

2. Ardha Chandra v, Malangini Dassi, (1895) 23 Cal. 325. 
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In DalzKjant Singh v. Gumani Ram,^ the Allahabad High Court, 

Allahabad applied the principle of this section in 

considering what was “sufficient cause/* 
under S. 5 of the Limitation Act. It was observed by Tyrell, J., 


“that the circumstances contemplated in S. 14 of the Limitation Act, might, 
and ordinarily would^ constitute a sufficient cause in the sense of S. 5” 

for not presenting an aj^peal within the period of limitation. It 
was explained 


“that the reason why S. 14 is limited to Courts of original jurisdiction 
is merely because the earlier (S. 5), had given a larger and unfettered 
]>owcr in the same behalf to appellate Courts”. 


Though it was held that the reasonable jjrincijple of S. 14 can be 
applied to Courts unquestioned powers under S. 5,^ it was never 
ruled that the jDrovisions of S. 14 of the Limitation Act were to 
be bodily imported into S. 5 of the said Act. All that was said 
was that the time during which an appeal has been preferred and 
pending in a wrong Court niuy be excluded for the purpose of the 
indulgence as explaining the delay in bringing the appeal to the 
right Court.^ Walsh, J., held in Maqbiil Ahmad v. Murla,^ that 

where there has been a bona Gde mistake 
Bona fide mistake jurisdiction in filing an appeal, within 

the period prescribed, in a wrong Court, 


the appellant, who might otherwise suffer loss of rights and injustice, 
ought to be allowed to put the mistake right, and to appeal within a reason¬ 
able time, unless there is some conduct disentitling him to do so”.'^ 


It is not, therefore, improper, in the opinion of the Allahabad 
High Court, to apply the provisions of S. 14 to the case of an 
appeal where there has been a bon-a fide mistake of jurisdiction 
and the appellant has throughout acted in good faith,® e.g., where 
the appellant lost no time in refiling it in the proper Court after it 
was returned to him.® This principle has also been followed in 
Muhd. Ismail v. Wazir AlifiP and Narain Singh v. Bikram Singh.^^ 
Also see the recent Allahabad case of Siida>ma Rui v. Bisheshar 
Rrasad^^ where it was held that under S. 5 of the Limitation Act, 
it is competent to a Court to admit an appeal on ground of sufficient 
cause, although S. 14 is not applicable to appeals. 


3. (1883) 5 All. 591. 

4. Per Tjrell, J., in 5 All. 591 (593). 

5. Per Straight, J., in Ranijizxjan Mai v. Chandntal, (1888) 10 All. 587 
(592). 

6. (1916) 33 I. C. 546=14 A. L. J. 212. 

7. Ibid. 

8. Kishanlalv. Tika, (1927) 49 All. 555=101 I. C.’750=1927 All. 719. 

9. Ibid., 1927 All. 719=49 All. 555=101 I. C. 750. 

10. (1907) 4 A. L. J. R. 400. 

11. (1911) 8 A. L. J. 793. 

12. (1935) 152 I. C. 939=1935 All. 92=1934 A. L. R. 1084. 
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465* The analogy of S. 14, wa's applied by West, J., in the 

Bombay case of Sitaram Faraji v. Nimba,^^ 
to allow deduction of time spent in the actual 
proceedings in the suit to set aside an order confirming an attach¬ 
ment in execution in computing the delay that occurred before filing 
an appeal. Similar view was held in Dadahhai Jamsetji v. 
Maneksha Sorabji,^^ 

466. In Brij Indar Singh v. Kanshi their Lordships 

*. ^ - of the Privy Council have approved of the 

^ general rule laid down by the Punjab Chief 

Court in the case of Karm Baksh v. Dowlat for the exer¬ 

cise of judicial discretion allowed by S. 5 of the Limitation Act 
to admit for ‘^sufficient cause,” an appeal which would otherwise 
be barred as being out of time. The Calcutta High Court applies 
the principle of S. 14 to appeals 

“in this sense that bona Bde prosecution of a proceeding in a wrong 

Court is to be regarded as a proper ground or 
Relevancy as suffi- sufficient cause within the meaning of S. 5 of the 
cient cause. Limitation Act for extending the time for filing 

an appeal”. 

As stated in Kamudini Ray v. Kofiiala Kant Sant,'^^ 


i“in the exercise of discretion under S. 5 of the Limitation Act, the 
Court may well be guided by the provisions of S. 14, which does not 
in terms apply to appeals because appeals are governed by S. 5 which has a 
manifestly wider scope”. 

Where the case did not come under S. 5 of the Act, the High Court 
declined to apply S. 14, as a ground for considering sufficient 
cause for delaySection 14, however, though applied by analogy 
in some cases,^° is not exhaustive of all the circumstances that may 
go to constitute “sufficient cause” within the meaning of S. 5, 
Limitation Act.^‘ 


467. A similar view has been adopted by the Madras High 

Court, in Gopi Setti v. Tala Maraju^^ and 

Other High Courts. Patna High Court, in Jiwan Ram 


13r (1887) 12 Bom. 320. 

14. (1896) 21 Bom. 552. 

15, (1917) 45 Cal. 94 (P. C.). 

.16. 183 P. R. 1888. t ha— 

17. Rupa Thakurani v. Kumudnath Karmakar, (1918) 46 I. C. 110 

“22 c W N 594 

18. (1922) 68 I. C. 575=1922 Cal. 247=35 C. L. J. 106. 

19. Beni Singh v. Bahamdeo Singh, (1915) 28 I. C. 211 19^ C. W. 

N. 473 (Appeal to High Court against a lower appellate Courts order 

of remand dismissed, proceedings in first Court after remand resu ting in an 
order appealed against to lower appellate Court some 8 months later, held 

^Ardha Chandra v. Matangini, (1895) 23 Cal. 325; Bala Ram v. 
Sham Sundatf (1896) 23 Cal. 526. -.m t r* 

I 2X.- Kamirnddin w. Bishupriya, \9?9 C^. ZAB—\19 1. C. 383. 
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Ramchandra v. Hazarilal Bhagat.^^ Thus upon the current of 
decisions in this country, the period during which a suit or pro¬ 
ceeding was prosecuted is the period which the appellant would be 
entitled to a deduction. 

Illustraiiou. 

Where the claimant filed a suit against what was subsequently held to 
be an order under S. 47, Civil Procedure Code, by High Court; and, the suit 
being dismissed, the claimant subsequently filed an appeal, it was held that 
as the claimant was diligently prosecuting his case, hence time taken in 
prosecuting the suit ought to be excluded in computing the period of limitation 
prescribed for appeal.25 

468. APPLICATIONS.—It has been noticed in S. 462, 
mite, that though S. 15 of Act IX of 1871, did not contain any 
provision corresponding to para. 3 of S. 14 of Act XV of 1877, 
and para. 2 of the present section, the law was understood as 

to applications as well.^® It was held, in Raja Promotho- 
. noth V. Robert Watson Co.,^"^ that Act 

exe^ift/on^^^of de- 1871, S. 15, applied to applications 

cree. foi' execution of decree, and the time during 

which a decree-holder had been prosecuting 
with due diligence, and application for execution of his decree 
before a Court which he, in good faith, believed to be the Court 
having jurisdiction, should be excluded in computing the period of 
limitation. In Banee Kant Ghose v. Haran Kisto Ghosej^^ 
reference was made to the Act XIV of 1859 being drawn on a 
method entirely different from that of the Limitation Act, 1871, and 
S. 15 of Act of 1871 was not held applicable to an application 
for execution of decree, but in view of the terms of S. 14, Act 
XV of 1877, and IX of 1908, this ruling is no longer good law. 

Under Act XIV of 1859, S. 20, it was held by their Lordships 

r of ifio Privy Council, that a proceeding 

Act XIV of 1859. . , r ^ ni j j ^ j.,* ^ 

taken bona fide and with due diligence, 

before a judge whom the judgment-creditor believed, bona fide, 

though erroneously, to have jurisdiction, was a proceeding to 

enforce the decree.^ 

In cases under Act XV of 1877, the time during which the 

applicant had been making another applica- 

Act XV of 1877. for the same, relief alone could have 

been deducted. Section 14 of the Act, was 


23. 1930 Pat. 307=129 I. C. 660. 

24. Ibid. 

25. Ibid. 

26. Dr. Pal's Limitation Act, p. 226. 

27 . 24 W. R. 303. . . , 

28. 24 W. R. 405. 

29. Hiralal v. BadridOs, 2 All. 792=7 I. A. 167 (P. C.) ; followed in 
Jahar v. Katnini Devi, (1900) 28 Cal. 238 (Jurisdiction transferred). 
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applied to proceedings in execution which were stayed by pro¬ 
ceedings in the opponent’s suit.®® And, under cl. 3 of S. 14, the 
decree-holder was entitled to a deduction of all the time occupied 
in executing the decree in the Court having no jurisdiction, where 
the application had been made in good faith.®*- Similarly, S. 14 (3) 
was used in deducting the period during which the application was 
pending in the Madras Court of Small Causes,®^ However, S, 14 
had no application where the decree-holder was bona fide litigating 
or resisting the judgment-debtor’s application to have the alleged 
satisfaction certified.®® 


Act IX of 1908. 


Under the present Act IX of 1908, the wording of sub-S. (2^! 

of S. 14, is comprehensive enough to cover 
all applications, and it should not be inter¬ 
preted as excluding execution applications from its purview.®* 
Section 14 (2), has been applied by several High Courts to all 
bona fide applications for execution if they have been filed, and 
prosecuted in wrong Court in circumstances described in the sec¬ 
tion.®® This clause is intended to protect a party from time 
running against him during the pendency of a bona fide civil pro¬ 
ceeding which may eventually prove abortive by reason of want of 
jurisdiction or some similar cause. 


Illustrations. 


(1) On April 1912, an application to execute a decree was presented 
to proper Court. As the Judge happened to sit in the Court at another 
place, he passed orders there which were subsequently held without juris¬ 
diction in February, 1915. The application was heard further, but was 
struck in June, 1915. A fresh application presented on 3rd January, 1919, 
was held to be in time, by excluding the period from April, 1912, to February, 
1915.36 

(2) In a suit for contribution of a mortgage an ex parte decree was 

passed against certain persons specifying their 
’ Application to liability. On application by the plaintiff for a final 
- have ek parte de- decree, a defendant applied to the original Court to 
cree set aside. have die ex parte decree set aside, but failed. The 

defendant appealed against the decision, and also 
put in an application for re-hearing of appeal against original decision. 
Held, that S. 14, Limitation Act applied to the case, and as defendant had 
been contesting a hona fide application in the original Court for havmg 
his case re-heard, his application could not be dismissed as too late.^^ 


30. NorValchand Nemchand v. Amuchand Talakchand, (1893) 18 
Bom. 734. 

31. Rajhullubh V, Joy Kishen, (1892) 20 Cal. 29. 

32. Barrow v. Javerchand, (1895) 19 Mad. 67 (69). 

33. Kartick Chandra v. Nilmani, (1916) 32 I. C. 931=20 C. W. N. 

686 . 

T 34- Kala Singh v. Gehna Singh, (1932) 138 I. C. 646=1932 Lah. 531. 

35. Pandy v. Jantnadas, 1923 Bom. 218=76 I. C. 317 s.c. on appeal, 1925 
Bom. 113=26 Bom. L. R. 470. 

36. Ibid., 1923 Bom. 218. 

•37. -Raghttnwtdan^ v. Bhuval, 1932 All. .340=54 All. 423=140 I. C. 
178=1932 L. J. 257. 
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(3) However, where a decree for sale in terms of compromise, was 
executed, and objection was taken on ground of final decree not being obtained: 
and a subsequent application for final decree was made, held that the period 
spent in proceeding with execution was not to be excluded. 

(4) Where in an appeal against mortgage-decree, the appealing judg¬ 

ment-debtors made an application under O. 21, R. 89, 
Application with- Civil Procedure Code, but withdrew same at their 
drawn. own risk, and on appeal ■b 3 '^ vendee against order 

under R. 90, the sale was restored, and, a fresh 
application was made under S. 151, Civil Procedure Code read with O. 21, 
R. 89, praying for reviving previous application, held that the subsequent 
application was time-barred. The Court could not, entertain the later appli¬ 
cation on the principle laid down in S. 14 of the Limitation Act, as the 
defendants had withdrawn the original application at their own risk.®® 


TITLE II: CLAUSE (1). 

469. PERIOD PRESCRIBED.—The words “the period of 
limitation prescribed’" mean prescribed by some statute or enact¬ 
ment, and not under any contract of the parties. They may mean 
prescribed by this Act, or by any Act.^° 


It has been noticed in S. 4, ante, that the period during which 
, . , . , the Court in which a suit was wrongly filed, 

Courr closed ^ closed, will not be excluded, for though 

the plaintiff might be entitled, under S. 14, 
to deduct the time during which the suit was pending in the wrong 
Court, he is not entitled to exclusion of extra time in which the 
wrong Court was closed.^^ For the purposes of S. 4, account 
cannot be taken of the closing and re-opening of any other Court 
than that in which the suit was rightly instituted. In other words, 
the period prior to the institution of a suit in the wrong Court 
cannot be excluded though that Court was then closed for recess. 

Illustrations. 


(1) Where a suit was filed in the wrong Court on the day on which 
the Court re-opened after the vacation, and the plaint was returned for pre¬ 
sentation to Court having jurisdiction, the plaintiff could riot claim the 
benefit of S. 4.^^ 

(2) Where a plaint was returned by a Court for want of jurisdiction, 
before expiry of period prescribed, the plaint presented in the proper 
Court on the Court’s re-opening will not be barred under Ss. 4 and 14. 


38. Mohammad Yunis v. Tilock Chand, 1935 All. 323. * * 

39. Chidambaram v. Annamalai, 1934 Mad. 593=152 I. C. 519; 

40. See Dr. Pal’s Limitation Act, p. 229. 

41. Mukund V. Ram Raj, 35 I. C. 292=14 A. L. J. 310; Maqbul v. 
Pateshri, 1929 All. 677=1929 A. L. J. 976; Ramalinga v. Subba Iyer, (1918) 
47 I. C. 624=24 M. L. T. 214; Mohideen v. Nallaperumal, 36 Mad..131=12 

I. C. 58; and Dharman v. Gangaram, 11 Lah. 12=1929 Lah. 425. 

42. Seshagiri v. Vajra Velayudam, (1912) 36 Mad. 482=22 M. L. J. 
377; also see Govindasami v. Sami'Padayachi, 1923 Mad. 114=43 M. L. 

J. 579 (588) (Case-law discussed) ; also see 36 Mad. 131 (following 24 W. 
R. 26) ; contra 22 Bom. L. R. 1387; and 18 I. C. 121 (Cal.). 

43. Be joy Kumar Sen w . Kusiim Kumari,\92S C^i.. 315=33 C.W. N. 

221 . .^ 
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(3) Where the period limited for a dower suit expired during Christmas 
holidays, and the suit was instituted on the re-opening day as a small cause 
suit, and the plaint being returned after some days for want of jurisdiction, 
it was filed in same Court as an original suit; held, that the time allowed 
under S. 14 could not be tacked on to the period during which the Court 
was closed, under S. 4 of the Act, so as to save the bar of limitation. 

(4) According to S. 14, Limitation Act, the period before the filing of 
suit when the Court was closed for recess cannot be excluded in favour 
of plaintiff.**® 


470. Under S. 29 {b) of the Limitation Act, 1908, as it stood 

T before the amendment by Act X of 1922, 

period of limitation specially prescribed 
for any suit, appeal, or application by any 
special, or local law in force in British India, was not affected, or 
altered by anything in the Act. These words excluded the opera¬ 
tion of S. 14 of the Limitation Act in respect of a suit filed in 
accordance with an order passed under cl. (6) of S. 169 (1) of 
Central Provinces Land Revenue Act, 1917.*® The general pro¬ 
visions of the Limitation Act were not applicable to. special or 
Local Acts, such as Bengal Act X of 1859.*^ But, by the amending 
Act X of 1922, S. 14 has been made applicable to periods of 
limitation provided under special or Local Acts.*® 


471. THE PLAINTIFF.—A plaintiff cannot, ‘ under S. 14, 
exclude from the computation the time of pendency of a suit not 
brought by him, nor by any person under whom he claims, even 
were the provisions of that section otherwise applicable.*® Sec¬ 
tion 14 • of the Limitation Act renders it essential that the pro¬ 
ceedings should be between the contesting parties.®® This section 
has no application where the previous suit was between different 
parties, or persons appearing in a different capacity.* The provi- 
• sions of this section would be inapplicable where the plaintiffs in the 
two suits are not identical.® 


44. Ummathu v. Pathumma, 1921 Mad. 654=44 Mad. 817. 

45. Mira Mohideen v. Nalla Perumal, 36 Mad. 131=12 I. C. 583. 

46. Lakshman v. Keshava Rao, (1923) 73 I. C. 1021=6 N. L. J. 
205 [Relied on Kahinuuddin v. Sahibuddin, 54 I. C. 705=47 Cal. 300 (F. B.) ; 
affirmed Abdul Hakim v. Laiifunnessa, 30 Cal. 532=7 C. W. N. 550; 
also see Kapparthi v. Araveti, 44 I. C. 805=41 Mad. 169 (F, B.).] 

47. Nagendro v. Mathura Mohutt, (1890) 18 Cal. 368 (F. B.). 

48. Lakshman v. Keshavrao, (1923) 73 I. C. .1021=6 N. L. J. 205. 

49. X^Rajay Barodakant Roy v. Sookmoy Mookerfee, (1864) 1 W. R. 

29. 

f, '50^ Janaki Nath v. Bejoy Chand. (1921) 60 I. C. 698=1921 Cal. 596; 
s.c". on appeal 64 I. C. 315. 

• 4. Hooseinv, Asha Bibi, (1923) 76 I. C. 639=1 Rang, 402=1924 Rang. 

23 1. » • 

^ 2, ~'Ram LoehSan Rakn Lachnii Prasad v. Jagdt Narain Duhe^ (1926) 98" 

I. C. 1050=1927 All. 181. 
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Ilhistratioiis. 

(1) Four members of a firm brought four separate suits against the 
same defendant, each claiming a one-fourth share of a certain debt due 
by the defendant to the firm, and obtained decrees in their respective .suits. 
The decrees having been cancelled, the firm brought a suit, but benefit of 
S. 14 was not allowed.® 

(2) Where plaintiff, sued for partnership accounts, as the adminis¬ 
tratrix of her husband’s estate, and her son was also a plaintiff in the. suit 
as an administrator; and this claim was only decreed to date of husband’s 
death; and, a second suit was brought by plaintiff, in capacity of an adminis¬ 
tratrix of her deceased son’s estate, for a declaration that after her husband’s 
death her son became a partner; held that she was not entitled to exclude the 
period spent in the previous suit, as S. 14 had no application on ground of 
want of identity of parties.-* 

O) Where the former suit by three out of six persons in whom was 
vested the obligee’s interest under a hypothecation bond brought in a District 
Court was dismissed as not maintainable and the suit brought by other three 
in a District Munsif’s Court was withdrawn; held that the second suit 
brought by all six was entitled to benefit of S. 14, Limitation Act.® 

(4) Whe^re the plaintiff did not claim through the person by v/hom 
the former suit was instituted, this section did not apply.® 

(5) A plaintiff’s subsequent suit against the same defendant is a suit 
between the same parties, notwithstanding the fact that a third person was 
added as a co-plaintiff in the first suit, on his own application, who, how¬ 
ever, was found to have no real claim. 

(6) The plaintiff’s manager brought a suit in his own name against the 
defendants for the value of trees cut down and removed by them. The 
suit was dismissed for want of cause of action in the manager. In a 
subseqiient suit brought by the plaintiff, against the defendants for the 
value of the same trees, S. 14 was held inapplicable as the previous suit 
was dismissed because brought in name of the wrong plaintiff.® 

(7) A decree was passed in favour of several plaintiffs. One only of 
them applied for execution, but the application was disallowed in second 
appeal. An application for execution filed by all the plaintiffs was held ' 
within time, under S. 14, Limitation Act.® 

(8) Section 14 was not applied where the plaintiff in the second suit was 
not prosecuting the previous suit.^® 


3. Ram Lochan Ram Lachmi Prasad v. Jagat Naraiit Diihe, (1926) 98 
T. C. 1050=1927 All. 181. 

4. Hoosein v. Asha Bihi, 76 I. C. 639. 

5. Narasimmav. Muttayam, (1890) 13 Mad. 451 (Followed Deo Prajod 
V. Pertap Kairee, 10 Cal. 86). 

6. 6 Mad. H. C. R. 122; see Defendant of "plaintiff”, in S. 2 (d). 

7. Venkatastibbiah v. Pichamma, (1903) 14 M. L. J. 287 (346). 

8. Rajendro Kishore v, Btilaky Mahton, (1881) 7 Cal. 367. 

9. (Sethy Ibrahim v. Ghulam Hussain, (1921) 62 I. C. 507=1921 Sind 

13=15 S. L. R. 11. .... 

10. Niranka Chandra v. Atul Krishna, 1925 Cal. 67 ( 72)—28 C. W... 

N. 1009=83 I. C. 110; also see Nadesan Chettiar v. Shankaran Chettiar, 
1928 Rang. 21=105.1, C. 701=5 Rang.. 600 (Second suit by N. on basis of 
pro-note; former suit by two of the three partners 'in the firm).- ^ 
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A PROCEEDING.—The 

term “prosecuting” is in general applicable to a proceeding by a 

person as plaintiff or applicant, and does not apply to proceedings 

in which the present plaintiff as the defendant, or respondent in 

that case merely defended the suit.’’ A person claiming under 

S. 14 of the Limitation Act an exclusion of time during which a 

former proceeding was pending must prove two things— firsts that 

he had prosecuted the former proceeding with due diligence, and 

secondly, that the former Court had been unable to entertain it from 

defect of jurisdiction or other cause of a like nature.’- The pre- 

• 

vious suit ought to have been brought by the plaintiff in the second 
suit or some person through whom he claims.’® However, a 
plaintiff is entitled to deduction from the period of limitation of 
the period of pendency of a former suit in which he, as defendant, 
was urging the same claim as he is now preferring as plaintiff’'^: 
or he as respondent has been opposing a previous appeal brought 
against him by the present defendant.’® But, such a person cannot 
claim the benefit of S. 14, unless the claim to set off, etc., put 
forward by him was disallowed for some defect of jurisdiction or 
other cause of a like nature.’® 

Illustrations. 

(1) In a suit for the redemption of certain Zamindary property on which 
the D had a mortgage, and P, claimed in that suit the deduction of mortgage 
money imder an oral agreement, but failed on the merits; and, subsequently 
P sued D for unpaid balance of account; held that P, was not entitled to 
benefit of S. 14, Limitation Act.'"^ 

(2) Where the plaintiffs wrongly supposed that they had a right in the 
first suit ag^nst them to claim a particular sum by way of set-off; held 
that they were not entitled to deduction under S. 14.^® 

(3) Where the applicant obtained a decree for possession, and applied for 
its execution; but, meanwhile, the defendant had filed a suit for declaration 
for setting aside decree on ground of having been obtained by fraud; held 


s. 141 
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472. PROSECUTING . 


F I^ERIC 


• • « 


11. Nazim Khan v. Alim Khan, (1919) 52 I.C. 561 (Punj.) ; also see 
Pribhadiomal v. Mf. Chuti, 1933 Sind 379=147 I. C. 94. 

12. Kalumal v. Mehrumal, 32 I.C. 497=41 P.R. 1916=33 P.W.R. 
1916. 

13. {Raja') Baroda Kant v. Sookmoy, 1 W.R. 29. 

14. {Maharaja) Jugutendur Bunu’aree v. Din Dyal Chatterji, (1864) 

1 W. R. 310. 

15. Lakhan Chander v. Madhusudan, 35 Cal. 209; affirmed on appeal, 
43 Cal. 660 (P. C.). 

16. Uafizunnessa v. Bhyrah Chunder, (1883) 13 C. L. R. 214 (Relied 

in Mangulat v. Kandhai Lai, 8 All. 475) (Held by Mahmud, J., that pro- 
seating does hot mean appropriating payments or accounts, but endeavouring 
to recover by. legal proceedings money or other rights which a defendant 
decline to recognize) . • 

,17. Mangulai v. Kandhaital, (1886) 8 All. 475 (485, 486) . 
i, 18. Hafizunnissa-Khatun v. Bhyrub Chunder, (1883) 13 C.L.R. 214 







488 


The Indian Limitation Act. 


[S. 14 


that the suit did not in any sense prevent the applicant from proceeding-with 
the execution of decree, and, therefore, he was not entitled to deduct the 
time taken up by that suit."^® 

M) A creditor who files a proof of his debt before the official assignee/ 
prosecutes a civil proceeding, within the meaning of S. 14, Limitation Act^ 
and is entitled to deduct the period during which he was so engaged in 
filing a suit to recover his debt on the insolvency being annulled.^® 

fS) Where the applicant held a decree in a possessory suit passed by,, 
a mamlatdar, but the Subordinate Judge stayed this decree pending a decla¬ 
ratory suit by the opposite party, which was subsequently dismissed, htld! 
that the applicant was entitled to deduct, under S. 14, Limitatrori Act, the 
time during which the decree remained in abeyance by reason of the 
proceedings in the other suit.^^ 

(6) Where a person posing himself to be a trustee unsuccessfully.- 
resi«;ts another’s right to be the trustee, the time occupied in defending 
such a suit as the rightful trustee, with a claim, to remain in possession for 
expenses made by him, cannot be deducted in his (the trustee’s) favour 
under S. 14, Limitation Act.2* 

Where plaintiff withdrew from his previous suit with liberty to 
bring a fresh suit, under O. 23, R. 1,' Civil Procedure Code, 
he was bound by the law of limitation in the same manner as if the first 
suit had not been instituted, i.e., S. 14 of the Lirhitation Act cannot apply.** 

(8) Plaintiff is entitled to benefit of S. 14, whether he comes on the 

second occasion with the original plaint, or a fresh plaint, if he satisfies 

other conditions.24 ' 

. , ».»»■» 

(9) Where on an application .to file an award, beyond the period pres¬ 
cribed under Art. 178, the applicant claimed deduction, of period spent in 
a previous proceeding in which, as defendant, he had. set up. the award in- 
bar of suit; held that it could not be said that the plaintiff in the present 
case had prosecuted with due diligence another civil proceeding within the 
meaning of S. 14.25 

(10) There is no general rule that a party defending a suit is entitled 
to deduct the time spent in defending it, in ~ computing the period during 
which limitation ran against him for the purpose of prosecuting the ‘suit 
on the same facts.2® Tt must-be shown that the proceeding was prosecuted 
in good faith, and with due diligence. 27 


19. Somshikar Swami v. Shh’appa. (1923) 76 I.C. 557=^1924 

Bom. 39 {Held, that Expl. 2, speaks of resisting an appeal, and does not 
speak of resisting a suit) . r 

20. Chetty Firm v. Lutchman, (1919) 52 I.C. 934=12 Bur, L. T. 83 
(L.B.). 

21. Naval Chand Nemchand v. Amtehaud Talakchand, (1893) -18 

Bom. 734. , . . 

22. Ahkan Sahib v. Soran Bivi, (1913) 38 Mad. 260. • 

23. Varajlal v. Shomeshzvar, (1904) 29 Bom. 219=7 Bom. L. R. 90; 
Reid, in Kandaji Bagaji v. Dagadu Gajaba, \9ZS Bom. 259=152-I.C. 975.- 

• 24. Brijlal Goenka v. Janendra Narain, 1935 Pat. 82=153 I.C.' 155^ 

25. NaBim Khan v. Alim Khan, 89 P.R.’1919=52 I.C. 561. 

26. Hiralal Kanhaiyalal v. Kripal Singh, 1933 Nag. 13=141 I.C. 34 
=28 N.L.R. 348. 

27. Ibid. 


t 
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Time during 

• • • ft IxSiS 

been prosecuting. 


473. It was observed by Mookcrjee, 
in Lakshiram v. Sonatun^^ that 


**the Limitation Act does not give what is meant by prosecuting a civil 

proceeding,” . ft . . 

He was of opinion *‘that the time during which a person has been 
taking the necessary preliminary and preparatory steps in Court 
for the institution of the proceedings, may very well be regarded, 
without any undue stretch of language, as time during which he 
has been ^‘prosecuting the proceeding . . It was held 

“that when a plaintiff has applied for a copy of the judgrnent and decree 
Of order, he may be deemed to have been prosecuting a civil proceeding at 
least during the period occupied in the preparation of the certified copies”. 

Similarly, it was held in an early case that where a suit is brought 
and dismissed for want of jurisdiction, the time elapsed between 
the decision of the first Court, and the disposal of the appeal 
including the time spent in considei^ing whether or no the decision 
should be appealed against should be excluded in computing the 
period of limitation for the suit brought afterwards in the right 

Court.*® 

474. ANOTHER CIVIL PROCEEDING.—Section 14 
does not apply in case of continuance of same proceeding or, 
where there is no separate proceeding for which time need have 
been allowed.®^ The expression “another civil proceeding” indi¬ 
cates that there should be two proceedings. A mere continuation 
of the same suit is not “another civil proceeding” within the meaning 

of S. 14 of the Limitation Act.®* 

I llusf rations. 


(1) Where the plaintiff brings a second suit against the legal repre- 

sgfit 3 ,tive of a person who was dead at the time the 
Fresh proceeding, first plaint was filed, the time occupied during the 

pendency of the first suit against the dead man 

may be deducted under S. 14, Limitation Act.®* 

(2) Where an agreement to appropriate a part of claim was not proved, 
and the plaintiff amended the claim so as to cover the full claim after the 
period of limitation, held that the amendment related back to the institution 
of that suit which continued upon same cause of action and S. 14 was not 

applicable. _ 

28. 15 C.L.J. 160 (161). 

-29. Raj Krishto Roy v. Beer Chunder, (1866) 6 W.R. 308. 

30. Topandas v. Tharia Rant, (1934) 150 I.C. 739 1934 Lah, 412 

36 P.L.R. 215. 

, : 31. Jbid. 

’32: Municipal Council v. Kunhipathumma, 37 L.W. 489=143 I.C. 
596=1933 Mad. 454. 

. 33. ^ Mohuh Chunder v. Asam, 12 W.R. 45. 

34. Topandets v. Tharia Ram, 1934 Lah. 412=150 I.C. 739=36 P.L.R. 

215 . 
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475. “CIVIL PROCEEDINGS,” EXPLAINED.—A 

^‘Civil Proceeding” is an expression used in this section as opposed 
to a Criminal Proceeding. Any suit, appeal or an application 
which is not taken before a Magistrate, or in a Criminal Court is 
a civil proceeding, within the meaning of S. 14 of the Limitation 
Act.^^ The expression civil proceeding, whether in a Court of first 
Instance or in a Court of appeal, appear to point particularly to 
regular civil proceedings in the ordinary Civil Courts under the 
Civil Procedure Code.®® It is therefore necessary in each case' to 
examine the precise nature of the proceedings and the constitution 
of the authority before whom such proceeding is taken, in order 
to decide whether it should properly be termed “a civil proceeding 
in a Court”.The term civil proceeding is not meant to cover an 
application made under S. 28, 29 or 42 of the Land Registration 
Act, nor can the Land Registration Deputy Collector be called a 
“Court” within the meaning of S. 14, Limitation Act, for the pur¬ 
pose of deciding cases under these sections of the Land Registration 
Act.®® 


476. The word “suit” does not necessarily mean an action, 

nor do the words ‘'cause of action’*, and 
“defendant,” necessarily mean cause upon 
which an action has been brought, in the ordinary restricted sense 
of the words. Any proceeding in a Court of Justice to enforce a 
demand is a suit: the person who applies to the Court is a suitor 
for relief; the person who defends himself against the enforcement 
of the relief sought is a defendant; and the claim, if recoverable, 
is a “cause of action”.®® Taking the word “suit” in a broad sense, 
it was held by Peacock, C.J., in Hurro Chunder v. Shoorodhonee^'* 
that proceedings for the recovery of mesne profits in execution of a 
decree of reversal is a suit within the meaning of S. 14 of the Act. 
The Madras High Court held that it was immaterial that the second 
suit was instituted before the former suit was disposed of by the 
Court not having jurisdiction.^^ According to the true construc¬ 
tion of S. 14, a plaintiff is entitled to deduction of the whole time 
in which he has been fruitlessly engaged in prosecuting a suit bona 
fide and with due diligence for the same cause of action, in which 


35. Chetty Firm v. Lutchmati, (1919) 52 I.C. 934 (L.B.). 

36. Laxnian Ganesh Rajendra v. Keshav Govind, (1918) 48 I.G. 467 
(469) (Bom.). 

37. Ibid. -c ■ . 

38. Ramjee Prasad v. Bishundutt, (1925) 90 I.C. 244=1926 Pat. 194 
=7 P.L.T. 61; see and cf. Baijnath Sahai v. Ramgut Singh, (1896) 23 Cal. 
775 (785) (P.C.); on appeal from (1890) 5 C.L.J. 687. 

39. Hurro Chunder v. Shoorodhanee, 9 W.RI 402 (407) (F.B.). 

40. Ibid. , V ' 7. 

41. 6 Mad. H. C. R. 45. 
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Ite fails in consequence of a final determination that tlie Court 
liad no jurisdiction.*® 

9 

^477.#^n a suit to set aside an order, the plaintiff is entitled to 

a deduction of time spent in bona fide prose- 
Appeal, or Re- cution of plaintiff’s remedy by appeal or 

revision against the order.*^ A revision 
petition presented to the High Court is a* “civil proceeding in a 
Court of appeal within the meaning of S. 14 of the Limitation Act.** 
But, where a petitioner having another remedy open to him files 
R revision petition, he is not entitled to a deduction of time under 
the provisions of S. 14 of the Act.*® 

478. An application for review to a Civil Court is a “civil 

proceeding”. However, a mere routine 
Application for order registering an application for review 
Review, does not constitute a bona fide prosecution 

of a civil litigation.*® AVhere an application for review is admitted 
to a hearing and there is a reasonable ground for review, the appli¬ 
cation is prosecuted bona fide and the period should be exempted.*^ 
Time spent in prosecuting with due diligence a proper application 
for review of judgment can be deducted under S. 5 of the Limitation 
Act, from the period of limitation provided for an appeal. The 
mere fact that the applicant for review made a mistake of law in 
applying for review does not preclude him from obtaining the 

benefit of the section.*® 

479, A proceeding before the Revenue authorities, under the 

Public Demands Recovery Act (Bengal 
Proceeding be- YII of 1880), is a civil proceeding 

.? within the meaning of S. 14 of the Limita- 

au on y. plaintiff is allowed to 

“deduct the period during which he was bona fide seeking redress 
from the revenue authorities, who had no jurisdiction to deal with 
the question raised by him.®® In Muhammad Suhhanullah v. The 

Secretary of Statef it was held that the pro- 
Revenue Officer. secution of an application for mutation of 


fore a 
authority. 


Revenue 


Revenue Officer. 


42. Luckhinarain Alitter v. Khettro Pal Siiifjh, (1873) 20 W.R. 380 

43. (Seth) Mulchand v. Samir, 1882 A.W.N. 59. 

44. Venkatragayya v. Murala, (1912) 17 T.C. 593. 

45. Baiznath v: Ramadoss, (1915) 26 I.C. 219=39 Mad. 62. 

46. Sudhakur Raut V. Sadasiv, (1915) 31 I.C. 705—19 C.W.N. 1113. 

47. Fateh Nwr v. Jitwan, 1928 Lah. 964. 

48. Parbhu Dayal v. Murlidhar, (1924) 78 I.C. 677=22 A.L.J. 365. 

49. Qirjanath v. Ram Narain, (1891) 20 Cal. 264. 

50. Ihid, , 

1. (1904) 26 All. 382=1904 A.W.N. 54; also see and cf. Ram Ugrah 

w. Acharj Nath, (1915) 31 I.C. 889 (900) (All.) (Held, that the prosecu- 
•tlon of a'mutation case iii the Revenue Court, was a cause of action different 
from ihe ^ubse^uf^nt proceedings to have an arbitration award .filed in Court). 


•’‘> 5 .:. 
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names under the provisions of the North-West Provinces Land' 
Revenue Act, 1873, and of appeals from the order of the Settlement' 
Officer refusing mutation does not fall within the terms of S. 14 
of the Limitation Act. An application for mutation of names is 
not a civil proceeding, nor are the Settlement Officer, the Com¬ 
missioner. and the Board of Revenue, “Courts,” but they are 
executive officers of the Government. A claim for Kuttuhadi 


„ . against the Inamdar is not a claim for rent 

Revenue Court. -..t • • r 

within the meaning of that word m the 

Estates Land Act. The suit, therefore, properly lay in the ordinary 

Civil Court, and deduction of time was held allowable under S. 14,. 

for the period in Revenue Court. 


Illustrations. 

(1) \A/here plaintiff came to the Civil Court immediately after their 
failure in the Revenue Court to secure the ejectment of defendants who 
were recorded as tenants under the plaintiffs, it was held that they were 
entitled to the benefit of S. 14 of the Limitation Act.^ 

(2) Conversely, where a landholder had obtained from a Revenue Court 
decrees for arrears of rent ag^ainst a judgment-debtor who became insolvent, 
and in execution of decree certain collusive and sham transfers made by 
the judgment-debtor were found in favour of his wife and minor son,, 
whereupcui with the leave of the insolvency Court, the decree-holder brought 
a declaratory suit to have the property vested in the Receiver; held, that 
the case ^yas appropriate to the terms of S. 14 (2) of the Limitation Act’ 
on the failure of the suit as not maintainable; and the Revenue Courts 
should consider whether under these circumstances the plaintiff should not- 
be allowed to seek a remedy of which he had been deprived by the decision 
of High Court in the infructuous'proceeding.^ 


480. In Narayan v. Rasul Khan/^ the Bombay High Court 


Collector not a 
Court. 


held that under the rules made by the Local 
Government of the Bombay Presidency, a 
Collector has not the power of the Court to 


set aside a sale in execution of a decree. Consequently time spent 
in an application to the Collector to set aside a sale was not allowed 


under S. 14, Limitation Act.^ *^ The Collector when acting under 
the Bombay Hereditary Offices Act, III of 1874, Ss. 10 and 11-A, 


acts purely as an administrative officer, and not as a “Court,” and 


the proceedings before him are not “civil proceedings” within the 
meaning of S. 14, Limitation Act.® A Collector in Central 


2. Yusif All Khan v. Abbas AH Khan, (1924) 84 I.C. 733=1925 Lah. 
264=6 L.L.J. 522; s.c. on appeal Abbas AH v. Yusaf AH, 1927 Lah. 187= 
101 I.C. 254 {Held, that the notices of ejectment were issued by a Revenue 
Officer, and time spent in prosecuting the proceedings not in a Revenue Courts 
could not be excluded under S. 14, Limitation Act). 

3. Parbati v. Raja Shiam Rikh, (1922) 44 All. 296. 

4. (1899) 23 Bom. 531; also see Bandappa v. Shankar,‘\92A Nag. 
309=78 I.C. 580. 

4-a. Ibid. ■ - . 

5. Laxman Ganesh Rajendra v. Keshau Goznnd, (1918) 48 I.C. 467' 
(469) =43 Bom. 201=20 Bom. L. R. 918; cf. Satyabhamabai v. Govind, 38 
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Provinces is not vested with power to dispose of objections to 
d^possession in execution of a decree under O. 21, R. 100, Civil 
Procedure Code. He is not, therefore, a ^‘Court” for that purpose 
‘within the meaning of S. 14 of the Limitation Act, and the tilme 
occupied in proceedings taken before him under O. 21, R. 100, 
Civil Procedure Code cannot be used to extend limitation under 
that section.® 


481. It has been held by the Patna High Court, that the mere 

^ _ fact that there is an arbitration pending 

Arbitration Pro¬ 


ceedings. 


before an arbitrator does not and cannot oust 
the jurisdiction of the Civil Court.^ There¬ 
fore, the fact that a dispute has been referred to arbitration does 
not suspend the operation of limitation.® However, under the 
provisions of para. 18, Second Schedule, the defendant may apply 
for stay of the suit until the disposal of the arbitration proceeding, 
and in a proper case, the Court does, in fact, stay such suits.® 
Where the reference is made to arbitration, through Court, the 
whole time may be deducted under this section.^® Arbitrations 
under the Indian Arbitration Act, are not prosecuted by filing suit? 
and preferring appeals from the decrees in such suits, but by pro¬ 
curing awards and filing them in Court and resisting applications 
to set them aside; so also civil proceedings in a Court, covers pro¬ 
ceedings before arbitrators whom the parties have substituted for 
the Courts of law to be judges of the dispute between them. An 
arbitrator should, therefore, exclude the time spent in prosecuting 


•in good faith the same claim before an arbitrator who was without 
jurisdiction.^"^ It has been held in a recent case, by the Nagpur, 
Judicial Commissioner’s Court, that in a suit brought in a Civil 
Court the time taken in a previous arbitration proceeding relating 
to the subject-matter of the suit cannot be excluded for the purpose 
of computing limitation; the cause of action in the arbitration 
proceedings is altogether different.^^ 


Bom. 653=25 I.C. 66; and Ru^pchand v. Mukunda, 38 Bom. 656=25 I.C. 
-67 (W. 

6. Bandappa v. Shankar Rao, 78 I.C. 580 (Nag.). 

7. Abdul Rahim v. Mi, Barira, (1921) 61 I.C. 807 (Pat.). 

8. Ram Ugrah v. Acharj Nath, 31 I.C. 899 (All.). 

9. im, 

10. Ibid. 

11. Ramdutt Ramkissen v. E. D, Sassoon & Co., 1929 P.C. 103= 
115 I.C. 713=56 Cal. 1048=56 I.A. 128 (P.C.) : cf, (1928) 56 C:al. 639 

• (648), wh^re'Lord Williams, J., held that proceedings before arbitrator 

were i>roceediiigs in a '‘Court**. 

,\Z» ^Mdhraj ^Stti , v.' ' Kedar Nath, 1933 Nag. 130=144 I.C. 948=29 
N.L.R. 272. 
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482. Prior to the amendment of S. 29 (^) of the Limitation 

ALCt, by Act X of 1922, it was held by the 
pro- High Court, that as the Limitation 

Act is not applicable to proceedings under the 
Provincial Insolvency Act, the time during which a petition in insol¬ 
vency was pending in a Court not having jurisdiction cannot be 
allowed in computing the period for filing a petition under S. 6 of 
the Act.’"* A Full Bench of the Madras High Court has held 
that recourse should not be had to the general provisions of the 
Limitation Act in dealing with the admission of petitions and 
appeals presented after the time under the provisions of the Pro¬ 
vincial Insolvency Act.^* Consequently, the time during which a 
petition in insolvency was pending in a Court not having juris¬ 
diction could not be allowed in computing the period for filing a 
petition under S, 6 of the Provincial Insolvency Act, III of 1907, 
or S. 9 of the Act of 1920.^"’ These cases would now be decided 
differently: but as held in Mohd. Maraikkar v. The Official 
Rcccivcr'^^' S. 14 of the Limitation Act, which relates only to com¬ 
putation of periods of limitation, cannot be invoked to enlarge the 
period under S. 36 of Act III of 1907, which empowers the Official 
Receiver to take proceedings and impliedly state a rule of evidence 
applicable to proceedings so taken. A creditor who files a proof 
of his debt before the Official Assignee is prosecuting a civil pro¬ 
ceeding w ithin S. 14;^^ but, w here a creditor takes^ no part in the 
insolvency proceedings, he cannot in a suit to recover his debt, 
claim to exclude the period during which the insolvency proceed¬ 
ings were pending, under provisions of S. 14, or S. 15, Limitation 
Act.^® The proceedings in insolvency are ‘‘civil proceedings'' 
within the meaning of S. 14 of the Limitation Act.^® An order of 
adjudication does not effect .an absolute stay of suits against the 
insolvent, but only makes it necessary that leave to sue should be 
obtained from Court before a suit could be filed against him while 
the adjudication was in force.Consequently, in computing the 

13. Trasi Dev Rao v. Parm-eshwaraya, (1915) 27 I.C. 144 = 39 Mad. 

74 [Reid, on Duraisami v. Meenakshi^ (1914) 25 I.C. 610—16 M.L.T. 
246]. . - 

14. Kopparthi Lingayya v. Araveti Chinnarayaim, (1918) 44 I.C. 805 
=41 Mad. 169 (F.B.) ; also see Atijapparaju v. Venegtakrishnayya, (1922) 
72 I.C. 488=44 M.L.J. 303. 

15. Ibid. 

16. (1916) 36 I.C. 828=5 M.L.W. 123. 

17. Chetty Firm v. Lutchman, (1919) 52 I.C. 934=12 Bur. -L. T. 
83 ( L. B. ) . 

18. Greenhxcrgh v. Xavier, (1921) 64 I.C. 50 (L.B.). 

19. N. K. M. M. Chetty v. Lutchman Chetty, (1919) 52 I.C. 934= 
12 Bur. L. T. 83; also see Greenburgh'v. Xavier., (1921) 64T.C. 50 (L.B.) ; 
cf. Baijnath Goenka v. Hetnchander Bo.se, (1906) 10 C'.W^.N. 959.“ 

20. Ramaswami Pilldi v. Govindasami Naicker, (1918) 42 Mad.'319= 
36 M.L.J. 104. 



S. 14] 


Computation of Period of Limitation. 


495 


period of limitation for suits instituted against a person after an 
order adjudicating him an insolvent was annulled, S. 15 of the 
Limitation Act does not permit the deduction of time during which 
the order w’as in force.*^ The mere fact of an adjudication order 
having been made does not necessarily mean that there is an injunc¬ 
tion or order staying the institution of a suit within the meaning 
of S. 15 of the Limitation Act*^ Section 17 of the Presidency 
Towns Insolvency Act, 1909, does not create an absolute bar to the 
creditor’s right to institute a suit so as to enable the creditor to 
claim a deduction of the time during which the insolvency was 
pending.^® 


483. “COURT.”—The word “Court,” in S. 14, Limitation 

Foreign Court Act, refers to a Court in British India; and 

it does not seem to include a Foreign Court, 
such as one in a Native State.^ The preamble of the Act shows 
that the “Courts” to which it applies are Courts in British India, 
and the Legislature was not intending to provide a law for Courts 
outside its jurisdiction.^'* The Code of Civil Procedure does not 
define “Court,” though it defines a “foreign Court,” and wherever 
it intended that any section of the Code should apply to any judg¬ 
ment or proceeding of that Court, it has said so in express terms, 
as for instance, in Ss. 13 and 44.^® A Berar Court can hardly be 
said to be a “foreign Court,” but it is not a Court contemplated by 
S. 14 of the Limitation Act, namely, a Court in British India. 
Berar is not within His Majesty’s Dominions, though it is governed 
by a Governor under the Governor-General of India and rules and 
regulations are applied thereto by the Governor-General in 
Council.*® The provision of the Indian Limitation Act, S. 14, 
which excepts such time as is spent in litigating in a Court of 
defective jurisdiction in favour of a plaintiff does not apply where 
the plaintiff brought his suit in a foreign Court which, according 
to its o^wn laws, had ample jurisdiction, but according to the law 
of British India, had no jurisdiction whatever.*® The Indian 
Limitation Act extends only to British India, and has no operation 
proprio •vigore in a Native State (Travancore) 


21. Ramaswami Pillai v. Govindasami Naicker, (1918) 42 Mad. 319= 
36 M.L.J. 104. 

22. Sidhraj Bhojraj v. A lit Haji, (1922) 47 Bom. 244. 

23. Ibid., 47 Bom. 244; Folld, Ramctsami Pillai v. Govindasami 
Naicker, (1918) 42 Mad. 319. 

24. Chanmalappa v. Abdul Vahab, (1910) 35 Bom. 139 s.c. 12 Bom. 
L. R. 977. 

25. Ibid, 

2Jb. Ibid. 

27. Rajanna v. Narayan, 1923 Nag.* 321. 

28. Ibid. 

29. Pc^y andCp., ■v," Appasami, (1880) 2 Mad. 407. [Reversed on appeal 

on ati otihier point]'. • ^ , 

30. Pierce Leslie v. Perumal, (1917) 40 Mad. 1069 (1080) (F. B.). 

4 - 

i:-'-'* ■ I - • I.. 

■ ; * ivi-.: 
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lief Act 


484. A conciliator appointed under the Deccan Agriculturist’s 

Relief Act, XVII of 1879, is not a Court. 

Conciliator under The presentation, therefore, to a conciliator 

Agriculturist’s Re- q£ application for execution of a decree 

within the period of limitation does not save 
the limitation, if the application to the proper Court be time-barred.®^ 
In computing the period of limitation for a suit to which an agri¬ 
culturist, residing within any local area for which a conciliator 
has been appointed, is a party, the time intervening between the 
application to the conciliator and the grant of a certificate by him 
must be excluded.®® Similarly, where the negotiations for settle¬ 
ment proved abortive, and the case being one to which the Deccan 
Agriculturists’ Relief Act (XVII of 1879) applied, the plaintiff 
took steps to obtain a conciliator’s certificate, the period during 
which the conciliator was endeavouring to effect an amicable 
settlement, was allowed to be deducted in the computation of time 
prescribed for the application for execution.®® A conciliator, or 
arbitrator is not a Court, and the proceedings before a conciliator 
for obtaining the certificate required under the Deccan Agricul¬ 
turists’ Relief Act is not a civil proceeding in a Court, within the 
meaning of S. 14 of the Limitation Act.®^ But, where a certificate 
was applied for, and before it could be obtained, the Government 
abolished the conciliation system, the plaintiff was held entitled to 
a reasonable extension of time.®® Similarly, where after obtaining 
the certificate, and before the suit could be instituted, the Civil 
Court was closed for the vacation, during which the conciliation 
system was abolished, the period necessary for grant of the certi¬ 
ficate was allowed to be deducted.®® 

485. COURT OF FIRST INSTANCE, OR APPEAL.— 

The period spent in prosecuting a suit, in a 
Court which had no jurisdiction in the 
matter, and on appeal from the decision 
therein shall be excluded under S. 14 of the Limitation Act as time 
fruitlessly spent in infructuous litigation, ^‘whether in a Court of 

first instance, or in a Court of appeal”.®^ 
Court of appeal. The expression “Court of appeal” in S. 14 

should be understood in the broad sense of a Court which has the 
power to bring under review the decision of an inferior Court, 


Court 

instance. 


of 


31. Mano.har v. Gehiappa, (1881) 6 Bom. 31. 

32. Durgarant Maniram v. Shripati, (1884) 8 Bom. 411. 

33. Venkatrao Bapu. v. Bijesingh Vithalsingh, (1885) 10 I. C. 108 

(Bom.) . 

34. JLaxman v. Keshav, 43 Bom. 201. 

35. Satyahhama Bax v. Govind, 38 Bom. 653=25 I. C. 

36. Rup Chandv. Mukunda, 3S Bom. 656=25 1. C.. 67 (68). 

37. Hart Parshad v. Sourendra Mghan, 1 Pat.'506=1922 Pat. 450=66 

I. C. 945. • • ' ‘ . J - 
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whatever may be the extent of jurisdiction that the superior Court 
may possess in reviewing the decision of the inferior Court.^® A 
revision petition presented to the High Court is a “civil proceeding 
in a Court of appeal" within the meaning of S. 14 of the Limitation 

Court of revision. Act.®® In Narayan Amhaji w. Hari Ganesh^^ 

the Bombay High Court expressed some 
doubt on the question whether a revision application to the High 
Court could be covered by the words “a civil proceeding in a Court 
of appeal". Assuming, however, that an application for revision 
is covered by these words, it was held that a petitioner cannot be 
said to have prosecuted an application for revision in good faith 
within the meaning of S. 14 of the Limitation Act, where there was 
another remedy open, and the petition for revision was not main¬ 
tainable."*^ In Baijtiath Sahai v. Banxgut^^ the point under S. 14 
was not decided. It has been held by the Nagpur Judicial Com¬ 
missioner s Court, in Laxmandos v. GhunilaJ*^ that time spent in 
revision proceedings may, under proper circumstances, be excluded 
under S. 14, Limitation Act. The expression “appeal" includes 

Second anneal second appeal. In Aruna- 

* chalam Pillai v. Vellaya the plaintiffs 

were held entitled to claim, under S. 14 of the Limitatioon Act, a 
aeduction of the interval between the date of their applying to be 
allowed to continue the original suit and the date of High Court's 
order in second appeal dismissing the suit. 

486. AGAINST THE DEFENDANT.—In Acts of 1859, 
and 1871, the corresponding section required the first suit must 
have been against the same defendant. It was held in Kavasji 
Sorahji v. Barjori Sorabji,*^ that a proceeding against a person 
erroneously supposed to be the legal representative of the debtor 
is of no avail against the true legal representative of the debtor. 


38. Appa Row w. Murala, (1912) 17 I.C. 593 (Mad.). 

39. Ibid., 17 I. C. 593 (Mad.) ; also see Seth Mulchand v. Seth Samir, 

1882 A. W. N. 59, , 

40. 1930 Bom. 505=128 I. C. 621=32 Bom. L. R. 1186. 

41. Ibid., 1930 Bom. 505=128 I. C. 621; Relied on Baiznath v. Rama- 
doss, (1914) 39 Mad. 62=26 I. C. 219; also see S. R. M. M. A. Firm 
v. Maung Po Saung, 1929 Rang. 297=120 I. C. 236=7 Rang. 466 (S. 14 
not applied where instead filing a suit within one year of an adverse order 
under O. 21, R. 63, Civil Procedure Code, there was a revision application, 
filed in respect of the order). 

42. (1896) 23 Cal. 775=23 I. A. 45 (P. C.). 

43. 1931 Nag. 17^=130 I. C. 145. 

44. (1919) 52 I. C. 465 (Mad.)=9 L. W. 345; also see Lukhinarain 

V. Khettar, 20 W. R. 380; and 24 W. R. 407 (P. C.) (The whole period 
occupied in the suit from the time of commencement of that suit to the time 
when the High Court gave final judgment therein on special appeal was 
excluded). nijiT?, i, 

. 45. (1873) 10 aim. H. C, R. 224. 

63 
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rUit a proceeding bona fide commenced against a debtor who was 
dead at the time may be a good proceeding against the legal repre¬ 
sentative of the debtor.^® The Court had no jurisdiction to decide 
the suit against a dead person, and in calculating the period of 
limitation against his representative, plaintiff was allowed a deduc¬ 
tion of the time during which the suit against the dead man was 
being prosecuted bona fide and with due diligence."*^ Those defend¬ 
ants who were not parties to the former proceedings were not 
bound by the provisions of S. 14, Limitation Act.^® A former suit 
brought, not against the same defendant as in the second suit, but 
only against one of them, did not fall within S. 14, Act XIV of 
1859; consequently, the time of its pendency could not be deducted 
in computing limitation.^^ No deduction could be allowed, under 
S. 14, Act XIV of 1859, for litigation against a wrong party*®® 

In the later Acts of 1877, and of 1908, the word ''same** is 
omitted; but the expression “against the defendant,'" practically 
means and implies the same thing. The principle is well established 
that the commencement of an action against one person upon a 
cause of action against another person does not arrest the statute 
against the latter." Section 14 excludes the time taken in pro¬ 
ceedings bona fide in Court without jurisdiction against the parti¬ 
cular defendant: and this section will not be applicable against a 
defendant against whom no previous proceeding was taken.^ In 

order to obtain the benefit of S. 14 of the 

fenda^'t^^^ Limitation Act, it is essential that the pro¬ 

ceeding, the time spent in prosecuting which 
is sought to be excluded, should be between the contesting parties.® 
Section 14 has no applicability where the previous suit was between 
different parties,^ or between persons not litigating in the same 
capacity,® or when the former suit failed because it was against a 
wrong party.® 

Illustrations. 

(1) Where the suit had been wronlgly filed against the Traffic Manager 
instead of Secretary of State: the suit against the Secretary o'f State could 

46. Mohun Chunder v. Azeem Gazee, (1869) 12 W. R. 45. 

47. Ibid. 

48. Loit Ram v. Bai Ganga, (1871) 8 Bom. H. C. R. 228. 

49. Nihnadhuh v. Kristo Doss, (1866) 5 W. R. 281. 

50. Mt. Munna Jhunna v. Laljee Roy, (1864) 1 W. R. 121. 

1. Rustamji, p. 134, citing Wood, 4th Edn., p. 1513. 

2. Ram Pher v. Ajodhiya Singh, (1925) 87 I. C. 17=1925 Oudh 369. 

3. Janakinath v. Bejoychand, (1921) 60 I. C. 698=1921 Cal. 596^=26 
C. W. N. 271. 

4. Hoosein v. Asha Bibi, (1923) 76 I. C. 639. 

5. Ibid. .. ..: 

6. Janakinath v. Bejoychand, (1921) 60 I. C. 698=1921 Cal. 596=26 
C, W. N. 271; also see Mohun Chander v. Azeem, 12 W. R. 45. 
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not 1)e deemed to have been instituted until he was made a party, and the 
time spent in proceedings against the Traffic Manager could not be deducted 
in computing period of limitation for a suit against Secretary of State.^ 

(2) However, where the first suit was against the members of a joint 
Hindu family, and sons born subsequent to the first suit wetre necessarily 
impleaded in the second suit, S. 14, was applied, as the parties were the 
same notwithstanding the addition of sons as parties to the second suit.® 

(3) Similarly, where several portions of a property had been sold to 
separate vendees on different occasions, but the pre-emptor in good faith 
sued all the vendees jointly, and the suit was restricted to only one of the 
sales, S. 14 of the Limitation Act was applied in computing the period of 
limitation for the other suits subsequently instituted in respect of the 
sales of rest of the property,® 

(4) The time taken by the plaintiff in prosecuting his claim in an 
administration suit by another creditor, was allowed to be deducted in a 
subsequent suit against the executor, to 

(5) Where the previous suit was against a firm, and the subsequent suit 
against the surviving partners of the firm, and the heirs of a deceased partners, 
it was held that S. 14, applied, as the two suits were against the same 
defendants. 

487. IDENTITY OF CAUSE OF ACTION.—Reading 
S. 14 of the Act, the first thing to ascertain is whether the time 
the plaintiff asks to have excluded was occupied by them in pro¬ 
secuting with due diligence another civil proceeding against the 
defendant. The question then, according to the further require¬ 
ments of S. 14 is, was it founded upon the same cause of action 
as the present suit. If not, S. 14, is inapplicable,^^ The essential 
point to be considered in any possible application, under S. 14, 
therefore, is that the previous proceeding was founded upon the 
same cause of action as is sought to be enforced in the subsequent 
suit.^® Where a person institutes a suit in a wrong Court upon a 
false statement of facts and with the knowledge that the cause of 
action did not arise in that Court, and changes his cause of action 
in the subsequent suit, he is not entitled to claim the benefit of 


7. Chandasiftgh v. Secretary of State, (1926) 96 I. C. 144=1926 Lah. 

572. 

8. Hari Preisad v. Sourendra^ (1922) 66 I. C. 945=1922 Pat. 450=1 
Pat. 506. 

9. Ahmad v. Sultan, (1915) 27 I. C. 927=87 P. L. R. 1915. 

10. Baijnath Ram v. Hem Chunder, (1906) 10 C. W. N. 959. 

11. Baldep Prasad v. Haji All, 27 A. L. J. 73. 

12. Per Straight, Offig. C. J., in Mangutal v. Kandhailal, (1886) 8 
All. 475 (478) ; also see Joitaram Belhar v. Baiganga, 8 Bom. H, C. R. 
A.C.J. 228>..and Tolaram Singh v. Shebenchi Khan, (1932) 138 I.C. 621 
=33,T.L.R..^360. 

* V ^ ^ ****** ^ 

13. Dund V. Dep Nandan, 17 C.L.J. 596=20 I.C. 513; also see Tola 
Ram Singh v. Shebenchi Khan, (1932) 138 I.C. 621=33 P.L.R. 621=1932 
Lah.'531: 
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S. 14 of the Limitation Act.^"^ Where the same cause of action 
entitles a party to several reliefs and he chooses to sue only for 
one of them he cannot subsequently bring a suit for another relief, 
and so far as limitation is concerned, claim the benefit of S. 14 of 
the Limitation Act.^® In order that S. 14 may be applicable the 
relief should also be the same.^^ The Civil Justice Committee, in 
their report (1924-25), at p. 488, offer the observation that the 
expression “where the proceeding is founded upon the same cause 
of action” (in S. 14, cl. 1), seems too narrow to afford substantial 
relief, and for it may be substituted the words “where the matter 
in issue is the same” (as in S. 11, Civil Procedure Code, 1908), or 
other words of more general import. As the law stands, the opera¬ 
tion of the rule of limitation is not prevented by the circumstance 
that the plaintiff has during the interval been engaged in suing the 
same defendant upon a different cause of action.^^ There must be 
substantially the same cause of action in both suits, though the 
second suit does not have to be a Kteral copy of that dismissed.^-® 
A plaintiff is not entitled to utilize the provisions of S. 14, for the 
purpose of extending the period of limitation where the cause of 
action, though arising out of the same transaction, is different;^® 
or the prior suit was in a different capacity.’^® In order to deter¬ 
mine whether a plaintiff is entitled to claim the benefit of S. 14 of 
the Limitation Act, the question to be considered is whether the 
right which is sought to be enforced in the subsequent suit is the 
same as that which was litigated in the prior suit.^^ Limitation is 
not suspended in respect of a plaintiff’s claim for the period during 
which he is enagaged in litigation not in respect of the identical 
claim but about some connected matter.^^ 

Illustrations.. 

(1) Where the second and a previous suit were substantially brought 

on the same cause of action; and, owing to the 

Former suit not erroneous form in which the former suit was 
in form. brought, the Court was unable to adjudicate the 

claim: Held, that the plaintiff was entitled to the 

14. Natesan Chettiar v. Shankctran Ch^ttiar, (1927) 105 I.C. 701=5 
Rang. 600=1918 Rang. 21. 

15. Ramakrishna Chettiar v. Jayarama Iyer, (1933) 146 I.C. 361= 
1933 Mad. 778=38 L.W. 595. 

16. Ibid., 1933 Mad. 778=146 I.C. 361. 

17. Rustomji, citing Macpherson, Civil Procedure Code (Appendix), 
p. 196. 

18. Wood, 4th edn., p. 1540; Rustomji, p. 135. 

19. See Dondoo Singh v. Sheo Narain Singh, (1916) 36 I.C. 770 
(Oudh) . 

20. Hoosein v. Asha Bibi, 1924 Rang. 123=1 Rang. 402. 

21. Alayil Kalathil v. Kunnamhrath, (1925) 91 I.C. 833=1925 Mad. 

675. 

22. Muddanna Adenna v. Muddanna Subanna, (1925) 91 I.C. 202= 
1925 Mad. 922. 
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benefit of S. 14.®* 

(2) Where the plaintiff filed a suit against the defendant, for share of 

profits on a settlement of account, and the plaint 

Same cause of was returned by Munsiff, and presented in Small 
action. Cause Court, the plaintiff was allowed to deduct 

the time spent in former suit, under S. 14 of the 

Limitation Act. 2 * 

(3) Where a decree-holder having attached a book-debt in 1911 sold 

it in auction and purchased it himself, and in 1915 
Different cause he sued to recover it from defendant, S. 14 of the 
of action. Act was held inapplicable as the attachment pro¬ 

ceedings were not based on the same cause of action 
as the suit to recover the debt. 

(4) Where two out of three partners in a firm sued the defendant 
debtor; on the last day of limitation, impleading third partner as a defendant, 
and later the third partner w'as joined as plaintiff, on an amended plaint, 
but the Court having been found to have no jurisdiction to try the suit, 
the plaint and amended plaints were returned to the plaintiffs for repre¬ 
sentation to the proper Court; and the plaint was then filed, in a Small 
Cause Court, and later amended as a suit by one of the plaintiffs on the basis 
of a promissory note, held that the plaintiff w^as not entitled to the benefit 
of S. 14, Limitation Act.^® 

(5) Where a landlord first tried to get the holder of some of his lands 
ejected through the Revenue Courts as tenants, and then sued them in the 
Civil Court as trespassers, the time spent in the Revenue Courts without 
avail, could not be excluded under S. 14 of the Limitation Act, in the 
subsequent suit.^T 

(6) Where a plaintiff w'rongly sues a tenant in ejectment; and, sub¬ 
sequently sues for rent accrued due w^hile the first suit was pending, the 
time spent in the first unsuccessful suit could not be allowed to be deducted 
under S. 14, Limitation Act.®® 

(7) The petitioner in an application for execution was held not entitled, 
under S, 14, Limitation Act, to exclude the time spent by him in defending 
a prior suit in which his right to execute the decree was not urged in the 
written statement as defendant. 2 ® 

(8) Where the obligation sued for in a previous suit was several, and 
in a later suit, joint, held that the cause of actiort was different.®® 

(9) A claim for a proprietary right is not the same as a claim of a 
mere leasehold yight; and S. 14 is inapplicable.*'. 

(10) A suit for assessment of fair and equitable rent is not based on 
the same cause of action as a suit for recovery of rent accrued due during 

23. Shah Keramut Hoosein v. Golab Koonwar, (1865) 3 W.R. 101. 

24. Saminadha v. Samhan, (1892) 16 Mad. 274. 

25. Rangaswami v. Thangavehi, (1919) 42 Mad. 637. 

26. Nad^san Chetiiar v. Shankaran Chettiar, (1927) 105 I.C. 701= 
S Rang. 600=1928 Rang. 21. 

27. JDondoo Singh v. Sheo Narain Singh, (1916) 36 I.C. 770 (Oudh) . 

28. Hurro Parshad v. Go pal Das, 9 Cal. 255 (P.C.). 

29. Alayil Kalathil v. Kunnambrafh, (1925) 91 I.C. 833=1925 Mad. 

675. 

.30. 7 Mad. H. C. R. 242. 

31 , Parkut Yf 2 Rt C. 226. 
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I.cikIcho' of proceedings under S. 46, Bengal Tenancy Act. The period 
of limitation for the latter suit is not extended by the operation of S. 14, 
i-lmitation Act.^^ 

(11) Where defendant as shareholder of his company had his shares 
Jorfeitecl more than a year before winding up: and shareholder’s name being 
wrongly entered in the list of contributories, a suit was directed to be filed 
for calls under forfeited shares. Held, that the period spent in previous 
unsuccessful proceeding could not be excluded under S. 14, Limitation Act.®® 

(12) Where in a subsequent suit for mesne profits, the claim is for 
double the period in previous suit; held that the cause of action is the same 

with regard to period identical in both suits, and can be excluded under 
S. 14, IJmitation .Act.-^^ 


(13) The plaintiff and defendant were natives of Tanjore District, and 
while both were at the Malay States, the plaintiff brought a suit against the 
defendant on a pro-note executed there, and obtained a decree. He then 
sued in British India on the foreign judgment, and the suit was dismissed 
on ground of Malay State having no jurisdiction to entertain the suit. In 
a suit filed on the pro-note, in Tanjore Court, the time spent in prosecuting 
the suit on foreign judgment was not excluded under S. 14, Limitation Act, 
inasmuch as the cause of action in the first suit in British India was not the 
same as in the second suit.*'^-’’ 


GOOD FAITH: AND DUK DILIGENCE.—Under 
« .... . S. 14 of the Limitation Act. the time during 

applicability vvJiicn the plaintiix has been prosecuting 

with due diligence another civil proceeding 
against the defendant can be excluded, where the proceeding is 
(1) founded upon the same cause of action; (2) prosecuted in 
good faith; (3) in a Court which from defect of jurisdiction or 

other cause of a like nature, is unable to entertain it.®® The 
question, 


whether a suit was pursued hona fide, and with diligence, must in almost 
every case be more or less a question of degree.” “And, the same course 
of action which on the part of a plaintiff in Bombay within reach of skilled 
advice would indicate bad faith or want of diligence, might be consistent 
with both good faith, and diligence in a mofussil community unfamiliar 
with refinements of the mercantile law and practically inops-consilii on such 

matters”. 37 


32. Port Canning Co. v. Achhiruddi, 43 C.L.J. 45=1926 Cal. 693= 
92 I.C. 37. 

33. Maneklal Mansukhbai v. Suryaptir Mills Co., Ltd., 1928 Bom. 
252=52 Bom. 477=110 I.C. 33. 

34. Balkaran Pandey v. Ram Badan Pandey, 1934 All. 824=152 I.C. 
800=1934 A.L.J. 630. 

35. Rathina Tevan v. Packrisami Tevan, (1928) 112 I.C. 139=1928 
Mad. 1088. 

36. Tola Ram Singh v. Shehenchi Khan, (1932) 138 I.C. 621=1933 
Lah. 531=33 P.L.R. 360. 

37. (^Sheth') Kahandas Natrandas v. Dabiohhaij (1879) 3 Bom. 182; 
fiiangulal v. Kandhai, 8 All. 475, 
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489. There is no hard and fast rule as to what amounts to the 

good faith required by S. 14 of the Limita- 

Mixed question ^ rnatter to be decided on the 

of law ana tact. “Good 

faith,” have been defined since IX of 1871. “Nothing shall be 
deemed to have been done in good faith, which is not done with 
due care and attention.” But, these words would not necessarily 
mean coinplefe care and attention.'’® Otherwise no mistake could 
ever possibly be bona fide. Under S. 14 of the Limitation Act, 
indulgence should be granted only in cases where the error is an 
error that might be committed by a reasonable and prudent man 
exercising due diligence, and acting in good faith.The section 
indicates that the Legislature intended to show indulgence to a 
party acting bona fide under a mistake.^*" A mistake of jurisdic¬ 
tion, without due care and attention, is not bona fide, and time would 
not be allowed under S. 14 of the Limitation Act.^^ But, it would 
be a narrow view of the section to take that it will not apply except 
where the failure of the previous suit is attributable to default or 
negligence of the plaintiff himself, and the condition of the success 
of the litigation was within the power of the party to fulfil.^^ This 
section provides for cases in which a plaintiff in perfect good 
faith, but under mistake, has instituted proceedings in a Court not 
having jurisdiction in the matter, and is applicable not only to the 
provisions of all Acts providing a special time for the limitation 
of suits, but also to the provisions of the Limitation Act itself.^* 
As stated above, this section has no application where bad faith is 
established.^® However, the question whether the facts found 
attracted the operation of S. 14, is a mixed question of law, and 
fact."*® 

490. It may be stated, however, that as a general rule, that a 

litigation cannot be said to be in good faith 
when the law prohibits the same.^^ The 

38. Gehimal v. The Manager j (1916) 32 I.C. 616=9 S.L.R, 167; 
Mohun Chunder v. Azeem Gazee, 12 W.R. 45. 

39. Dr. Pars Limitation Act, p. 230, 

Ram Jag Pandey v, Bhagwant Dat, (1916) 36 I.C. 702 (Oucih). 

JfCristna v. Chathappan, 13 Mad. 269. ^ ^ 

Bihi Sarah v. Mt, Golah Kuar, (1919) 53 I.C. 892 (2) (Pat.). 
Subbaran Nayudu v. Yagana Pantulvt, (1895) 19 Mad. 90; also see 

India Publishers, L,td. v. Aldridge, (1908) 35 Cal. 728. ^ 

44. Khettur Mohun v. Ditiabashy, (1883) 10 Cal. 265; also see Dunt- 
chand V. Comptoir and Co., 1930 Bom. 187=32 Bom. L. R. 58 (Sections 

14 and 19 to be read together). ^ o ^ oet 

45. Narpat Singh v. Mahidhar Jha, (1930) 122 I. C. 341 8 Pat. 851 

=1930 Pat. 54. 

46. ' Fazlul Jamil v. Hzlaluddin, 1927 Pat. 256=101 I. C. 674; also see 
Ram Jag yj Bhagwant, (1916) 36 I. C. 702 (Oudh) ; and Nobo Coomar v. 

Kaylash,At^, R. 518.* r- . i., i 

47. Ramdass‘^,\ l^gtsgr and Co., (1864) W, R. 371; also see Fatehlal 

V. Manphar, 3 39 (Appeal frpm sqniin^ry order expressly forbidden). 


General Rules. 


40. 

41. 

42. 

43. 
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proceedings which are not recognized by law, if prosecuted, with 
tidl knowledge of the circumstances, cannot be said to have been 
„ ^ , taken in good faith. A bona fide mistake 

of hTAsdicti^^ ^ ^ jurisdiction alone would justify the 

^ ; Court in the second suit, in excluding the 

time occupied in the previous ci'vil proceeding from the period of 
limitation prescribed for such suit.^® Proceedings which are sought 

to be brought within the purview of S. 14 of 

cognized by®"aw"' Limitation Act, must be such as are 

recognised by law as legal in their initia¬ 
tion though the party has carried the proceedings to a wrong Court.^® 


491. Extreme view has been taken in some cases that a party 

Ignorance of law proceeding in ignorance of law can 

may be an excuse. hardly be said to be proceeding with due 

<^ihgence or in good faith within the mean- 
ing of S. 14 of the Limitation Act.'*® It has been held in Rafnjiwan 
V. CJiandmal,^ that this section contemplates only those cases where 
the party has been misled into litigating in a wrong Court through 
bona fide mistake of fact as distinguished from ignorance of law. 
But, a later Full Bench ruling of the Allahabad High Court, has 
laid down that a bona Bde mistake of law may be a sufficient 
cause for delay, under S. 5, Limitation Act, and may be a sufficient 
foundation for the grant of indulgence under this section.^ The 
Punjab Chief Court took the view in Fakhur AH v. Mt. Sahib Nur,^ 
that a litigant who takes action without going to the trouble and 
expense of taking legal advice, cannot be said to have exercised due 
ddigence, and must take the consequences if he makes a mistake. 
And in Deputy Commissioner v. Devi Ditta, the Lahore High 
Court has ruled that ignorance or inattention to law by persons 
who should be well aware of its provisions cannot be regarded as a 
bona fide mistake.^ However, it has been observed by Farran, C.J. 
in Ram Ravji v. Pralhaddos,^ that the ignorance of law, or the ill- 
advice of a pleader, does not necessarily or prima facie establish 
a want of good faith or due diligence. And, even the Allahabad 
High Court, is now of opinion that proceedings in a wrong Court 
through the bona fide mistake of law committed by a counsel may 


48. Narayan v. Rasulkhan, (1899) 23 Bom. 531; also see Bishatnhar 
V. Bonomali, 26 Cal. 414 (416). 

49. Per Foster, J., in Sheo Dhari Ram v. Gupteswar Pathak, (1924) 
78 I. C. 482=1924 Pat. 716. 

50. Ibid., 78 I. C. 482=1924 Pat. 716. 

1. 10 All. 587 (598). 

2. Brij Mohun v. Mannu, 19 All. 348 (P. B.) ; also see Brij Itidctr 
Singh V. Kashi Ram, 45 Cal. 94 (P. C.). 

3. (1913) 20 I. C. 3=254 P. L. R. 1913=159 P. W. R. 1913, 

4. 1933 Lah. 589=144 I. C. 690=^34 P. L. R. 780, 

5. (1895) 20 Bomr 133 043), 
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be excused under this section, where the party has throughout pro¬ 
secuted his case with due diligence.® A litigant, acting on the mis^ 
taiken advice of a pleader, however, will not be entitled to get a 
benefit of the provisions of this section, if the error is so patent 
that it could have been avoided with the exercise of due care.^ 

492. Proceedings contrary to the clearly expressed provisions 

of law cannot be regarded as civil proceed- 
Rexnedies xnis- ings in good faith.® Where the remedy 
conceived. pursued is against the provisions of law, the 

time occupied cannot be excluded under S. 14 of the Limitation 
Act.® Where the proceedings and the remedy has been wholly 
misconceived, S. 14 has no application because the failure of the 
party in the prosecution of his claim by suit, or other proceeding, 
cannot be attributed to anything with the jurisdiction of the Court, 
or a cause of like nature.’® Acting in compliance with a rule of 
practice which was subsequently held to be wrong in law cannot 
amount to a party’s default or negligence^"*; and, acting on the 
erroneous advice given by a pleader in the mofussil may be an 
honest mistake on the part of the litigant, which may entitle him 
to the benefit of indulgence in the matter of limitation."'' But, 
where the party knew well that the Court in which his suit had 
been brought was not the Court to which he ought to go, in that 
case the suit or proceeding is not bofiQ fi-dc and he is not entitled 

to that time."® 

493. ILLUSTRATIVE CASES.— 

(1) Time permitted in prosecuting an appeal, 

Proceedings not ^hich is not permitted under the law, cannot be 
recognized by law. excluded under S. 14, Limitation Act.^^ 

(2) Where under the Rules of the Local Government, a Collector execut¬ 
ing a decree had no jurisdiction to set aside a sale made by him, held that 
a party who made an application to him to set aside a sale could not be 


6. Kishanlal v. Tika, 1927 All. 719—101 I. C. 750 49 All. 555. 

7. Ram Sahu v. Imdad^ (1919) 51 I. C. 590=22 O. C. 39. 

8. Natayan Amhaji v. Mari Ganesh, (1930) 1930 Bom. 505 128 I. 
C. 621=32 Bom. L. R. 1186. 

9. Baiz Nath v. Ramadoss, (1914) 39 Mad. 62; also see Mg. Tun U v. 

Palaniappa, (1915) 27 I. C. 829 (L. B.). ^ 

10. Ganapaihi Mudaliar v. Krishnamachari, (1922) 43 M.L.J. 184< 
1922 Mad. 417; Relied on 23 Mad. 621. 

11. Parbati v. Raja Shiam Rikh, (1922) 44 All. 296 (300). 

12. Shib Dayal v. Jagannath, (1922) 44 All. 636 1922 All. 490 

68 I. C. 812 (F. B.). 

13/ Per Jackson, J., in Chunder Madhub V. Bisse>ssuree, (1866) 6 W. 
R. 184 (F. B.) ; also see Jagannaih v. Chand Bi, (1892) 6 C. P. L. R. 

85. 

14. Sheodhari Ram Y» Pathak, (1924) 78 I. C. 4^ 19?4 

Pat. 716. 
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aliowc*! to deduct the time spent in so doing, in computing the period of 
limitation for a subsequent application to the proper Civil Court. 

(3) Where a decree on the face of it showed that it had been passed by 
the Court of Subordinate Judge, and two previous applications for executions 
were in his Court, but still the decree-holder filed the next application in 
Munsif’s Court : and re-filed it in proper Court beyond limitation. Held, that 
the decree-holder was not entitled to protection of S. 14.^6 

(4) When a person aggrieved by an order under O. 21, R. 63, Civil 
I’rocedurc Code, instead of filing a regular suit files a revision, and after 
the dismissal of such petition files a suit beyond the prescribed period, he 
cannot claim the benefit of S. 14, Limitation Act.’^ 

(а) Similarly, where a revision application was filed against an order 
made under O. 21, R. 99, Civil Procedure Code, instead of a suit under 
O. 21, R. 103, no deduction of time was allowed for the period taken 
lip in the proceeding contrary to the express provision of the law.^® 

(б) A revision petition against the order of distribution under S. 73, 
Civil Procedure Code, was held not prosecuted in “good faith”, within the 

meaning of S. 14, Limitation Act, as the remedy by suit was open to the 
petitioner, 

(7) Where an appeal was filed in the District Court, from the order, 
in execution of a decree of High Court, passed by the Subordinate Judge, 
and the District Judge having upheld, the order of Subordinate Judge, a 
second appeal was preferred to High Court on the ground that the District 
Court should have held that it had no jurisdiction to entertain the appeal. 
And, the High Court having directed that the appeal be returned for presen¬ 
tation to the proper Court, the appeal was filed beyond time in the High 
Court. Held, that the appellant should have known that the High Court, and 
not the District Court, had jurisdiction to hear an appeal, and the delay was 

not excused .20 

(8) A suit was instituted in the Court of a Sub¬ 
ordinate Judge w'ho, after seven months, returned 
the plaint to be filed in the Munsiff’s Court, on the 
ground that the suit had been over-valued. The 
time, during which the plaint was on the file of the 
Subordinate Judge, was allowed under S. 14 of the 
Limitation Act .21 

(9) Similarly', where the plaintiff in a pre-emption suit valued his claim 
at Rs. 400, but subsequently admitted that the market-value of the disputed 
property was Rs. ],,000: and the Sub-Judge returned the plaint for presen¬ 
tation to the proper Court, and it was presented on the same day in the Court 


15. Narayan v. Rasul Khan, 23 Bom, 531. 

16. Fazlid Jamil v. Halaluddin, 1927 Pat. 256=101 I. C. 674. 

17. 5’. R. M. M. A. Firm v. Maung Po Saung, (1929) 120 I. C. 
236=7 Rang. 466=1929 Rang. 297; Relied in Narayan v. Hart Ganesh, 1930 
Bom. 505=128 I. C. 621=32 Bom. L. R. 1186. 

18. Narayan v. Hari Ganesh, (1930) 128 I.C. 621=1930 Bom. 505 (506) 

=32 Bom. L. R. 1186. • 

19. Bate Nath v. Ramadoss, (1914) 39 Mad. 62=26 I.C. 219; Relied in 
Narayan v. Hari Ganesh, 1930 Bom. 505=128 I.C. 621. 

20. Daudbhai v. Emnabai, 28 Bom. 235. 

21. Obhoy Churn Nundi v. Kritartha, (1881) 7 Cal. 284; also see 
Brij Mohan y. Manuu Bib’i, 19 All. (F, B.), 


Over-valuation or 
under-valuation of 
suits. 
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of the Muiisiff; hcld^ that in the absence of anything to show a deliberate or 
reckless iinder-vaUiation of property, or a mala fide desire to institute the suit 
in a wrong Court, the plaintiff was entitled to the benefit of S. 14 of the 
Limitation Act.^® 

(10) Where a pre-emption suit is filed in the proper Court within limi¬ 
tation, but owing to a mistake of the Court itself the plaint is returned to the 
plaintiff for presentation to another Court;, and the latter Court again returns 
the plaint for presentation to the former Court, and the plaint is finally 
represented to the first Court after the expiry of the period of limitation, 
the plaintiff is entitled to the benefit of S. 14, Limitation Act.-'’ 

(11) Where the allegation in the plaint that accounts had been made 

was found untrue, and the plaintiff deliberately left 
Defective plaint. the plaint unamended for a long time, it could not 

be said that he had prosecuted the suit in “good 
faith”, to enable him to take advantage of S. 14, Limitation Act.^^ 

(12) A case cannot be said to have been prosecuted hona fide with due 
diligence where there is a palpable flaw in the plaint failing to disclose 

a cause of action. 

(13) The omission to give the Magistrate, the notice required by S. 80, 
Civil Procedure Code, held to be evidence of want of due care and attention.26 

(14) Where the plaintiff, suing on a promissory note, omitted to set 
out certain payments of interest by the defendant, which payments (if set out) 
would have had the effect of saving the suit from being barred by limitation, 
held, that a fresh suit on the same promissory note setting out the payments, 
was barred by time, and the time spent in the previous suit could not be 

excluded. 2 ^ 

(15) The plaintiff's inability to produce a regis- 
Negligeucc or tered certificate at the time of the institution of 
laches. «uit which was owing entirely to her own laches was 

not due diligence .22 

(16) In Rama. Kristna v. Darba,^^ it was held that the Statute of 
Limitation was not suspended in consequence of plaintiff's misfortune or 
negligence in not producing a certificate required by law, for want of 
which his previous suit had been dismissed. 


22. Ram Dayal v. Sarju Prasad, (1914) 25 I. C. 403—17 O. C. 210; 
also see Seshamma v. Shankar, 12 Mad. 1; Rahatullah v. Ihadullah, 18 I. C. 
92; Bhazvam v. Industrial Bank, 70 P. R. 1919=50 I. C. 645; and Chandi 
V. Janki Ram, IB. L. R. S. N. 12. 

23. Raghubar Dyal Singh v. Kanhaiya Bux, (1925) 89 I. C. 443=1925 
Oudh 493=12 O. L. J. 297=2 O. W. N. 383. 

24. Sheo Narayan v. Ram Prasad, (1923) 74 I. C. 317=1923 Nag. 211. 

25. Ramchand v. Shadi Ram, 19 P.R. 1888; Relied in Kalu v. Mehru 


Mai, 41 P. R. 1916=32 I. C. 497. 

26. Manghumal v. Fernandez, 13 I. C. 260=5 S. L. R. 181. 

27. Nohin Chunder v. Rojomoye Dossee, (1885) 11 Cal. 264. 

28. Bai Jamna V. Bai Ichha, 10 Bom. 604 (609) ; cf. Putali Meheti v. 
Tulja, 3 Bom. 223 (Absence of certificate from Collector, not due to want 

of due diligence). 

29. 1 M.H.C.R. 320; Reid, in Subbarau v. Yagana Panlulu, (1896) 
., 49 : Mad. 90 (94). 
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(17) In 7 irtha Sami v. Scshagiri Pai,^^ the first suit had failed by reason 
of misjoinder of causes of action, and parties^ and hence plaintiff was held 
not entitlcil to exclude the time it was pending. 

(18) Where a suit was brought in Presidency Small Cause Court against 
defendants not resident within the local limits of its jurisdiction, with the 
leave of the Registrar of the Court, in accordance with previous practice; 
held, that the fact that the suit was instituted not with the leave of Court as 
rilled hy the High Court, did not amount to any negligence or want of hona 

fxdes on the part of the‘plaintiff, who was entitled to benefit of S. 14 of the 
Limitation Act.^^ 

(19) Where a suit is dismissed for default of prosecution under O. 9, 
R. 2, Civil Procedure Code; and a fresh one is brought under R. 4 of the 
order, S. 14 of the Limitation Act is not applicable as the prior suit fails 
for the plaintiffs negligence in prosecuting it and not because of defect of 
jurisdiction. 32 

(20) Where the plaintiff lodged his suit in the Munsiff’s Court, claiming 

a sum of money over Rs. 500: and later he learnt 

Good faith and that the amount due to the insolvent firm, whose 

due diligence. assets he had purchased was less than Rs. 500: 

and, he applied for the return of the plaint for 

amendment, and reduced the claim to a sum below Rs. 500: Held, that the 

jdaintiff acted in good faith and with due diligence and was entitled to 
deduct the period up to date of his application.33 

(21) A judgment-debtor, against whom were outstanding decrees of a 
Revenue Court for rent, became insolvent. The decree-holder finding 
property collusively transferred to wife and son of the judgment-de’btor 
sued for declaration with the leave of the Insolvency Court: Held that, 
inasmuch as the Provincial Insolvency Act did not apply to proceedings in 
the Revenue Court, the suit was misconceived^ and not maintainable. 
[Walsh, J., however, suggested that it was a case appropriate to the 
intention of S. 14 (2) for consideration of the Revenue Court.]3-* 

(22) Where a claim was decreed by two Courts concurrently, although 
the final Court of appeal held the decrees to be erroneous, it could not be 
said that the claim was not hona fide; therefore, the time occupied in the 
previous suit in which the claim was preferred, was allowed to be deducted 
from the date of the institution of the suit up to the date of the decree in 
second appeal 

(23) An application, under S. 47, Civil Procedure Code, was made to 

obtain refund of the money realised in excess from 
Mistaken relief. the defendant in execution of a decree. In com¬ 
puting the period of limitation the time occupied 
in a previous unsuccessful suit for the same relief, was excluded as the 
suit was brought with due diligence, and under a hona fide mistake of law.®® 


30. (1894) 17 Mad. 299; Reid, in Suhharau v. Yagana, (1896) 19 Mad. 
90 (94). 

31. Stihharau v. Yagana, 19 Mad. 90. 

32. Chintaman v. Kisan, (1929) 116 I.C. 509=1929 Nag. 219=25 
N.L.R. 99. 

33. Radhakishan v. Ladhainal-Rantchand, (1915) 28 I.C. 347=51 
P.L.R. 1915. 

34. Parhati v. Raja Shiarn Rikh, (1922) 44 All. 296. 

35. Dinanath v. Jadunath, (1925) 86 I.C. 130=1925 Cal. 456=29 
C.W.N. 202. 

36. Ganfiatrao v. Anandrao, (]920) 44 Bom, 97j cf, P^ V, V Faing, 
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(24) Where a defendant is found, after issue of summons, to have died 

before the filing of the plaint against him, the 
Bona. £de suit Court has no jurisdiction to decide the suit. In 
against dead person, calculating the period of limitation against his 

representative, plaintiff may be allowed a deduction 
of the time during which the suit against the dead man was being prosecuted 
bona fide and with due diligence; the Judge to determine whether plaintiff 
was wanting in due care and caution in not ascertaining the death of the 
party against whom he was proceeding. 

(25) When a landlord bona fide claims rent against his tenants under 
the Madras Estates Land Act in a Court which owing to defect of juris¬ 
diction is unable to entertain the claim, and he thereupon institutes a suit 
in the proper Court for recovery of rent, he is entitled to the benefit of 
S. 14, Limitation Act.®® 

494. DEFECT OF JURISDICTION.—The Punjab Chief 

Court held in Moti Singh v. Maghar,^^ that 
Meaning of the the words “defect of jurisdiction’' in 
term. S. 14 of the Limitation Act mean a 

defect of jurisdiction peculiar to the Court 
in which the proceedings were taken, and do not cover such mis¬ 
takes as the presentation and prosecution of an appeal, which did 
not lie at all in any Court. The term jurisdiction is not confined 
to territorial or pecuniary limits of the powers of a Court, or to the 
nature of the class to which the case belongs. It implies, in addition 
to questions of these kinds, the presence or absence of a positive 
authority or power conferred by the law upon tribunals in cases 
which satisfy the other conditions referred to.^® 

“But where a Court, which is wanting either in local jurisdiction or in 

jurisdiction with reference to the subject- 

Two different matter, is made to hear a suit or appeal, the error 
senses of jurisdic- primarily is the error of the party who invokes the 
tion. Court’s jurisdiction, though that error may also be 

shared by the Court, and there is always good reason 
for saying that the order of the Court should be treated as a nullity, and the 
party who finds the order, he has obtained, is infructuous, cannot reasonably 
complain because it was he who brought the suit or appeal in a wrong Court. 
When, however, the defect of jurisdiction is not in the nature of a defect 
or want of pecuniary jurisdiction, or local jurisdiction, or jurisdiction with 
reference to the subject-matter, but is a defect of jurisdiction consisting in 
a Court making an order in excess of its power, the error is primarily one 
of the Court, and may not be at all shared by the party in whose favour 
the order is made; and to hold in such a case that the order of the Court 

, ---- --- ~ ' 

1934 Rang. 158 (Held, that there is nothing analogous to a defect of juris¬ 
diction in a mistake of a party with regard to the relief he seeks, such a 
question arises out of incompetence on the part of those advising the 

litigant). 

■ ‘ 37. Mohun Chunder v. Azeem Gazee, (1869). 12 W.R. 45; 24 W.R. 5. 

38. Vahala Reddi v. Narayana Gajapathi, (1925) 86 I.C. 13 (Mad.). 

39. (1911) 11 I.C. 880=22 P.R. 1912; also see Mohan Singh v. 
Nathumal 92 I.C. 299; folld. 11 I.C. 880=22 P.R. 1912. 

40. Dhan Singh v. Basant Singh, (1886) 8 All. 519 (527-530); also 
see Mohesh Chandra Dass Jamiruddin Mollah, (1901) 28 Cal. 324 (329). 
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aiul all proceedings had thereunder should be treated as a nullity would be 
to \ isit that party for an act for which he may not at all be responsible.”^! 


495. Thus, the term may be taken as used, in the sense of local 


Application of the 
section. 

to do certain things” 


or pecuniary jurisdiction, or jurisdiction with 
reference to subject-matter; but it may some¬ 
times mean “the legal authority of a Court 

42 


The ordinary case of the application of S. 14, Limitation Act, 
is that the first suit is in one Court which is not able to entertain 
It; or grant the relief prayed; and the second suit is in a different 
Court, with a different jurisdiction. 


Illustrations. 




K 


(1) In Lakshman Dada Naik v. Ramchandra Dada Naik,^^ their Lord- 

. . ships of the Privy Council applied S. 14, Act XIV 

Territorial juris- of 1859, where a suit for partition of family pro- 

1 C ion. pertics, so far as the immoveable properties were 

. , ^ concerned, was dismissed on the ground that the 

Court liad no jurisdiction in respect of the suit property situate beyond its 
Vt^^’ritorial jurisdiction. 






^ Where a plaintiff, relying upon the defendant’s representation as 

V to the latter’s place of residence, brought his suit in a Court which had no 

I ^jurisdiction, the time of the pendency of the suit in such Court could be 
^0 properly excluded.-*^ 


(^) W^here a suit which was triable by the ordinary Court, being a 

suit by a tenant to recover a sum paid under protest 
to obtain the release of certain property attached 
under the Rent Recovery Act; but, the tenant filed 
a suit on the small cause side of the District 
Munsiff’s Court, and that suit was dismissed for 
want of jurisdiction; and, later the tenant filed a regular suit for the same 
cause of action, held, that the provisions of S. 14, Limitation Act, were 
applicable to the period provided by the Rent Recovery Act, S. 78."*5 


Jurisdiction with 
reference to sub¬ 
ject-matter. 


(4) Conversely, where the plaintiff filed a suit against the defendant in 
a District Munsiff’s Court to recover his share of a partnership business 
under an agreement; but the suit was dismissed as being cognizable by the 
Court of Small Causes, and the plaint being returned, was filed with an 
irregular addition in the Small Cause Court, and then withdrawn, and a 
subsequent suit was filed; held, that in computing the period, the time 

spent up to the return of the plaint should be deducted under S. 14, 
Limitation Act.^® 


(5) The plaintiff was allowed under S. 14, Limitation Act, to deduct 
the period during which he was bona fide seeking redress from the revenue 


41. Mohesh Chandra Dass v. Jamiruddin Mollah, (1901) 28 Cal. 324 
(330). 

42. Kayem Biswas v. Bahadur Khan, (1924) 89 I.C. 744=42 C.L.J. 
22=30 C.W.N. 41. 

43. (1880) 7 I.A. 181=8 Bom. 48 (P.C.). 

44. Banee Madhub v. Bipro Dass, 15 W.R. 69. 

45. Kullayappa v. Lakshmipathi, 12 Mad. 467 (471). 

46. Saminadha v. Satnban, 16 Mad. 274. 
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authorities who had no jurisdiction to deal with the question raised by 
him.'*'^ 

(6) Where the Court in which the wrong proceeding was instituted had 
jurisdiction, but erroneously held that it had no jurisdiction to grant the 
relief claimed, the time spent in the Court may be deducted under this 
section.^® But it will not apply, if the Court does not hold that it has no 
jurisdiction, and it only desires that the case should be heard by a Civil 
Court where the question of law could be properly decided. 


496. However, the provisions of S. 14 would apply though 


Second suit need 
not be in different 
Court. 


the Court which entertains the second suit 
is the same Court which refuses to entertain, 
or dismisses the previous proceeding, by 
mistake or otherwise, for defect of jurisdic¬ 


tion or other cause of a like nature. 


Illustrations. 

(1) Where a suit was instituted in the Presidency Small Cause Court 

against defendants not resident within the jurisdic- 

Leave of Court. leave of the Registrar, instead of that 

of the Court; and the suit was dismissed, and a 

similar suit was then instituted with the leave of the Judge, held, that S. 14 
of the Limitation Act applied; as the Court had no jurisdiction to entertain 
that suit until its leave was obtained for proceeding against defendants not 
resident within the Court’s jurisdiction.®® 

(2) Where a suit was originally instituted in the High Court, original 
side, with leave under cl. 12 of the Charter obtained from the Registrar, 
and subsequently the plaint was returned to the plaintiffs, leave being given 
to them by the Court to withdraw the suit and to file a suit on- the same 
cause of action, and the plaint was presented again, held, that the order 
giving leave to withdraw the suit was ultra vires, and could only be 
regarded as one directing the plaint to be returned to the plaintiff; and, 
further, that the suit was covered by S. 14 of the Limitation Act, and not 
barred.^ 

^ (3) Where on the death of a plaintiff an application for substitution of 

certain legal representatives was rejected, and the 
Ilepresentation on plaintiff brought a fresh suit; held, that the plaintiffs 
dea^ of a party. were entitled, under S. 14, Limitation Act, to claim a 

deduction of the interval between the date of their 
applying to continue the previous suit and the date of the Court’s order 
dismissing that suit.^ 

(4) Where a decree was passed in favour of several plaintiffs; and 

one only of them applied for execution, but the 
Application for application was disallowed in second appeal; and 
execution by joint thereupon all the plaintiffs joined in an application 
decree-holders. for execution: Held, that the plaintiffs were entitled 

under S. 14, Limitation Act, to exclude the occupied 


47. Girjanath Roy v. Ram Narain Das, (1891) 20 Cal. 264. 

48. Abdulla v. Kallumpuraih, 43 I.C. 6=33 M.L.J. 463. 

49... Bona Mali v. Fakir Chand, 1928 Cal. 46=106 I.C. 324. 

SO. Subbarau v. Yagana, 19 Mad. 90. 

1 . Ramdeo v, Gonesh, 35 Cal. 924. 

2. Arunachelant Pillai v. Vellaya Pillai, (1918) 52 I.C. 465=9 L.W. 


512 


The Indian Limitation Act. 


tS. 14 


in the previous application : though it was not a diflfenent Court to the one 
in which the proceeding said to be time-barred was pending.^ 

497. In considering the application of S. 14, the important 

Return o£ plaint whether the plaintifT 

for presentation to Prosecuted another civil proceeding in good 
proper Court. faith. It is perfectly immaterial whether 

such proceeding ended in an order of dis¬ 
missal or in some other order showing that the Court refused to 
entertain it. If a suit is honestly and with due care and caution 
instituted in one Court, but at a subsequent stage it is found that 
a wrong forum has been chosen, and if an admission to that effect 
be made, and the Court which has no jurisdiction returns the 
plaint for presentation to proper Court, S. 14 which is couched in 
comprehensive terms will be applicable.'^ 


Illustrations. 


A suit whmh ought to have been filed in the Court of Small Causes 

was filed in the Court of a Munsiff, and the case was certified by the 

Mut^amn as cognizable by the Munsiff. The case was transferred to 

another Court, and decreed parte. This parte decree was set aside 

at the instance of defendants, and later, the plaint was returned by the 

Munsiff as he had no jurisdiction to try it: Held, that the plaint filed in 

the Small Cause Court was not barred by time, as the plaintiff was entitled 
to benefit of S. 14.5 

^ suit which is triable by the Revenue Court is brought in a 
Civil Court, and the latter returns the plaint for presentation to the proper 
(Revenue) Court, this section applies.® 


498. According to the Allahabad High Court, there is no 


Withdrawal 
previous suit. 


of 


Section not appli¬ 
cable. 


room for the application of S. 14, Limitation 
Act, where O. 23, R. 2 is applicable; and 
where a suit is withdrawn with liberty to 
bring a fresh suit, and a second suit is 
. instituted after the expiry of limitation. 

The section does not apply even though the first suit was within 
time.^ The Bombay High Court has taken similar view in Pir- 
jade V. Pirjade,^ where it was held that causes for which withdrawal 
of a suit may be permitted under O. 23, R. 1, Civil Procedure 
Code, are not of a like nature with defect of jurisdiction. In the 
case of an application for leave to withdraw the plaint with liberty 
to file another, the statute of limitation would run against the 


3. (Seth) Ibrahim v. Ghulam Hussain, (1921) 62 I.C. 507 (Sind). 

Singh, 1932 All. 377 (378)=138 I.C. 108= 

1932 A.L.J. 421. 

5. Ford & MacDonald v. Meyer, (1917) 40 I.C. 447 (All.). 

A T^V Singh, 1932 All. 377=138 I.C. 108=1932 

A.L.J. 421. 

7. Ibid. 

8 . (1882) 6 Bom. 681. 
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plaintiff, as if the first suit had not been brought®; and the effect 
of withdrawal is that limitation applies to the second suit as if it 
was the first.'® A withdrawal for want of parties docs not fail 
for want of jurisdiction, etc.'' According to the Calcutta High 
Court, where the former suit was withdrawn at the appellate 
stage, it was held that this did not entitle plaintiff to a deduction 
of the time during which the suit remained pending.'* The 
Madras High Court has followed the view taken by the Bombay 
High Court, that S. 14 of the Limitation Act has no application to 
a case where the ’plaintiff’s suit has not been dismissed by the 
Court, but has been voluntarily withdrawn by him on discovery of 
a technical defect which would involve failure.'^ In execution 
applications, leave to withdraw is not and need not be granted. 
The petitioner has a right to withdraw the petition whenever he 
likes.'* The case-law on the point has been discussed in the recent 
Full Bench decision of the Allahabad High Court in Sadayatan 
V. Ram Chandra ,where it has been held that where a plaintiff 
chooses under O. 23, R. 1, Civil Procedure Code, to withdraw a 
suit against a defendant on the ground of misjoinder, and files 
another suit against the same defendant on the same cause of action, 
in computing the period of limitation for the later suit, he cannot 
get the benefit of S. 14, Limitation Act. To such a suit O. 23, 
R. 2, Civil Procedure Code, applies. But now an exception is 
made in cases where a suit or application is so allowed to be with¬ 
drawn owing to a misjoinder of parties or of causes of action— 
Explanation III. 

499-509. ‘‘OTHER CAUSE OF A LIKE NATURE”— 

SECTION NOT APPLIED.—In Act XIV 
Meaning of the 1859, the words “defect of jurisdiction or 

other cause” were used: and the question 
arose whether the time during which the plaintiff was prosecuting 
a suit which was non-suited came wiithin the words of the S. 14, 
corresponding to the present S. 14, of Act IX of 1908. It was held by 
Peacock, C.J., that the words “or other cause” must mean a cause 
of like nature as defect ot jurisdiction. He was of opinion that 
the time during which the plaintiff was non-suited ought not to be 


9. Bai lamna v. Bai Ichha, (1886) 10 Bom. 604 (609) . 

10. Varaji Lai v. Shomeshwar, (1904) 29 Bom. 219; Folld. in 114 
I.C. 910 (All.). 

11. Krishnaji v. Vithal Raoji, (1887) 12 Bom. 625 (633). 

12. XJpendranath v. Surya Kania, (1913) 20 I.C. 205 (Cal.). 

13. Arunackelam Chettiar v. Lakshmana Aiyar, (1915)' 31 I.C. 234 
=39 Mad. 936=1916 Mad. 944; Folld. in 114 I.C. 910 (All.). 

14. Ram Prasad Rai v. Maheskant Choudhry, 1922 Pat. 525=65 I.C. 
122=1 Pat. 232; Reid, in Chidambaram v. Annamalai, 1934 Mad. 593 
(594)^=67 M.L.J. 189=152 I.C. 519. 

15. 1934 All. 688=150 I.C. 135=1934 A.L.J. 535 (F.B.) ; also see 
Rahim AH v. Yehia. Khan, (1929) 114 I.C. 910, 

65 
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deducted. A defect of jurisdiction or a cause of like nature 


Plaintiff’s neglect 
not included. 


“would not include any neglect on the part of the 
plainliff, either in stating his case or in other 
respects”. 


Jackson, J., in the same case observed 


that the inability oj the Court must be either some unavoidable circum- 
Mancc'^ over which no one has any control, or something incidental to the 
Court Itself, and unconnectvd with the act of the parties”. 


In Luchmuu Pershad v. Nittihoo Pershad,^'^ the words “or other 
cause, in Act XIV of 1859, were held applicable only to “cases 
where the action of the Court is prevented by causes not arising 
fiom laches on the part of plaintiff, in other words by accidental 
cii cumstances be^’ond his control”. Ainslie, J., interpreted S. 14 
Act XI\^ of 1859, to mean that it 

“refers to suits in which the Court is unable to make a decree for want 

of jurisdiction over the subject of suit and to suits 
efers to acci- in which the Court has jurisdiction in respect to 
dental circumstan- the subject of litigation, but in which, from some 

accidental circumstances beyond the plaintiff’s 

<^ontrol, it never arrives at that stage of the 
proceedings at which a decree can be properly recorded”. 


Accordingly, where the Court had jurisdiction over the suit, and 
did exeicise it by holding that the claim laid before it was bad in 
law, and dismissed it because the plaintiff had misconceived his 
right of action, it could not be said that the Court was unable, from 
defect of jurisdiction or other cause, to decide upon it.^^ This 
view was followed by the Punjab Chief Court in Raja of Faridkot 
V. Sard a r Gurdayal Singh where it was held that any neglect 
or laches of the plaintiff in either stating his case or prosecuting 
his suit is not a “defect of jurisdiction or other cause of a like 
nature” within the meaning of S. 14, Act XV of 1877. It was 
held that 

the inability of the Court to entertain the suit must arise from either 

some unavoidable circumstances over which no one 
Incidental to has anj' control or something incidental to the 

Court itself. Court itself and unconnected with the act of the 

forties'' . 20 

A defect of jurisdiction is due to the provisions of the law itself: 
where the plaintiff^s inability to produce a registered certificate at 
the time of the institution of the suit to recover property purchased 
in an execution sale, was owing entirely to her own laches, S. 14 


16. Per Peacock, C.J., in Chunder Madhuh v. Bissessur Dahea, (1865) 
6 W.R. 184. 

17. (1872) 17 W.R. 266. 

18. (1872) 17 W.R. 266 (269). 

19. 34 P.R. 1898. 

20. Raja of Faridkot v. Sardar Gurdayal Singh, 34 P.R. 1898; Followed 
6 W.R. 184. 
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was held inapplicable.^^ Where the operative cause for dismissal 
of a former suit was due entirely to plaintiff's own laches and 
deliberate disregard of the express provisions of the law, apart 
from the fact that he could not be said to have prosecuted his case 
with due diligence in good faith, it could not be held to be a “cause 
of like nature with defect of jurisdiction,” within the meaning of 
S. 14 of the Act.^* 


Allahabad 

Bench. 

22 All. 248. 


500. The above view must be modified in the light of observa¬ 
tions of Strachey, J., in the Allahabad Full 
Bench case of Mathura Singh v. Bhawaiii 
Singh.^^ It was held by the Full Bench, 
that in cases in which S. 14 of the Limitation 
Act is pleaded as protecting the plaintiff from the bar of limitation, 
if there was an inability in the Court to entertain the former suit 
produced by any cause not connected in any way with want of good 
faith or due diligence in the plaintiff, that cause is of like nature 
to defect of jurisdiction within the meaning of S. 14. It is not 
necessary that the cause which prevented the former Court from 
entertaining the suit should be a cause which was independent of 
and beyond the control of the plaintiff. 


Strachey, C.J., in dealing with the words “other cause of a 
like nature” to defect of jurisdiction, explained the essential object 
of S. 14 and the principle which underlies it. He said:— 



“The principle is, broadly speaking, the protection against the bar of 

limitation of a man honestly doing his best to get 
The Principle. his case tried on the merits, but failing through 

the Court being unable to give him such a trial. 
That is the principle; and I think it is clearly applicable, not only to cases 
in which a man brings his suit in the wrong Court, that is, a Court having 
no jurisdiction to entertain it, but also where he brings his suit in the right 
Court, but is nevertheless prevented from getting a trial on the merits by 
something, which, though not a defect of jurisdiction, is analogous to that 

defect. 

In discussing the leading case of the Full Bench of the Calcutta 
High Court in Chunder Madhub v. Ram Coomar,'^* he pointed out 
they were dealing with the neglect or default of the plaintiff, or 
some act of the plaintiff inconsistent with bona fides or with due 
diligence. The result was stated as follows:— 

“First, if the Court's inability to entertain the suit results from any 
'cause connected with any want of good faith or due diligence on the 
plaintiff’s part, that cause is not of a like nature to defect of jurisdiction. 


21. Bai Jatnna v. Bat Ichha, (1886) 10 Bom. 604 (609). 

22. Manghanmal Lalchand v. Fernandez, (1912) 13 I.C. 260=5 S.L. 
R. 181. 

23. (190Q) 22 All. 248 (F.B.). 

23-a. (1900) 22 AU. 248 (253) (F.B.). 

24. (1866) B.L.R. Sup. Vol. 553=6 W.R. 184. 
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“Secondly, if the Court’s inability to entertain the suit results from a 
cause quite unconnected with any want of good faith or due diligence on 
the plaintiff’s part, that cause is of a like nature to defect of jurisdiction. 

“There is a third proposition which, I think, is established by later 
cases, namely that, given good faith, and due diligence, a cause is not 
prevented from being of like nature to defect of jurisdiction merely because 
it was in the plaintiff’s own power to avoid, or resulted from his own act 
or from a houa fide mistake of law or procedure.”25 


Madras view. 


501. The view taken of the section by the Madras High 

Court appears to have fluctuated. In Nara- 
simma v. Muttayan,^^ the case ol Deo Prosad 
Singh v. Pertah Kairce^^'^ was held to have been rightly decided; 
but a different view was taken in Tirthasami v. SesJvagiri Paiy^ 
In Snbbaraii v. Yagana^ the former suit had failed by reason of 
the plaintiffs having acted in accordance with a rule made by the 
High Court which, by the time the suit came to be decided, was 
discovered to be ultra vires. In the subsequent suit it was held 
that the plaintiff was entitled to the benefit of the section because 
there had been no default, negligence or want of bona fides on his 
part. The principle laid down in this case was given an extended 
application in the Full Bench case of Venkiti Nayak v. Murugappa 
Chetti^^ where the benefit of S. 14, Limitation Act, was allowed in 
respect of a former suit dismissed for misjoinder of causes of 
action, due to plaintiff not obtaining leave under S. 44, Civil Pro¬ 
cedure Code, for the institution of that suit. This Full Bench 
decision was followed in Assan v. Pathumma,^^ a case of misjoinder 
of plaintiffs and causes of action: and also in Venkataratnam v. 
Ramaraju,^^ which was analogous to the above case. Relying on 
the Privy Council decision in Nrityamond v. Labhan Chandra,^ 
it has been held in Kunhikiitti v. Kunhammad^^ that the general 
principle in S. 14 may be applied without strict regard to the 
limitations prescribed in the section, and that it should be liberally 

T? f* TTT construed. Also see Venkanima v. Pahhi- 

P nation ill. Explanation III added to the section 

Misjoinder of makes it clear that misjoinder of causes of 

action, and of parties also, must be deemed 


causes of action. 


25. (1900) 22 All. 248 (255) (F.B.) ; Reid, on Brijmohan Das v. 
Mannu Bi, (1897) 19 All. 348; Deo Prosad Singh v. Pertah Kairee, (1883) 
10 Cal. 86; and Bishambhur v. Bonomali, (1899) 26 Cal. 414 (416, 417). 

26. (1890) 13 Mad. 451. 

26-a. (1883) 10 Cal. 86. 

27. (1893) 17 Mad. 299 (Misjoinder, not held to be a cause of like 
nature to defect of jurisdiction—This is no longer good law). 

28. (1895) 19 Mad. 90. 

29. (1896) 20 Mad. 48 (F.B.). 

30. (1897) 22 Mad. 494. ’ 

31. (1900) 24 Mad. 361. ^ 

32. (1916) 43 Cal. 660=30 M.L.J. 529 (541) (P.C.). 

33. (1922) 44 M.L.J. 179=73 I.C. 139=1923 Mad. 347. 

34. 1926 Mad. 1081=51 M.L.J. 391=98 I.C. 14. 
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to be a cause of like nature with defect of jurisdiction.^® 


502. Though the word misjoinder alone is used in Explana- 
• • j Limitation Act, 

on-]om er, there is no distinction drawn between non¬ 

joinder and misjoinder for the purposes of the section. Misjoinder 
and non-joinder are only variations of the same defect.^^ 


503. Where the Court was not able to entertain suit because 

misconceived, S. 14 of the Limitation Act 
Misconception of application.^^ The words “or other 

remedy. causes” apply to cases where the action of 

the Court is prevented by causes not arising from laches on the 
part of plaintiff, in other words, by accidental circumstances beyond 
his control.®® Where the Court had refused to entertain a claim 
because it was premature, in a subsequent suit for the same relief, 
the plaintiff cannot rely upon the provisions of S. 14 of the 
Limitation Act and say that time did not run against him while 
those proceedings were being prosecuted.®® A person who claims 
an exclusion of time during which a former proceeding was pend¬ 
ing must prove two things, first, that he had prosecuted the former 
proceeding with due diligence, and, secondly, that the former Court 
had been unable to entertain it from defect of jurisdiction or other 
cause of a like nature.*® A plaintiff who upon failing to obtain 
one remedy sues for an alternative one, is not entitled to exclude 
the time taken up by the former proceeding.*^ However, in Ven- 
kamma v. Pabbisetti,^^'^ it has been held, by the Madras High 
Court, that the interpretation of S. 14 should be a wide one. 
Where, in a prior suit for declaration of title, possession was not 
prayed for and the suit was dismissed as not maintainable on that 
ground, it was held that the defect was of a nature similar to a 
defect of jurisdiction and that time taken for prosecuting that 


35. This explanation renders obsolete and bad law. the decisions in 
Ram Sobhag v. Gohittd, 2 All. 622; Jema v. Ahmed, 12 All. 207; Krisbuaji 
V. Vithal, 12 Bom. 625; India Publishers, Ltd. v. Aldridge, 35 Cal. 728; and 
Tirthasami v. Seshagiri, 17 Mad. 299. 

36. (Seth) Ibrahim v. Ghulam Hussain, (1921) 62 I. C. 507—15 
S.L.R. 11; cf. Nilmadhub v. Kristodas, (1866) 5 W.R. 281; and Joitram 
V. Bai Ganga, (1871) 8 B.H.C.R. (A.C.J.) 228 (S. 14 not applicable to 
new parties for whose non-joinder the previous suit must have been dis¬ 
missed) ; also see and cf. Narayanan v. Kannammai, (1904) 28 Mad. 338 
(Court entertaining suit, and dismissing it for non-joinder after trial). 

37. Murwgesa Mudaliar v. Jattaram Dady, (1900) 23 Mad. 621. 

38. Luchmun Pershad v. Nimhoo Per shad, (1872) 17 W.R. 266. 

39. Dwarkanath v. Atul Chandra, (1919) 46 Cal. 870=51 I.C. 922 
t=29 C.L.J. 465. 

40. ' kalu V.’ Mehrumal. (1916) 32 I.C. 497=41 P.R. 1916; also see 
Amar Nath v. Mt. Ralli, (1930) 121 I.C. 70=1930 Lah. 211. 

41. Pattarachariar v. Alamelu, (1927) 100 I. C. 40=1927 Mad. 273 
=25 L.W. 11. 

41-a. 1926 Mad. 1081=51 M.L.J. 391=98 I.C. 14; also see 1923 Mad. 

347=44 M.L.J. 179=73 I.C. 139. 
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suit can be deducted under S. 14.^2 where another remedy by way 

of suit is available, a petition for revision is inadmissible, and time 

could not be deducted for the prosecution of an application for 
revision. 


504. In The Commercial Bank v. Allavoodeen,^* the Madras 

Failure to estab- Court held that where the former 

lish cause of action, suit w as dismissed, not on any technical 

ground of misjoinder of parties, or of causes 
of action, but, on the substantive ground that having regard to the 
frame of the suit, no cause of action had been established against 
any of the defendants, the time occupied in prosecuting the former 
suit could not be excluded when computing the period of limitation. 


Dismissal of suit 
on merits. 


505. Where the relief prayed for in a suit or proceeding is 

not refused for want of jurisdiction, but on 
the merits, S. 14 of the Limitation Act can 
have no application.^® A plaintiff is not 
entitled under S. 14 of the Limitation Act to exclude the time spent 
in prosecuting a previous suit when such suit was dismissed for 
non-joinder on findings arrived at after trM and not without trial 
because the Court was unable to entertain the suit.^® The only 
deduction which the Limitation Act allows is for the pendency of a 
suit not adjudged on its merits owing to some objection as to juris¬ 
diction, or defect of a like nature.^^ The benefit of S. 14, Limitation 
Act, cannot be invoked if the former civil proceeding, as the suit 
falls through on the merits."*® 


506. Where an appeal was held barred by limitation, under the 

Bar by limitation. provisions of law under which such 

an appeal could lie, it was held to have 
failed for a reason other than '"defect of jurisdiction or other 
cause of a like nature,'' within the meaning of S. 14 of the 
Limitation Act.^° 


42. 1926 Mad. 1081=51 M.L.J. 391=98 T.C. 14; also see 1923 Mad. 
347=44 M.L.J. 179=73 I.C. 139. 

43. Narayati v. Hari Gattesh, 1930 Bom. 505=32 Bom. L. R. 1186= 
128 I.C. 621; also see S. 485, ante, citing Baiznath v. Ramadoss, (1914) 
39 Mad. 62=26 I.C. 219; and S. R. M. M. A. Firm v. Mating Po Sating, 
1929 Rang. 297=120 I.C. 236=7 Rang. 466. 

44. (1910) 23 Mad. 583; Reid, in Hari v. Krishnaji, 1928 Bom. 323; 
also see Kishen Mohtin v. Mtiddun Mohun, (1866) 5 W.R. 32 and Hurra 
Per shad v. Gopaldas, 3 Cal. 817 (No cause of action alleged on which 
plaintiff could sue the defendant effectively). 

45. Ardha Chandra v. Matangiiii Dassi, (1895) 23 Cal. 325. 

46. Narayanan v. Kannammai, (1904) 28 Mad. 338. 

47. Isstiree Nimd v. Parhutty Churn, (1865) 3 W.R. 13. 

48. Abbas Alt Khan v. Yusaf AH Khan, 1927 Lah. 186=101 I.C. 254 
=9 L.L.J. 215; also see Sat Bhirai v. Ahmed, 1927 Lah. 785=104 I.C. 726 
=28 P.L.R. 403. 

49. Bishambhtir Haidar v. Bonomali, (1899) 26 Cal. 414 (417). 
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507. The words “unable to entertain it” in the Acts of 1877 

and 1908 are, it is apprehended, more com- 
Unable to enter- prehensive than the words “unable to decide 
tain suit. XIV of 1859, or the 

words “unable to try it” in the Act IX of 1871. In the case of 
India Publishers, Ltd, v. Aldridge ,the Calcutta High Court took 
a very strict and incorrect view of the words “unable to enter¬ 
tain,” by holding that the dismissal of a suit on the ground of 
misjoinder of parties, or causes of action did not amount to inability 
to entertain a suit. Similarly, a narrow view of these words has 
been taken by the Madras High Court in the case of Narayanan 
V. KannammaiP^ where it is held that a suit dismissed for non¬ 
joinder after trial, is not a suit which the Court was unable to 
entertain within the meaning of S. 14, Limitation Act. In Hays 
V, Padamanand,^ the Calcutta High Court did not allow ^^educ- 
tion of time of pendency of previous suit for mesne profits which 
the Court did entertain in fact, but which was not decreed through 
inadvertence, or because the claim was not specially pressed. 

508 Res judicata does not constitute “other cause of a like 

nature” under S. 14 (2) of the Limitation 
Res judicata, cases of misjoinder of causes of 

action which are dealt with in Explanation HI of the section, based 
upon the decisions in Mathura Singh v. Bhawani Singh, and m 
Deo Prosad Singh v. Pertap Kaira* are distinguishable. On the 
other hand the decisions in Hafisunnissa v. Bhyrab Chander,-^ and 
Hays V. Padamanand,^ as direct authorities on the point were 
followed in Braja Gopal Mukherji v. Tara Chand Marwart,^'^ for 
holding that Res judicata does not constitute a “cause of like 

nature”. 

509. This has been dealt with separately in S. 498, ante. 

There are numerous authorities on the point 

Withdrawal of where a suit is withdrawn by the 

the previous suit, plaintiff himself the failure of the suit can¬ 
not be said to be due to want of jurisdiction or any defect of a 
like nature as is contemplated by S. 14 of the Limitation Act. See 
Arunachalavn v. Lakshman"^ \ Ramdass v. Gonesh Narahi^; Rampati 


50. (1908) 35 Cal. 728. ^ j 

1. (1904) 28 Mad. 338; also see Allan Khan v. Dost Muhammad, 

(1910) 9 I.C. 686=8 P.R. 1911. , moi 

2. (1905) 32 Cal. 118; Folld. in Braja Gopal v. Tara Chand, 1921 

Pat. 225=63 I.C. 593=6 P.L.J. 593. 

3. (1900) 22 All. 248=1900 A.W.N. 64 (F.B.). 

4. (1884) 10 Cal. 86=13 C.L.R. 218. 

5. 13 C.L.R. 214 (Set-off disallowed on a point of law not a cause 
ranalogous to defect of jurisdiction). 

6. (1905) 32 Cal. 118. 

6-a. 1921 Pat. 225=63 I.C. 593=6 P.L.J. 593. 

7. 39 Mad. 936. 

8. 35 Cal. 924=12 C.W.N. 921. 
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V. Phool Singh^;- Virajlal v. Somesh'waP^; Sadayatan v. Ram 
Chandra'^'^; Imperial Bank v. Veerappa?-'^; etc., etc. 

510. ILLUSTRATIVE CASES.— 


Defendant’s re¬ 
presentation as to 
residence. 

Failure to pro¬ 
cure service of 
summons. 


(1) Where the plaintiff had brought his former suit in a wrong Court 

relying on the defendant’s representation as to his 
residence, it was held that under such circum¬ 
stances he was entitled to a deduction of the time 
taken up by such suit.is 

(2) The provisions of S. 14 were applied 
where the former suit failed, because the plaintiff 
had been unable after due diligence to procure due 
service of summons on the defendant.i-* 

(3) A suit in a Court of competent jurisdiction by mistake on a foreign 

. r ♦ judgment, which was a mere nullity, instead of on 

^ ^uit on foreign his original cause of action, could not be held to 
ju gment. be a cause of like nature to a defect of jurisdiction 

in the Court to entertain the suit.is 

(4) Where a suit is dismissed for default of prosecution under O. 9, 

. . R. 2, Civil Procedure Code, and a fresh one is 

Disrnissal of suit brought under R. 4 of the Order, S. 14 of the 

for default. Limitation Act is not applicable as the prior suit 

fails for plaintiff’s negligence in prosecuting it and 
not because of defect of jurisdiction or other cause of a like nature within 
the meaning of that section.is 


(5) At a Court sale held in execution of a decree the plaintiff’s deceased 

husband purchased a house, but neglected to register 
Neglect to regis- his sale certificate. The plaintiff was obstructed, by 
ter sale certificate. defendant, in attempting to recover possession, and 

failed in summary proceedings. Plaintiff filed a 
regular suit to establish her title; obtaining subsequently a second certificate 
which was registered. Later, plaintiff brought a second suit on the strength 
of her registered certificate. Held, that the suit filed beyond one year 

of the summary order was barred by time: and benefit of S. 14 was not 
allowed. 17 


Failure to give ^ plaintiff cannot claim exemption under 

notice under S. 80, Limitation Act, where his first suit was dis- 

C. P. Code. missed on account of failure to give the prescribed 

notice under S. 80 of the Civil Procedure Code.i® 

9. 1932 All. 377=138 I.C. 108=1932 A.L.J. 421. ' 

10. 29 Bom. 219. 

11. 1934 All. 688 (691)=1934 A.L.J. 535=150 I.C. 135 (F.B.). 

12. 1934 Mad. 593 (595)=67 M.L.J. 189=152 I.C. 519. 

13. Banee Madhuh v. Bipradas Dey, 15 W. R. 69. 

K(irupan v. Veriyal, 4 Mad. H. C. R. 1; also see and cf. Chintaman 
V. Ktsmi 116 I. C. 509=1929 Nag. 219=25 N. L. R. 99; Relied in Baliram 
V. Supadasa, (1930) 121 I.C. 55 (Nag.). 

15. Raja of Faridkot v. Sardar Gtirdyal Singh, 34 P. R. 1898. 

16. Chiyitaman v. Kisan, (1929) 116 I. C. 509=1929 Nag. 219=25 N. 
L. R. 99. 

17. Bai Jamna v. Bai Ichha, (1886) 10 Bom. 604 (609). 

18. Manghanmal v. Fernandes, 13 I.C. 260=5 S.L.R^ 181; compare 
G'ehtmal v. Manager, (1915) 32 I. C. 616=9 S. L. R. 167; and Kannuszvami 
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(7) Where plaintiff sued for contribution on basis of an agreement, 

under which he and defendants were liable under a 
Misjoinder of decree, and certain property of his was sold in ex¬ 
parties and causes cess of his liability under the decree: and his former 
of action. suit, founded on the same agreement, for the same 

relief, and against the same defendant was dismissed 
for misjoinder of plaintiffs, and causes of action; but there was no want of 
good faith or due diligence, the plaintiff was held entitled to the benefit of the 
time during which he was prosecuting the former suit, that is, from the time 
when the plaint in that suit was filed until the time when it was returned 
to the plaintiffs for amendment.^® 

(8) Where the abortive suit was instituted on distinct causes of action 
against different sets of defendants severally, it was held that the inability 
of the Court to entertain that suit was due to a cause of like nature to 
defect of jurisdiction.®® 

(9) W here a suit by three out of six persons in whom was vested the 
obligee’s interest under a hypothecation bond, was brought in a District 
Munsif’s Court to recover their respective shares of the sum secured, and the 
other three brought a similar suit in a District Court, which was dismissed 
as not being maintainable, and the former was withdrawn; and again 
another suit was brought by all six : Held, that in computing the time within 
which the plaintiffs had to sue, the time occupied b 3 ’ them in prosecuting the 
former suits should be deducted.^^ 


Non-joinder. 


(10) A decree was passed in favour of several plaintiffs. one of 

them applied for execution, but the application was 
disallowed in second appeal. Thereupon all the 
plaintiffs joined in an application for execution. Held, that the plaintiffs 
were entitled, under S. 14 of the Limitation Act, to exclude the time occupied 
in prosecuting in good faith the previous application.®® 


(11) Defendants having attached certain goods in execution of a decree, 

a claim was preferred by plaintiff, and disallowed. 

Misconception of Plaintiff brought a declarator^' suit, and obtained 
remedy. an injunction to stop the goods being sold. The 

goods were sold, and the plaintiff, who got a de¬ 
claratory decree from the City Civil Court, sued in the Court of Small 
Causes to recover from his defendants the goods or their value. The 
suits were held not maintainable, up to High Court. Plaintiff then sued 
for damages for wrongful taking and conversion of his moveable goods 
in the Small Cause Court; and claimed deduction of period from date 


V. Jagathambal, (1918) 41 Mad. 701=35 M. L. J. 27—46 I. C. 265 (268) 
(Liberal interpretation of words taken in some cases) . 

19. Mathura Singh v. Bhawani Singh, (1900) 22 All. 248 (F. B.) 
[O. R. Ratn Suhhag Das v. Gohind Prasad, (1880) 2 All. 622: Dist. Jema v. 
Ahmad AH Khan, (1890) 12 All. 207; Followed Deo Prasad Singh v. 
Pertah Kair^e, (18^) 10 Cal. 86 (A case of misjoinder of causes of action). 

20. Mullick Kef ait Hossein v. Sheo Pershad, (1896) 23 Cal. 821; 
Relied on 10 Cal. 86 and 13 Mad. 451). 

21. Narasimma v. Muttayan, (1890) 13 Mad. 451 (Followed 10 Cal. 

86 ). 

22. (Seth) Ibrahim v. Ghulant Hussain, (1921) 62 I. C. 507=15 S. 

L. R. 11. 

66 
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of declaratory decree. Held, that his suit had been dismissed, not be¬ 
cause the Court was unable to entertain it, but because it was misconceived.^^ 


(12) Where each of the two plaintiffs in a suit came into Court origi¬ 
nally to sue separately in respect of a contract which gave them a joint, 
but not a several right, and they persisted in proceeding with their suit 
as framed, and after dismissal of suits on ground of non-joinder, they 
brought a second suit, after time prescribed, the benefit of S. 14 was not 

allowed. 


(13) Plaintiffs could not be held to have bona fide proseciited a case 
No cause of diligence when there was such a palpa- 


action. 


blc flaw in their plaint that it had to be dismissed 
because it failed to disclose a cause of action. 25 


(14) A suit by remote reversioners, brought in the presence of near 
reversioner, and without any justifying circumstances, such as collusion or 
accjuiescence by conduct, is misconceived, and not maintainable, and S. 14 
cannot be availed of.26 

(15) Defendant as shareholder of a companj’^ had his share for¬ 
feited more than a year prior to commencement of a winding up. The 
name of the defendant was wrongly entered, however, in the list of contri¬ 
butories, and the Court directed a suit to be filed against defendant on his 
liability as shareholder. Held, that the company had failed because they 
were utterly wrong and misguided, and they could not exclude the period 
of proceedings prior to Court’s direction.27 

(16) Where an application for execution of a decree, praying legiti¬ 

mately for the execution of decree added a prayer 
Court unable to which the Court was not competent to grant, the 
grant relief. dismissal of the application was for a cause of 

a nature similar to defect of jurisdiction.28 

(17) Where a decree-holder made an application for execution of his 

decree which was dismissed for default: and the 
Res judicata. judgment-debtor, thereupon, applied for execution 

of a cross-decree against the decree-holder, and the 
decree-holder applied for being allowed to set off his decree against the 
decree of the judgment-debtor, but this application was disallowed on the 
ground of res judicata', and subsequently the decree-holder made an appli¬ 
cation for execution of his decree, and claimed to deduct the time spent 
in previous proceeding: held, that he was not entitled to get the deduction.2» 

(18) A decree-holder made an application for execution on which execu¬ 

tion was directed on the basis of a certain report. 
Decision on The decree-holder made a similar application for 

merits. execution later, with the same result. The decree- 

holder’s appeal, and second appeal failed. A third 


23. Murugesa v. Jattaram, (19(X)) 23 Mad. 621. 

24. Kalu V. Mehru Mai, (1916) 32 I. C. 497=41 P. R. 1916 (Due 
diligence not exhibited) . 

25. Ramchand v. Shadi Ram, 19 P. R. 1888; also see and cf. The 
Commercial Bank v. Allaz'oodeen Saheb, (1900) 23 Mad. 583. 

26. Amar Nath v. Mt. Ralli, 121 I. C. 70=1930 Lah. 211. 

27. Maneklal Manstikhbhai v. Suryapur Mills Co., 1928 Bom. 252=52 
Bom. 477=110 I. C. 33=30 Bom. L. R. 549. 

28. Keshore Mai v. Jagdish Narain, (1924) 3 Pat. 42=75 I. C. 312 
= 1924 Pat. 471. 

29. Braja Copal v. Tara Chand, 6 P. L. T. 593=63 I. C. 593=1921 
Pat. 225. 
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application for execution was made more than three years after dismissal 
of the appeal by the District Judge. Held, that the decree-holder was not 
entitled under S. 14 of the Limitation Act to the exclusion of the time 
spent in prosecuting the second application for execution inasmuch as it 
was not a proceeding which the Court had beeti unable to culcrfaxn, and 
which in fact had been disposed of on the tucrits,^^ 

(19) Omission to get leave under S. 44, Civil 
Procedure Code, 1882 (O. 2, R. 4, Civil Proce¬ 
dure Code, 1908), to join several causes of action 
has been held to be a cause of like nature to defect 
of jurisdiction .31 

(20) In a suit for declaration and possession the time taken in a 
prior suit for declaration which was dismissed for want of a prayer for 
j>ossession was allowed to be deducted under S, 14 of the Limitation Act.^z 

(21) Time occupied in the unsuccessful prosecution of an application for 

leave to sue as a pau(>cr cannot be deducted under 
Unsuccessful pau- the provisions of S. 14, Limitation Act. ^3 Where 
per application, there has been fraud on the part of the plaintiff in 

applying to sue as a pauper by setting up a false 
•case of pauperism, he cannot be entitled, nevertheless, to claim the benefit 
of S. 14, Limitation Act, if his application to sue as a pauper has been 
•dismissed on the merits. 

(22) A plaintiff, who through want of inquiry or mistake, brings a suit 

which he is unable to establish, will not be allowed, 
Want of inquiry on discovering his error and bringing a suit in 
or mistake. which he would have been entitled to recover, had 

he brought it within time, to take advantage of his 
•own mistake to relieve himself from the law of limitation. ^5 

(23) A previous suit brought in the name of a wrong person, is not 
a defect of jurisdiction or other cause of like nature. 

(24) Where the previous suit had been brought in an erroneous form, 
and the Court was in consequence unable to adjudicate the claim, the plain¬ 
tiff suing in the second suit on the same cause of action was held entitled 
to the benefit of S. 14.®^ 


Liberal interpre¬ 
tation. 


511. There is an express provision in S. 23 of Act IX of 

1887, that if a Court of Small Cause returns 
Section 23 of Act ^ plaint on the ground that the suit involves 


IX of 1887. 


a question of title which it cannot finally 


30. Rajani Bandhu v. Kali Prasanna, (1923) 74 I. C. 279—1924 Cal. 

•419. 

31. Venkiti Nayak v. Mumgappa, (1896) 20 Mad. 48 (F. B.). 

32. Venkamma v. Parthasarathi, (1926) 51 M. L. J, 391=98 I. C. 
14=1926 Mad. 1081. 

33. Krishna N. Sepram, (1889) 3 C. P. L. R. 134; also see Keshavlal 
V. Mayahhai, (1907) 9 Bom. L. R. 204. 

34. Jagannath Puri v. Nathoo, (1929) 1929 Nag. 268=118 I. C. 687; 
;also see and cf. Model Mills, Ltd. v. Kurban Hussain, 1928 Nag, 296=112 

I. C. 875; Stuart Skinner v. Wm. Orde, (1879 ) 2 All. 241=6 I. A. 126 
(P. C.) (Finding whether the application was fraudulent, or mala fide 
•considered). 

35. Hurro Prosad v. Gopaldass, (1878) 3 Cal. 817. 

36. Rajendro v. Bulaky, 7 Cal. 367. 

37. Keramat Hoosein v. Golab Koonwar, (1865) 3 W. R. 101. 
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determine, the Court shall be deemed to have been ‘^unable to 
entertain the suit by reason of a cause of a nature like to that of 
defect of jurisdiction”. 

TITLE III: SUB-CLAUSE (2). 

512. SECTION 14, CLAUSE (2).—This clause is now in 
line with clause (1) : and for comments on the topics, see 

S. 469: Period Prescribed. 

S. 472: Prosecuting a Proceeding. 

Ss. 474 and 475 : Civil Proceeding. 

Ss. 483 and 485 : Court of first instance, or appeal. 

Ss. 488 to 493: Good faith. 

Ss. 494 to 498: Defect of jurisdiction. 

Ss. 499 to 510: “Other cause of like nature”. 


Also see “Applications”: S. 468, ante. 


This clause now applies expressly to applications, and the view 
taken by the Allahabad High Court in the cases of Gadre v. Brij- 
nandan^^ and Ramraj v. Umraji^^ is manifestly erroneous. 


513. The clause relating to applications was introduced in 

Act XV of 1877 (S. 14, cl. 3): and as 
noticed in S. 462, ante, under Limitation 

Act, 1877, 


Alteration in law. 


“in computing the period of limitation prescribed for any application the 
time during which the applicant has been making another application for the 
same relief shall be excluded”. 


The altered language of S. 14 (2) mentions 

“the time during which the applicant has been prosecuting with due diligence 
another civil proceeding, etc.*'. 

This includes a suit, and the change is very material. 

Under the Act of 1877, it was held by the Punjab Chief Court 
in Sheoji Ram v. Sheo CJiand Rai*^ that cl. 3, S. 14 of the Act did 
not provide for the deduction of time during which the plaintiff 
had been bringing a suit which the Court was not legally empowered 
to entertain; it only allowed of deduction of time occupied in 
making another application for the same relief. Section 14 of the 
Limitation Act did not apply where the second suit was not for 
the same relief as the application, nor could it be regarded as an 
application. Under the present Act, the time occupied in the 
prosecution of a former suit can be deducted. 

Illustration. 

Where A, obtained against a decree for partition, in execution of 
which A recovered a sum in excess from G, who then filed a suit against A 


38. (1923) 45 All. 332. 

39. (1926) 93 I. C. 292=1926 All. 295. 

40. (1886) 63 P. R. 1886. 
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to recover back the excess amount; but the suit was dismissed on the ground 
that G*s proper remedy was to apply to executing Court: and G applied 
to that Court for refund of the excess money recovered from him. Held, 
that the application was not time-barred by deducting under S. 14 the 
time taken up in prosecuting the suit.**^ 


514, In the case of applications for execution of decree the 

time during which a decree-holder has been 

extfution ordecreJ: Prosecuting with due diligence an applica- 

execution of his decree before a 

Court which he, in good faith, believed to be the Court having 
jurisdiction, should be excluded in computing the period of limita¬ 
tion.^® If the application was made bona fide to a wrong Court, 
the decree-holder would be entitled to a deduction of all the time 
occupied in executing the decree in the Court having no jurisdic¬ 
tion.*® A proceeding to enforce a decree taken in a Court which 
was erroneously believed by the decree-holder to have jurisdiction 
is a bona fide proceeding within the terms of S. 14 of the Limitation 
Act.** 


Conditions of ap¬ 
plicability. 


515. 

cl. (2) 

S. 14. 


The conditions of applicability of 
are the same as those of cl. (1) of 


Illustralions. 

(1) Where a decree passed by a sub-Court was transferred to the Specif 

Assistant Agent, instead of to the Agent Godavri, 
Transfer of appli- under Agency Rules, and that order being set aside 
cation to wrong a fresh application for execution was filed in the 
Court. proper Court; held, that the applicant was entitled 

to a deduction of the time spent between the date 
-of order of transfer to the wrong Court and date of return of proceedings 
to the right Court in accordance with the appellate order. 

(2) Where a plaintiff obtained a decree entitling him to obtain a conveyance 

of certain property from the defendant on payment 
Bona £de applies- of certain sum of money within two months from 
tion prosecuted date of decree; and after the dismissal of appeal, 
with due diligence, the decree-holder suddenly disappeared; but the son 

of the decree-holder made eligent efforts to comply 
with the terms of the decree, and the original payment by him had been 
made within 2 months of the dismissal of Letters Patent Appeal, the 
provisions of S. 14 of the Limitation Act were applied by analogy and the 
application was treated as being within limitation.'*® 


41. Ganpetirao v. A-nandtao, (1919) 44 Bom. 97 (99). 

42. (Rajah) Promotho Nath Roy v. Robert Watson and Co., (1875) 24 
W, R. 303; also see Rajbullubh v. Joy Kishen, (1892) 20 Cal. 29. 

43. Gopal Chunder v. G&ssain Doss, (1898) 25 Cal. 594 (597). 

44. Jahar v. Kamini Debt, (1900) 28 Cal. 238. 

45. Kakatnani Rayappa v. Kotta Venkanna, (1911) 11 I. C. 338=2 
M. W. N. 362. 

46. Gpbind Prasad v. Jagip Sahay, (1925) 86 I. C. 358=1925 Pat. 369 

=4 Pat. 378. 
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(3) Where a pre-emption suit was filed in the proper Court within 

limitation, but, owing to a mistake of the Court itself, 
Mistake of Court, the plaint was returned to the plaintiff for presen¬ 
tation to another Court, and the latter Court again 
returned the plaint for presentation to the former Court and the plaint was 
finally re-presented to the first Court after the expiry of the period of limi¬ 
tation, the plaintiff was held entitled to the benefit of the provisions of 
S. 14 of the Limitation Act and the suit was treated as having been filed 
within limitation 


(4) Where a plaint is presented in a wrong Court, and the Court 

after inquiry ultimately directs the plaint to be re- 
Return of plaint turned for presentation to the proper Court, the 
for presentation to plaintiff is entitled, under S. 14 of the Limitation 
proper Court. .Vet, to exclude the whole period from the date of 

the filing of the plaint in the wrong Court to the 
dale on which the plaint is actually returned for re-presentation 

(5) Where an execution application was filed in the right Court, but 

proceedings were continued in the wrong Court, be- 
Proceedings con- cause a Common Judge sat for a certain number of 
tinned in Court dajs at different places, and the proceedings were 
without jurisdiction, eventually set aside in appeal, the decree-holder was 

held entitled to exclude the time occupied in the 
proceedings in the Court without jurisdiction till the appellate decision, 
under S. 14 (2) of the Limitation Act."*® 

(6) Where an application for execution of a decree was made to the 
proper Court, but the sub-Judge after executing it in part, had transferred 
it to the Presidency Court of Small Causes; and the mistake being discovered 
that the amount exceeded the latter Court’s jurisdiction, the decree was 
returned to the Subordinate Court, held, that the time during which the 
decree was in the Court without jurisdiction should be deducted in the 
computation of the period of limitation for a subsequent application to 
sanction an agreement to give time for the satisfaction of the judgment-debt.®® 


(7) Section 14 (2) was not applied where the decree-holder was engaged 

successfully in repelling certain objections raised by 
Application of cl. judgment-debtor, as the previous proceedings had 
(2)^ to ^ defect of failed for any defect of jurisdiction, or other 

jurisdiction. cause of a like nature.^ 


(8) Where the applicant filed an application for execution of decree of 
possession beyond time, but meanwhile, the defendant had filed a suit for a 
declaration that the decree had been obtained by fraud, which was finally 
dismissed, held, that the suit by judgment-debtor did not in any sense prevent 
the applicant from proceeding with the execution of decree obtained by him, 
and, therefore, he was not entitled to deduct the time taken up by that suit.^ 


47. Raghiihar Dayal v. Kanhaiya Bux, (1925) 89 I. C. 443=1925 Oudh 
493=12 O. L. J. 297=2 O. W. N. 383. 

48. Sinnakaruppon v. Mnfhiah Chettiar, (1926) 92 I. C. 373=1926 
Mad. 178=22 L. W. 816. 

49. Paudu Dagadu v. Jamnadas Chotunial, (1925) 85 I. C. 778= 
1925 Bom. 113=26 Bom. L. R. 470; also see 1923 Bom. 218. 

50. Barrow v. Javerchand, (1895) 19 Mad. 67; also see Pandu Dagadu 
V. Javinadas Chotumal, 1925 Bom. 113. 

1. Mutungini Dasya v. Surja Kumar, (1900) 4 C. W. N. Ixxv. 

2. Somshikhar Swanti Guru v. Shiz'appa, (1923) 76 I. C. 557=1924 

Bom. 39=25 Bom. L. R. 863. ' 
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(9) No equitable grounds for suspension of a cause of action can 

be added to the provisions of the Limitation 
Equitable grounds Act : and so long as there is no legal impediments to 
for suspension of the filing of a suit (or an application for execution) 
limitation. earlier, no time can be excluded under S. 14, and 

the time prescribed in Schedule of the Limitation 

Act will apply.® 

(10) Where the Court refuses to set aside an ex parlc decree, and an 
appeal against such order is rejected, time for executing the original decree 
is not thereby enlarged under Art. 182.-* 

(11) Section 14 (2) is not applicable if the previous application was 

dismissed as not being in accordance with law.'* 
Former applica- But, an incorrectness or superfluity as to the reliefs 
lion must be in asked for in an application for execution of a dc- 
accordance with crec does not vitiate the application to such an extent 
law. as to debar the decree-holder from claiming it to 

be a step-in-aid of execution.<5 Where the defect 
was one in the nature of a misjoinder of causes of action, it was hehl covered 
by S. 14 of the Limitation Act, and the decree-holder was given the benefit 
of the time taken in prosecuting the previous execution proceeding.’^ 

(12) Where a decree-holder applied in the proper Court for transfer 

of his decree to another Court, and this application 

Former applica- was rejected by the Munsif, but was allowed in appeal 
tion must be for and the High Court in second appeal restored the 
same relief. Munsif's order. The time occupied in appeal and 

second appeal against first order was not allowed to 
be deducted in the computation of time for a subsequent application for 
attachment; inasmuch as the application was proceeded with in a Court 
having jurisdiction, and the decree-holder could not be said to have pursued 
his remedy through a bona fide mistake in the wrong Court.An application 
for preparation of a final decree is not an application for execution of a 
decree.® 

(13) Section 14 (2) was not applied where the former application was 

disposed of on the merits. The decree-holder had 

Disposal of appli- made an application for execution on which the 
cation on merits. Court directed that execution should proceed on the 

basis of a certain report. The decree-holder took 
no further steps, and repeated his application on which the same order Avas 
passed. The time taken up in appeal and second appeal against this order 


3. Mallapudiv. Maganti, 1927 Mad. 597=50 Mad. 417=100 I. C. 776; 
also see Putti Sethu v. Seetha Lakshmi, (1925) 89 I. C. 938=1925 Mad. 
1188 (No suspension of limitation by former litigation) ; and see Maqbul 
Ahmad v. Pateshri, 1929 All. 677=27 A. L. J. 976=118 I. C. 670 (No 
question of equity in cases governed by the Limitation Act) . 

4. ProfuUa Kumar v. Sorojbala, 1931 Cal. 332=131 I. C. 263. 

5. Vidhya Theerthav. Venkatarama Iyer, (1917) 33 M.L. J. 682=45 I.C. 

460. 

6. Kishorimal v. Jagdish Narayan Singh, (1923) 75 I. C. 312=3 Pat. 

42. 

7. Ibid. 

8. Vidhya'Theertha v. Venkatarama Iyer, (1917) 33 M. L. J. 682= 

45 I. C. 460. ' 

9. Maqhul Ahmad v. Pateshri, (1929) 1929 AIL 677=118 I. C. 670= 
27 A. L. J. 976. 
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was not allowed, when a third application for execution was made more than 
three years from the date of the dismissal of the appeal by the District 
Judge. 

(14) A decree-holder is not entitled in computing limitation for an exe¬ 
cution application to exclude the time occupied in 

Different parties, proceedings between himself and another decree- 

holder of the same, judgment-debtor.n Where the 
judgment-debtor, whose property was sold in execution of a decree, appealed 
unsuccessfully against the order of confirmation of sale, the time spent in 
the litigation between the decree-holder and auction-purchaser for refund 
of the money was not allowed to be deducted under S. 14, in a subsequent 
application for execution by the decree-holder. 12 However, where A obtained 
a deci ee against B, and certain property was attached in execution and sold; 
and sale-proceeds being paid over to A, B obtained an order setting aside the 
sale, and for refund of the sale-proceeds; and A thereupon applied again 
to execute the decree, the second application was taken to be a mere continua¬ 
tion of the former application, and the right to execute the decree was held 
not barred by limitation. ^3 

TITLE IV: EXPLANATIONS. 

516. EXPLANATION I.—The deduction of time allowed 
under S. 14, els. (1) and (2), involves the computation of time 
which is to be excluded as time fruitlessly spent in infructuous 
litigation. The previous proceeding is to be taken as commencing 
on the day when the suit was instituted, or application made, and 
this starting point of the period to be excluded shall be counted. 
No time previous to the institution of the first proceeding can be 
deducted.Similarly, the day on which the previous proceedings 
ended, shall also be counted. The statute cannot run against the 
relief sought subsequently where the former litigation or civil pro¬ 
ceeding, whether in a Court of first instance or in a Court of appeal, 
against the same defendant, by the plaintiff or applicant, founded 
upon the same cause of action was being prosecuted in good faith, 
in a Court which, from defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it. 

Where the final order is promulgated sometime after it is 
signed, the date on which it was pronounced, or promulgated should 
be taken to be the day on which the proceedings ended within the 
meaning of Explanation I to the section.^® When the order Of the 
appellate Court refers the suit to the lower Court, directing it to 
pass a fresh order after making a certain enquiry, the'order of the 
appellate Court does not end the prior proceeding; and it would 

' 11^ 

10. Rajani Bandhu v. Kali Prasanna, (1923) 74 I.C. 279=1924 Cal. 

419. 

11. 27 P. R. 1888. 

12. (1881) 1 W. N. 3. 

13. Issurree Dassee v. Abdool Khalak, (1878) 4 Cal. 415. 

14. Mira Mohiddeen v. NallapefHtmal, (1911) 36 Mad. 131; also see notes 
under S. 4 of the Limitation Act. 

15. Mo.hendra Prasad Singh v. Nanda Prasad Singh, 17 C. W. N. 1043. 
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be taken as terminated only when a fresh order is passed by the 
lower Court. 

517. EXPLANATION II. —In S. 472, ante, it,has been 
jiointed out that prosecuting a proceeding includes defending. A 
plaintiif is entitled to deduct from the j>eriod of limitation the 
period of pendency of a former suit in which he, as defendant, 
was urging the same claim as he is now preferring as plaintiff.^^ 
This applies to a defence as respondent to a previous appeal brought 
against him by the opposite party.^^ The conditions requisite for 
the application of clauses (1) and (2) of S. 14, however, must be 
borne in mind. Vide illustrations to S. 472, cmte. 

The Civil Justice Committee offer an observation in their 
report (1924-25), p. 488: 

“There appears to be no reason why in all cases a defendant should be 
driven to a separate suit, while his rights are in the usual course of things 
likely to be adjudicated upon in a pending suit to which he is a party. 
For the purposes of this section (14), Explanation 2 provides that a plaintiff 
or an applicant resisting an appeal shall be deemed to be prosecuting a 
proceeding”. 

“On the same analogy S. 14, Cl. (1) may be so framed as to permit of 
the exclusion of time in favour not only of the plaintiff who has been prose¬ 
cuting but also of the defendant who has been resisting with due diligence 
another civil proceeding according to the principle of the decision of the 
Privy Council case above referred to (namely) 43 Cal. 660, s.c. 20 C. W. 
N. 522 (P. C.).” 

Where the plaintiff having obtained a decree for possession of 
lands in 1915, applied for execution of the decree in 1920; but, 
meanwhile the defendant had instituted a suit to have the decree 
declared as obtained by fraud, it was held that the plaintiff was 
not debarred from executing his decree pending the suit under any 
order for stay of execution, or by reason of Expl. II to S. 14, 
Limitation Act, and plaintiff who was merely defending a suit 
against him could not be allowed the benefit of S. 14.^® 

518. EXPLANATION III. —This Explanation was added 
to S. 14, as amended, because it was deemed necessary to set at 
rest some conflict of opinion on the point under Act XV of 1877. 
Even before 1908, it was held in several cases that the dismissal of 
an application, or suit, on the ground of misjoinder of parties, or of 
causes of action was cause similar to defect of jurisdiction.*® The 

Explanation III confirms that view. The Explanation is not 

______ 

16. Sankaran v. Parvafi, (1889) 12 Mad. 434. 

17. (Maharaja) Jugutendur Bunwaree v. Din Dyal Chatterji, (1864) 1 
W. R. 310. 

18. Lakhan Chunder v. Madhusudan, 35 Cal. 209; Affirmed on appeal, 
43 Cal. 660 (P. C.). 

19. Somshikhar Swami v. Shivappa, (1923) 76 I. C. 557=25 Bom, 
L. R. 863. 

20. See S. 500: (1900) ^2 All. 248 (F. B.); also see S. 501: Madras 
cases: cf. 12 All. 207; 12 Bom. 625; 17 Mad. 299 and 35 Cal. 7i28. 
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applicable in terms to cases of non-joinder, but see S. 502 as to- 
its applicability to such cases. 


Exclusion of time 
during which pro¬ 
ceedings are sus¬ 
pended. 


IS. (1) In computing the period of limitation 

prescribed for any suit or application 
for the execution of a decree, the insti¬ 
tution or execution of which has been 
stayed by injunction or order, the time 
of the continuance of the injunction or 
order, the day on ‘which it was issued or made and the 
day on which it was withdrawn, shall be excluded. 

(2) In computing the period of limitation pres¬ 
cribed for any suit of which notice has been given in 
accordance with the requirements of any enactment for 
the time being in force, the period of such notice shall be 
excluded. 


SYNOPSIS. 

Title I: Legislative changes. 

519. Corresponding provisions. 

520. Legislative changes. 

Title II: Scope and applicability. 

521. Scope of the section. 

522. Revival of antecedent application. 

523. The principle and the test. 

524. Not applicable to appeals and application for orders. 

525. Applicability to special Acts. 

526. Not applicable to S. 48, Civil Procedure Code. 

Title III: Injunction or order. 

527. Stay of suit—Complete not partial. 

528. Stay of execution against a judgment-debtor. 

529. Order for stay—Vesting order. 

530. Form of order and illustrations. 

531. Adjournment of hearings. 

532. Orders whether amounting to stay of suits, etc. 

532. Dismissal in default. 

533. Order granting time to judgment-debtor. 

534. Order amending the decree. 

535. Appointment of Receiver. 

536. Attachment of debts. 

537. Taxation of costs. 

538. Effect of insolvency. 

539. Effect of insolvency of one of judgment-debtors. 

540. Effect of annulment of adjudication. 

541. No bar by arrest of judgment-debtor. 

542. Deduction of time. 

Title IV: Clause (2). 

543. Period of notice. 

544. Special and Local Acts. 

545. Effect of period of notice on period of minority. 

546. When notice not necessary. 


0 
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NOTES, 

TITLE I: LEGISLATIVE CHANGES. 

519. CORRESPONDING PROVL 
Act XIV of 1859. SIGNS. —^There was no corresponding pro¬ 
vision in Act XIV of 1859. 


The corresponding provision in Act IX 
Act IX of 1871. of 1871. was contained in S. 16 of that Act, 

which ran as follows:— 


"In computing the period of limitation prescribed for any suit, the com¬ 
mencement of which has been stayed by injunction, the time of the continu¬ 
ance of the injunction shall be excluded.” 


Section 15 of Act XV of 1877 was the corresponding section to 

Act XV of 1877 present section, which has been 

re-enacted with some verbal changes. The 

words in italics, zns., “or application for the execution of a decree"’; 
“or execution”; and “the day on which it was issued or made,” 
are new. These words are not found in the corresponding S. 15 
of the Act of 1877. The cl. (2) is new. 


520. LEGISLATIVE CHANGES.— The addition of the 
words, noticed above in para. 519, makes the provisions of cl. (1) 
of the section applicable to applications for execution of decree, 
where the execution has been stayed by injunction or order. 
Under S. 15 of the Act XV of 1877, the Madras High Court had 
held in Rajaratnam v. ShevalayammcU,^ and in Rungiah Goundan 
V. Nan jap pa Rao,^^ that in case of executions of decrees the time 
during which the injunction was in force was not to be excluded 
in computing the period of limitation. In Beni Prasad v. Sarju 
Prcbsad^^ the Allahabad High Court held that the time began to 
run against the decree-holder from the date when the suit of the 
minor son of the judgment-debtor was dismissed on appeal, the 
sale having been stayed “pending the decision of the suit”. But, 
inasmuch as by the action of the Court execution of the decree 
had been from time to time suspended, these periods were not 
counted against the decree-holder. Other High Courts avoided 
the bar of limitation on the theory that the subsequent application 
for execution of the decree, after the withdrawal of the injunction 
or order staying the execution, was not a fresh application, but only 
a continuation or revival of the former proceeding. For instance, 

in Lakhmi Chctnd v. Ballam Dasj^ a fresh 
Revival or con- application for execution made after the 
tim^tion of pro- injunction came to an end was regarded as 
cce ngs. application to renew the proceedings 


21. (1887) 11 Mad. 103. 

22. (1903) 26 Mad. 780=13 M. L. J. 412. 

23. (1903) 26 All. 140. 

24. (1895) 17 All. 425; also see Basantlal v. Batul Bihi, (1883) 6 All. 
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commenced by the former application which had been suspended by 
the act of the Court and not by anything for which the decree- 
holder was responsible. Similar view had been held in a Full 
Bench of the Allahabad High Court in Parasram v. Gardner,^^ 
that a renewed application for execution is not a fresh application, 
but a continuance or revival of the previous application which had 
been interrupted owing to a cause for which the appellant was not 
responsible. Their Lordships of the Privy Council adopted this 
view in Qamar-ud-dm Ahmad v. Jmjuahir Lal,^^ holding that the 
second application for execution 

“was one to revive and carry through a pending execution suspended by no 

act or default of the decree-holder, and not an application to initiate a new 
one”. 

To the same effect were decisions in the Bombay High Court, 
Kalyanbhai v. Ghanesham^'^ and Narayan v. Sono^; and, in the 
Calcutta High Court, Issuree v. Abdul,Hurronath v. 

Ghunilal,^^ Kazi Lutaful Huq v. Sumbhudin,^'^ Ashrafuddin v. 
Bepin,^^ Giirdee v. Anirit^^ and Amulya Ratan v. Preo Nath.^^ The 
rule embodied in S. 15 of the Limitation Act was limited in its 
application to suits, and could not be extended to applications for 
execution of decrees, and it was not open to the Court to apply 
the principle deducible from it to applications for execution of 
decrees. But where there had been a previous application for 
•execution followed by an injunction or prohibitory order, the sub¬ 
sequent application for execution could be treated as one in revival 
of the previous application. However, it was not always possible 
under the law as it stood after the Act of 1877; to relieve the 
applicant from the bar of limitation by reviving an application 
which had been presented before the institution of a suit by the 
attaching decree-holder, or before the order staying execution.®® 
And S. 15 of the present Act has been so framed as to be applicable 
not only to suits but also to applications for execution of decrees.®® 
It may be noticed that in Hiralal v. Badri Das,^^ the Judicial Com- 


25. 1 All. 355 (F. B.). 

26. (1905) 27 All. 334=32 I. A. 102 (P. C.). 

27. (1880) 5 Bom. 29 (34). 

28. (1899) 24 Bom. 345. 

29. (1878) 4 Cal. 415. 

30. (1878) 4 Cal. 877. 

31. (1881) 8 Cal. 248=10 C. L. R. 143. 

32. (1902) 30 Cal. 407 (411, 413). 

33. (1906) 33 Cal. 689. 

34. (1910) 7 I. C. 886 (Cal.). - 

• 

35. Rungiah Gpundan v. Nanjappa Row, (1903) 26 Mad. 780. 

36. Amuly'a Ratan v. Preo Nath, (1910) 7 1. C. 886 (Cal.). 

37. (1880) 2 All. 792 ( 797)=7 I. A. 167 (P. C.). 
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mittee of the Privy Council had applied the principle of S. 14, Act 
XIV of 1859, to proceedings in execution; and, the Bombay High 
Court, in Navalchand v. Aminchand,^^ applied the principle of 
S. 15 of Act XV of 1877, to an application for execution of a sum¬ 
mary order for possession where the execution had been stayed by 
an interlocutory order in a regular suit instituted by the opponent, 
which had been discharged on the ultimate dismissal of the suit. 

TITLE II: SCOPE AND APPLICABILITY, 

521. SCOPE OF THE SECTION. —The new Act came 
into force on the 1st January, 1909, vide S. 1, cl. 3 of Act IX of 
1908; and S. 15 of the present Act makes provision that, in com¬ 
puting the period of limitation prescribed for either suits or appli¬ 
cations for execution of a decree where execution has been stayed 
by injunction, the time of the continuance of the injunction shall 
be excluded in favour of the decree-holder.^® 

Illustrations. 

(1) In execution of a decree certain property was attached by the 
decree-holder by means of an application made in July, 1904. Objection was 
taken to the attachment which was disallowed in March, 1908. This was 
followed up in April, 1905, by a declaratory suit against the decree-holder. 
An injunction was also granted in April 1905 whereby the sale of the 
property in suit was stayed. The suit terminated in June, 1907: but the 
injunction lasted until January, 1909. The next application for execution 
was made in April, 1910; and it was held that this last application was within 
time whether the Limitation Act of 1877, or that of 1908 applied.^® 

(2) On 8th August, 1908, an application to execute a decree was made. 
Pending appeal of the judgment-debtor against order in execution, the decree 
was stayed from 9th January to 18th February, 1909. On 12th August, 1911, 
the decree-holder applied again to execute the decree. Held, that the second 
application was filed within time."*! 

(3) An application for delivery of possession by the auction-purchasers 
may be treated as an application in an execution proceeding, but it cannot 
be treated as an application for execution. ^2 

522. However, as pointed out by Lindsay, J., in the Allahabad 

Full Bench case of Chattar Singh v. Kamal 

Revival of ^te- Singh, the law as amended does not prohibit 
cedent application. expressly or by necessary implication 

the making of applications for revival which the Courts both before 
and since the commencement of the Limitation Act have treated 

as competent. He says: 

39 ! Ghufan^Nasiruddin v. Hardeo Prasad, (1912) 34 All. 436 (441,. 
442). ’ 

40. Ibid., 34 All. 436. 

41 . Bai Ujjctfn v, Bai Ruxntani, (1913) 38 Bom, 153. 

42. Jateendra Chandra v. Rehatemohan Das, 1935 Cal. 333=62 Cal. 

66 . 

43. (1927) 100 I. C, 692=1927 All. 16=49 All. 276=25 A. L. J. 20lr 

(F. B.). 
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But S. 7 even as it now stands refers to applications for execution of 
decree, and does not affect to deal with applications which, in substance, are 
not applications for execution but merely applications to move a Court to 

continue proceedings which had come under suspension by reason of an 
injunction or order”.^4 


Sulaiman, J., in the same case observes that 

“it IS not correct to say that the amendment of S. 15 was intended to sweep 

. away and re-place the old doctrine of revival. 

Principle not co- The two principles are not co-extensive or iden- 
extensive or identi- tical. In cases where there has been no previous 

cal with b. 15. application for execution, but proceedings in execu- 

tion have been stayed, S. 15 may be of help, whereas 
the doctrine of revival would have no application. Similarly, there may be 
cases where after the removal of the bar a previous application has been 
properly and finally disposed of. In such cases also no question of revival 
can arise, but the decree-holder will be entitled to deduct the period of sus¬ 
pension in consequence of the stay order or injunction.« On the other hand 
there may be cases to which S. 15 cannot apply and yet the doctrine 
of revival may be of utility. For instance, execution proceedings may 
be postponed by agreement between the parties under some arrangement for 
payn^nt during a definite period after which the decree-holder may request 
the Court to revive it, or proceedings might have been stayed long after 
an application for execution has been pending for three years in which case 
a mere exclusion of the time of suspension would never save a second 
application from limitation. That the amendment of the new section has 
not killed the doctrine of revival is shown by numerous cases decided 
under the new Act in which the old doctrine has been unhesitatingly applied”.*® 

Reference may be made in this connection to the judg'ment 

Doctrine applied. °J, in Qamar-ud-din 

Ahmad v. Jazvahir and to the inter¬ 

pretation put upon that judgment in the case of Madho Prasad v. 
Draupadi Bibip^ where Piggott, J., observes as follows:— 

“The case of Qatnar-ud-din Ahmad v. Jawahir is good authority 

for the proposition that, in a case of this sort, where the execution of a decree 
has been suspended through no act or default of the decree-holder, the latter 
has a right to ask the Court to revive and carry through the execution 
proceedings which have been thus suspended.” 


In the case of Madhabani Das v. Lambert, it was held, 

that an application for execution of a decree may be treated as one in 
continuation or revival of a previous application, similar in scope and character, 
the consideration of which has been interrupted by the intervention of objec¬ 
tions and claims subsequently proved to be groundless or has been suspended 
by reason of an injunction or like obstruction” .5® 


44. Chattar Singh v. Kamal Singh, (1927) 100 I.C. 692 (697). 

45. Ibid. 

46. Ibid. 

47. (1905) 27 All. 334=32 I. A. 102=2 A. L. J. 397 (P. C.). 

48. (1921) 61 I. C. 417 (418)=43 All. 383 (385)=19 A. L. J. 174. 
48-a..- (1905) 27 All. 334 (P.C.). 

49. (1910) 6 I. C. 537=37 Cal. 796=15 C. W. N. 337=12 C. L. J. 

328. 

• ^ 

50. Ajodhianath v. Srinath Chander, (1922) 68 I. C. 207 (Cal.). 
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Walsh, J., has taken the same view in Ganga Jee v. Sat Naraitt^ 
JLal,^ that an application to revive and carry through a pending 
•execution proceeding will not be time-barred, even if presented 
more than three years after the order of suspension was passed. 
And he has rightly observed in Chattar Singh v. Kamal Singh, 
that the question. 


^‘whether an application is in substance a fresh one, or an attempt to revive 
a former one, is, as a general rule, a question of fact to be decided with 
reference to all the circumstances of the case”. 

523. “The principle of law deducible from a long course of 

decisions seems to be, that an application 
The principle. execution which has been finally and 

properly dismissed cannot be revived."® 


Illustrations. 


(1) Where the application filed prevrously in September, 1892, was found 
to have been filed in contravention of the previous order of th^e 

fresh application for execution which was filed in October, 1895, could not 
be treated as a renewal of the application filed in September, 1892, as the 
latter application was finally and properly dismissed.'* 

(2) In Lahitniyav. Mazur Hannisa,^ it was observed that “not unless there 
was a suspension without any default on her part can the principle of 
revival of a former execution petition be utilized in favour of the applicant . 


(3) In Sasivarna v. Arulanandam,^ it was held that the District Mun^f 
had no legal authority to dismiss the execution petition simply because the 
execution was stayed by the sub-Court. The words '^struck off were taken 
to be not a dismissal; and the latter application was treated as one to continue 

the pending proceedings. 

(4) Where the execution petition, dated 15th June, 1898, and filed by 
the assignee decree-holder was dismissed on the ground that the assign¬ 
ment of the decree was for the judgment-debtor’s benefit, and it was declared 
in a suit filed by the assignee-decree-holder that the assignment of the decree 
was not for the benefit of the judgment-debtor, the subsequent execution, 
petition filed by the assignee decree-holder on 24th Novenaber, 1902, was 
treated as one to revive or continue the former execution petition which was 

wrongly dismissed by the Court.^ 


1. (1925) 87 I. C. 205=1925 All. 572 (Relied on Lindsay’s judgment 
in Execution Second Appeal No. 264 of 1922). 

2. (1927) 100 I. C. 692 ( 700)=1927 All. 16=49 All. 276=25 A. L. 


J. 201 (F. B.). 

3. Per Jackson, J., in Sundramma v. 
143 I. C. 1=56 Mad. 490 (F. B,). 


Abdul Khader, 1933 Mad. 418— 


4 , Suryanarctyana v. Gurunada, (1898) 21 Mad. 2o7. 

5. 1926 Mad. 698=95 I. C. 718. 

A 21 Mad 261=8 M. L. J. 18; also see and cf. Sat Narain 

Lal v. clnlVjal, (1926) 94 I. C. 1005=1926 All. 

improving the Court’s list, not an order sanctioned by any rule. Stay of 
Execution till decision of another suit). 

7, Suppa Reddiar v. Avudai Ammal, (1905) 28 Mad. 50 (F. B.). 
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(5) In Chalavad v. Alimelammal,^ the dismissal of the execution peti¬ 
tion, because execution was ordered to be stayed by another Court was held 
to be a wrong order. The dismissal was also without notice to the parties, 
and the execution petition was treated as one pending in the eye of the 

law, and the latter execution petition was treated as one for the continuance 
of the pending proceedings. 

(6) Where the first application for execution was dismissed on account 
of non-payment of batta for fresh sale notice as ordered by the Court, and 
not on the ground that the properties could not be put up for sale, there was 
a dismissal due to decree-holder’s own laches, and was held to be a proper 
and final disposal of that petition.^ 

The test to be applied for the principle of revival is that the 

interruption to the execution proceedings 
must have been due to an intermediate order 
which was afterwards set aside, or the execution proceedings must 
have been rendered infructuous by some such obstacle and the 
interruption to the execution should not have been occasioned by 
any fault or laches of the applicant.’° Where an execution peti¬ 
tion can be deemed to have been not finally disposed of, and can 
be treated as still pending in the eye of the law, the subsequent 
execution application may be treated as one for the continuance 
of the former one. Where the former execution application was 
dismissed finally, but for some reason (not due to any default or 
neglect on the part of the applicant) which subsequently turned 
out to be untenable, the later execution application would be deemed 
to be one for a revival of the former one.^ Thus, there should have 
been no final disposal, or there should have been a wrong dis¬ 
missal on account of some obstacle which then existed but which 
was subsequently removed, in order to entitle the applicant to have 
the later application treated as one in continuation of or to revive 
the former one.’^ 

524. This section applies only to suits, and applications for 

execution of decrees. **An application in a 
mortgage suit for a final decree for sale not 
being one in execution, and being governed 
by Art. 181, will not come under this section,, 
even if there should be stay of proceedings 
by an order under O. 41, Rr. 5 and 6, Civil Procedure Code. So 
also even if an appeal against a final decree is stayed by an order 


Not applicable to 
appeals, or applica¬ 
tions for execution 
of orders. 


8 . (1908) 31 Mad. 71=18 M. L. J. 46. 

9. Sundramma v. Abdul Khader, 1933 Mad. 418=143 I. C. 1=56 Mad. 

490 (F.B.) (Considered Raghunandan Pershad v. Bhugoo Lall, (1890) 17 Cal. 
268; Raghunath Sahay v. Lalji Singh, (1896) 23 Cal. 397; Narayan Govind 
v. Sonosadasiv, (1900) 24 Bom. 345=1 Bom.L.R. 846; Qamar-ud-din 
V. Jazvahir Lai, 27 All. 334=32 I.A. 102 (P.C.). ^ 

10. Per Sundaram Chetty, J., in Sundramma v. Abdul Khader, 193S 
Mad. 418=143 I. C. 1=56 Mad. 490 (F. B.). 

11. Ibid. 
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staying further proceedings in an appeal against a preliminary 
decree this section will not apply.It applies to applications for 
execution of decrees, and in computing the period during which 
the execution has been stayed or suspended will have to be excluded; 
though no application for execution was pending at the time, when 
the stay order was made in anticipation. 

525. Prior to the amendment of S. 29, by Act X of 1922, it 

was held in Secretary of State for hidia v. 

Applicability to Gangadhar Nandaf^ that S. 15 (2) of the 
special Acts. Limitation Act, which is made applicable to 

suits, appeals and applications mentioned in the third schedule and 
annexed to the Bengal Tenancy Act, by virtue of S, 185, sub-S. 
(2) cannot possibly apply to suits instituted under S. 104-H which 
are not mentioned in the third schedule. The Bengal Tenancy Act 
has always been regarded as a self-contained Act on the subject 
of limitation even as regards periods of limitation prescribed by it 
to which Ss. 184 and 185 are inapplicable. This is a Local Act to 
which the saving clause in S. 29 (6) of the Limitation Act applied^®; 
and in computing the period of limitation for a suit instituted under 
the provisions of S. 104-H, Bengal Tenancy Act, against the 
Secretary of State, the plaintiff was not entitled under S. 15 (2) 
of the Limitation Act to deduct the two months in respect of the 
notice required by S. 80, Civil Procedure Code,” and such suits 
had to be brought within six months specified in S. 104-H of the 
Bengal Tenancy Act.^® In Ranideo Singh v. Deputy Commissioner 
a case under the United Provinces Court of Wards Act (IV of 
1912), S. 54, where an order was given by a Revenue Officer direct¬ 
ing institution of civil suit within three months, and a notice was 
given to Court of Wards, but the suit was brought before expiry 
of two months, held that there was no reason for dispensing with 
the express provisions of S. 54 of the United Provinces Court of 
Wards Act, and as it was in no way impossible for the appellant 
to have complied with the section and yet have brought his suit 
within the time allowed, the suit was rightly dismissed. How¬ 
ever, in Srinivasa Ayyangar v. The Secretary of State for India,^^ 

13. Mitra’s Limitation Act, Vol. II, p. 873. 

14. Govindarajulu v. Ranga Row, 62 I. C. 255 (256)=40 M. L. J. 124; 
^compare Kirtyanatid v. Pirthi Chand, 12 Pat. 195=141 I. C. 760=1933 P. C. 

'52 (P. C.). 

15. (1917) 45 Cal. 934=45 I. C. 228. ^ 

16. The Secretary of State v. Shib Narain Hazra, 47 I. C. 502=22 
C. W. N. 802. 

17. Ibid., 47 I. C. 502 (Cal.). 

18. Gangadhar v. Secretary of State, (1918) 47 I. C. 524=22 C. IV. N. 
817=28 C . L. J . 536. 

19. (1919) 52 I. C. 643=22 Oudh Cas. 147; but cf. Baroda Kant Sen 
v. Court of IVctrds, 133 I. C. 537=1931 A. L. J. 949=1931 All. 752 (754). 

20. (1912) 38 Mad. 92; cf. lAngayya v. Chinna Narayana, (1918) 41 
68 
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the view taken was that S. 15, cl. (2) of the Limitation Act which 
excludes from the computation of the period of limitation, the 
lime occupied by the notice legally necessary to be issued before 
instituting certain actions, is applicable to suits brought under 
S. 59 of the Madras Rent Recovery Act (II of 1864). The 
question was held to be whether the special or local Act should be 
construed as excluding the applicability of the general provisions 
of the Limitation Act. This test is no longer necessary or appli¬ 
cable. Section 29 of the Act has now been amended by Act X 
of 1922, and the section will be applicable to periods prescribed by 
special and local laws unless specially excluded. 

526. The period of twelve years fixed in S. 48, Civil Proce- 
T.J. ,. , , ^ dure Code, cannot be extended by the 

S. 48, C.^p!^Code.° executing Court under S. 15 of the Limita¬ 
tion Act by the addition of the time during 
which a stay of execution was obtained by a prior order of the 
Court.Section 48 enacts a rule of procedure for all executing 
Courts, and is not controlled by S. 15 of the Limitation Act.*^ 
This section, according to the view taken by Judicial Commissioner, 
Oudh, contains an unqualified prohibition subject to the exceptions 
contained in cl. (2) thereof, against execution of certain kinds of 
decrees more than twelve years old^^; the Allahabad High Court 
takes the same view, that S. 48, Civil Procedure Code, is an enact¬ 
ment which forbids an order for execution upon a decree which 
is more than twelve years old^; and it does not in a strict sense 
provide a “period"" of limitation. The Madras High Court 

view, taken in several cases is, that the words 
prescribed for** means prescribed by this 
Act, i.e., prescribed for by the first schedule to the Act, though the 
words “in the schedule"" do not occur in the section as in Ss. 3 
and 6 of the Act^®; agrees with the view taken by the Allahabad 
High Court in Jurawcm v. Mahabir.^^ Section 48, Ci)vil Proce¬ 
dure Code, is therefore not controlled by S. 15 (1) of the Limita¬ 
tion Act. Hence an application for execution of such a decree 
stayed by an injunction or order of Court, filed after twelve years 


“Prescribed for,” 


Mad. 169 (F. B.) ; but see Secretary of State v. Venkataratnam, (1923) 46 
Mad. 488 (504) ; also S. 544, post. 

21 . Subbarayan v. Natarajan, (1922) 70 I. C. 396=45 Mad. 785=1922 
Mad. 268. 

22. Ibid., per Spencer, J., 70 P. R. 396=45 Mad. 785; Followed in 
Ganeshlal v. Imtiaz AH, 132 I.C. 257=1931 Oudh 351=8 O.W.N. 642. 

23. Ganeshilal v. Imtiaz AH, 132 I. C. 257=1931 Oudh 351=8 O. 
W. N. 642. 

24. Juravan Pasi v. Mahabir Dhar, (1918) 40 All. 198 =44 I. C. 24. 

25. Subbarayan v. Natarajan, (1922) 70 I.C. 396; Tandavamurti v. 
Durgamba, (1928) 113 I. C. 260; Narasimha v. Peruri, (1929) 115 I. C. 
509=1928 Mad. 1255. 

26. (1918) 44 I. C. 24=40 All. 98. 
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from the date of the decree, cannot be saved from the bar under 
S. 48, Civil Procedure Code, by excluding under S. 15 (1), Limita¬ 
tion Act, the time during which execution was stayed.^^ However, 
a different point of view was laid down by Oudh Judicial Commis¬ 
sioner’s Court, in Dhandevi v. Kashmiri Bank, and in Mohd, 

Amir Mirza v. Gauri the point was left undecided. In 

order to take advantage of the provisions of sub-S. (2) of S. 48, 
Civil Procedure Code, the decree-holder must prove that he was 
prevented from executing the decree by reason of fraud or force 
on the part of the judgment-debtor.^® 


TITLE IV: INJUNCTION OR ORDER. 

527. STAY OF SUIT: OR EXECUTION.—This section 

contemplates an absolute stay of execution 
Complete, not ^v^hich renders the decree-holder incapable of 
partia , taking out execution of the decree.The 

section does not apply to a limited stay as would be ordered by the 
notice under O. 21, R. 53 (1) This stay does not prevent 

either the holder of the decree sought to be executed or his judg¬ 
ment-debtor from seeking to execute the original decree and that 
being the case, time must be taken as running against them.®® In 
order to bring S. 15 of the Limitation Act into operation, it is 
necessary that the execution shall have stayed completely by an 
injunction or order.®^ An order which stayed the execution of the 
decree is an order which would not come under S. 15, being an 
order merely staydng the Court, but not putting an end to the 
rights of either the judgment-creditor or the judgment-debtor to 
apply for execution which within the terms of the order they are 
entitled to do.®® Where the decree-holders may have been debarred 
from one particular mode of execution, but it was still open to 
them to execute their decree in any other way, e.g., by attachment 
and sale of any moveable or immoveable property of the judgment- 


27. Ganeshi Lai v. Imtiaz Ali, 132 I. C. 257=1931 Oudh 351=8 O. W. 
N. 642; compare Dhandevi v. Kashmiri Bank, Ltd., 134 I. C. 878=1932 
Oudh 69=8 O. W. N. 1186. 

28. 1932 Oudh 69=134 I. C. 878=8 O. W. N. 1186. 

29. 1932 Oudh 246=137 I. C. 603=9 O. W. N. 513. 

30. Kirtyanand v. Pirthichand, (1929) 120 I. C. 315=1929 Pat. 597; 
also see and cf. Abdul Khadir v. Ahmed Shawa, (1913) 38 Mad. 419 (422) 
(Fraud and force of one judgment-debtor, not extending time under S. 48 
<2), Civil Procedure Code, against other judgment-debtors). 

31. Kirtyanand v, Pirthichand, (1929) 120 I. C. 315=1929 Pat. 597. 

32. Chanhasappa v. Holihasappa, (1924) 80 I. C. 239=48 Bom. 485= 
1924 Bom. 383. 

33. Ibid. 

34. Ram Bharosay v. Sohanlal, (1924) 82 I. C. 1=1924 All. 707. 

35. Kadimcherja Raju v. Kandapi Ayyaparaju, 1935 Mad. 352. 
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debtor, S. 15 of the Limitation Act does not apply.However, 
It has been held in a Burma case that a partial stay of execution^ 
c.g., a stay of execution in respect of a particular property against 
which execution is sought, amounts to a stay of execution within 
the meaning of S. 15 of the Limitation Act, so that in computing 
the period of limitation prescribed for an application for execution 
of a decree, the time during which the execution of the decree has 
been partially stayed should be excluded.®’’ 


528. The Madras High Court has held that there is no such 

general principle in the Limitation Act that 
if a certain person is to be excluded as 
regards one judgment-debtor it should be 

excluded as regards other judgment-debtors 
also.®® 


Stay of execution 
against one of the 
judgment-debtors. 


The Limitation law is primarily a law for the prevention of laches, and it 
looks somewhat anomalous to say that while execution can be taken out against 
a person throughout a certain period, a part of that period should be excluded 
from computation simply because there is a stay order in respect of another 
person to which S. 15 of the Limitation Act applies, and which should, 
therefore, be excluded from computation, certainly so far as that person 

IS concerned.”39 


In Sttbramanyu Chettiar v. Alagappa,^^ it was held that an appli¬ 
cation for execution against some defendants jointly liable under 
decree takes effect against all persons jointly liable. But, in 
Harendra Ldl v. Sham Lal,^^ the view taken was that where an 
application for execution made against two out ‘of four judgment- 
debtors was made in 1893, and a subsequent application against 
three persons was made in 1897, the third judgment-debtor was' 
not precluded from showing that the said application was barred 
by time. The view taken by the Allahabad High Court \n Ghulam 
Nasirtiddin v. Hardeo Prasad, that it was not relevant that the 
decree-holder might possibly have obtained execution of the decree 
against other property of his judgment-debtor conflicts with the 
trend of principles laid down above that the stay of suit or execution 
of decree must be complete and not partial. 


36. Kirtyanand v. Pirthichand, (1929) 120 I. C. 315=1929 Pat 597 
(On appeal, 1933 P. C. 52). 

37. Nachiappa v. Maung Pa, (1918) 46 I. C. 399=3 U. B. R. 73; also 
see Vellayan v. Muthayan, (1920) 13 L. W. 59=1921 M. W. N. 188=61 
I. C. 901=1921 Mad. 116. 

^8. Vet take Kakkatu v. Seshan Pattcsr, (1928) 110 I. C. 518=1928 Mad. 
627—51 Mad. 583; Diss. from Vellayan v. Muthayya, 61 I. C. 901=1921 
Mad. 116 1921 M. W. N. 188 (Where it was held that stay of execution 

of decree against one of joint judgment-debtors saves time against all). 

39. Ibid., 110 I. C. 518=1928 Mad. 627=51 Mad. 583; also see and cf. 
Abdul Khadir v. Ahmed Shaiva, (1913) 38 Mad. 419 (422) (Fraud or force 
of one judgment-debtor, not extending time under S. 48, Civil Procedure 
Code, against other judgment-debtors) . 

40. (1906) 30 Mad. 268. 

41. (1899) 27 Cal. 210. 
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Vesting order. 


529. Section 15 of the Limitation Act relates to injunctions 

or orders of Court, and not to royal pro- 
r er or stay. clamations which prevent the institution of 

suits by alien enemies.*^* There must be a clear order of a Civil 
Court staying the execution of the decree. It is not sufficient that 
the matter is adjourned from time to time, without a written order 
staying the execution, though the order in writing is not necessary.^® 

Under the provisions of Chota Nagpur Encumbered Estates 

Act, there is a “bar” to all pending proceed¬ 
ings, and all processes, executions and 
attachments for or in respect of debts and liabilities, limited in 
their operation to the period during which the management con¬ 
tinues. It was held in Mathura Prasad Singh v. Jogeshwar Prasad 
Singh,"^ that this bar really means not an absolute bar, but a stay 
of proceedings for cl. (6) of S. 12 shows that in certain circum¬ 
stances proceedings may be revived. The order under S, 2 bringing 
the estate under protection was held to be a vesting order staying 
all proceedings, and the period of protection should be excluded 
under S. 15 of the Limitation Act. This ruling has been commented 
upon in the later case of Khairullah v. Panday Lachmi Ram*^ as 
having made an observation which was obiter, and not necessary for 
the decision of the case which rested on acknowledgment extending 
period of limitation under S. 19. It has been held that a vesting 
order imder S. 2 of the Chota Nagpur Encumbered Estates Act 
does not bar the institution of suits against the estate, and a 
plaintiff seeking to enforce the claim against the estate is not, there¬ 
fore, entitled in computing the period of limitation to exclude the 
period of time between the date of the vesting order and the date 
of the release of the estate.*® Section 15 of the Limitation Act 
cannot be applied to a case where a vesting order has been passed 
under S. 2 of the Chota Nagpur Encumbered Estates Act, and the 
properties have been subsequently released under circumstances 


42. Deutsch Asiatische Bank v. Hiralal Burdhan & Sons, (1918) 47 I. 
C. 122 [On appeal 46 Cal. 526 (533) =47 I.C. 398]. 

43. Vishwanath v. Narsu Tulsidas, (1921) 60 I. C. 916=1921 Bom. 33 
=23 Bom. L. R. 107; also see Thakamoyi v. Nadiar Chand, (1916) 36 I. C. 
939(c). 

44. (1926) 94 I. C. 624=1926 Pat. 260 (262)=5 Pat. 904=9 P, L. 
T. 247; also see Tekait Mahahir v. Chota Nagpur Banking Association, Ltd,, 
1927 Pat. 105=99 I. C. 959=8 P. L. T. 189 (Effect of the Amending Act, 
VIII of 1922, Behar and Orissa Act, considered) . 

45. (1927) 105 I. C. 643=7 Pat. 109=1928 Pat. 179 (182); Relied in 
JMahdbir Prosad v. Bhupal Rant, 1929 Pat. 694=10 P. L. T. 879=9 Pat. 

385 (F. B.). 

46. Khairullah v. Panday Lachmi Ram, (1927) 105 I.C. 643=7 Pat. 109 
=1928 Pat.^ 179 (182) ; Dissented from Kameshar Prasad v. Bhikan Narain 
Singh, 20 Cal. 609 (Where it was held that the effect of 2nd portion of S. 3, 
is to bar all suits instituted after the vesting order is made and whilst it 
as in force). 
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other than those mentioned in cl. (2) of S. 12 of that Act. The 
reasoning adopted by the learned Judges (Das and Allanson), is 
that assuming that the institution of the suit was stayed by an 
injunction or order, there was no order in the case withdrawing 
the injunction. According to interpretation of S. 12 of the 
Encumbered Estates Act, the injunction remains in force, there 
being no order withdrawing the injunction, and the case does not 
fall to be considered under S. 15 of the Limitation Act.**^ 

530. In Satish Mohini Dehya v. Pahna Bank, the 

Form of order. learned Judges, Fletcher and Sir Syed 

Shamsul Huda, JJ., looked into the substance 
of the order and not the mere form, and held that so long as the 
decree could not be executed till another litigation was disposed 

of, S. 15 applied. In SatdcTj Navain v. Padhsy Ktiav,^^ Sir Dawson 
Miller, C.J., observed that 

it is essential to look at the real effect of the order and not merely at the 
form”. 

Similarly, it has been held by the Madras High Court that S. 15 
of the Limitation Act is applicable to a case where a plaintiff was 
in substance prevented from enforcing his claim by reason of a 
decree order.®® 


Illustrations. 

(1) Where after the final decree in a mortgage suit had been set aside 

in appeal and the case as against them was ordered ' 
Decree not exe- to be re-tried, the Court declined to issue execu- 
cutable till disposal tion of the decree as against the other defendants 
of another litigation, until the liability of the defendants against whom the 

decree had been set aside was finally settled, held 
that the order “striking off the execution of the case for the present” was 
in effect an order staying the execution within the meaning of S. 15, 
Limitation Act.i 

(2) Where the High Court passed an order directing execution to proceed 

upon the decree-holder giving security to the satis- 
Order staying exe- faction of the executing Court for the due per- 
cution on security. formance of any order made by the Privy Council; 

but the condition imposed was impossible of per¬ 
formance, and the execution proceeding was dismissed owing to the in¬ 
ability of the decree-holder to provide the security; held, that the order 
was in effect an order staying the execution and the decree-holder was en¬ 
titled to exclude the period from the date of the order of High Court, to the 
date of the dismissal of judgment-debtor*s appeal in Privy Council.® 


47. Khairullah v. Panday Lachmi Ram, (1927) 105 I.C. 643 (646)=7 
Pat. 109=1928 Pat. 179 (182). 

48. (1918) 47 I. C. 907. 

49. (1919) 53 I. C. 9=5 P. L. J. 39. 

50. (1927) 105 I. C. 304=1927 Mad. 997=53 M. L. J. 520 (Kolluri 
Lakshminarayana v. Kamhhampati Lakshmipatt). 

1. (1918) 47 I.C. 907 (Cal.) ; also see Gohindnathy. Basiruddin, (1921) 
64 I. C. 594 (Cal.). 

2. (1919) 53 I.C. 9=5 P. L. J. 39. 
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(3) Where after the execution of a promissory note, a third person 

instituted a suit against the payee, and the execu- 
Prevcntion from tant of the promissory note for a declaration that 
filing suit. he, and not the nominal payee, was the real person 

entitled to the amount due under the instrument, 
and obtained such a declaration in the Court of first instance, and the payee 
instituted a suit on the promissory note after getting this decree reversed 
in appeal, held, that in computing the period of limitation for the suit the 
payee was entitled under S. 15 of the Limitation Act to exclude the period 
of time during which the decree declaring that he was not entitled to the 
amount, was in force.^ 

(4) Where plaintiff, a third mortgagee, obtained a preliminary decree 

under R. 4, O. 34, Civil Procedure Code, but no pay¬ 
ment was made by the last date for payment by the 
mortgagor, and in the meantime the second mort¬ 
gagee obtained a decree on his mortgage, in which 
the Court expressed the opinion that the third mort¬ 
gagee could not sell the property, which was common 
to the two mortgages, before he had paid up the 

second mortgagee, and a payment being made on a certain date, the second 
mortgagee applied six months later under sub-R. (2) of R. 5 of O. 34, 
for a decree for sale of the mortgaged property; held, that the application 
was not barred by limitation, because the third mortgagee’s right to apply 
for a decree absolute was temporarily suspended by the decree, and was 
not revived till the date on which payment was made.^ 

(5) An executing Court is competent to stay execution of a decree 

from time to time. Where an execution of a decree 
Stay of execution had been stayed as regards one half share of one of 
partly by injunction, the properties to be sold, by injunction, and as re- 
partly by order. gards the remaining properties by an order of the 

execution Court itself, the decree-holder in calculat¬ 
ing the limitation for a subsequent application for execution is entitled, under 
S. 15 of the Limitation Act, to deduct the time during which the injunction 
and the order continued, the date on which the injunction was issued and 
the order was made, and the date on which the injunction and the order ceased 

to be operative.® 

530-A. The execution must have been stayed by injunction 
or order, either express or necessary, implied from the order or a 
collateral obligation. 

Illustrations. 

(1) Where an application for sale of mortgaged property in execution 
of the final decree was dismissed for non-payment of hatta by the applicant, 
but on the previous day to the passing of this order, a suit filed by another 
in which the mortgagee-decree-holder was impleaded was decreed declaring 
that mortgaged property belonged to mosque, and that the mortgage was 
invalid, and unenforceable: and an appeal by mortgagee-decree-holder was 
allowed against this decree, and subsequently an execution application was 
filed for sale of mortgaged properties beyond three years from date of 
dismissal of prior application, held, that S. 15 of the Limitation Act was 
not applicable, and the application was barred by time.® 

3. (1927) 105 I. C. 304=1927 Mad. 997=53 M. L. J. 520. ^ 

4. Hemendra Mohan v. Noresh Chandra, (1921) 62 I. C. 418—25 

C. W. N. 376=33 C. L. J. 260. , ^ 

5. Gobindnath V. Basiruddin, (1921) 641. C. 594—34 C. L. J. 163. 

6. (Bala Tripura) Sundaramma v. Abdul Khader, 1933 Mad. 418=143 

I. C. 1=56 Mad. 490 (F. B.). 


Temporary sus¬ 
pension of mortga¬ 
gee’s right to apply 
for decree abso¬ 
lute. 
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(2) The acceptance of a rent decree as security for costs of appeal to 
Privy Council, did not involve any order staying its execution so as to 
enable the decree-holder-appellant to deduct the time that elapsed between 
the acceptance, and his subsequent application for execution of rent decree,^ 


Striking off exe¬ 
cution against in¬ 
solvent judgment- 
debtor. 


(3) An order striking off an execution application on the ground that 

the judgment-debtor had been declared insolvent, 
was treated as amounting to an injunction, and when 
execution application was renewed against persons 
not adjudicated insolvents, the period during which 
the execution had been stayed by the order of the 
Court was excluded assuming that the 2nd application 
was a new application, and not one for revival of previous proceedings.* 

531. It has been pointed out in S. 529, above, that an order 

staying suit or execution must be a clear 

he^rlngs*^”*”^”^^ order of the Court: though it may be express 

or necessarily implied from the substance of 
the order, as distinguished from its form (S. 530, above). 

Where there is a stay of sale in execution at instance of 
decree-holder, such stay cannot be regarded as a legal stoppage of 
the execution proceedings, so as to entitle the decree-holder to the 
benefit of S. 15 of the Limitation Act.® This section does not 
apply where the hearing of an application for the execution of a 
decree stands adjourned for some time in consequence of an 
OK* f f • ^ objection of the judgment-debtor to the 
m^t-deM "r."" execution.^® Every order for adjburnment 

of an execution case, is not an order staying 
execution, and each case has to be decided on a consideration of 
the question whether the order has the effect of staying execution.^^ 
To bring into force the provisions of S. 15 of the Limitation Act 
in respect of an application for the execution of a decree, it is 
essential to point out the injunction or order, staying the execution 
of the decree, the date on which it was issued or made, and the 
date on which it was withdrawn.^^ 

532. ORDERS WHETHER AMOUNTING TO STAY 

OF SUIT OR EXECUTION.—An order 

fault**”*^*^^ really one for dismissal of the appli¬ 

cation for execution in default of the decree- 
holder, and not an order by Court for stay of execution, cannot be 
availed of under S. 15, Limitation Act.^® 


7. Midnapore Zamindari Co. v. Deputy Commissioner. 44 I. C. 570= 
3 P. L. J. 132. 

8. Tarachand Ghan^hamdas v. Jugal Kishore, (1919) 51 I. C. 64 
<P.C.). 

9. Kesho Prasad v. Harbanslal, (1919) 53 I. C. 85 (Pat.). 

10. Thakamoyi v. Nadiar Chand, (1916) 36 I. C. 939 (c). 

11. Ganga Singh v. Sheo Prasad, (1929) 119 I. C. 890=7 Pat. 829= 
1929 Pat. 36. 

12. Ram Bharosay v. Sohan Lai, (1924) 82 I. C. 1=1924 All. 707. 

13. Asa Nand v. Bishan Singh, (1931) .13M/ 7.. 345=1931. Lah.. 125. 
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IlUisiraiion. 

Where an appilication for execution was consigned to the record room, 
on the ground that the decree-holder is absent, and application has been 
presented ‘by certain judgment-debtors for insolvency, the order is one for 
•dismissal in default.^®-ft 


533. The period allowed to the judgment-debtor for payment 

of the money, although this may be on the 
^ Order grating request of the parties, is a period during 

j'ldg- ^hich execution remains stayed, and is 
men e or. deducible under S. 15 of the Limitation Act, 


in computing period of limitation for an application for transfer of 
execution.'^ In Ju/raman v. Mahahir,^^ it was observed that an 
order passed by the executing Court granting time to judgment- 
debtor is not a stay of execution. This obiter dictum has been 
followed by the Lahore High Court in Amin Chand v. Khiali,^^ 
where the order being ultra vires, S. 15 of the Limitation Act 
•could not be applied as there was no stay of execution by injunc¬ 
tion or order within the meaning of the section. But, in Ganga 
Singh v. Sheo Prasad/"^ the Patna High Court held that an order 
.granting time to the judgment-debtor amounted, under the cir¬ 
cumstances of the case, to an order staying execution, and the 
decree-holder was entitled to a deduction of such time. In 
Krityanand Singh v. Prithi Chand, where a receiver appointed 
in an administration suit was ordered to pay a decree-holder a 
certain amount half-yearly in respect of the judgment-debt had 
paid nothing, and the decree-holder put in an application in the 
administration suit asking the receiver to pay, and the Court 
ordered the decree-holder to wait for some time, and this order 
was set aside on appeal, it was held that the order of the Court in 
the administration suit, when no application for execution of the 
•decree was pending, was not a stay of the execution within the 
meaning of S. 15, Limitation Act. 

534. An order postponing execution of a decree or ordering 

payments by instalments under O. 20, R. 11, 
Order amending Civil Procedure Code, is virtually an order 
the decree. amending the decree, and where on an appli- 

•cation for postponement of a decree signed by all parties, the Court 
endorsed the expression “reco^ded’^ it was held to be an order 
•granting the application and amending the decree in the terms of 
the prayer. Such an order amending the decree gives a fresh 

23-a. Asa Nand v. Bishan SitigH, (1931) 131 I.C. 345 1931 Lah.. 125. 

14. Mt, Sahctdra v. Mahant Bhagwandas, (1924) 94 I. C. 482=1926 
All. 473. . . 

15. (1918) 40 All. 198. 

16. (1927) 100 1. C. 475=1927 Lah. 106=28 P. L. R. 93. 

17. (1929) 119 I. C. 390=1929 Pat. 36 (37)=7 Pat. 829. 

.18: • 1933 P.'C. 52=141 I. C. 760=12 Pat. 195=60 I. A. 43 (P.C.). 
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period of twelve years, under S. 48, Civil Procedure Code, from 
the date when the said order is to take effect.^® 


535. Where a Receiver is validly appointed, after decree, to 
. . ^ collect outstanding debts for the pur- 

executing the decree, the decree- 
holder is entitled to the benefit of S. 15 of 
the Limitation Act.^® An order appointing a Receiver operates 
in substance as an order staying further proceedings by the decree- 
holder, and the period during which such order subsists should be 
excluded within S. 15 of the Limitation Act in computing the 
period of limitation for making an application for execution.^^ 


Illustrations. 

(1) In a suit by the widow of a deceased partner to wind up the partner¬ 
ship, the surviving partner was prohibited by the Court, at the instance of 
the plaintiff, from collecting debts due to the firm. After decree, on the 
application of the plaintiff, a Receiver was appointed to collect outstanding 
debts for the purpose of executing the decree. Held that, the suit by the 
receiver to recover the debt due to the firm, of a date prior to the suit, was 
entitled to the benefit of S. 15, Limitation Act .22 

(2) Where during the pendency of an appeal to the Privy Council in a 
suit on a mortgage, an order is made for the appointment of a receiver with 
a direction upon him to pay the interest due to the mortgagee, it operates in 
substance as an order staying further proceedings, inasmuch as so long as 
the receiver is in possession of the mortgaged properties, it is clearly in¬ 
competent to the plaintiffs to ask for an order that the co-defendants do put 
the plaintiff in possession of the properties .22 


536. According to the Calcutta High Court, in computing 

the period of limitation for an application 
for execution of a decree, the decree-holder 
is entitled to deduct the period during which 
the execution of the decree was stayed by 
an order of Court attaching the decree.®^ The attachment of a 
decree, under O. 21, R. 53, Civil Procedure Code, operates as stay 
of execution by order of Court.®® An attachment before judgment 
is not an injunction or order staying execution within the meaning 
of S. 15, Limitation Act, no matter whether the subject-matter of 


Attachment 

debts. 


Calcutta. 


19. Perumal Naicker v. Davood Rowther, (1916) 34 I. C. 393 (Mad.). 

20. Shunmugam v. Moidin, (1884) 8 Mad. 229. 

21. Narain Singh v. Kedarnath Singh, (1922) 66 I. C. 97=1922 Pat. 
201=1 Pat. 435. 

22. Shunmugam v. Moidin, (1884) 8 Mad. 229, supra. 

23. Narain Singh v. Kedarnath Singh, (1922) 66 I. C. 97=1922 Pat. 
201=1 Pat. 435. 

24. Charu Chandra v. Fanindra, (1922) 68 I. C. 897=1923 Cal. 310 (2) ; 
cf. Andhar Chandra v. Lai Mohandas, (1897) 24 Cal. 778 (Held, that the 

attachment of a decree does not prevent the holder of a decree from exe¬ 
cuting it) . 

25. Kiranshashi v. Chandrika Prosad, (1915) 30 I. C. 587 (Cal.). 
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Madras. 


to 

the attachment is a decree or any other property.*® But the 

Bombay Bombay High Court has held in Chan- 

basappa v. Holihasappa^^'^ that S. 15 of the 
Limitation Act applies only to an absolute stay and not to a limited 
stay as ordered by a notice under O. 21, R. 53 (1) {h) of the 
Civil Procedure Code, 1908. Such an order of stay does not pre¬ 
vent either the holder of the decree sought to be executed or his 
judgment-debtor to execute the original decree and does not, there¬ 
fore, interrupt the running of time against them. According to 

the Madras High Court, the attachment 
of a book-debt does not operate as an 
injunction within the meaning of S. 15 of the Limitation Act.*® 
But when a decree is attached, the form of attachment is given in 
Appendix E, Forms Nos. 22 and 23, and in accordance with those 
■ forms, there would not really be any injunction against execution, 
for the attaching decree-holder cannot execute the decree himself.*^ 
However, in the case of an attachment before judgment, where 
the order issued by the Court prohibits the execution of decree by 
any one, this amounts to an injunction within S. 15 of the Act.®^ 
In T, Unni Koya v. A, P. a case under the Code of 1882, 

it was held that where decree is attached the decree-holder cannot 
take any steps to execute the decree. In Shib Singh v. Sitaram,^^'^ 

it was held by the Allahabad High Court that 
Allahabad. order of attachment under S. 268, Civil 

Procedure Code, 1882 (O. 21, R. 46, Civil Procedure Code) was 
not equivalent to an injunction or order staying a suit; and the 
case did not come within S. 15 of the Limitation Act, An order 
of attachment of a debt does not mean that the person to whom 
the debt was originally due should be barred from bringing a suit 
in respect of it. What it prohibits is the recovery of the debt, and 
the payment of it by the debtor to the creditor. This view was 
adopted in The Collector of Etawah v. Beti Maharani,^^ in preference 
to that expressed by Sir Charles Turner in Shunmugam v. Moidin.^^ 
This was confirmed on appeal by their Lordships of the Privy 
Council: and the ruling in Shib Singh v. Sita Ram,^ was referred 


26. Mansur AH v. Abboycharandas, (1917) 40 I. C. 816 (Cal.). 

27. (1924) 80 I. C. 239=1924 Bom, 383=48 Bom. 485; also see Saroj 
Ranjati v. Jay Durga, 38 C.W.N. 67^^58 C.L.J. 150; and Gopala Menon 
v. Anujan Raja, (1911) 22 M. L, J. 146=13 I.C. 179. 

28. Rangaswatni 'Chetti v. Thangavelu Chetti, (1919) SO I. C. 380 ^ 

42 Mad. 637. 

29. Kallepalli Rajilagiripathy v. Kallepalli Bhavani Sankaran, (1924> 

80 I. C. 103=47 Mad. 641=1924 Mad. 673. 

30. Shunmugam v. Moidin, (1884) 8 Mad. 229. 

31. (1911) 35 Mad. 622. 

31-a. (1890) 13 All. 76. 

32. (1892) 14 All. 162 (167). 

33. 8 Mad. 229 (C/. 17 All. 198, P.C.). 

34. (1894) 17 All. 198 (P. C.). 
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to and approved. Where an attachment before judgment issued 
by a Court at the instance of a third party, prohibited the creditor 
from recovering, and the debtor from paying, the debt, it was held 
that an order in those terms was not an order staying the institu-* 
tion of a suit within the meaning of S. 15 of the Limitation Act, 
whether the attachment was one after decree or before judgment.®® 
As to the case of an execution temporarily suspended by an injunc¬ 
tion, see Balwant Singh v. Budh Singh.^^ 
The Lahore High Court has held in a recent 

case that 

“when a decree is attached in execution of another decree, the former decree 
can be executed either by the attaching decree-holder or by the decree-holder 
in the attached decree but only in the first instance for the benefit of the 
attaching decree-holder, and nothing can be paid to the judgment-debtor of 
the attaching decree-holder till the decree in execution of which the other 
decree was attached has been satisfied.”®’’ . 


Taxation of costs. 


537. All the authorities show that the taxation of costs is not 

a condition which must be performed before 
an action on an attorney's bill might be 
brought. Consequently, an order for taxation cannot affect the 
plaintiff’s right to bring his action.®® The order could only affect 
the right to institute a suit, if it was an order relating to something 
which was a condition precedent to the bringing of the suit.®® It 
was held, therefore, in Makhamlal Mukerjee v. Nalin Chandra 
Giipta/^^ that a simple order for taxation of costs did not stay, by 
injunction or order, the institution of any suit by the solicitor. 


538. An order adjudicating a person as an insolvent does 

not operate as an order staying execution of 
Effect of insol- decree against him. An application for 

vency of judgment- execution by a secured creditor against a 
' debtor declared to be an insolvent, prior to 

the passing of the decree, must be presented within the same period 
of limitation as against an ordinary judgment-debtor.'*^ An order 
under S. 16 (2) of the Provincial Insolvency Act contains only a 
direction that before a suit is brought a condition precedent should 
be complied with, namely, the obtaining of leave to sue from the 


35. Shib Singh v. Sita Ram, (1894) 17 All. 198 (P.C.) ; Relied in Rama- 
^ami v. Gobindasami, (1918) 42 Mad. 319 (321). 

36. (1920) 42 All. 564; Relied on Ruddar Singh v. Dhanpal Singh, 
<1905) 27 All. 334. 

37. Maheshdas Chanandas v. Mehnga Ram, 1934 Lah. 142=150 I. C. 
174=36 P. L. R. 147. 

38. Makhamlal Mukerjee v. Nalin Chandra Gupta, (1907) 35 Cal. 
171 (175) (Per Harrington). 

39. Ibid. • V. ' 

« « . • > 

40. Ibid. ." ' *' ’ ' 

41. Sri Ram v. Ram Prasad, (1929) 4 Luck. 241=1^ Oudh 71=113 

I. C. 81=5 O. W. N. 1134. . ... * • 
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Court.^^ Section 15 of the Limitation Act does not operate to 
save limitation in cases where the suit could have been instituted 
on complying a preliminary requisite in that behalf.^” When once 
time has begun to run against a plaintiff for the institution of a 
suit which he is competent to file, it will continue to run unless* 
stopped by some provision of the Limitation Act.^"* Consequently, 
where after a debt has become due and payable, and time has begun 
to run against the creditor, the debtor is adjudicated insolvent, but 
his petition is subsequently dismissed and the order is can¬ 
celled, the time during which the insolvency proceedings were 
pending is not to be deducted in computing the period of limitation 
for a suit brought by the creditor.**® 

“It cannot be said that when an adjudication order is made, there is any 
injunction or order against the institution of a suit by a creditor. Before a 
creditor can institute a suit he must comply with the formality prescribed by 
the section, and it is only when leave is refused that it can be said that 
there is an injunction or order staying the institution of the suit 

The mere fact that a judgment-debtor has applied to be declared 
an insolvent would not prevent the decree-holder from executing 
his decree, unless the proceedings in execution are stayed by order 
either of the insolvency Court or the Court executing the decree. 
But, an order striking off an execution petition on the ground that 
the judgment-debtor had been adjudicated an insolvent and the 
decretal amount had been entered in the schedule of debts, arnounts 
to an injunction within the meaning of the section.**® Section 17 
of the Presidency Towns Insolvency Act does not contain an 
absolute prohibition against the filing of suits in respect of debts 
provable in insolvency. It merely requires a person who wishes 
to sue an insolvent to obtain permission from the Insolvency Court 
to do so.*® Where a creditor takes no part in the insolvency 
proceedings of his debtor, he is not entitled to the benefit of 


42 Ramaswatny Pillai v. Govindasami Naicker, (1919) 49 I. C. 625 
=42 Mad. 319=36 M. L. J. 104=25 M. L. T. 247=1919 M. W. N. 698. 

- 43. Ibid., 49 I. C. 625=42 Mad. 319. .... 

44 See S. 9, Limitation Act, also see Sidhraj Badhraj v. Ah Hajx^ 
(1922) 67 I C 757=47 Bom. 244=1923 Bom. 33; and cf. Parameswaran 
V. Seshan, ^ Mad. 583=1928 Mad. 627 (Where the question was left un¬ 
decided) . 

45. Ibid., 67 I. C. 757=47 Bom. 244. 

46.. Ibid., 67 I.C. 757=47 Bom. 244; Relied on 49 I.C. 625—42 Mad. 

. 47. - Ram Das v. Kanshi Ram, (1912) 14 I. C. 335=80 P. W. R. 1912 

=155 P. L. R. 1912. 

48. Tara Chand v. Jugal Kishore, (1919) 51 I. C. 64—17 P. W. R. 

1919 ^ 

49, Greenhurgh v. Xaxier, (1921) 64 I.C. 50 (L.B.) ; c£. Nk K. M, 
M. Cheity v. JLutchman, 52 I. C. 934=12 Bur.^ L. T. 93 {Held, t a 
creditor's proving of ddbts in insolvency is sufficient to enable him to take 

the benefit of S. 14, Limitation Act). 
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either S. 14 or of S. 15 of the Limitation Act.®° But, where a 
person was adjudged an insolvent, and the Judge' passed an order 
directing the Nazir to take possession of the property, which was 
the subject-matter of a protracted litigation, the creditor’s suit for 
possession of the property when it was restored by the Court to 
one of the parties, was held to come within the benefit of the 
provisions of S. 15, Limitation Act.^ 


539. Where an order staying execution of a decree is expressly 

limited to one judgment-debtor and permits 
execution against the other judgment-debtor, 
the period during which the stay order had 
effect cannot be excluded under S. 15 of the 
Limitation Act as regards execution against 
the latter in computing the period of limitation when they are joint- 
debtors.^ Where one of the two joint judgment-debtors is 
adjudicated an insolvent, the adjudication cannot have the effect of 
preventing time for execution of the decree from running against 
the other judgment-debtor under S. 15, Limitation Act.® 


Effect of insol¬ 
vency of one of 
the judgement- 

debtors. 


540. Limitation for proving debts ceases to run during insol- 

vency proceedings.^ The legal position 

ment ^of ^ad'ud^^a” appear to be that the limitation would 

tion. against the suit by a creditor, even 

though he has the permission of the Insol¬ 
vency Court to sue the debtor before the adjudication has been 
annulled. Where the suit is brought after annulment, the whole 
period of the proceedings up to annulment can be deducted in the 
computation of the period of limitation.® It was held by the 
Madras High Court, in Machanjeeri Ahmed v. Govinda Prahhu,^ 
that where an adjudication was still in force a creditor was not 
entitled, in computing the period of limitation for a suit, to exclude 
the time during which the insolvency proceedings were pending. 
And, consequently, the course taken by the Court was to permit 
the creditor to withdraw the suit with liberty to bring a fresh suit. 
A similar course was adopted in the Rangoon case in view of the 
position aforesaid that the adjudication had not yet been annulled; 
.and were it subsequently annulled, he would have plenty of time 
to file the suit again. 


50. Greenburgh v. Xavier, (1921) 64 I. C. 50 (L. B.). 

1. Untrao v. Ramkishan, 1932 Lah. 281 (282)=137 I. C. 820=13 Lah. 
70. 

2. Vettakke Kakkatu v. Seshan Pattar, (1928) 110 I.C. 518=51 Mad. 
583=1928 Mad. 627. 

3. Ibid., 110 I. C. 518 (520). 

4. Bandeally Jaffer v. Peer Mahanted, 1933 Rang. 75=146 I. C. 124. 

5. Ibid. 

6. 1928 Mad. 977=114 I. C. 227=51 Mad. 862. 

7. 1933 Rang. 75=146 I. C. 24, supra. 
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541. The Presidency Towns Insolvency Act, S. 25, expressly 

provides that any insolvent who shall have 

No bar submitted his schedule may apply to the 

of judgment-debtor. _ ^ ^ wu r- / 

Court for protection, and the Court may, on 


such application, make an order for the protection of the insolvent 
from arrest or detention.® There is also a provision in that section 
that no such order shall operate to prejudice the right of any 
creditor in the event of such order being revoked or the adjudica¬ 
tion annulled.® Accordingly, where the creditor in execution of 
a money decree had a judgment-debtor brought up under arrest in 
Court, and on the production of an adjudication order from the 
High Court under the Presidency Towns Insolvency Act, he was 
released some times later, and the execution proceedings dropped; 
it could not be held that the decree-holder’s execution arresting the 
judgment-debtor was staying of the execution by an injunction or 
order within the meaning of S. 15 of the Limitation Act.^® 


542. DEDUCTION OF TIME.—A decree-holder cannot 
claim to exclude in his favour the time during which no injunction 
or order was in force against him.^^ And, time begins to run 
against the decree-holder when the bar to execution which had 
been imposed by the injunction is removed.^^ Therefore, under 
this section the decree-holder is entitled to deduct the perk) 
between the day on which the injunction is issued, and the day on 
which it comes to an end."® A stay of execution granted “pending 
the final decision of the suit” does not imply that execution is to 
be suspended until the period of limitation for an appeal has 
expired or until such appeal has been decided, but means no more 
than until the decision of the suit by the Court of first instance." 


Illustrations, 

(1) Where a temporary injunction was issued “till further orders m a 
suit, a dismissal of the suit puts an end to the injunction, without any further 

orders being passed. 

(2) Where a decree-holder in whose favour a decree for sale on a 
mortgage was followed by an order absolute for sale, applied for sale of 
property in April, 1893; but one of the judgment-debtors sued to set aside 


Basudeo Prctsad Sahu, (1918) 47 I.C. 


798 


Venkatachallam, (1915) 26 I. C. 


267 


8 . Sheo Saran Ram v. 

(Pat.). 

9. Ibid. 

10. Ibid. 

11. Doraisami Reddi v 
at page 270=27 M. L. J. 734. 

12. Ruddar Singh v. Dhanpal Singh, (1903) 26 All. 156. 

13. Balwant v. Budh Singh, (1920) 42 All. 564 (566) =56 I. C. 

=18 A. L. J. 642. 

14. * Madho Prasad v. Draupadi Bibi, (1921) 43 All. 383=1921 All. 99. 

15. Chunni Kunwar v. Durga Prasad, A. W. N. 1887, p. 297, also see 
(1870) 14 W. R. 384. 
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the decree on ground of fraud, and obtained an injunction pending the deci¬ 
sion of suit, in December, 1893 and the judgment-debtor’s suit was dis¬ 
missed by the appellate Court in April, 1895, and this was affirmed by the 
High Court in August 1897, held, that the decree-holder was entitled to deduct 
the time between the dates of issue of the order in 1893 and the appellate 
Court’s order dismissing the suit in 1895.^® 

(3) In Desraj Singh v. Karan Khan^"^ a decree for sale had been obtained 
in March 1885; and an application for execution was made in January 1887. 
An objection filed by the wife of the judgment-debtor was allowed in January, 
1888. The decree-holder obtained a declaratory decree in June, 1888 that the 
property was liable to sale under his decree, and appeal to District Judge 
was dismissed in August, 1888, and a second appeal failed in May, 1892. 
The application for execution filed more than 3 years after June, 1888 was 
held time-barred. 

(4) A decree for sale of hypothecated property was made absolute in 
August, 1913. Pending application for execution, the objectors instituted 
a declaratory suit in December, 1914, that the decree had been obtained by 
fraud. The suit was dismissed in April, 1915: but the appeal was dismissed 
two years later. Held, that the bar of injunction came to an end in April, 
1915, on dismissal of suit.^® 

(5) An order for stay of execution was passed conditionally on security 
being given. Held, that the person against whom such order was passed, 
was entitled, under S. 15, Limitation Act, to the exclusion of the period 
from the date on which the order is made even though the condition is per¬ 
formed and the order becomes absolute only on a later date.^^ 

(6) Execution of a mortgage-decree for sale of a house was stayed by 
injunction in September 1917: but half of the house was sold in November, 
1917, as a step-in-aid of execution. Held, that the injunction was in force 
from November, 1917 to the date when it became dissolved in November, 
1918.20 

(7) An injunction restraining a defendant from, drawing money in Court 
was granted subject to plaintiff paying interest. The suit being dismissed, 
an appeal was filed in which injunction was granted. The suit was ultimately 
dismissed by the High Court. Held, that there was no injunction restraining 
the decree-holder from applying for interest at any time; and on the first 
dismissal of suit, time began to run for recovering interest .21 

TITLE IV: CLAUSE (2). 

543. PERIOD OF NOTICE.—This sub-S. (2) is new. It 
permits the period of notice of suit to be excluded in all suits of 
which notice is required by law. 

Under S. 80, Civil Procedure Code 
S. 80, C. P. Code. (S. 424 of the Code of 1882), it is enacted 

that 


16. Ruddar Singh v. Dhanpal Sing ft, 26 All. 156. 

17. (1896) 19 All. 71; Relied on 1 All. 355.(F.B.). 

18. Balwant Singh v. Budh Singh, (1920) 56 I. C. .1006=42. All. 564. 

19. Thayyamurthi v. Odayyappan, 99 I. C. 632=1927 Mad. 391=25 L. 

W. 108. . . ... 

20. Lai Pasi v. Ram Saranlal, (1924) 78 I. C. 478 (Pat.). • 

21. Venkatarama Ayyar v. 5*. I. Bank, 104 I.C.. 750=1927 Mad. 927. 



S. 15] 


Computation of Period of Limitation. 


553 


“No suit shall be instituted against the Secretary of State for India in 
Gotmcil, or against a public. officer in respect of any act purporting to be 
done by such public officer in his official capacity, until the expiration of two 
months next after notice in writing.” 

The terms of this section are imperative, and admit of no exceptions 
or implications.*^ A suit not complying with its provisions cannot 
be entertained by Court.** There are certain other Acts under 
which notice of suit is necessary, e,g., suits against Municipalities 
require notice under the various District Municipalities Acts of 
different Provinces; and, suits against Court of Wards; or suits 
against Railway Administration, As such notices are obligatory, 
no suit can be instituted before the expiiy of the period of statutory 
notice.** In computing the period of limitation for a suit against the 
Secretary of State, or against the public officer when acting in his 
public capacity, the period of two months notice shall be excluded 
under the provisions of cl. (2) of S. 15 of the Limitation Act.' 
As a plaintiff is debarred by cl. (1) of S. 634 of the Calcutta 
Municipal Act (Bengal Act III of 1899) from commencing a suit 
until the expiration of one month after delivery of notice, the 
expression ** accrual of the right to sue** in cl. (2) of that section 
have been held to apply to the date when the month s notice expires 
from which date he has three months within which to commence 
his action.*® In computing the period of limitation prescribed for 
any suit of which notice has been given in accordance with the 
requirements of any enactment for the time being in force, the 
period of such notice must be excluded.*^ The period of notice 
will include both the day of serving the notice, and the day on 

which the suit is filed.*® 

544 . In para. 525, ante, we have noticed the Madras view in 

Srinivasa Ayyangar v. The Secretary of 
Special and Local for India,^^ which was practically 

Acts. overruled by the Full Bench in Lingayya 


22. Bhagchand \. Secretary of State, 1927 P. C. 176 (183)—104 I. C. 
257=54 I. A. 338=51 Bam. 725 (P. C.) ; Appa Row v. Secretary of State, 
1931 Mad, 175 (176)=129 I.C. 456=54 Mad. 416. 

23. Bachha v. Secretary af State, (1903) 25 All. 187 (190, 193) 1903 

A. W. N. 13. 

24. Jogendra Nath v. Price, (1897) 24 Cal. 584 (588) ; also see Munxetj 
Paiity of fatta v. Assanmal. 29 I.C. 597=8 S.L.R. 294; B & N. W 
Railway v. Ram Sarup, 70 I. C. 109=1922 . 549 —£P. L. T. ^; and 
Oudh Beharilal v. The Collector of Eiah, 115 I.C. 613—1928 All. 625. 

25. N.-W. Ry‘ through Secretary of State v. Ratndhantnal Shiblal, 

(1917) 381. C. 600=52 P. R. 1917. 

• 26. Corporation of Calcutta v. Shyatna Charan Pal, (1904) 32 Cal. 

277 (281)=9 C. W. N. 217. 

r. 27. Oudh Beharilaly. The Collector of Etah, 115 I. C. 613—1928 All. 
625 (Court of AVards Act). 

Young v.■ Niggpn, 1840 M. and W. 49 (Chitale, p. 683). 

29. (1912) 38 Mad. 92=24 M. L. J. 41. 

70 
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V. Chinna Narayana^^ ; but has been followed in Secretary of State 
V. Venkataratnam,^^ a decision after the amending Act X of 1922 
came into force, that S. 15, cl. (2) of the Limitation Act is appli¬ 
cable to suits brought under S. 59 of the Madras Rent Recovery 
Act. The Calcutta High Court took the view in several cases 
that S. 15 (2) of the Limitation Act was not applicable to extend 
the period of six months provided for the institution of suits under 
S. 104-H of the Bengal Tenancy Act, and the plaintiff was not held 
entitled to exclude the period of currency of the notice to Secretary 
of State under S. 80, Civil Procedure Code.^^ These cases are now 
obsolete, and since the amending Act X of 1922, provision has been 
made for the application of general provisions of the Limitation Act 
to periods prescribed by special and local Acts for institution of-suits. 
Even prior to the enforcement of the amending Act, the Madras 
High Court has applied S. 15 (2) to special and local Acts. See 
Secretary of State v. Vcnkataratnani^^ and Secretary of State v. 
Nagaraja Aiyar.^^ Where a plaintiff is bound to serve a notice 
on the defendant under S. 31 of the Bombay Court of Wards Act, 
before instituting a suit, he is entitled, under S. 15 (2) of the 
Limitation Act, to deduct the period of notice from the period of 
limitation prescribed for the suit, irrespective of the fact whether 
at the time the suit is actually instituted the defendant is still a 
Government ward or has ceased to be one.®® The Madras High 
Court has held that in computing the period of limitation for a 
suit against the Government to recover assessment alleged to have 
been wrongly collected, the period of two months required for a 
notice under S. 80 of the Civil Procedure Code must be deducted.®® 
However, in Rezvachand Fatehchand v. Karachi Municipality,^'^ 
the Sind Judicial Commissioner's Court has come to the con- 


30. (1918) 41 Mad. 169 (F. B.). 

31. (1923) 46 Mad. 488 (504). 

32. Secretary of State v. Gangadhar Nanda, (1918) 45 Cal. 934=45 
I. C. 228; Secretary of State v. Lakhi Narain, (1918) 46 I. C. 899; Secre¬ 
tary of State v. Jankimoni, (1918) 47 I. C. 524 (Cal.) ; Secretary of State 
V. Shih Narain, (1918) 47 I. C. 502=46 Cal. 199; Secretary of State v. 
Annada Mohan Roy, (1922) 66 I. C. 287 (Cal.). 

33. (1923) 46 Mad. 488 (504)=1923 Mad. 62=73 I. C. 106 (S. 59, 
Rent Recovery Act) . 

34. (1923) 74 I. C. 281=1923 Mad. 665=44 M. L. J. 645 (S. 59, 
Act II of 1864 held confined to cases of persons aggrieved by illegal or 
irregular proceedings taken for the collection of revenue under the provi¬ 
sions of the Act) . 

35. Khanderao v. Chanmalappa, (1924) 81 I. C. 750=1924 Bom. 364 
=26 Bom. L. R. 364. 

36. Rchxkan v. Secretary of State, (1925) 91 I. C. 82=1925 Mad. 
1134=48 Mad. 586. 

37. (1925) 90 I. C. 44=1925 Sind 322 (Cf. Corporation of Calcutta v. 
Shyamacharan Pal, 32 Cal. 277=9 C. W. N. 21). 
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elusion that S. 167 of the Bombay District Municipal Act prevents 
a claimant from commencing his suit after six months from the 
date of the act complained of and thereby expressly excludes time 
being extended under S. 15 (2), Limitation Act. The period of a 
month’s notice required to be given by the section cannot, therefore, 
be added to the said period of six months in counting the period of 
limitation. 

545. The Madras High Court has held in Nara^imha Deo v. 

Krishnachandra Deo,^^ that S. 15 (2) of the 
Effect of period of Limitation Act has nothing to do with the 
notice^ on period of extension of time allowed to persons under 

disability under Ss. 6 and 8 of the Act. The 
period of limitation is calculated according to the article applicable 
to a particular case, and therefore, the period of notice required is 
to be added to the time allowed by the article applicable to such a 
case. What Ss. 6 and 8 allow to a minor or a person under dis¬ 
ability is three years, and no more from the cessation of the dis¬ 
ability, and the three years’ extension cannot be made into three 
years and two months by reason of S. 15 (2) of the Act. 

546. Where no notice is required by law, the mere circum¬ 
stance that it has in fact been given will not 
When notice not entitle the plaintiff to an exclusion of time 
necessary. 2, S. 15."" 

Illustrations. 

(1) In a suit for conspiracy to maliciously prosecute, which was filed 
on a date more than one year after the plaintiff's discharge from arrest, 
under Arts. 19 and 23, Sch. I of the Limitation Act, the period of notices 
served under S. 80 of the Civil Procedure Code was not allowed to be 
excluded on the ground that no such notice was necessary.^® 

(2) Where the Secretary of State b wrongly impleaded as a defendant 
in a suit, the period of notice given to the Secretary of State cannot be 
excluded under S. 15 (2), Limitation Act, in computing the period of limi¬ 
tation applicable to the suit.^’- 

(3) However, if in a single suit against several defendants, the plain¬ 
tiff is entitled to a deduction of time against the Secretary of State, or the 
public officer in his official capacity, as a necessary defendant, he is also 
entitled to a deduction against all the defendants under provisions of the 
sub-Cl. (2) to S. IS, Limitation Act.^z 

38. (1919) 52 I. C. 725=37 M. L. J. 256. 

39. Weston and others v. Peary Mohandas, (1912) 40 Cal. 898 (949). 

40. Ibid. _ „ 

41. Ladli Prasad v. Nizam-ud-din Khan, (1920) 54 I. C. 535- 22 Oudh 

Cas. 342. 

42. B, N. Ry. v. Ram Safup, (1920) 70 I. C. 109=1922 ^Jf;549; 
E I Ry. Co. V. Rahimullah-Elahibaksh, 1928 Lah. 34S>=9 Lah. 519=111 
1.‘ C.’ 749; Mohd. Sharif v. Nasir AH, 1930 All. 742=1930 A. L. L 1^= 
S3 All. 44; Khanderao v. Channuilappa, 1924 Bom. 364 81 I. C. 750 

26 Bom. L. R. 364. 
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(4) A notification of a claim under S. 17 of the U. P. Court of Wards 
Act is merely an information to the Collector of the particulars of the claim. 
But, it is not necessarily a notice of a suit, within the meaning of S. 15 (2)^ 

1 In computing the period 

of limitation prescribed for a suit for 
possession by a purchaser at a sale in 
execution of a decree, the time during 
which a proceeding to set aside the sale 
has been prosecuted shall be excluded. 

SYNOPSIS. 

547. Corresponding provisions, 

548. Scope and application. 

NOTES. 

547. CORRESPONDING PROVISIONS.— Compare 

S. 17, Act IX of 1871, where the word ‘‘suit** occurred instead 
of the present word “proceeding** to set aside the sale. 

In S. 16, Act XV of 1877, “the time during which a judgment- 
debtor has been prosecuting a proceeding to set aside the sale** was 
excluded. The present section is not confined to proceedings pro¬ 
secuted by a judgment-debtor; but would include proceedings to 
set aside a sale by decree-holder or any one having a right to apply 
to set aside an execution sale. 

548. SCOPE AND APPLICATION. —This section, as 
noticed in S. 547, above, is wider in its scope than the corresponding 
provisions in the Acts of 1871 and 1877. 

“The word ^proceeding* is comprehensive enough to include a suit as 

• • well as an application, and the obvious intention 
“Proceeding.” of the legislature was to allow an exclusion of the 

period during which the validity of the sale is in 
controversy, whether the sale is impeached by a suit or by an-application.**^ 

The section is limited to suits for possession by a purchaser at 

a sale in execution of a decree. See Arts. 
“Suits for posses- 137 and 138 of the Limitation Act which 
sion.” prescribe “the period of limitation for a suit 

by a purchaser at a sale in execution of a 
decree**. These articles refer to cases where no possession, fonnal 
or actual, has been obtained through a Court.' Article 136 applies 
to a private purchaser from a person not in possession: and 

43. Baroda Kant v. Court of Wards, 1931 All. 752 (754)=133 I. C. 
537=1931 A. L. J. 949; Cf. Ram Deo Singh-v. Deputy Commissioner, (1919) 
52 I. C. 643=22 Oudh Cas. 147 (A case prior to' Amending• Act, • X of 
1922). 

44. Per Mookerjee, J,, in Pramotha Nath Roy v. Kishore Lai,Saha, 

(1917) 38 i: C. 547 (551) = (1916) 21 C. w; N.'304. . - ' / * ' - - 


Limitation Act.'*^ 


Exclusion of time 
during which pro¬ 
ceedings to set 
aside execution sale 
are pending. 
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Art. 137 applies to an auction-purchaser of the rights of a person 
not in possession. Art. 138 applies when the actual purchase is 
made of the rights of a judgment-debtor, who is in possession at 
the date of the sale. When an auction-purchaser or his assign 
has obtained formal possession, but is disturbed by the judgment- 
debtor or his heirs who have continued in actual possession, Art. 144 
applies; and the auction-purchaser may sue for actual possession 
within twelve years from the date of his obtaining the symbolical 
possession against the judgment-debtor.^'’ Symbolical possession 
delivered to an auction-purchaser is as effective as actual possession 
against the judgment-debtor; and if the latter continues in posses¬ 
sion, his possession becomes adverse against the auction-purchaser 
from the very date of the delivery of symbolical possession and 
from that date the auction-purchaser has a fresh cause of action for 
instituting a suit for possession against the judgment-debtor. Such 
a suit, therefore, falls under Art. 144, and is not governed by Art. 
137 or 138.“*® Accordingly, the plaintiff in such a suit will not be 
entitled to any deduction of. tune under S. 16, Limitation Act. 

An application to the executing Court, under Art. 180, is out¬ 
side the scope of the wording of the section. 

Application to Mitra, in his learned work on Law of 
executing Court. Limitation, makes a very reasonable sug¬ 

gestion that “the section should be amended by inserting the words 
*or application’ after the word ‘suit,’ to embrace applications by 
the auction-purchaser to obtain possession from the judgment- 
debtor, for which Art. 180 prescribes a period of three years from 
the date when sale becomes absolute.^® 


IV. (1) Where a person who would, if he were 

living, have a right to institute a suit or 
Effect of death be- tnake an application, dies before the 


fore right to sue 
accrues. 


right accrues, the period of limitation 
shall be computed from the time when 


-45 Gopal V. Krishna Rao, (1900) 25 Bom. 275; Relied on Umhxca 
Churn V. Madhuh Ghosal, (1879) 4 Cal. 870; cf. Pearee Mohun v. Jugo- 
bundhoo Sen, (1875) 24 C. W. R. 418 (Where no formal possession had 
been given) ; also see Juggobundhu v. Rant Chunder, (1880) 5 Cal. 584 (^m- 
bplical possession good against judgment-debtor) ; also see ^^*^"**^ 

V Purgun Roy, (1881) 7 Cal. 418; and Gdssaxn Dalwar v. Beptn Behary, 

<1891) 18 Cal. 520 (Symbolical possession not to 420-k 

^ 46. Brojendra Kumar Roy y. Ashutosh Roy, (1922) 70 I. C- 420—26 

C. W. N. 364. 

' %' Mitra’s Limitation, Vol. 11, p. 881; cf. and see Muthu Korakkai 

CheZ' y Madar Ammal, (1919) 43 Mad. 185 (F.B.) (HeW,. that ap 

appliediion by decree-holder for possession of properties purchased m Court- 
Tmctlon more than 3 years after confirmation of sale not barred, 

as the proceedings to set aside sale had 'the effect of suspending the cause 

of action). 
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there is a legal representative of the deceased capable of 
instituting or making such suit or application. 

(2) Where a person against whom, if he were 
living, a right to institute a suit or make an application 
would have accrued dies before the right accrues, the 
period of limitation shall be computed from the time 
when there is a legal representative of the deceased 
against whom the plaintiff may institute or make such 
suit or application. 

(3) Nothing in sub-sections (1) and (2) applies 
to suits to enforce rights of pre-emption or to suits for the 
possession of immoveable property, or of an hereditary 
office. 


SYNOPSIS. 


549. Corresponding provisions. 

550-553. The principle underlying the section. 

550. Privy Council. 

551. Madras. 

552. Calcutta. 

553. Patna. 

554. Scope and application of the section. 

1. Suits and applications. 

2. Death before accrual of cause of action. 

3. Legal disability of legal representative. 


NOTES. 

549. CORRESPONDING PROVISIONS.—Section 18 of 
^ . ,,, A.ct IX of 1871, 'which was a corresponding 

of 1871 provision to this section, contained the words 

right to sue,” in both the clauses, where 
the present Act reads “a right to institute a suit, or make an 
application"^; and, in the first clause, the words used were *^there 
is a representative in interest of the deceased capable of suing” for 
which the present section says "'there is a legal representative of 
the deceased capable of instituting or making such suit or appli¬ 
cation"". In the second clause, the words were "when there is a 
representative whom the plaintiff may sue,"" now altered to the 
words "when there is ... . suit or application**. The third 
para, in Act IX of 1871, provided that "nothing in the former part 
of this section applies to suits for the possession of land or of an 

hereditary office**. The corresponding pro¬ 
vision in Act XV of 1877 has been re-enacted 
with some verbal alterations in para. 3 only. 
There the words were "‘in the former part of this section” now 
altered to read "in sub-Ss. (1) and (2)^*. 


Section 17, Act 
XV of 1877. 
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550-553. THE PRINCIPLE UNDERLYING THE SEC¬ 
TION.—^Their Lordships of the Privy 
Council observed in Soona Mayna v. Soona 

Navena^^ that 


Privy Cowticil. 


“for the purpose of English Statutes of Limitation, time runs from the 
accruer of the cause of action, but a cause of action does not accrue unless 
there 'be some one who can institute the action. In the case of a cause 
of action arising in favour of the estate of a deceased person at or after 
his death, time will at once begin to run, if there be an executor, even 

though probate has not been obtained^®; but if 
Follows English there be no executor, time will run only from the 
rule. actual grant of Letters of Administration.^ It is, 

in their Lordships' opinion, probable that S, 17 (1) 
of the Ordinance (Indian Limitation Act) in question was intended to 
apply to this rule”. 

In a Bombay case, Rivett-Carnac v. Goculdas Sohhanmull,^ 

where on the death of a partner, there was a 

Suit for partner- subsequent recovery of asset by a surviving 
ship accounts, after partner, and the administrator of the 
death of a partner. deceased partner sued against the surviving 

partner for recovered assets, praying that 
the Receiver might be directed to pay over the money to him, and 
that, if necessary, the partnerships accounts should be taken, and 
the defendant pleaded inter alia, that the suit being one for partner¬ 
ship accounts was barred by limitation, it was contended that S. 17 
of the Limitation Act applied and the plaintiff only obtained letters 
of administration shortly before suit, and until the letters were 
granted there was no legal representative capable of suing. The 
first Court (Candy, J.) was of opinion that the claim to a general 
account of partnership, business was barred by time; but that, 
without it, the estate of the deceased was entitled to a share of the 
assets in charge of the Receiver proportionate to what had been 
her share in the business, and to a similar share in the sum paid 
to the plaintiff in his character as her administrator. On appeal, 
Farran, C.J. and Starling, J., decided that a general account was 
not barred under the provisions of S. 17, Limitation Act. Inas¬ 
much as the Administrator-General had been the only person not 
under a disability to sue, or the only person, in the words of S. 17, 
“capable of suing,” the time of limitation must be reckoned from 
when administration of the estate was delivered to him, who 
represented the interests of the minor heir, against whom no time 
had run. Their Lordships of the Privy Council agreed in the 
legal view, and modified the form of decree directing accounts to 


49. (1916) 35 I. C. 323 (325)=20 C. W. N. 833=1916 P. C. 202 
(P. C.). 

50. Knox V. Gye, (1872) 5 H. L. 656; 42 L. J. Ch. 234. 

1. Murray v. East India Company, (1821) 5 B. and Aid. 204; 24 R.R. 
325; 106 E. R. 1167. 

2. (1895) 20 Bom. 15; On appeal 23 Bom. 544 (P. C.). 
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be taken, instead of a decree for payment without an account.® 
In Gopala Chetty v. Vijayaraghazrachariar,'^ their Lordships have 
referred to the Bombay case of Rivett-Carnac v. Goculdas Sobhan- 
muU,^ where, agreeing with the decision of the High Court, it was 
held that the claim was not barred by limitation, because tmd6r 

S. 17 of the Limitation Act, when a person, who, if living, would 
have a right to sue, has died, the period of limitation is to be com¬ 
puted from the time when there is a legal representative of such 
person capable of instituting the necessary suit. 


Madras. 

The principle un¬ 
derlying the section. 


551. “It is a recognised principle of law that 
the statute of limitation would not run where there 
is no person competent to sue. This is the prin¬ 
ciple underlying S. 17 of the Limitation Act.**® 


t « 

The learned Judge, Sundara Aiyar, J., observed in Pcdaniyandi v. 


J^adamalai,'^ that 


“this principle was acted on in England before a provision similar to 'S. 17 
of the Limitation Act was expressly enacted by statute, it being held th^ 
the cause of action could not be said to arise before there is any body in 
whom it vests.® The same principle was followed in Chan Kit San v. 
Ho Fung Hang.^ It was also adopted in Jewan Dass v. Kubeerooddeen,^^ 
and in Mut'ray v. The East India Company^ which proceeded, not on any 
express provision such as that laid down in S. 17 of the Limitatijon Act, 
but on the ground that the cause of action did not arise until there was a 
person competent to sue. ”^2 

In Seeti Kutti v. Ktinhi Pathumma,^^ reference was made to the 
view expressed in P€T'ici Aiya y^^nzbalctift v. SPiufiyuugci Sufidvayyif 

that 

“limitation cannot run against him when there is no 
Starting point of remedy open to him to recover possession of his 
limitation. property*’; 

and, Srinivasa Aiyangar, J., in making observations on the con¬ 
struction of articles of the Limitation Act states that 


3. Bhagivandas Mitharam v. Rivett-Carnac, 23 Bom. 544 (P.C.). 

4. (1922) 45 Mad. 378 (P. C.). 

5. (1898) 23 Bom. 544=26 I. A. 632 (P. C.). 

6. Per Sundara Aiyar, J., in Palaniyandi v. Vadamalai, (1913) 18 I. C. 
373 (Mad.). 

7. Ibid., 18 1. C. 373 (375) (Mad.). 

8. Darby and Bosanquets, Statute of Limitations, 2nd Edn., pp. 49 and 50. 

9 1902 A. C. 257=71 L. J. P. C. 49; see also Atkinson v. Bradford, 

L.R.’25 Q.B.D. 377; 59 L.J.Q.B. 360. 

10. 2 M.I.A. 390, at p. 406=6 W.R. 3 (P.C.). 

11. 106 E. R. 1167; 5 B. and Aid. 294 ; 24 R.R. .325. . . 

12. Per Sundara Aiyar, J., in Palaniyandi v. Vadatnalai, (1913) 18 !.• C. 

.373 (Mad.). - . , 

13. (1915) 40 Mad. 1040=43 I. C. 31 (F. B.). - 

14. (1914) 22 I. C. 615=38 Mad. 903; Relied in 40 Mad. 1040 (1043) 

=43 I. C. 31 .(33) (F. B,). ' 7* * - 
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**as on principle no period of limitation can begin to run till there is a cause 

of action.we ought not to construe the article, if the language 

admits of it, in such a way as to bar the action before the cause of action 
arose or even to cut short the period so as to give varying periods of time 
for the same suit, varying according to the time which elapsed between 
the date of the transfer and the accrual of the cause of action. 

I'hus, there can be no adverse possession of trust property while 
the office of trustee is vacant, as there is then no person who is 
capable of taking proceedings to protect the trust property. And 
a trustee appointed to the office can maintain a suit for possession 
at any time within twelve years from the date of his appointment.’^® 
Similarly, so long as the defendant was both head of a mutt, and 
trustee of a temple, no one could have brought a suit for rent, and 
when there was none competent to sue, there was no cause of 
action, and limitation could not run, because there was none against 
whom it could run.’^ 


552. In Dmijendra Narain Roy v. Jogesh Chandra it 

is observed by Sir Ashutosh Mookerjee 
Calcutta. Suhrawardy, JJ., that 

“the substance of the matter is that time runs when the cause of action 
accrues, and a cause of action accrues when there is in existence a person 
who can sue and another who can be sued, and when all the facts have 
happened which are material to be proved to entitle the plaintiff to succeed. 

_'..The cause of action arises when and only when the aggrieved party has 

the right to apply to the proper tribunals for relief..The statute does 

not attach to a claim for which there is as yet no right of action and does 
not run against a right for which there is no corresponding remedy or for 
which judgment cannot be obtained. Consequently, the true test to determine 
when a cause of action has accrued is to ascertain the time when plaintiff 
could first have maintained his action to a successful result ”.21 

This ruling was given with reference to the doctrine of sus¬ 
pension of rights recognised in some Privy Council rulings, 
followed in India in a long series of decisions,and a useful 


15. Seeti Ktciti v. Kunhi Pathumma, 40 Mad. 1040 (1062)—43 I.C. 31 

(43) (F.B.). , 

16. Manikkam v, Thanikachalant, (1916) 34 I. C. 945—2 M. W. N. 
87; Relied on Jagadittdra Nath Roy v. Hemantha Kumari Debt, 32 Cal. 
129=31 I. A. 202 (P. C.) ; and Peria Aiya Amhalam v. Shunmugasundaram, 

22 I. C. 615=38 Mad. 903. ^ ^ 

17. Annamalai Desikar v. Govinda Rao, (1923) 46 Mad. 579=1923 


Mad. 461=72 I. C. 5. 

18. (1924) 79 I. C. 520=39 C. L. J. 40 (55). ^ ^ ^ ^ . 

19. Cobt^n and Colledge, (1897) 1 Q.B. 702 ; 66 L.J.Q.B. 462; and 

Gelini v. Morrigia, (1913) 2 K. B. M9; 82 L. J. K. B. ^9. 

20. Whalley v. IVhalley, 1 Mer. 436; 3 Bligh 1; 35 E. R. 

21. Angell, on Limitations, S. 42; Story, on Equity of Jurisprudence, 

s 1521 

22. Ranee Surnomoyee v. Shooshee Mookhee, 12 M.I.A. 24^11 W. 
R, P. C. 5=2 B.L.R. P. C. 10; Baijnath Sahay v. Ramgut Sxngn, 23 

Cal. 775=^23 I. A.’45 (P. C.). . ^ ^ 

23. Muthu’Korakki v. Mahantad Madar, 54 I. C. 66—43 Mad. 185, etc. 
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analogy was furnished by cases where it has been ruled that time 
cannot be held to run against a person who is not in a position to 
sue.“^ But no reference was made in the above statement to 
S. 17 of the Limitation Act. This case was commented upon in 
the same High Court, in Sarat Kamini Dasi v. Nagendra Nath 
(Walmsley and Mukerji, JJ.)> ^ind it was remarked that the 
decision in Ranee Surnomoyee*s case^^ does not create an excep-- 
tion beyond what is provided for by the Statutes of Limitation 
in this country. 

"A saving or exception not found in the statute will not, therefore, be 
implied, however much it may be within the reason of those that are 
recognised by the statute or, however much the ends of justice in a parti¬ 
cular case may demand.”27 

The Limitation Act, in third column of the Schedule provides for 
starting points of limitation which do not always synchronise with 
the cause of action; 

“in many cases it does, but in others it dates from some specified events 
which again are either anterior or posterior to the accrual of the cause 

of action”.28 

Mukerji, J., stated that 

“In the case of such of the articles of the Limitation Act in which the 
starting point of time synchronises with the cause of action I am prepared 
to hold that the test is to ascertain the time when the plaintiff could have 

maintained his action to a successful issue”. “If in such a case, at the time 

when the cause of action arises there is no person capable of suing upon 

it, the statute does not run; similarly it is necessary that there shall 

be a person to be sued; and it is also necessary that the cause should be 
complete, that is, all the facts must have happened which are material to be 
proved in order to entitle the plaintiff to succeed.”2® 

553. In Kesho Prasad Singh v. Madho Prasad Singh,^° the 

Patna High Court held that an executor as 
Patna. such is the owner of the properties of the 

testator and holds those properties in the right of the testator and 
not in the right of the beneficiaries. The executor must sue in 
respect of a cause of action that has accrued to the testator after 
his death but before administration is completed. Where the 
executor is barred, the heir-at-law or the beneficiary is equally 
barred. But 


24. JVoomesh Chunder v. Raj Naraxn, 10 W. R. 15; and Priya Sakhi v. 
Manhodh Bibi, 37 I. C. 277=44 Cal. 425. 

25. (1925) 89 I. C. 1000 (1007)=1926 Cal. 65=43 C. L. J. 155=29- 
C. W. N. 973. 

26. 12 M. I. A. 244=2 B. L. R. 10 (P. C.). 

27. (1925) 89 I. C. 1000 (1002) =1926 Cal. 65. 

28. Ibid., 89 I. C. 1000 (1002) =1926 Cal. 65. 

29. Ibid., 89 I. C. 1000 (1007)=1926 Cal. 65. 

30. (1924) 83 I. C. 812=3 Pat. 880=1924 Pat. 721.. 
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**Section 17 adopts the general rule that a complete cause of action cannot 

accrue unless there be a person in existence capable 
General rule. suing and another person in existence capable of 


being 

554. SCOPE AND APPLICABILITY OF THE SEC¬ 
TION.— 

(1) Section 17 of the Limitation Act applies to all suits, or 
Suits and appli- applications which are such as the deceased, 

cations. if alive, would have been able to institute, 

or make. It is clearly applicable to all applications, including 
applications for execution of decrees, where there was death before 
accrual of cause of action.^ An exception is, however, made in 
the case of suits for pre-emption and suits for possession of immove¬ 
able property or hereditary offices. This is on the ground that 
the application of the rule to such cases would tend to create 

insecurity of title. cl. (3).^® 

(2) An essential element of the section is the accrual of 

cause of action after death of such person. 
Death before ac- in whose favour it accrues. If death occurs 
crual of cause of before accrual of right, the section applies, 
action. jg doubtful if the section applies to cases 

where right accrues on death, either before or after; e.g., in the case 
of suits falling under Art. 89 or 106.®^ The Act provides by S. 9 that 
when once time has begun to run no subsequent disability or inability 
to sue stops it, except in the case to which the proviso to the section 
applies.®® The section assumes that it is the duty of the legal 
representative to sue in respect of a cause of action that has accrued 
after the death of the testator, and provides that the time shall not 
begin to run until the question as to who is the legal representative 
of the deceased has been solved.®® Where a cause of action has 
accrued to or against a person during his Ufe, time once started 
continues to run under the statute, and there is no suspension of 
limitation apart from the provisions of the section which does not 
cover cases of death after the cause of action has arisen.®^ If time 


' ^ K£sho Prasad Singh v. Madho Prasad Singh, (1924) 83 I.C. 812 

Burn v. Paul, 1923 Rang. 98 (2) that where the credi¬ 

tor failed to execute the decree, in the last year of his life, the time taken 

to prove his will could not be excluded). 

33. Framji v. Dorahji, 18 Bom. 337, . r dz. 

34 Mohit Lai v. Raj Narain, (1905) 9 C. W. N. 537; and cf. Bhagwan 

Das V.* Rvoett^Carnac, 23 Bom. 544=26 I. A. 32 (P.C ) (Suit for partner- 
' ship accounts-Assets recovered by a partner after dea^ of a deceased 
partner) ; and Meyappa Chetty v. Supramantan Chefiy, 1916 L. K- 43 1. A. 

35^ Kamini D^i v. Nagendranath Pal, (1925) 89 I. C. 1000 

Prasad Singh v. Madho Prasad Singh, (1924) 83 I. C. 

(1925) 89 I. C. 1(X)0 (1002)=29 

C. W. N. 973; ^so see Halsbury, Vol. 14, p, 228. 
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has be.e:un to run against a person entitled to sue or in favour of 
a person capable of being sued, the fact of his death and that there 
is an interval between his death and the grant of an administration 
does not prevent time from running against or in favour of the 
administrator, as the case may be.^® That is, where a person entitled 
to a present right of action dies, a delay in obtaining representation 
to his estate will not prevent time continuing to run; and the result 
is the same where after the time has commenced to nin the party 
against whom the right of action exists dies, and there is delay in 
obtaining representation to his estate.®^ 

(3) The third essential element of the section is that the 

legal representative of the deceased is under 
Legal disability of legal disability to sue at the time when the 
legal representative. j-ight accrues.^® The expression ‘"capable of 

suing,” in S. 17 is, the antithesis to “not under legal disability 
to sue”. It cannot refer to incapacity arising from want of means 
or absence of other physical causes. What legal disabilities incapa¬ 
citate from suing are pointed out in S. 7, amongst which infancy 
is foremost.'^^ If such cause of action accrues to a minor or an 
insane, or an idiot representative, he is entitled to the benefit of 
S. 6, as well as of S. 17. There is nothing in S. 17 to confine 
‘‘legal representative” to a person to whom the Court has actually 
made the grant. But, the words “capable of instituting an action” 
mean capable of instituting an action in which a decree might be 
obtained.^^ Where no probate is necessary, an executor is a legal 
representative at once, on acceptance of office, even without a pro- 
bate^^ and no deduction under S. 17 can be claimed in such cases, 
on the ground of delay in obtaining probate.”*^ The will under 
which the executor claims must be capable of probate in the Pro¬ 
vince where the suit is instituted to exclude the operation of S. 17.'*® 
An executor may sue before he has proved the will, and he may 
be sued after he has proved the will, or after he has acted as 
executor before proving.^® 


38. Vide S. 9; also see Halsbury, Vol. 19, p. 54. 

39. Hewitt, p. 220; Rustomji, p. 151. 

40. RvOetf-Carnac v. Gocul, 20 Bom. 15 (44). 

41. Ibid. 

42. Soona Mayna Kena v. Soona Navena, 35 I. C. 323 (324). 

43. Ramaiah v. Venkatasuhamma, (1925) 49 Mad. 261=50 M. L. J, 
308 (F. B.). 

44. Balakrishnudu v. Narayanaswami, (1912) 37 Mad. 175 (Absence 
of succession certificate immaterial). 

45. Soona Mayna Kena v. Soona Navena, 35 I.C. 323. 

46. Mitra’s Limitation, Vol. II, p. 883; Darby and Bosanquet, pp. 31- 
33; Banning, pp. 229, 232; cf. Prosunno v. Kristo, (1877).4 Cal. 342 (345) ; 
Navazbai v. Pestanji, 21 Bom. 100 (,Held, that an executor would not be 
legal representative until he obtains probate). See Kristo Kamini y, 
Administrator-General, (1903) 8 C. W. N. 500 (513, 514). 
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1 8 . Where any person having* a right to institute 


Effect of fraud. 


a suit or make an application has, by 
means of fraud, been kept from the 


knowledge of such right or of the title on which it is 
founded, or where any document necessary to establish 
such right has been fraudulently concealed from him, the 
time limited for instituting a suit or making an applica¬ 


tion— 


(a) against the person guilty of the fraud or 
accessory thereto, or 

(b) against any person claiming through him 
otherwise than in good faith and for a valuable considei a- 

tion, 

shall be computed from the time when the fraud first be¬ 
came known to the person injuriously affected thereby, or, 
in the case of the concealed document, when he first had 
means of producing it or compelling its production. 


SYNOPSIS. 

Title I: Corresponding provisions. 

555. Corresponding provisions. 

556. The principle underlying the section. 

Title II: Scope and applicability. 

557. Scope and applicability. 

558. Applies to Local and Special Act. 

559-562. Application to set aside sale. 

559. Right to make an application after sale confirmed. 

560. Starting point of limitation. 

561. Application may be made against auction-purchaser. 

562. Fraud need not be subsequent to sale. 

Title III: Fraud. 

563. Fraud hindering discovery of right. 

564. Concealed fraud explained. 

565. Mere silence, or passiveness not fraud. 

566. Illustrative cases. 

567. Section 18, and Art. 95 distinguished. 

568-570. Cases of fraud. 

• 568. Concealment of right. 

569. Concealment of title, 

570. Concealment of document. 

571-573. Fraud of defendant, or his privies. 

571. “Against the person guilty of fraud.” 

572. "Against the person claiming through him." 

573. Bona fide assigns.for value—^An exception. 

574. l^owledjge of fraud. 
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575. Mere suspicion is not knowledge. 

576. The principle. 

577. Reasonable diligence in discovering fraud. 

Title IV: Evidence and proof of fraud. 

578. Proof of fraud—Onus. 

579. Fraud at what time. 

580. Knowledge of fraud—Onus. 


NOTES. 

TITLE I: CORRESPONDING PROVISIONS. 

555. CORRESPONDING PROVISIONS.— The Bengal 

Regulation II of 1805, S. 3, and the Bombay 
The regulations. Regulation V of 1827, S. 1, had provisions 

allowing a period of sixty years to claims of right to immoveables 
if the person in possession could be shown to have acquired the 
same by violence, fraud or by any other unjust and dishonest means. 

Section 9 of Act XIV of 1859, and S. 19 
o of Act IX of 1871, contained provisions 

S* ° corresponding to S. 18 of Act XV of 1877, 

with this difference that they contained no 
words **or make an application,** **or making an application, after 
the word “suit,*" which were to be found in S. 18 of the Act of 
1877, and which appear in the present section. Section 18 of Act 
XV of 1877 has been re-enacted without any change in the present 

Act IX of 1908. 


556. THE PRINCIPLE UNDERLYING THE SEC¬ 
TION.— (1) The general rule of equity 
General rule of well-established that time is no bar in 

equity. cases of fraud until fraud is or might with 

due diligence be discovered.'*’^ Time would not run against the 
right of a person defrauded to obtain relief so long as the fraud 
jicd concealed or undiscovered, but as soon as the circum 
stances constituting the fraud became known, subsequent lapse of 
time would operate as a bar.^® “Delay will never purge a fraud**^® 


“and those who fraudulently appropriate the property of others should be 
assured that no time will secure to them the fruits of their dishonesty, but 
that their children’s children will be compelled to restore the property of 
which their ancestors have fraudulently possessed themselves”.®® 

But time would run against a person if by using due diligence he 
might have discovered the fraud earlier. Therefore 


47. Lightwood, p. 296: Halsbury, Vol. XIX, p. 172. 

48. Hewitt, p. 205; Rustomji, p. 155. 

49. Alden v. Gregory, (1764) 2 Eden. 280. 

50. Brown on Limitation, p. 502; Rustomji, p. 155. 
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“the fraud is considered as discovered at the time when such reasonable 
notice of what has happened has been given to the person injured as to 
make it his duty if he intends to seek redress, to make inquiry and to ascer¬ 
tain the circumstances of the case”.^ 

Similarly, another high authority has stated that 

“when the remedy is given on the ground of fraud, it is governed by this 
important principle, that the right of the party defrauded is not affected 
by lapse of time, or generally speaking, by anything done or omitted to be 
done, so long as he remains, without any fault of his own, in ignorance of 
the fraud that has been committed”.^ 

(2) The effect of fraud, under Statute of Limitation in 

English Law depends on S. 26 of the 
^ Statutory provi- ^ p p ^ 1833, and is the same as stated 

above, that in cases of “concealed fraud,’' 
the statute is postponed to such time as it has been discovered, or 
would have been discovered by due diligence. Thereafter the full 

statutory period is allowed.® 

“There is no room, for the application of the statute in the case of concealed 
fraud so long as the party defrauded remains in ignorance without any fault 

of his own.”'* 

By “concealed fraud” is meant fraud which is undiscovered, and 

j f j f. the phrase does not imply active conceal- 
Concealed fraud. In connection with the statute the 

expression 

“means a case of designed fraud, by which a party, knowing to whom the 
right belongs, conceals the circumstances giving that right, and by means 
of such concealment enables himself to enter and hold 

(3) The short sketch given above is useful only as outlining 

the basic principles adopted by the Indian 
English law not Legislature from the equitable doctrines, or 
applicable. statutory provisions of the English law, 

viz., that the concealed fraud within the meaning of the English 
law’’ must be of the party who sets up the statute, actually depriving 
the plaintiff of his property, by the fraud,® which was not and 

1. Marquis of Clanricarde v. Henning, (1861) 30 Beav. 175, per Romilly, 
M. R. : Dr. Pal's Limitation, p. 267. 

2 Per Lord Westbury in Rolfe v. Gregory, (1864) 4 D. J. and S. 579; 
see S. 576, post: Dr. Pal's Limitation, p. 267: Lightwood, pp. 297 to ^99; 
also see Biman Chandra v. Promothanath, 49 Cal. 886 (891). 

3. Metropolitan Bank v. Heison, (1880) 5 Ex. D. 319; also Lister and 
Co. V. Stubhes, (1890) 45 C. D. 1 (C. A.) ; Dr. Pal’s LimitaUon. p. 268. 

4. Per Lord James in Bulli Coal Mining Co. v. Osborne, (1899) A. C. 

-351. 

5. Dr. Pal's Limitation, p. 268. 

6. Per Kindesley, V. C., in Petre v. Petr^, (1852) 1 Drew. 397. 

7. Archhold V. Sailley, (1861) 9 H. L. C. 384; and McCallum v. 
McCaltum, (1901) 1 Ch. 143 (C. A.). 

8. Willis V. Earl Howe, (1893) 2 Ch. 549. 
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could not have been with due diligence discovered earlier,® by a 
person of ordinary mental capacity.^® However, as pointed out by 
Dr. J^al in his scholarly work on Limitation, 

“the law of limitation having^ been codified here no equitable doctrine 

should be adopted any way to affect the provisions of the statute.and, 

certainly there will be no justification in applying the provisions of the 
English statute to Indian cases. The language of that statute is not the 
same as that of S. 18 of the Indian Limitation Act”. 

According to S. 18, limitation begins to run “from the time when 
the fraud first became known to the person injuriously affected 
thereby,” but according to English law, time begins to run when 
with reasonable diligence the plaintiff might have first known or 
discovered the fraud. A bona fide purchaser for value from a 
trustee or mortgagee may claim protection under Indian law; 
whereas under English law, such a purchaser is protected by lapse 
of the statutoiy’ period of limitation from the date of the conveyance, 
provided no disability to sue operates to prolong that period, 
whether there was notice or not of any trust or equity, and whether 
there was bona fides or not on the part of the purchaser.^^ 

TITLE II: SCOPE AND APPLICABILITY. 

557. SCOPE AND APPLICABILITY.—(1) The section 

.,^ 4 . 1 * applies to the case of 

criminal complaints. person having a right to institute a smt or make 

an af>plication*’. 

It does not apply to appeals. However, see S. 5, imder which the 
fact that an appellant had been fraudulently kept out of the know¬ 
ledge of his right to appeal by the fraud of the opposite party, may 
be deemed a “sufficient cause” excusing a delay in the filing of 
an appeal. And it does not apply to criminal complaints, which 
do not fall within the words “suit” or “application”. It was held 
in Queen-Empress v. Nageshappa Pai,^^ that the provisions of S. 18 
of the Limitation Act do not apply to criminal cases, and the 
peremptoiy terms of S. 11 of the Indian Salt Act (XII of 1882) 
are not affected by that section. This section laid down a period 
of six months within which all prosecutions under that Act should 
be instituted: and, this period could not be extended under S. 18 
of the 1 imitation Act on the ground of there being a finding that 
fraud was used in keeping the prosecution in ignorance of the 
offence committed. The Allahabad High Court has expressly 
ruled that rules of limitation are foreign to the administration 

9. Laiorence v. Lord Norreys, (1890) 15 A. C. 210. 

10. Mauhy v. Bewicke, (1857) 3 K. and J. 342; also see Lightwood, 
p. 307; Dr. Pal’s Limitation, p. 270. 

11. Petre v. Petre, 1 Drew. 371 cited in 1 Bom. 269 (291). 

12. (1895) 20 Bom. 543; compare Guracharya v. The Belgautn Town 
Municipality, 8 Bom. 529 (Related to a civil suit, and not to a criminal prose¬ 
cution) . 
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of criminal justice, and that it is only by express statutory provisions 
that such rules can be made applicable to criminal proceedings.^® 


558. Under the Acts of 1859 and 1871, the provisions of the 

general sections of the Limitation Act were 
Applies to oca affect special or local laws.^* 

and special Acts. passed, this 

restriction was confined only to the particular period fixed by local 
or special laws; and the general provisions were held to apply to 
suits, etc., under local laws.^® Moreover, when a statute was com¬ 
plete in itself (such as the Registration Act, or the Bengal Rent 
Law), the general law of limitation was not to be read along with 
it, or be incorporated with it.'® However, none of these principles 
had any relation to criminal proceedings.''^ Under S. 29 (2) of 
the Limitation Act, the general provisions did not affect or alter 
any period of limitation specially prescribed for any suit, appeal 
or application by any special or local law. Since the amending 
Act X of 1922, the provisions contained in S. 4, Ss. 9 to 18, and 
S. 22 shall apply only in so far as, and to the extent to which, they 
are not expressly excluded by such special or local law; that is, 
specifically mentioned as excluded. Thus, S. 18 applies to an 
application under S. 174 (4) of the Bengal Tenancy Act to set 
aside a sale held in execution of a rent decree. But it will not 


apply to suits, appeals and applications which are specifically men¬ 
tioned in Sch. Ill of the Bengal Tenancy Act (Act VIII of 1885 
as amended by Act IV of 1928).'® The Bengal Tenancy Act pro¬ 
vides. under S. 174, a special period of limitation to set aside a 
sale held in execution of a rent decree and the period fixed by the 
amendment of Bengal Act IV of 1928 is six months from the date 
of sale: S. 174 (3). But, with reference to S. 29 (2) of the 
Limitation Act, as amended by Act X of 1922, S. 18, Limitation 
Act, applies, and limitation was counted from the date of the 
knowledge of the sale challenged by the judgment-debtors '® 


13. Queen Empress v. Ajudkta Singh, 10 All. 350. 

14. Puran Chunder Ghose v. Mutty Lall, 4 Cal. 50; Syed Mohtdin v. 
Hussen Saheb, 8 M.H.C.R. 44. 

15. Guracharya v. The Belgaum Town Municipality, 8 Bom. 529; 
Kullayapa v. Lakshtnipathi, 12 Mad. 467; Nijabictoola v. IPaeir AH, 8 Cal. 
910; Erajahi v. Mayan, 9 Mad. 118; Khetter Mohun v. Dinahashy, 10 Cal. 
265; Beharilal v. Mungolnath, 5 Cal. 110; Golapchand v. Kristo Chunder, 

5 Cal. 314. 

16. Veeramma v. Abbiah, 18 Mad. 99; Nagendronath v. Mathura 
Mohun, 18 Cal. 368. 

17. QueeH-Empress v. Nageshappa, (1895) 20 Bom. 543 (547) (Per 
Ranade, J.) . 

18. Midnapore Zamindary Co. v. Priya Bala, 60 Cal. 970=1933 Cal. 

782. 

19. Ibid. 
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559-562. APPLICATION TO SET ASIDE SALE.—In 

Gobinda v. Umacharn,^^ it was held by a Bench of the Calcutta 
High Court, that S. 18 of the Limitation Act could not be invoked 
in favour of the applicant after the sale had been confirmed, and 
the right to make an application under S. 311, Civil Procedure 
Code, 1882 (O. 21, R. 90, Civil Procedure Code, 1908), had ceased 
to exist. This was overruled, by a Full Bench of the Calcutta 
High Court, in the case of Mohendro Narain v. Gopal Mondul,^^ 
where it was held, that when circumstances affecting the validity of 
a sale in execution have been brought about by the fraud of one 
of the parties to the suit, and give rise to a question between these 
parties such as, apart from fraud, would be within the provisions 
of S. 244, Civil Procedure Code, 1882 (now S. 47, Civil Procedure 
Code, 1908), a suit will not lie to impeach the validity of the sale 
on the ground of such fraud. It was held further that in such a 
case the judgment-debtor is entitled, 'whether the sale has been 

confirmed or not, to make, as against the 
make^an person guilty of the fraud or accessory 

thereto, such application (if any) under 
S. 311, Civil Procedure Code, 1882 (O. 21, 
R. 90), as he may be entitled to make his time for making it being 
computed from the time when the fraud first became known to 
him4^ The Allahabad High Court, in Sheo Rcmi Koeri v. 
Ikramtmnissa has followed the Full Bench view above, 

holding that the confirmation of the sale cannot be allowed to be 
used as a shield for the fraud by which the Court has been induced 
to make the sale itself. 

560. The starting point of limitation for an application to set 

aside an execution sale on the ground of 
Starting point of fraud is, the date when the applicant had 
limitation. knowledge, not merely of the factum of the 

sale, but a clear and definite knowledge, of the facts which con¬ 
stitute the fraud, and it is for the other side to show that the 
applicant had such knowledge at a time from which, taken as a 


application after 
sale is confirmed. 


20. (1887) 14 Cal. 679. 

21. (1890) 17 Cal. 769 (F.B.); Reid, on Saroda Churn Chuckerhutty 
V. Mahomed Isuf Meah, 11 Cal. 376; Viraraghava Ayyangar v. Venkata- 
charyar, 5 Mad. 217; Paranjape v. Kanade, 6 Bom. 148; and Sakharam 
Gobind Kale v. Damodar Akharam, 9 Bom. 468. See Parthasarathi v. 
Ahindra Nath, 1935 Cal. 89=154 l.C. 347. But see Bhuhon Mohun Pal 
v. Nandalal Dey, (1899) 26 Cal. 324 [Where it is held that the decision 
in 17 Cal. 769 (F.B.) has been in effect overruled by the decision of the 
Privy Council in the case of Prosunno Kumar v. Kalidcts, (1892) 19 Cal. 
683=19 I.A. 166 (P.C.) {Held, that an application to set aside a sale on 
the ground of fraud would come under S. 47, Civil Procedure Code (S. 244, 
old Code) notwithstanding purchase by a third party)]. 

22. Golam A had v. Judhister, (1902) 30 Cal. 142 (146) (Application 
made after sale confirmation) . 

23. (1923 ) 71 I.C. 631=45 All. 316=1923 All. 282. 
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starting point, the application is barred.Their Lordships of the 
Judicial Committee observed in Rahimhhoy Habibbhoy v. Turner, 
that when a man has committed a fraud and has got property 
thereby, it is for him to show that the person injured by his fraud 
and suing to recover the property has had clear and definite know¬ 
ledge of those facts which constitute fraud, at a time which is too 
remote to allow him to bring the suit. Section provides that, 
where a person having a right to make an application has by means 
of fraud been kept from the knowledge of such right or of the 
title on which it is founded, the time limited for making the appli¬ 
cation against the person guilty of fraud or accessor>^ thereto shall 
be computed from the time when the fraud first became known to 
the person injuriously affected thereby.^® 

lUurSiraiions. 

(1) A judgment-debtor alleged that his decree-holder fraudulently and 
in collusion with the officers of the Court caused a suppression of the notices 
with the result that he was not appraised of the sale as he would otherwise 
have been in due course. Held, that his right to have the sale set aside 
accrued the very moment the sale took place; but that if he \yas by means 
of fraud kept from the knowledge of the sale, he was necessarily kept trom 
the knowledge of his right to have the sale set aside, and 5. 18 ot the 
Limitation Act would apply to such a case. 27 

(2) Ordinarily, the provisions of O. 21, R. 90, Civil Procedure ^^de, 
can be availed of only when the sale has not been confirmed; but if the 
right of the judgment-debtor to apply under this section was concealed from 
him by fraud of the decree-holders, he would by operation of S. 18 of the 
Limitation Act. and notwithstanding the confirmation of the sale, have 
thirty days within which to make his application from the date on which the 

fraud first became known to him .28 

(3) A decree-holder initiated execution proceedings and earned them 
on throughout against a deceased judgment-debtor as if he were still alive. 
The Court was not only not apprised that the proceedings were taken against 
a dead man, but untrue returns were repeatedly filed to show that the pro¬ 
cesses had been duly served. Held, that the application to set aside the 
sale, under Art. 166, was within time if instituted within one month from 
the date of the applicant’s knowledge of the irregular proceedings .20 

(4) Where every process prescribed by the Legislature with a view to 
apprise the judgment-debtors or their representatives that execution is to 
proceed against them, has been fraudulently suppressed, the case is governed 


24. Bhusan Moni v. Profulla, (1921) 48 Cal. ^^ 

(802)=1921 Cal. 251; also see Ram Kinkar v. Sihiti Ram, 46 l.C. 

<Cal.) (Burden of proof). 

25. 20 I.A. 1=17 Bom. 341 (347) (P.C.). 

26. Jatindra Mohun v. Brpjendra Kumar, 0914) 24 I.249 (Cal.) ; 
also see and cf. Abdul Rahman v. Parshotam, 5 Luck. 492—1931 P.C. 12 

(15)=128 l.C. 257 (P.C.). 

27. Jotindra Mohun v. Brojendra Kumar, (1914) 24 l.C. 249=19 
C.W.N. 553. 

28. Golam Ahmed v. Judhister Chundra, (1902) 30 Cal. 142 (153). 

29. Arjun Das v. Gunendra Nath, (1915) 27 l.C. 294=20 C.L.J. 
341=18 C.W.N. 1266 (1270). 
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by S. 47, Civil Procedure Code and the period of limitation applicable is 
that provided by Art. 181 of the First Schedule to the Limitation Act, and 
S. 18 of the Limitation Act is also applicable. 

(5) However, a finding of negligence or carelessness on the part of a 
process-server or identifier is an entirely insufficient basis for a finding of 
fraud, which is the result of deliberate contrivance on the part of a party 
for his own advantage: and, in the absence of fraud, an application to set 
aside an execution sale on the ground that no notice was served as required 

Civil Procedure Code, is governed by the three years 
limitation, and time begins to run from date of sale.^i 


561* The words of S. 18 of the Limitation Act are sufficiently 

Application may include any person whose fraud has 

be against decree- troni another person the knowledge of 

holder, or auction- right to institute a suit or make an appli- 

purchaser. cation. Accordingly, in a Madras case, 

where it was the CLuction-purchaser who 
committed such a fraud as brought about the circumstances which 
ajipear in the first part of the section, the judgment-debtoHs appli¬ 
cation to have the confirmation of the sale set aside, was held not 



h'a rain v. Go pal Miindul,^^ where at p. 776, the learned Judges 
observed 


that under S. 18 of the Limitation Act, where irregularities affecting the 
validity' of the sale have been, by the fraud of the judgment-creditor, or 
other parties to the sale, been kept concealed from the judgment-debtor, he 
is entitled, whether the sale has been confirmed or not, to make against the 
person guilty of fraud, or accessory thereto, such application, if any, under 
S. 311 as he may be entitled to make, his time for making it being computed 
from the time when the fraud first became known to him”. 

But, in spite of these observations, the Calcutta High Court held 
in a case, where this point arose directly for determination, 

“that if the decree-holder is no parlj-^ to the fraud, it would not be enough 
to show that fraud has been committed by the auction-purchaser alone”. 

In Nabin Chander v. Bipin Chandra,^^ reliance had been placed 


30. Ram Kinkar Tewari v. Sthiti Ram, (1918) 46 I.C. 221=22’ 
C.W.N. 659=27 C.L.J. 528. 

31. Biharilal Mitter v. Tanuklal Mandar, (1926) 97 I.C. 798=1926’ 
Pat. 397=8 P.L.T. 28. 

32. Pulla Reddi v. Pattabhirama, (1933) 56 Mad. 734=145 I.C. 388= 
1933 Mad. 626. 

33. 17 Cal. 769 (F.B.); Relied on in Parthasarathi v. Ahindranath,. 
1935 Cal. 89=60 C.L.J. 36 {Held, that the applicants can avail themselves 
of the provisions contained in S. 18, Limitation Act, where the auction- 
purchaser, against whom the application for setting aside the sale under 
S. 173, Bengal Tenancy Act, is directed, along with some of the judgment- 
debtors, is guilty of fraud) . 

34. Azizannessa v. Dzvarka Prosad, (1925) 86 I.C. 745=1925 CaL 
1227. 

35. (1925) 87 I.C. 555=1926 Cal. 229. 
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upon the case of Kailasli Chandra v. Bissonath,^^ where it was laid 
down 

^*that when a judgment-debtor makes an application to have an cxccution-sale 
set aside under S. 311 of the old Civil Procedure Code after the expiry of 
thirty days he must bring his case within S. 18 of the Limitation Act, and 
to enable him to do so, it is not enough for him to show that the execution 
proceedings were irregular and fraudulent but that he must carry the fraud 
further and show that the existence of his right to set aside the sale has been 
kept concealed from his knowledge by the fraud of the decree-holder or the 
auction-purchaser **. 


These observations also support the ruling in the Madras case 
abovementioned.^^ However, it has been held in a number of 
cases by the Calcutta and Patna High Courts that for an application 
under O. 21, R. 90, Civil Procedure Code, it is not necessary that 
the fraud should be alleged against the auction-purchaser.®® 


562. To render the terms of S. 18 of the Limitation Act of 

1908, applicable to an application to set 
aside an execution sale, the fraud need not 
be subsequent to the sale, for 


Fraud need not be 
subsequent to sale. 


*‘fraud is a continuing influence, and until that influence ends, it retains its 
power of mischief”.®* 

In Puma Chandra Mandal v. Anukul Biswas, no doubt, it was 
said that 


“the question of limitation depends upon what has taken place after the date 
of the sale with regard to the knowledge of the judgment-debtor concerned 

but this does not mean that what occurs prior to the sale can be 
wholly excluded from consideration, and a clean state claimed,*^ 
In Tookoomoni Dassi v. Dwarkemath it was recognized that 
proof of fraud antecedent to the sale may have an important bearing 
on the determination of the question whether there was fraud sub¬ 
sequent to the sale, sufficient for the purpose of S. 18: 


36. 1 C.W.N. 67. 

37. 56 Mad. 734, supra. 

38. Mahahir Ram v. Ram Bahadur, 1923 Pat. 435=72 I.C, 625=4 
Pat. L. T. 306; Kedar Hura y. Asutosh Roy, (1927) 99 I.C. 946=44 C.L.J. 
565; and Bipin Bihari v. Kanti Chandra, (1913) 18 I.C. 715 (Cal.). 

39. Narayan Sahu v. Datnodar Das, (1912) 16 I.C. 464—16 C/W.N. 
894; Folld. in Bajrang Prasad v. Sonejhari Kuer, (1925) 85 I.C. 622=1925 

Pat. 521. 

40 . 36 Cal. 654=2 I.C. 844; also see Rat Kishori v. Mukunda, 15 

C.W.N. 965 (970)=11 I.C. 295 {Held, that it is doubtful whether S. 18 
of the limitation Act applied to a case in which the fraud was antecedent to 
the accrual of the right) . 

41. Cf. Rahimbhoy Hahibbhoy v. 'Turner, 17 Bom. 341=20 I.A. 1 
(P.C.). 

42. (1912) 17 I.C. 972=16 C.L.J. 581=17 C.W.N. 478. 
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‘‘It was a saying of an early chancellor that frost and fraud end in a 
foul ; and in this lies the truth of the matter.”‘*3 

However, fraud in the conduct of sale is not the same thing as a 
contrivance on the part of the decree-holder to keep the judgment- 
debtor from the knowledge of the fraudulent sale: and of his right 
to apply under O. 21, R. 90, Civil Procedure Code.^"* It is not 
necessary' to prove fraud subsequent to the sale;^® and the rule is 
stated that the acts constituting the fraudulent concealment of a 
cause of action may be concurrent or coincident with it, or even 
precede it, if they are of such a nature as to operate after the cause 
of action arose, and thereby prevejit its discovery, and were intended 
by the concealer to so operate.^^^ 

Illustrafiotis. 

(1) Where, owing to the fraudulent concealment of the proceedings by 
the decree-holder, all knowledge of the proceedings up to the time of sale 
was withheld from the judgment-debtor, held, that so long as the latter did 
not come to know of the sale, the effect of the fraud continued, and he had 
been kept from the knowledge of his right to make an application to set aside 
the sale in consequence of the initial fraud practised by the decree-holder.^^ 

(2) Where the decree-holder fraudulently contrived not to serve the 
judgment-debtor with notice of the execution sale, and kept him in ignorance 
of the sale itself, and the latter came first to know of the fraud only when 
an application was made for delivery of the property; held, that the judgment- 
debtor in seeking to set aside the sale was entitled to the benefit of S. 18 
of the Limitation Act for the whole period during which the fraud 
continued.^® 

(3) Where P applied to set aside an execution sale on the ground of 
fraudulent suppression of process, and other irregularities, the Court erred 
materially in rejecting the application without enquiring into the same.'*®' 

(4) In a suit brought by the Official Assignee, it was established that 
the defendant receiving in 1869, upon a voluntary transfer, some of the 
insolvent’s assets, joined and assisted him in defrauding his creditors. Held,. 
that the Official Assignee had been kept from knowledge of his right to- 
sue within S. 18, Limitation Act.®® 


43. Narayan Sahu v. Damodar Das, supra. 

44. Bajrang Prasad v. Spne Jhari Kuer, (1925) 85 I.C. 622=1925 Pat.. 
521; Reid, on Narayan Sahu v. Damodar Das, (1912) 16 I.C. 464, supra. 

45. Jatindra Mohun v. Brojendra Kumar, (1914) 24 I.C. 249=19’ 
C.W.N. 553. See Illustration (1) to S. 560, above. 

46. Wood, 4th Ed., p. 1423; Rustomji, p. 157. 

47. Mt. Sarvi Begam v. Ram Chander, (1925) 88 I.C. 500=47 All. 
850=1925 All. 778. 

48. Sheikh Muhammad Rowther v. Subha Naicker, (1923) 72 I.C. 46- 
=1923 Mad. 353=17 L.W. 152. 

49. Bhuishan v. Prafulla, (1921) 48 Cal. 119 (122)=60 I.C. 801=1921 
Cal. 251. 

50. Rahimhhoy Hahihhhoy v..Turner, (1892) 17 Bom. 341 (P.C.). 
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TITLE III: FRAUD HINDERING DISCOVERY 

OF RIGHT. 

563. FRAUD HINDERING DISCOVERY OF RIGHT. 
The essential — The essential ingredients of the rule of 
elements of the sec- law in S. 18 of the Limitation Act, seem to 

be, the following:— 

(1) A person having a right to institute a suit, or make an 
application; 


(2) The concealment of the right aforesaid, by means of 

fraud; 


(3) The fraud is of the defendant, or of any person claim¬ 
ing through him; and 

(4) That the plaintiff is in time from the date of the dis¬ 
covery of the fraud. 


The person having a right to institute a suit or make an appli¬ 
cation, who relies on S. 18 of the Limita- 
What constitutes tion Act, must show that he was not merely 
^raud. ignorant of his rights, but was actually 

kept from the knowledge of his rights: that is, he was the 
victim of an actual, and not a constructive concealment of his 
tjy’ active, though concealed fraud of the defendant. Fraud 
has not been defined in the Limitation Act nor has it been defined 
in the General Clauses Act. But that its scope is very wide is 
apparent from its definition in S. 17 of the Contract Act. ‘^Fraud 
is committed whenever one man causes another to act on a false 
belief by a representation which he does not himself believe to be 
true.”^ Fraud is equally committed by the ‘^active concealment 
of a fact by one having knowledge or belief of the facf'.^ But, it 
has been held by the Punjab Chief Court, in Ghulam Raza v. Sardar 

Khan,^ 


“that whatever may be the meaning of the term fraud in the law of Torts, 
or contracts, and however fraud which is infinite may be defined for parti- 
p'urposes, the expression as used in S- 18 of the Limitation Act, 

means and can only mean active deceit in defraud- 
Meaning of fraud endeavouring to defraud a person of his 

in S. 18. rights by artful device.” 


The important thing to notice is that a person who desires to invoke 
the aid of S. 18 of the Limitation Act, must establish that there has 
been fraud, and that by means of fraud, he has been kept from the 


1. Pollock's Contract Act, p. 115. 

2. See S. 17 (2), Indian Contract Act; also see Shep Shanker Upadhya 
V. Pariah Narain Singh, (1929) 115 I.C. 798=1929 All. 213=1929 A.L.J. 
342. 

3. 86 P. R. 1902=4 P. L. R. 1903. . 
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kuozL'lcdge of his right to sue, or of the title whereon it is 
founded.'* 


Active deceit. 


564. In an English authority, it was 
pointed out that 


“it is not sufficient that there should be merely a tortious act unknown to 
the injured party or enjoyment of property without title while rightful 
owner is ignorant of his claims; there must be some abuse of a confidential 
position, some intentional imposition, or some deliberate concealment of 

facts”. 5 


This has been relied upon in Lokenath Ruth v. Chintamoni,^ where 

it is held, that in order to constitute 

Plaintiff s igno- fraud within the meaning of S. 18 of the 

Limitation Act it is not enough that the 
right to sue sfiould be merely unknown to the plaintiff, but there 
must have been some intentional imposition or some deliberate con¬ 
cealment of facts by which the ignorance of the plaintiff was 
brought about. Except where plaintiff’s knowledge is an ingredient 
of his cause of action, the plaintiff’s ignorance of his right to sue 
does not revent time from running against him. But it is other¬ 
wise if such ignorance has been brought about by the fraud of 
the defendant. This was laid down specifically in the cases of 
Azroal Singh v. GopeenatW and Reazali Khan v. The Government 

of India.^ There must be some affirmative act 

Defendant’s dis- designed to prevent, and which does prevent 
honesty, not suffi- discovery of the cause of action. Mere 

dishonesty in obtaining possession will not 
prevent the possessor from availing himself of the provisions of 
the statute.® 

565. Concealed fraud, as explained by Kindersley, V.C., in 

Petre v. Petre^^ in discussing the 26th section 

Concealed fraud q£ English Statute of Limitations, 3 and 4 
explained. ^ 

“designed fraud, by which a party, knowing to whom the right belongs, 
conceals the circumstance giving that right”, 

i.e,, the title to the right to sue, according to the language of S. 18 
of the Limitation Act.^^ 

4. Bhagwana v. Shadi, 1934 Lah. 878=155 I. C. 654=26 P. L. R. 
114; also see Ramalagu Servax v. Solai Servaij (1922) 69 I. C. 274=1921 
Mad. 283=41 M. L. J. 274. 

5. Dean v. Thavaite, 21 Beav. 621. 

6. (1912) 16 I. C. 547 (Cal.). 

7. 8 W. R. 23. 

8. 19 W. R. 269. 

9. Kowar Poresh v. Watson^ 5 W. R. 283. 

10. 1 Drew. 397, 398. 

11. Rahimbhoy Habibhhoy v. Turner, (1890) 14 Bom. 408 (427) s.c. 
on appeal (1892) 17 Bom. 341 (P.C.). •• 
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Fjraud which will prevent the running of statute must be 

something actually said or done calculated 
Mere silence, or conceal the cause of action, and hindering 

discovery by use of ordinary diligence.^^ 
A mere non-disclosure of the transaction 
-cannot amount to fraud.’® In order to attract the provisions of 

S. 18 of the Act, there must be an inten- 
Intention^ tional concealment of facts by the defend- 

ri^t. ^ design to keep the plaintiff from 

the knowledqe of his right to institute the 


suit’'*; or make the application, and not merely to keep him from 
^•the,]exercise- Of his right.’®. It is pointed out by Campbell, J., in 
Nand Ram v. Ishar^^ that 


“for purposes of S. 18 of the Limitation Act it is not the alleged fraud by 
which dispossession was carried out which is pertinent, but the fraud by 
which the plaintiffs have been kept from the knowledge of their right to 

institute a suit”. 

To. the same effect is the observation of Chevis, J., in Asa Nand 

g 

"v. Jhahgi Ram,^"^ 

■'“that in order to avail himself of the benefit of this section, the judgment- 
debtor' (applying for the setting aside of an execution sale) must show that 
he was by fraud kept from the knowledge of his right to apply for the sale 

to be set aside”. 

Mere want of diligence does not amount to fraud.’® 

566. ILLUSTRATIVE CASES.— 

(1) The omission to give notice to pre-emptors does not amount to 

keeping them from a knowledge of their rights by 
Omission to give means of fraud,and S. 18 of the Limitation Act 

-notice to pre-emp- does not apply, where there is mere silence on the 

-j-Qj-s. part of the vendor and vendee^o; and there is no 

proof of some distinct act done with the intention 

■of deceiving the pre-emptor, or concealing the fact of sale from him.^^ 

An industrious and artful concealment of the fact of sale ,22 or a represen¬ 
tation by the defendant made in order' that the pre-emptor might be kept 


12. Wood, 4th Edn., pp. 1422-1423; Rustomji, p. 156. 

13 .. Ghulam Rasa v. Sardar Khan, 86 P. R. 1902. 

14 Gulah Rai v. Tulsi Ram, 1927 All. 437=101 I. C. 322; also see 
Bowrammah v. Chettiar, (1929) 117 I. C. 63=7 Rang. 104=1929 Rang. 62. 

15. Biroo v. Jainurat, (1911) 13 I.C. 63=16 C.W.N. 923; Golam 
.IdujahaT v. Goloke Gkaran, (1914) 25 I.C. 884 (Cal.). 

16. (1926) 92 I. C. 597=1926 Lah. 128=7 L. L. J. 600. 

17. (1919) 50 I.C. 610=29 P.L.R. 1919; also see Biman Chandra v. 
. dPromothonaih Ghose, 1922 Gal. 157=68 I.C. 94 49 Cal. 886. 

18. Babudas Narayan Singh v. Muhammad Yusuf, 61 I. C. 823 (825) 

:4=6 P.’l. J. 319 (323). . . 

19. Ghiba v. Hayat, 120 P.R. 1883; Relied on 29 P.R. 1878. 

20. Gduhri’Mad V, Jainti Mal, 73 P.R. 1885.' 

21 . Ibid.'^ ... 

22. ArsaldNJ-Yar. Muhdnumad,'22 'P, ISftl. 

73 
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from the knowledge of his right of actionzs must be found to justify exten¬ 
sion of limitation under the provisions of S. 18 of the Act. 

(2) If an adjustment of a decree out of Court has not been certified, 

by the decree-holder, the judgment-debtor is not en- 
Uncertified ad- titled to obtain an extension of time under S. 18 
justments of decree. Limitation Act, even though the conduct of the 

decree-holder is fraudulent, or dishonest, because the 
judgment-debtor is not, by means of fraud, kept from the knowledge of his 
right to make the application,24 An adjustment not certified according to 
law cannot be enquired into by a Court even though fraud on the part of the 
decree-holder is alleged.25 

(3) Neglecting to settle accounts with the object of concealing an agent’s 

misconduct from his principal is not “fraud” within 
Passive conceal- the meaning of S. 18, Limitation Act.2« Similarly, 
ment not sufficient. where A filed a suit against a Lambardar’s repre¬ 
sentative for his share of the profits of certain har¬ 
vests, and the defence was upheld that they had paid A's dues also to B 
and C ; and A, subsequently sued B and C, for recovery of his share of the 
profits received by them; held, that the plaintiff could not avail himself of 
S. 18. Limitation Act, as there was no active concealment of facts by the 
defendant. 27 jn a suit for money on a mortgage bond, certain persons 
were added as parties defendants after the expiry of the period of limitation of 
12 years. The existence of the subsequent transfers in favour of the added 
defendants not know'n to plaintiff, but in the absence of anything to 

show that plaintiff had been deliberately and by means of active fraud been 
kept out of that knowledge, S. 18 could not be availed of as extending the 
period of limitation .28 jn Lokenath v. Chintamoni,^^ plaintiffs sought for 
a declaration that a deed of release executed by their maternal aunt, a defend¬ 
ant, was null and void, and does not affect their interest in the disputed 
property. The document was executed some 19 years before suit, and 
though plaintiffs came to know of it about 2 years before suit, he could not 
be allowed the benefit of S. 18 of the Limitation Act, as his ignorance had 
not been brought about by the fraud of his opponent. 

(4) Where the defendant came into exclusive possession of some property, 

as a co-sharer, presumably on behalf of all the co- 
Breach of duty to sharers, the plaintiff who was unaware of the fact 
inform. that the defendant (his co-sharer) had the pro¬ 

perty, was allowed the benefit of S. 18, because 
the defendant had committed a breach of confidence, and being imder a duty 


23. Murad v. Bhag Singh, 46 P. R. 1879; also see Sheo Shanker Upa- 

dhya v. Partab Narain Singh, (1929) 115 I. C. 798=1929 All. 213=1929 
A. L. J. 342 (Concealment of sale from pre-emptor, not a fraud, unless 
active intention to deceive) ; also see and cf. Abdul Rahman Khan v. Parso- 
tamdas, 1931 P.C. 12 (P.C.). 

24. Biroo v. Jainurat, (1911) 13 I.C. 63=16 C.W.N. 923; Relied in 
Golam Mujahar V. Goloke Charan, (1914) 25 I.C. 884 (Cal.). 

25. P.‘ R. P. L. Chetty Firm v. G. Lan Pow, (1922) 68 I. C. 924 
(L. B.)=1923 Rang. 103=1 Bur. L. J. 226; also see 70 I. C. 859=1922 
Rang. 31. 

26. Ardikappa Chetty v, K. A, R, Kadappa, (1916) 36 I. C. 418 
(L. B.). 

27. Gulab Rai v. Tulsi Ram, 101 I. C. 322=1927 All. 437. 

28. Hasan AH v. Gurudas Kapali, 33 C. W. N. 248. 

29. 16 I. C. 547; Relied on 8 W. R. 23 and 19 W. R. 269. 
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to, inform, his silence, under the circumstances amounted to a concealed 

fraud. 

(5) Where a judgment-debtor was by the fraud of the judgment-creditor, 

and the auction-purchaser, induced to omit to make 
Keeping from an application under R. 89 of O. 21, Civil 

jbiowledge of right. Procedure Code, held that the fraud was not of 

the kind which would operate to extend the limita¬ 
tion provided for an application to set aside a sale on the ground of irregu¬ 
larity, inasmuch as it did not keep the judgment-debtor from the knowledge 
of his rights, but merely prevented him from making an application.®^ 
Similarly, in order to take the benefit of S. 18 of the Limitation Act in an 
application to set aside an ex parte decree, it must be proved not that the 
ex parte decree w’as obtained by fraud but that the defendant was by means 
of fraud, kept from knowledge of the decree having been passed.Where 
plaintiff was absent from country when the Government seized his property 
as a declared rebel, and plaintiff was later tried and acquitted, and brought 
a suit to recover property sold by the Government; it was held that ignorance 
of the cause of action having accrued did not give the plaintiff a longer 
time for suing, unless that ignorance had been produced by the fraud of the 
defendant®®; or, where the suit was for recovery of a sum of money paid 
by the Government to the defendant as compensation for certain lands 
acquired for public purposes, which the plaintiff claimed as his own. held. 
that the plaintiff's ignorance of the accrual of his cause of action did 
not prevent the time running against his suit.®^-®® A mere omission by a 
mortgagor to inform of his want of title in the property mortgaged to 
the mortgagee is not enough to constitute active fraud so as to attract the 
application of S. 18.®® 

An under-statement of values in a sale proclamation of properties 

advertised for sale, is not, by itself, sufficient to 
Under-valuation in justify an inference of fraud. However, there may 
sale proclamation. be a finding of fraud, if other circumstances of the 

case justify the inference that the under-statement 

was deliberately made as part of the scheme to obtain the property at a 
low price.In order to bring the case within S. 18 of the Act it must be 
shown that the judgment-debtor was, by means of fraudulent conceal¬ 
ment of which the decree-holder was guilty, or to which he was accessary, 
kept from the knowledge of his right to set aside the execution sale. ®8 


30 Swarnanwyee v. Prohodh, 36 C. W. N. 758 (766) ; also sec Dhondo 
Ram Chandra v. Vasudeo Sakharam, 24 Bom. 104 (Where a co-sharer was 
allowed to pass the kabuUyai, and he caused certain lands to be his dhara 
land, instead of khoti lands to the profits of which his co-sharer was enUtled) . 

31. Harish Chander \. Ganga Bishan, (1918) 43 I. C. 671 (All.). 

32. Mt. Lai Dezfi v. Amarnath^ (1920) 57 I. C. 15 (Lah.). 

33 . Reazali Khan v. Government of India, 19 W. R. 269. 

34-35. Azroal v. Gopinath, 8 W.R. 23. 

36. Lalta Singh v. Mathura Upadhia, 1931 Oudh 5=129 I. C. 168—6 

Luck. 374. r- t s 

,^7,. K^hori Dost v. Mukund Lai Dutt, 11 I. C. 295 (Cal.). 

. - . pfQfdyan Sahu v. Damodqr Das, (1912) 16 I. C. 464 (C^.); 

also see and cf. Ramdhari v. Deonandan, 2 Pat. 65=77 I. C. 957 1922 Pat. 

507. . f ^ ■ 
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(6) Where in an application to set aside a sale for fraud it was found 

that the fraud was committed really on a third per- 
Application to set son and there was no allegation that any steps either 
aside a sale. active or passive were taken to conceal this fraud from 

the application of S. 18, was not applied.A judg¬ 
ment-debtor applying to set aside an execution sale on the ground of fraud 
must clearly state in his petition as to how he was kept from the knowledge 
of the execution proceedings and the sale, and how the fraud was practised 
and how he came to know of the sale alleged in the petition.Mere want 
of diligence does not amount to fraud,and the mere ignorance of the 
plaintiff as to his right to sue is no justification for the application of S. 18, 
unless he was kept from this knowledge of his right in the manner and 
by act of the person specified in this section.^2 Thus, in an application to 
set aside a sale on the ground, it is necessary for the plaintiff to prove not 
only the factum of fraud, but that by means of this fraud he was kept 
from the knozvledge of his right to apply to have the sale set aside. 
Fraud in bringing about an execution-sale is essentially different from irregu¬ 
larity in the conduct of sale: and the judgment-debtor must establish some 
contrivance on the part of the decree-holder to enable him to obtain the 
benefit of S. 18 of the Limitation Act.^* 


567. 


Section 18 deals with fraud by means of which a person 


Section 18, and 
Art. 95, distinguish¬ 
ed. 


has been kept from the knowledge of his 
right' to sue, or make an application, or of 
the title on which such right is founded: 
Art. 95 of the Schedule to the Act. deals 


with fraud, which gives rise to this right, as a basis of cause of 
action. In Act XIV of 1859, the two were kept clearly distinct 
in Ss. 9 and 10. Cause of action based on fraud is now dealt 
with under Art. 95, while S. 18 Ideals with fraud which con¬ 
ceals the knowledge of cause of action. Under S. 18, the law 
allows merely the ordinary period of limitation prescribed for a 
suit or application, while Art. 95 provides a fixed period of three 
years to set aside a decree obtained by fraud, or for other relief 
on the ground of fraud. 


568. CASES OF FRAUD.— 


(1) A suit against an agent to recover money 
Concealment of received by him and concealed from the plaintiff 

right. falls within Act XIV of 1859, S. 9 (S. 18, Act IX 

of 1908) .45 


39. Bpwrammah v. Chettiar, 117 I. C. 63=7 Rang. 104=1929 Rang. 
62 (63) ; also see Mohendro Narain v. Gopal Mondul, 17 Cal. 769; and 
Golam Ahad v. Judhister, 30 Cal. 142; also see Ss. 559 and 560, ante. 

40. Bahudas Narayansingh v. Muhammad Yusuf, 61 1. C. 823 (825) = 
6 P. L. J. 319 (323) ; also see Asanand v. Jhangi Ram, (1919) 50 I. C. 610 
=20 P L R 1919 

41. * Ihid.',t\ I. C. 823 (825) (Pat.). 

42. Puma v. Anukul, 36 Cal. 654 (657, 658). 

43. Kailash v. Bissonaih, 1 C. W. N. 67; Narayan v. Mohanth Damo- 
dar, 16 C. W. N. 894=16 I. C. 464. 

44. Bajrang Prasad Singh v. Sonefhar* Kger, (1925) 85 I. C. 622^ 
1925 Pat. 521=6 P. L. T. 567; and Nabin Chandra v. Bipin Chandar, (1925) 
87 I. C. 555=1926 Cal. 229. 

45. Hossein Buksh v. Tussuduck Hoosein, (1874) 21 "W. R. 245. 
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- ‘ (2) Where a plaint sufficiently alleged that plaintiffs being entitled to 
property, were ousted from its enjoyment under colour of a fictitious revenue 
sa\e in pursuance of a fraudulent contract, the fraud having been so contrived 
as to make plaintiffs believe that they had no right of action at all, it was 
held, that the case was brought within Act XIV of 1859, S. 9 (S, 18, Act 
IX of 1908) ,-*0 

(3) Where there was fraud in the inception of the grant, and not in its 
concealment^ S. 18 could not be applied to exclude the effect of time.^^ 

(4) Where a mortgage was executed in favour of S, A and H. And 

after the death of //, 5* had realized the money, and 
Fraudulent col- collected the entire mortgage-debt without the know- 

lection of debts. ledge of H's widow G ; and, to cover up his tracks, 

5* and A, brought a suit for sale, which failed: held, 
that in a suit by G to recover from S, her share of the mortgage-money, 
S. 18 of the Limitation Act applied to save her suit from bar of limitation.'*® 

(5) Where there was no active and fraudulent 
concealment from the plaintiff of his right to insti¬ 
tute a suit at the time when the right first accrued 
to him, S. 18 of the Limitation Act did not apply 

(6) Fraudulent concealment of all proceedings 
in execution and of the sale from judgment-debtor, 
is ground for inferring fraud keeping the judgment- 
debtor ignorant of his right to sue within the mean¬ 
ing of S. 18, Limitation Act.®° 

(7) Fraudulent representation to a judgment- 
debtor that the decree-holder has filed a satisfaction 
memo., as to adjustment of decree under O. 21, 
R. 2, is conduct which could come within the opera¬ 
tion of S. 18 of the Limitation Act.^ 

569. In Feire v. Petre^ it was explained that mere wrongful 

entry into possession is not "concealed fraud” 
Concealment of within the meaning of the statute. But, 

where a party knowing to whom the right 
belongs, conceals the circumstances giving the right, and by means 
Qf such concealment enables himself to enter and hold, there is 
fraud, which the statute protects against. The English decisions 
in Vane v. Vane^ and PVillis v. Earl Howe^ afford other typical 
Iji 5 t 3 ,nces of concealment of title. Where the plaintiff, a legitimate 


Concealment of 
right to sue. 


Fraudulent con¬ 
cealment of sale 
proceedings. 


Fraudulent repre¬ 
sentation as to ad¬ 
justment of decree' 


46. Dwarkanath Bhooya v. Ajoodhya Ram, (1874) 21 W. R. 109. 

47. Venkateswara v. Shekhari, 3 Mad. 384 (399) (P. C.). 

;; 48. Sahib Ram v. Mt. Gobindi. (1921) 43 All. 440=1921 All. 155=60 

I. C. 774. 

- 49. Ramalagu v. Sglai. (1922) 69 I.C. 274=1921 Mad. 283=41 M. 

L. J. 274 (Subsequent act of fraud not relied on to save limitation). 

50. Mt. Sarvi Begam v. Ram Chander Sarup, (1925) 88 I. C. 500= 


1925 All. 778=47 All. 850. 

1 P, R. P. L. Chetty, Firm v. G'. Lon Pow, (1922) 70 I, C. 859= 
^922-Rang. 51; also see (1922) 68 I. C. 924 (L. B.)=1923 Rang. 103. 


2. (1853) 1 Drew. 371. 

3. (1872) L. R..’8 Clx..'App. 383. ; 

4. ,tl893)" 2’Ghi';545. 
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son of his parents was designedly brought up by the defendant in the 
belief that he is only an illegitimate son; or conversely, where an 
illegitimate son was brought up as a legitimate son, to fraudulently 
conceal the right of the legitimate son, there was held to be con¬ 
cealed fraud within the meaning of the statute. 

570. This section applies expressly to cases '‘where any 

^ , document necessary to establish a rieht” to 

Concealment of • , f. 

document. institute a suit, or to make an application 

“has been fraudulently concealed’" from the 
person having such right. This is one of the three classes of cases 
of fraudulent concealment with which this section deals. A 
document which is merely useful as evidence, but not **necessary 
to establish a right/* is not within the section.® The fact of regis¬ 
tration of a document would displace the theory of concealment, 
especially if the registration was not compulsory and the document 
was at the proper time lodged in a public office; it would negatiVe 
the allegation that the party entitled to contest the document was 
kept from its knowledge by the fraud of the defendants.® But 
withholding copies of letters and reports with the direct purpose 
of throwing the plaintiff over the period of limitation may be 
fraudulent concealment of document, within the meaning of S. 18, 
Limitation Act.’^ 

571. FRAUD OF DEFENDANT, OR HIS PRIVIES.— 

See para. 563, ante, as to the essential elements of the section. 

Tn a case under Act XIV of 1859, S. 9, where plaintiffs being 
entitled to certain property were ousted from its enjoyment under 
colour of a fictitious revenue sale in pursuance of a fraudulent 
contract, and they were claiming exemption from the operation of 
the statute of limitation which would ordinarily bar their claim, 
the defendant besides pleading that the plaintiff’s knowledge of 
their right action was not kept back from them by any fraud, also 
urged that the defendant did not claim the property in dispute 
through a person guilty of fraud, for which reason the statute 
afforded the plaintiffs no exemption. It was held that the defend¬ 
ant was alleged to have no title, to the property in dispute, except 
the bare possession which he had received from a person whom he 
knew to be holding by fraud; and that, therefore, the plaintiff's 
allegations, if true, brought the case within the 9th section (corres¬ 
ponding to present S. 18, Limitation Act).® This case was referred 


5. Lakshniinarasti v. Ankmidu, (1870) 7 M.H.G.R. 22; also see 
Robert v. Lombard, 1 Ind. Jur. (N. S.) 192. 

6 . yenkateszeara lyan v. Shekhari Varma, 3 Mad. 384 (398)=8 I.A* 
143 (P. C.). 

7. Robert v. Lombard, 1 Ind. Jur. (N. S.) 192. 

8. Dwarkanath v. Rajab Ajoodhya Ram Khan^ 21 W. R. 109. . , 
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in the course of arguments, in Ram Doyal v. Ajoodhya Ram,^ but 
Miller, J., remarked that the case was under Act XIV of 1859, and 
Act IX of 1871 was different. The rule of suspension was held not 
applicable to cases where a person against whom a right was sought 
to be enforced did not claim through a man by whose fraud the 
plaintiff was kept in ignorance of his right. The fraud must have 
been committed, or abetted by the defendant. 


Ilhtstrations. 


(1) A judgment-debtor is not entitled to the benefit of the provisions of 
S. 18 of the Limitation Act for the purpose of making an application lo 
set aside an execution-sale if the decree-holder was no party to the fraud 
alleged. 

(2) However, execution purchases on the basis of fraudulent decrees are 
of no effect when the purchaser is aware of, if not a party to the fraud. 

(3) For an application under O. 21, R. 90, Civil Procedure Code, it 
is not necessary that the fraud should be alleged against the auction- 
purchaser.^^ 

The Indian law agrees with the English law on the point that 

the fraud in question must be of the defend- 
(1) “Against the privies; that is, the fraud of the 

person guilty of person who sets up the statute, or of some 

rau , e c. through whom he claims. The 

fraud of one of several judgment-debtors will keep the decree alive 
only against such judgment-debtor^^; and the con¬ 

struction of S. 48, Civil Procedure Code, was taken to 
be according to the natural meaning of the words used, 

vis., that the force or fraud of one of several judgment-debtors 
in preventing execution against him of a decree enables the decree- 
holder to get an extension of the twelve years provided for execu¬ 
tion of the decree by S. 48, Civil Procedure Code, only as against 
that judgement-debtor but not as against his other co-judgment- 
debtors who have not been guilty of such conduct.** 


572. A person 

(2) Against any 
person claiming 
through him. 


claiming through the person guilty of fraud, 
is within the scope of the provisions of this 
section, provided he can show that he derived 
his right bona fide and for valuable con¬ 
sideration, in which latter case he would be 


9 . (1876) 2 Cal. 1. 

10. Azizannessa v. Dwarika Prosad, (1925) 86 I. C. 745=1925 Cal. 
1227. 

11. Bireswar Ghose v. Panchcouri Ghose, (1923) 74 I. C. 975=1923 
Cal. 538. 

12. Mahahir Rant v. Rambahadur Dubey, 1923 Pat. 435—72 I. C. 
625=4 P.L.T. 306; also see Kedar Hura v. Asutosh Roy, (1927) 99 I.C. 
<946=44 G- li. J. 565; and Bipin Bihari v. Kanti Chandra, (1913) 18 I. C. 

715 (Cal.). 

13. Abdul Khadir v. Ahantmad Shaiwa Ravuthar, (1911) 35 Mad. 670. 
' 14* 'Ibid., on appeal, (1913) 38 Mad. 419. 
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able to plead the ordinary statutory bar of limitation. ‘‘Good 
faith” is defined in S. 2, meaning acts done with due care and 
attention. The English law is in this respect 'identical' with the 

573. Under S. 26 of the R. P. L. A. 
(1833), the protection is extended to 

“a bona fide purchaser for valuable consideration,, 
who has not assisted in the commission of such fraud,, 
and who at the time that he made the purchase did 
not know, and had no reason to believe that any such 
fraud had been committed”. 

In a case falling under S. 9 of Act XIV of 1859, their Lordships 
of the Privy Council held that persons who were not bona fide 
purchasers, were not entitled to the benefit of this statute.^® Notice 
of fraud would be an important element in the question whether 
the purchasers for valuable consideration were bona fide purchasers, 
though with actual notice, having regard to all the circumstances 
of the case.^® Article 95 of the Limitation Act, corresponding 
to S. 10 of the Act of 1859, however, admits of no such exception. 
The fraud contemplated in S. 18 of the Limitation Act is the 
fraud committed by the party against whom a right is sought to 
be enforced, or of a privy to the fraud, but it has been held in an 
English case that the fraud of an agent will not be imputed to the 
principal so as to make him “party” or f‘privy” to it, unless the 
agent commits it within the scope of his authority^’^; or for the 
general or special benefit of the principal, and not for the private 
purposes of the servant or agent.^® 

A person claiming in good faith and for valuable considera¬ 
tion, through the person guilty of fraud or accessory thereto, does 
not stand in their shoes. The adverse possession of such a pur¬ 
chaser is deemed to commence from the time when the plaintiff is 
deprived of his property by the vendor’s concealed fraud, so that 
if the prescribed time has expired previously to his purchase, the 
bona fide purchaser is at once protected on his making the purchase.^®^ 
This protection does not extend to donees or legatees, or to pur¬ 
chasers for value, but not in good faith.^° 

15. Radhanath Doss v. Gishorne & Co., (187.1) 15 W. R. 24 (29)’ 
(P. C.) ; compare Sheikh Imdad Ali v. Mt: Kootby Begum, 6 W. R. 24 
(P. C.) (Where the party in possession of an estate is a bona fide purchaser 
for valuable consideration. without notice, onus is on plaintiff to show that 
his suit is within time) . ' • 

- 16. Maniklal Atma Ram v. Manchershi Dinsha, 1 Bora-. 269. 

17. Thorne v. Heard, (1895) A. C. 495. 

18. British Mutual Banking Co. v. Chaimwood Forest Railway Co., 

Q. B. D. 714. ■ 

19. Mitra’s Limitation, 2nd Vol., p. 893: citing'Banning, 221. 

20. Ibid., also see and cf. Radhanath Doss ’v." Gisborne S’ Cp., (1871) IS 
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Starting point of 
limitation. 


574. KNOWLEDGE OF FRAUD.—Under S. 18 of the 
Limitation Act, “the time limited for instituting a suit or making 
an application .... shall be computed from the time when 
the fraud first became known to the person injuriously affected 
thereby, or, in the case of the concealed document, when he first 
had the means of producing it or compelling its production.” 

The starting point of limitation in the case of a concealed 

right to sue, or make an application (S. 568, 
ante), or in the case of a concealed title 
(S. 569, ante), is the “time when the fraud 
first became known, etc/*; and, in the case of a concealed document, 
which is necessary to establish the right or title, the period counts 
from the time when the plaintiff or applicant first had the means 
of producing it, or compelling its production. It may be noticed 
that the English law differs from the Indian law in this respect. 
The corresponding English law is “when such fraud shall, or 
with reasonable diligence might, have been first known or dis¬ 
covered.” (S. 26, 3 and 4 Will. IV, c. 27.) 

■ 575. The expression knowledge of fraud indicates that the 

party defrauded had not merely some suspi- 
Mere suspicion is cions aroused which ought to have put him 
not knowledge. inquiry, but such definite information as 

would enable the person defrauded to seek his remedy in Court.^^ 
The limitation only begins to run from the time when the fraud 
becomes fully known.^^ A partial knowledge and some informa¬ 
tion concerning the defendant on which the plaintiff could not pro¬ 
ceed to seek his remedy in Court is not what is required by S. 18 
of the Limitation Act.^® Where a person has reason to suspect 
fraud, but no certain information on the subject, until further 
disclosures which afford substantial grounds to go upon, there is 
no knowledge of fraud within the meaning of S. 18, Limitation 
Act, or Art. 95, of the Schedule.^* 

"Such knowledge must be clear and definite knowledge of the facts consti¬ 
tuting the particular fraud : as Lord Hobhouse points out, it is not sufficient 
for the defendant to show that the plaintiff had some clues and hints which 
perhaps if vigorously and acutely followed up, might have led to a complete 

knowledge of the fraud."*® 


W. R. 24 at p. 29 (P.C.) (Only a purchaser, bona fide, and for valuable 
consideration, protected) . 

21. (1884) 6 All. 406. 

22. Rahtnubhoy v. Turner, (1890). .14 Bom. 408 (414). 

23. Ibid. 

24. fndranath Banerjee v. Rook£, (1909) 37 Cal. 81 (85). 

* 25. Biman Chandra y. Promothanath, (1922) 49 Cal. 886 8^) 

also see Rahimhhoy v. Turner, (1892) 17 Bom. 341 20 1 ^( . .) 

per Lord Hobhouse ?ind Satish Chandfa Chatterji v. Kumar SaUsh Kantha 

Roy, (1923) 73 I. C. 391=1923 P. C. 73 (P. C.). 

74 


• ih t A 
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576. The principle underlying the section has been noticed in 
The principle. perhaps best stated in 

Gregory '^^: 


X Mr - -- AAX 

the words of Westbury, L.C., in Rolfe v. 


Reasonable dili¬ 
gence in discovering 
fraud. 


“when the remedy is given on the ground of fraud, it is governed by this 
nnportant principle that the right of the party defrauded is not affected 
by lapse of time, or generally speaking by anything done or omitted to be 
done so long as he remains, without any fault of his own, in ignorance of 
the fraud that has been committed”. 27 

577. It has already been observed that S. 18 of the Limitation 

Act is not precisely identical with the provi¬ 
sions of S. 26 of the Real Property Limita¬ 
tion Act, 1833, which makes time run from 
the date when the fraud is, or with reason¬ 
able diligence must have been first known or discovered.'^® This dis¬ 
tinction was possibly not brought to the notice of the Court in Bibi 
Solomon v. Abdul Aziz^^ Under the English law, it must be shown 
that there has been something to put the plaintiff upon inquiry res¬ 
pecting the matter itself, which inquiry, if made, would have led to 
the discovery of the real facts.®® But imder S. 18 of the Limitation 
Act, if plaintiff has established that there has been fraud and that by 
means of such fraud he has been kept from the knowledge of his 
right to sue or of the title whereon it is founded, the burden is 
shifted on to the defendant to show that the plaintiff had know- 
r « « c 4 - ^ ledge of the transaction beyond the period 

knowledge of fraud. limitation.®^ However, in any particular 

case the Court, having regard to the nature 
of the fraud, the facility with which it may be known, and the 
likelihood of attention being called to it, may infer such knowledge 
when the means of knowledge first come, or have for a reasonable 
time been, within the plaintiff’s reach, or, in other words, may hold 
the plaintiff fixed with constructive knowledge of the fraud. 
The Court must, therefore, in every such case, ascertain when the 
plaintiff first had knowledge, actual or constructive, of the fraud.®* 
It may be noticed that for the purposes of S. 18, Limitation Act, a 
Hindu widow represents her husband’s estate and, if she had 
knowledge of an alleged fraud within the meaning of the section, 
the reversionary heirs would be equally affected by it.®® In 


26. (1864) 4 De. G. J. and S. 576, 579. 

27. Biman Chandra v. Promotha Nath, (1922) 49 Cal. 886 (890). 

28. Ibid., (1922) 49 Cal. 886 (890). 

29. (1881) 8 C. L. R. 169=6 Cal. 687. 

30. Halsbury, Vol. XIX, p. 144 (1st Edn.). 

31. Biman Chandra v. Promotha Nath, (1922) 49 Cal. 886 (891). 

32. Nilmoni Singh Deo v. Nilu Naik, (1892) 20 Cal. 425; also see 
Abdul Rahman v. Parsotamdas, 1931 P.C. 12=5 Luck. 492=57 I.A. 251 
(P. C.). 

33. (1922) 67 I. C. 914=27 C. W. N. 294 (299)=1922 P. C. 336 
(P. C.). 
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Mackintosh v. IVooniesh Chander Bose^^^ it was broadly laid down 
that the plaintiff must be held to have had knowledge of the fraud 

when he had the means of knowledge; but 
Means of know- ruling has never been followed. The 

^*^*^®* view was considerably qualified in Dhunpxit 

Singh v. Rohoman Mundul,^^ where one of the learned Judges ex¬ 
pressly said that means of knowledge and actual knowledge were 
not always the same thing, though sometimes the former may be said 
to be equivalent to the latter. For example, 

“an inspection of accounts would, in many cases, give no information as to 
the fraud, which might be only discovered by comparing the accounts with the 

other sources of information” .3® 

In this case where the suit was brought against an agent for moneys 
received on plaintiff’s account, in which defendant set up a plea of 
limitation, it was held accordingly, that the Judge should have 
found specifically when the fraud was first known to the plaintiff; 
limitation in such a case running from the date of the knowledge 
of the fraud, not merely from that of suspicion of the fraud, or of 
■delivery of accounts.” But where a person has full means of 
knowledge, and might have known, if he had chosen, that a fraud 
had been perpetrated on him, cannot extend his period of limitation 
by choosing not to avail himself of those nieans of knowledge, and 
to keep himself uninformed until a certain specified date.’® 
plaintiff cannot shut his eyes to obvious facts; and knowledge may 
he inferred in some cases from circumstances”; but, it is also a 

reasonable proposition that 

“one who wrongs another by fraud, and who then further wrongs him by a 
later fraud, calculated to disarm the former of suspicion and prevent an 
investigation may not charge the former with negligence or laches m not 
making an investigation, and discovering the fraud 

TITLE IV: EVIDENCE AND PROOF OF FRAUD. 

578. PROOF OF FRAUD—ONUS.—Section 18 of the 
Limitation Act can only apply to such fraud as amounts to con¬ 
cealment, and is intended to keep from the injured party the 
knowledge of his wrong or of its remedyIn a case under the 
Regulation II of 1805, S. 3, which was an analogous provision 
providing for statute of limitation being not applicable to a party 


34. 3 W. R. Act X, 121. 

35. (1868) 9 W. R. 329. 

36. Jbid, 

37. Ibid. 

38. Dhunput, Singh v. Rohoman Mundul, 11 W. R- 163. 

39. Niltndni Singh v. Nilu Naik, (1892) 20 Cal. 425. 

< 40. Wood, 4th Edn., p. 1401; Rustomji, p. 159. 

41. Rax Kishpri Dasi v. Mukund Lai, (1911) 11 I.C. 295=15 C.W.N 

^5. 
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in possession who shall have acquired possession by violence, fraud,. 

. other unjust dishonest means, their Lord-, 

of section^^ ication ships observed that the provision must be 

considered with some strictness, and the 
alleged fraudulent possession must be clearly established, = ' 

“otherwise the door would be opened widely to a large class of claims which 
ought properly to be barred”.-*2 


The onus rests on plaintiff to prove the factum of fraud satisfac¬ 
torily and clearly^^; and to bring his case 
Onus of proving vvithin limitation, if the defendant is a bona 
rau a ege . purchaser for valuable consideration,^ 

without notice of plaintiff’s right or title.**^ When a suit or appli¬ 
cation is, on the face of it, barred by limitation, it is for the plain¬ 
tiff or applicant to satisfy the Court of circumstances which would 
prevent the statute from having its ordinary effect.*^® Under O. 7y 
R. 6, Civil Procedure Code, where the suit is instituted after the 
expiration of the period prescribed by the law of limitation, the 
plaint shall show the ground upon which exemption from such 
law is claimed ; and the plaintiff has to prove the alleged fraud, or 
the date when it became known to the plaintiff."*® The law requires 
that proof of limitation should be clearly established, and a finding 
that “on a consideration of all the circumstances of the case,” the 
suit is barred by limitation is defective and unsatisfactory."*^ 


“The true position is that where a suit is on the face of it barred, it is 
for the plaintiff to prove in the first instance the circumstances which would 
prevent the statute from having its ordinary effect. A person who, in such 
circumstances, desires to invoke the aid of S. 18, must establish that there 
has been fraud and that by means of such fraud he has been kept from the' 
knowledge of his right to sue or of the title whereon it is founded.”*® Once 
this is established, the burden is shifted on to the other side to show 
that the plaintiff had • knowledge of the transaction beyond the period of 
limitation.”-*® 


“Fraud must be proved by the person who alleges it, and the Courts 
must not be too ready to presume its existence from certain sus- 


42. (Maharaja) Rajendar Kishore Singh v. Rajah Sahib Perhlad Seirty 
(1874) 22 W. R. 165 (P. C.). 

43. Brindabun Doss v. Jugodessur.ee, (1866) 6 W. R. 165. 

44. (Sheikh) Imdad AH v. Mt. Kootby Begum, (1866) 6 W.R. 24 
(P.C.). 

45. Puma Chandra v. Anukul Biszvas, (1909) 36 Cal. 654. 

46. Kalyanmal v. Ahmaduddin, 1934 P. C. 208 (210)=151 I. C. 45= 
1934 A. L. J. 909 (P. C.). 

47. Rain Pertap Lai v. Kesho Prasad Singh, (1917) 41 I. C. 385- 
(Pat.). 

48. Biman Chandra v. Promotha Nath, (1922) 49 Cal. 886 (891)=68 
I. c. 94=36 C. L. J. 295. 

49. Ibid. ; also see to same effect, Ramchandra v. Hardeo, 1924 Nag. 94- 
=80 I. C. 590=20 N. L. R. 23; and Bhagwana v. Shadi, 16 Lah;'408= 
1934 Lah. 878=155 I. C. 654. 
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picious circumstances.^^®® Fraud should precede or accompany the 

transaction of sale, subsequent false pre¬ 
tences are not so important.^ It is a well- 
known rule that a charge of fraud must be 
substantially proved as laid, and that when 
one kind of fraud is charged, another kind 
of fraud cannot, upon failure of proof, be 
substituted for it.® A relief cannot be given 
upon circumstances which are not made a ground of relief upon 
the record.® Their Lordships of the Privy Council have observed 
in Satish Chandra Chatterji v. Kumar Satish Kantha Roy"^ that 


Subsequent cir¬ 
cumstances not con- 
tiidered. 

Fraud must be 
proved as laid. 


^‘charges of fraud and collusion must, no doubt, be proved by those who 
make them—proved by established facts or inferences legitimately drawn 
from those facts taken together as a whole. Suspicions and surmises and 
conjecture are not permissible substitutes for those facts or those inferences, 
‘hut .that by no means requires that every puzzling artifice or contrivance 
resorted to by one accused of fraud must necessarily be completely un-^ 
ravelled and cleared up and made plain before a verdict can be properly 
found against him. If this were not so, many a clever and dexterous knave 
•would escape”.® 


The rule is that the party who alleges fraud must do so dearly 
■ and specifically and with detailed particulars, 

^ Specific allega- general allegations of fraud will not be 

tions o rau . permitted.® A plaintiff impeaching a tran¬ 

saction on the ground of fraud should distinctly, accurately and 
specifically set forth in the plaint, the facts constituting the alleged 

f raud.^ 


“In all cases where fraud is alleged, it ought to be set forth specifically, in 
particular and in detail, so that the person against whom it is charged may 
have a fair opportunity of knowing what he has to meet.”® 

As .Lord AVatson observed in Gunga Narain Gupta v. Tituckram 
Chowdhry,^ 


50. Bhagwandas v. Ida, 27 P. L. R. 1903. 

- 1. Ibid. 

2. Abdul Hossein Zenail Abdi v. C. A. Turner, (1887) 11 Bom. 620 
(643) (P. C.) ; followed in Bansiram v. The Secretary of State, (1916) 35 

I. C. 284 ( 287)=20 C. W. N. 638 (641). 

3. Montesquieu v. Sdndys, 18 Ves. Jun. 302 (314); Relied in 11 

Bom. 620 (643) (P.C.). t t 

4. (1923) 73 I. C. 391=1923 P. C. 73=28 C. W. N. 327=39 C. L. J. 

5/. Per Lord Atkinson in Satish C hander Chatter ji v. Kumar Satish 
Kantha Roy, supra. 

6. Rustomjx, p. 158: Annual Practice, 1914, p. 214. 

^ '7..‘..Bdnsi Ram v. Secretary of State, .(1916)'35 Cal. 284—20 C. W. 

N. 638; also see Satish Chander Ghosh v- Kalidasi Dasi, (1922) 68 1. C. 
377^1922 Cal. 203=26 C. W. N. 177 (191). 

8. Nihal Chand v. Foujdar Singh, 3 P. R. 1883. 

9. 15: CaL'.S3a^l5 IJV. 119 (P.C.) ; followed in Chanvxrappa v. 
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“when fraud is charged agaiast the defendants it is an acknowledged rule 
of pleading that the plaintiff must set forth the particulars of the fraud 
which he alleges”. 

A plaintift who fails to substantiate the specific acts which he relies^ 
upon in his plaint as constituting the fraud practised upon him, is 
not entitled to claim the benefit of S. 18 of the Limitation Adt.^*^ 
Lord Selborne said in Wallingford v. The Mutual Society 

“With regard to fraud, if there be any principle which is perfectly well- 
settled, it is that general allegations, however strong may be the words in 
which they arc stated, are insufficient even to amount to an averment of 
fraud of which any Court ought to take notice”. 


The mere use of general words “fraud,’^ “deceit,** “illegal and 
fraudulent acts,” “machinations,** “collusion** and so forth is not 
sufficient.^^ A plaint is defective in form, which does not disclose 
the cause of action by setting forth detailed particulars of fraud 

alleged. Fraud is not lightly to be presumed.^* 
Knowledge of In all cases, where it is alleged, it ought to 
fraud within limita- forth specifically, in particular, and 

in detail; the fraudulent act which kept the 
plaintifT from knowledge of the transfer must, in order to extend 
the period of limitation, be one which occurred while the plaintiff 
still had a right to institute the suit.^** To bring his case within 
S. 18 of the Act, the plaintiff must allege when the fraud became 
known to him.^® The defendant, in a case where it is alleged that 
his right to property has been extinguished by limitation under 
S. 28, may also plead fraudulent concealment under S. 18.^® 


Illustrations. 

(1) In the case of an application for setting aside a sale in execu¬ 
tion, where the petitioner relied upon S. 18 of the Limitation Act, held,. 
that it was incumbent upon him to show that not only had he no knowledge 
of the sale until some date within three years of his application, but that 
he was kept from that knowledge in the manner and by the act of the" 
person specified in that section. 

(2) A decree-holder, entitled under the decree to possession of a plot 
of land only, fraudulently obtained in execution, by misleading the Court, 


Danava, (1894) 19 Bom. 593 (601) ; also in Promoda Nath v. Kinoo Moolah, 
(1909) 4 I. C. 495=8 C. L. J. 135=13 C. W. N. 167. 

10. Atma Ram v. Mehardil Khan, 91 P. R. 1893. 

11. 5 App. Cas. 697; followed in Chanvirappa v. Danava, (1894) 19 
Bom. 593 (601) ; also see Jyote Prakash v. Jhowmull, (1908) 36 Cal. 134 
(139); Nagendra Nath v. Parbati Charan, (1916) 35 I.C. 339 (Cal.)._ 

12. Mitra’s Limitation Act, Vol. II, p. 894. 

13. Ibid., 19 Bom. 593 (601, 602) ; also see Krishnaji v. IVamanjt, 
(1893) 18 Bom. 144. 

14. Ghulam Raza v. Sardar Khan, 86 P. R. 1902. 

15. Rat Rad ha Krishna v. Bisheshwar, 1 Pat. 733=1922 P. C. 336— 

67 I. C. 914=49 I. A. 312 (P. C.). ' 

16. Vasudeva v. Maguni, (1901) 24 Mad. 387 (396)—28 I.A. 81 

(PC.). 

17. Puma Chdnder v. Atitckul Biswas, (1909) 36 Cal. 654. 
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possession of the house also standing thereon. The judgment-debtors 
could not bring their application within time unless they could satisfy the 
Court that the fraud committed by the decree-holder had been of such a 
nature that they had been kept from all knowledge of the fact that they 
had a right to make the application until some period of time within three 
years of the date of making the application. 

(3) Where the land was sold in 1894, and the deed registered within a 
few miles of the village, and defendant was in possession as an occupancy 
holder, and the plaintiff in the suit for pre-emption was allowed to realize 
the land-revenue from the vendor, the circumstances did not amount to 
proof of active concealment which entitled the plaintiff to get additional 
time in which to bring the suit.^® 

(4) Where plaintiff brought a suit to have it declared that a compromise 
decree in a certain rent suit had been obtained by fraud, and was not binding 
upon him, held, that the onus was, in the first instance, upon the plaintiff 
to give some evidence of fraud committed in obtaining the decree, and that 
then the onus would be cast upon the defendant to prove and show that 
the plaintiff had acquired knowledge of the rent proceedings more than 
three years prior to the date of suit.^o 

(5) Where questions are raised between the parties to a decree relating 
to its execution, discharge, or satisfaction, the fact that the purchaser at 
a judicial sale, who is no party to the decree of which the execution is in 
question, is interested and concerned in the result has never been held to 
prevent the application of S. 47, Civil Procedure Code (old S. 244) limiting 
the disposal of these matters to the Court executing the decree. 

(6) A judgment-debtor applying to set aside an execution-sale on the 
ground of fraud must clearly state in his petition as to how he was kept 
from the knowledge of the execution proceedings and the sale, and how 
this fraud was practised, and how he came to know of the sale alleged in 
the petition.22 

579. It has been noticed in the preceding paragraph that S. 18 

applies only to such fraud as was intended 
^ Fraud at what conceal the plaintiff^s right or title from 

*'**'^* the plaintiff.®® Accordingly it applies to 

fraud which precedes, or accompanies the transaction impug^ned 
which constitutes plaintiff*s cause of action.When once limitation 
has begun to run against plaintiff, the subsequent acts of fraud by 
the defendant would not enable the plaintiff to get the benefit of 
S. 18.®° In connection with applications to set aside a sale, it has 
been noticed that fraud need not be subsequent to sale, and that 
acts const!tuing fraudulent concealment may be intended to operate 


18. Kashi Ram v. Pragi, (1913) 20 I. C. 538 (Oudh). 

19. Bhagwandas v. Ida, 27 P. L. R. 1903. 

20. Ram Per tap Lai v. Kesho Prasad Singh, (1917) 41 I. C. 385 
(Pat.). 

21. Prosunno Kumar v. Kalidcts, (1892) 19 Cal. 683 (P. C.). 

22. Babadas Narayan Singh v. Muhammad Yusuf, (1921) 61 I. C. 
823=6 P. L. J. 319. 

23. Rai. Kishori Das v. Mukundlal, 11 I. C. 295 (Cal.). 

24. Bhagwandas v. Ida, 27 P. L. R. 1903. 

25. Dhondo Ramchandra v. Vasudeo, (1899) 24 Bom. 104; also see 
Ramalagu Servai v. Solai Servai, 1921 Mad. 283=^ I. C. 274. 
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after the cause of action arose. See para. 562, ante. The right 
to set aside the sale clearly accrues after the sale. 

“Therefore, the fraud perpetrated by the opposite party must be a fraud 
committed after the sale and not fraud committed in bringing about the 
sale; and the fraud must be one by which the petitioner has been kept from 
the knowledge of his right to file the application to set aside the sale.” 2 ® 

Sadasiva Aiyar, J., has held in Payidanna v. Lakshminarasamma,^'^ 
that a judgment-debtor has to set aside a sale of his property for 
fraud of the decree-holder or of both himself and the auction- 
purchaser. he can only apply under O. 21, R. 90, Civil Procedure 
Code, subject to the limitation prescribed in Art. 166 of the Limita¬ 
tion Act; but he may be entitled to bring a suit for other appropriate 
reliefs on the ground of fraud against the decree-holder and the 
auction-purchaser, such as for damages or for injunction, subject 
to the limitation prescribed in Art. 95 of the Limitation Act.®® 


r 

580. When once fraud is established, then it is for the decree- 

holder to establish at what precise point the 

fraud—^mis judgment-debtor had clear and definite 

knowledge of those facts which would 
entitle him to set aside the sale.®® Where the plaintiff alleges and 
gives prima facie evidence of fraud, and states that the fraud first 
became known to him within limitation, the onus is then on the 
defendant to show, if he pleads limitation, that the plaintiff had 
knowledge of the fraud alleged at a time which is too remote to 

allow him to bring a suit.®® The Bombay 
High Court has held, relying upon the 
Privy Council authority, that 


Bombay, 


“where fraud is found and the Court has to apply the Limitation Act in 
order to see whether the suit is within time, the Court ought to have 
evidence of a definite character to show the point of time at which the 
plaintiff had not merely suspicion but definite knowledge of fraud”. 


In Biman Chandra Datta v. Promotha Nath,^^ the Calcutta 

High Court has relied upon the valuable 
Calcutta. statement by Lord Hobhouse, in Rahimhhoy v. 

Turner, and deduced the legal position noticed in S. 578, ante, and 
the same proposition is noticed in the case of Ram Kinkar Tewari 
w. Stithi Ram,^^ that the burden rests upon the person who has 


26. Jagdhar v. Dhorai Khatwa, (1920) 57 I. C. 404 (Pat.). 

27. (1914) 38 Mad. 1077. 

28. Ibid. 

29. Babu Lai v. Premkumari, 1929 Pat. 228=117 I.C. 46=10 P.L. 
T. 231; Relied on Narayan Sahu v. Damodar Das, (1912) 16 I. C. 464= 
16 C.W.N. 894. 

30. Rahimhhoy Habibbhoy x. Turner, \7 Born.. 341=201. A. 1 (P. C.). 

31. Vithappa Devappa v. Basagowda, (1912) 17 I. C. 10 (Bom.). 

32. (1922) 49 Cal. 886. 

33. (1918) 41 I. C. 221 (Cal.); also see Nabin Chandra v. Bipin 

sChandra, (1925) 87 1. C. 555 (Cal.). - * . , / - 


S, 18] 


Computation of Period of Limitation. 


593 


Patna. 


committed the fraud, and obtained property thereby, to prove con¬ 
clusively that the person injured by his fraud has had clear and 
definite knowledge of those facts which constitute the fraud, at a 
time which is too remote to allow him to seek the assistance of the 
Court. The Lahore High Court has adopted the same rule in 
Bhagwana v. Shadi.^ The principle of the Privy Council ruling 
has been followed in the Calcutta High Court in execution pro¬ 
ceedings in the cases of Arjun Das v. Gunendra Nath Basu^^ and 
Bhushan Moni v. Prafulla Krista^^ and it has also been followed 
in the case of Ramesh Chandra v. Birajasundari,^'^ where the bur¬ 
den of proof was laid on the party committing fraud to show, in 
an application to set aside an execution sale, that the other party 
had a clear and definite knowledge of facts constituting fraud at 
a date beyond the statutory period. The Patna High Court has 

followed the authority of the Privy Council 
ruling mentioned above, in Mahahir Ram 
v. Rambahadur Dubey,^^ and onus was placed on the party guilty 
of fraud to show that the continuing effects of fraud in execution 
sale proceedings had been removed at a time beyond the prescribed 
period of limitation for an application by judgment-debtor to set 
aside the sale. This rule has also been applied in Beas Singh v. 
Khedu Mian,^^ where the Court had come to a finding that fraud 
fiad been committed, by which the defendant got the property in 
an execution sale. It was held in Babulal v. Prem Kumari,^^ that 
when once fraud is established, then it is for the decree-holder to 
establish at what precise point the judgment-debtor had clear and 
definite knowledge of those facts which would entitle him to set 
aside the sale. The Madras High Court has thrown an observa¬ 
tion in Venkateswara v. Somasundaram,*^ 
that the cause of action for a suit based on 
fraud does not arise on the date of alienation impugned, but on 
the date when the creditor seeking to set aside the alienation knows 
that he has been defrauded, defeated, or delayed. 

Illustrations. 

(1) Where in an application for setting aside sale under O. 21, ^ 

■Civil Procedure Code, the defendant pleaded bar by limitation, it was held 
that in order to deprive the applicant of the benefit of this section, he must 
"be shown to have knowledge, not merely of the factum of sale, but a clear 
and definite knowledge of the facts which constitute the fraud before time 

can run against him."*^ _____ _ _ 

34. 1934 Lah. 878 (879)=36 P. L- R- I. C. 654. 

35. (1915) 27 I. C. 294=18 C. W. N. 1266=20 C. L. J. 341. 

36. (1921) 60 I. C. 801=48 Cal. 119. 

37. (1928) 108 I. C. 33=1928 Cal. 349. , ^ 

38. (1923) 72 I. C. 625=1923 Pat. 435—4 P. L. T. 306. 

39. (1930) .108 I. C. 637=1930 Pat. 58. 

40. 1929 Pat. 228=117 I. C. 46=10 P. L. T. 231. 

41. (1918) 44 I. C. 551 (Mad.). 

42. Bhtishan Mani v. Prafulla, 48 Cal. 119, 

75 


Madras. 
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(2) Where the plaintiff alleges fraud, and states that he acquired know¬ 

ledge on a particular date in ordinary cases the initial burden would be 
on him to lead evidence prima facie at any rate establishing the date of his 
knowledge's. jf notwithstanding the fact that the plaintiff did in most 

specific terms allege in his suit the date and the circumstances in which he 
acquired knowledge for the first time, the defendant’s pleadings are evasive 
and do not raise specifically, an issue as to the date of the plaintiff’s acqui¬ 
sition of knowledge the burden of proving the date is on him.^ 

(3) Where a decree-holder, entitled under the decree to possession of 
a plot of land only, fraudulently obtained in execution possession of the 
house also standing thereon, and the heirs of the judgment-debtor made 
an application under S. 47, six years later, to recover the possession of 
the house; held, that the applicants had to satisfy the Court that the fraud 
had been committed within three years of the application.« 


knowledgment 
writing. 


1 €). (1) Where, before the expiration of the period 

Effect of an ac- P^'escribed for a suit or application in 

in respect of any property or right, an 

acknowledgment of liability in respect 
of such property or right has been made in writing signed 
by the party against whom such property or right is 
claimed, or by some person through whom he derives title 
or liability, a fresh period of limitation shall be computed 
from the time when the acknowledgment was so signed. 

(2) Where the writing containing the acknowledg¬ 
ment is undated, oral evidence may be given of the time 
when it was signed; but, subject to the provisions of the 
Indian Evidence Act, 1872, oral evidence of its contents 


shall not be received. 


Explanation /.—For the purposes of this section an 

acknowledgment may be sufficient though it omits to- 

specify the exact nature of the property or right, or avers 

that the time for payment, delivery, performance or 

enjoyment has not yet come, or is accompanied by a refusal 

to pay, deliver, perform or permit to enjoy, or is coupled 

with a claim to set-offi, or is addressed to' a person other 

than the person entitled to the property or right. 

• • 

Explanation II. —For the purposes of this section,, 
‘‘signed’* means signed either personally or by an agent 
duly authorized in this behalf. 

43. Sri Kishan v. Ghana Nand, 1929 All. 721 (2)=1929 A. L. J. 115J 
(Not app. 27 All. 540). 

44. Ibid., 1929 All. 721 (2). 

45. Kashi Rant v. Mt. Pragi, 20 I. C. 538 (Oudh) . 
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Explimation IIL —For the purposes of this section, 
an application for the execution of a decree or order is an 
application in respect of a right. 


SYNOPSIS. 


Title I: Corresponding provisions. 

581. Rule of revival prior to 1859. 

582. Act XIV of 1859. 

583. Act IX of 1871. 

584. Act XV of 1877. 

585. Present section. 

586. Requisites of a good acknowledgment. 

587. English law. 

588. Leading principles. 

589. Difference between English and Indian law. 

590. Value of English authorities. 

Title II: Scope and application of the section. 

A 

591. Doctrine extends to any property or right. 

592. Section applies to applications. 

593. Explanation III—Illustrations. 

594. Joint contractors and mortgagees. 

Title III: Time for acknowledgment. 

595. Before expiration of period—Onus. 

596. Period prescribed—Meaning of. 

597. The opposite view. 

598. Cases under S. 31 of the Act. 

599. Local and Special Acts. 

600. Period prescribed—by Act governing suit. 

601. Acknowledgment of barred debt. 

602. English law different from Indian law. 

603. Acknowledgment distinguished from promise to pay. 

604. Illustrative cases. 

605-606. Acknowledgment when a cause of action. 

Title IV: Formalities of Acknowledgment. 


ni *i 


. ^ 9C 



607. 

608. 

609. 

610. 
611. 
612. 
613! 

614. * 

615. 

616. 
617'. I 
618 . 
6i9r 
620. 
62lC 


In writing and signed. 

No particular form required. 

Purpose of writing immaterial. 

What is a signature. 

Mark: or initials: or stamp. 

Position of signature immaterial. 
Signature by Agent—Explanation II. 
Intention of person signing. 

Plaint, written statement or petition. 
Entries in Account Books. 
Acknowledgments from series of letters. 
Entries in Settlement Records. 
At^bwledgment in Will. 

Statements, in Official Records. 
Reference to Arbitration. 









596 


The Indian Limitation Act. [S. 19 


Title V: Acknowledgment by whom—Authority to acknowledge- 

622. By a person to be bound. 

623. By Agent duly authorized. 

624. Implied authority. 

625. Infants cannot acknowledge. 

626. By guardian of a minor. 

627. By wife of a lunatic. 

628. By Court of Wards. 

629. By Alanager of a Joint Hindu Family. 

630. By one of co-mortgagees. 

631. By a co-heir. 

632. By an Advocate, or Pleader. 

633. By a Receiver. 

634. By an Official Assignee. 

635. By Director of a Company. 

Title VI: Acknowledgment to whom. 

636. May be addressed to a stranger. 

637. Should import liability to plaintiff. 

Title VII: Proof of acknowledgment. 

638. General words applied to specific subject. 

639. Parol evidence when admissible. 

640. Alteration in document. 

641. Unstamped acknowledgment. 

642. Unregistered acknowledgment. 

Title VIII: Sufficiency of Acknowledgment. 

643. Sections 6, 13, 14, 18, 19 and 20 compared. 

644. Section 19 construed liberally. 

645. Acknowledgment of liability not equivalent to promise to pay. 

646. Acknowledgment of subsisting debt or liability. 

647. Admission of debt with qualification of discharge. 

648. Acknowledgment express or implied in respect of the right or 

property in dispute. 

649. Specification of legal consequences not necessary. 

650. Conditional acknowledgments. 

651. Unconditional acknowledgments. 

652. Explanation I: Instances, 

(a) Sufficient acknowledgments. 

(h) Insufficient acknowledgments. 

NOTES. 

TITLE I: CORRESPONDING PROVISIONS. 


581. RULE OF REVIVAL PRIOR TO 1859.—The rule of 


Bengal Regula¬ 
tion III of 1793, 
S. 14. 


revival of a right to sue was recognised in the 
Bengal Regulations. Section 14 of Regula¬ 
tion III of 1793 required a clear and positive 


proof that the plaintiff had (within 12 years 
before the institution of the suit) demanded the money or matter in 


question, and that the defendant had admitted the truth of the 


demand or promised to pay the money. The demand and the ad¬ 
mission were required to be made within the prescribed period.^ 


46. Gopee Kishen v. Bindabun, 12 W.R. (P.C.) 36 (37). 
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The exception in respect oi acknowledgments of liability was not con¬ 
fined to claims in respect of debts and legacies, but extended to all 
matters. Oral admissions, as well as admissions by agents were 
sufficient.*^ Indirect acknowledgments by part payments were also 
recognised in some cases.*® Also see S. 8, Regulation VII of 1795; 
and S. 18 (3) of Regulation II of 1803. The Bombay Regulation V 
of 1827, S. 7, insisted upon a written acknowledgment. 


• 582. LAW UNDER ACT XIV OF 1859.—In Act XIV of 

1859, S. 4, provided for revival of right to 

Section 4, Act g^g admission in writing. The section was 

XIV of 1859. 

“If, in respect of any legacy or debt, the person who, but for the law of 
limitation, would be liable to pay the same shall have admitted that such 
debt or legacy, or any part thereof, is due by an acknowledgment in writing 
signed by him, a new period of limitation, according to the nature of the 
original liability, shall be computed from the date of such admission; 

“Provided that, if more than one person be liable, none of them shall 
become chargeable by reason only of a written acknowledgment signed by 

another of them.” 

Under S. 4, Act XIV of 1859, the exception was confined to 
direct acknowledgments*® in writing signed by the person liable to 
pay a debt or legacy.®® The signature of an agent was not sufficient.^- 
Oral admissions, or admissions in respect of matters other than 
legacies on debts were not recognized.’* But debts already barred 
by limitation could be revived by a sufficient acknowledgment.® 
This section did not apply to executions of decrees.* 

There were two other provisions in Act XIV of 1859, which 

recognized an acknowledgment in writing. 
Under S. 1, cl. 15 ^ ^ ( 15 )^ and S. 19. By the first of 

these provisions, an acknowledgment of the 
® * title of a depositor, pawnor or mortgagor, 

or of some person claiming under him, renewed the period of 
limitation, if the acknowledgment was made before the expiry of 

the prescribed period. _ 

------ 

47. Mitra’s Limitation Act, Vol. I, P- 363. 

48. Ibid, 

49. Gorachand v. Lokenath, 8 W.R. 335. 

so. Nijamuddin v. Mohammad Alt, (1869) 4 M.H.C.R. 385. 

1. Beedoobhooshun v. Enaet. 8 W.R. 1; also see Sh.Jieaz^dmy. 
The Collector 10 W.R. 175; Luchmee Buksh v. Runjeet Ram, 13 Beng.. 
L R. 177 (P^ic ) ; Dharma Vithal v. Govinda. 8 Bom. 99; and Rahmanx 

Bibi V. Hulasakuar, 1 All. 642. 

2. Amritrav v. Anyaba. (1868) 5 B.H.C.R. SO; 

17 W,R. 272; also see Giteedharee Singh v. Kahka Sookul, 7 W- - > 

Wooma V. Biressur, 8 W.R. 289. rr / # „ 

3. Valia Tamburatee v. Vira Rayan, 1 Mad. 228 (234) ; Heerata . 

/?oy. 24 W.R. 282 (284). , d 70 

4. Mt. Luchntan Koonwar v. Lutchman Bhagat, 7 W.K. 
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By S. 19, Act XIV of 1859, a written acknowledgment of the 
right to the principal money secured by a decree or order of a Court 
established by Royal Charter, signed by the debtor or his agent 
during the currency of limitation, and given to the party 
entitled thereto or his agent, was a ground for renewing 
the ordinary period of limitation. The acknowledgment 
under S. 1, cl. (15) even if made to a third party 
was sufficient,® but an acknowledgment under S. 19 was required 
to be given to the party entitled or his agent. An acknowledgment 
under S. 19 might be signed by an agent; but an acknowledgment 
under S. 4, or S. 1, cl. (15), was required to be signed personally 
by the party liable.® And, while an acknowledgment under S. 4 
might be made even after the expiry of period of limitation,, an 
acknowledgment under S. 1, cl. (15), or S. 19, was required to 
be made before the expiry of the prescribed period.’’ The scope of 
these provisions was different, and the requirements also varied to 
some extent. 

583. LAW^ UNDER ACT IX OK 1871.—The corresponding 
provision in Act IX of 1871 was contained in S. 20, which had two 
explanations and some illustrations. 

Act IX of 1871 did not alter the law so far as acknowledgments 
of the right or title of the depositor, pawnor and mortgagor, or of 
the right to the principal monies secured by decrees or orders of 
any Court established by Royal Charter were concerned.® Articles 
147 and 148 of Act IX of 1871 exactly corresponded to S. 1, 
cl. 15 of Act XIV of 1859, and S. 19 of the latter Act corresponded 
to Art. 169 of the former Act, with this exception that Art. 169 did 
not say that the acknowledgment was to be given "m the meantime**, 
i.e., before the expiry of the period of limitation. 

In respect of debts and legacies, two important changes were 
introduced by Act IX of 1871. In accordance with the English 
Mercantile Law Amendment Act (19 and 20 Viet., c. 97, S. 13), an 
acknowledgment signed by an authorised agent of the party to be 
charged thereby, was rendered as good as one signed by himself. 
Secondly, as proposed, by S. 14 of the Indian Law Commissioner’s 
Bill (1841-42), it was enacted that the acknowledgment to be 
■effectual should be made before the expiration of the prescribed 
period of limitation. 

The terms of the acknowledgment in accordance with the deci¬ 
sions under the old law were required to be such as to amount to an 
unqualified admission of a subsisting liability. The words ^before 

5. Hurro v. Monee, 3 W.R.S.C.C. 6; Durgopal v. Casheeram, 3 
W.R. 3; also see Ahiloji v. Dongar, 5 Bom. H. C. R. 176. 

6. Luchmeehux v. Runjeet, 20 W.R. 375 (P.C.), 

7. Mukkanni v. Manatt, 5 Mad. 182. .. . 

8. Rahmani v. Hulasa, 1 All. 642. 
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the expiration of the period prescribed” first appeared in S. 20 of 
Act IX of 1871, and no promise to pay, deliver, perform or permit 
to enjoy is necessary for the operation of an acknowledgment by 
way of statutory exception,® thus diifering from the English com¬ 
mon law.'® This S. 20 of Act IX of 1871 was confined to suits 
only, and did not apply to decrees. See Kally Prosonno v. Heera 
Lal,^ and Mtingul Prasad v. Shama Kanta,^" 


584. LAW UNDER S. 19, ACT XV OF 1877.—The rule 
of law was made much wider under S. 19, Act XV of 1877. Under 
the Acts of 1859 and 1871, the corresponding provisions were con¬ 
fined only to suits for the recovery of a debt or legacy; and S. 1, 
cl. (15) of Act XIV of 1859, or Arts. 147 and 148 of Sch. II of 
Limitation Act, 1871, were again confined to special cases only. But, 
since 1877, the section applies to suits, or applications, ""in respect 
of any property or right**.^^ Acknowledgments of the right of re¬ 
demption, or of the title of the depositor are no longer separatehy 
provided for. The general exception in respect of acknowledgments 
is so enlarged as to include such cases within it.^^ 


In another direction also the change is for widening the scope 
of the section to cover acknowledgments by agents, as compared with 

S. 4, Act IX of 1871, or Arts. 147 and 148, where the agent^s signa¬ 
ture was not sufficient.'® Expl. II: defined ^‘signed” to mean 
signed either personally or by an agent duly authorized in this 

behalf. 

Section 19 of Act XV of 1877, in the matter of excluding oral 
evidence of acknowledgments adopted the rule that “oral evidence of 
its contents shall not be received" There was provided ‘a new 
period of limitation, according to the nature of the original liability 

shall be computed”.'^ 

Act XV of 1877 (S. 19) omitted that provision of Act IX ^f 
1871 which required that an acknowledgment must amount to ‘ an 
unqualified admission of liability as subsisting”. But there must 
still be an acknowledgment of liability in respect of the property 
or right which is claimed by the plaintiff.'® 


9. Gopee Kishen v. Bindabun, 12 W.R. (P.C.) 36 (37). 

10. Mitra's Limitation Act, Vol. I, P* 365. 

11. 2 Cal. 468. 

12. 4 Cal. 708. . ^ 

1”? See S 591: Doctrine extended to any property 6 

* Vi T j. j f-feiri 1 C W N 569: Faki v. Khotee, 

14. Cf. and see Jagabandu v- Hart, 1 

4 Bom. 590. 

- 15.' Dr. Pal’s Limitation, p. 292. 

16. Mitra’s Limitation Act, Vol. I, pp. 368, 369. 


17. Ibid., p. 371. 

18. Ibid, 
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585. PRESENT SECTION. —The present S. 19, Act IX of 
1908, is S. 19 of Act XV of 1877, re-enacted with some verbal 
alterations, and the addition of an Explanation IV. 

In place of the words 

“a new period of limitation according to the nature of the original liability 
shall be computed” 

wc now have the words “a fresh period of limitation shall be com¬ 
puted”. And, in the second paragraph, the words are altered to 
read, “but subject to the provisions of the Indian Evidence Ac^i* 
I of 1872, oral evidence of its contents shall not be received, 
instead of the words “but oral evidence of its contents shall not 
be received”. 

586. REQUISITES OF A GOOD ACKNOWLEDG¬ 
MENT. —A consideration of the terms of this section shows that 
the essential elements of an aknowledgment are the following:— 

I. Time: The acknowledgment must be made *^before the 
expiration of the period prescribed”. 

II. Formalities: It must be made “in writing, signed by 
the party against whom such property or right is claimed”. 

III. By whom: It must be made by the proper person 
“against whom such property or right is claimed, or by some per¬ 
son through whom he derives title or liability”. 

IV. To whom : There is no restriction in the section to 
whom the acknowledgment may be made. Compare Art. 183. 

V. Proof : Oral evidence of the contents of a written 
acknowledgment shall not be received, except as provided in the 
Evidence Act I of 1872. 

VI. Admission of liability: An acknowledgment to be 
effective must be sufficient admission of liability in respect of any 
property or right. This is a matter of construction of the terms 
of an acknowledgment. 

587. ENGLISH LAW. —The English Law of acknowledg¬ 
ments differs with difference in the nature of the rights claimed.^ 

The Real Property Limitation Act, 1833 (3 & 4 Will. IV,. 

c. 27), S. 14 provides for acknowledgments 
R.P.L. Act, 1833. land or rent. According to this 

statute the essentials of an acknowledgment are— 

(1) that it must be made in writing; 

(2) signed by the person in possession, or in receipt of the 
profits of such land, or in receipt of such rent; and 

19. Dr. Pal's Limitation, p. 293. 
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(3) given to the claimant or to his agent, or to the person 
through whom the plaintiff claims.^® 

This rule is limited to “the right to make an entry or distress, 
or bring an action to recover such land, or rent". 

Where the land is mortgaged, and the mortgagee is in 

possession, the title of the mortgagor is kept 
R.P.L. Act, 1874. similarly by an acknowledgment pro¬ 

vided for in S. 7 of Real Property Limitation Act, 1874, requiring 
it to be made (1) in writing, (2) signed by the mortgagee or the 
person claiming through him_. (3) to the mortgagor or some person 
claiming his estate or to their agent.”^^ 

Where the right in question is to recover money charged on 
land, or on a rent charged, or secured by judgment, and legacies 
and shares of intestate’s estates, provision is made in S. 8 of Real 
Property Limitation Act, 1874, under which the acknowledg¬ 
ment may be signed either by the person by whom money is pay¬ 
able or by his agent. Similar provision, with regard to ^ares of 
intestate’s estates is made by S. 13 of the L^ of Property 
(Amendment) Act, 1860 (23 & 24 Viet., c. 38). 

As regards right to recover arrears of rent or of interest in 
respect of money charged as above, provismn is made in S. 42 o 
the Real Property Limitation Act, 1833 (3 & 4 Will. IV, c. ), 
which requires an acknowledgment to be made (1) in writing, 
(2) signed by the person by whom the same was payable or hi 
agent (3) made to the person entitled thereto or his agen . 

In the case of speciality debts. S. 5 of the Civil Procedure 
Act 1833 fS & 4 Will. IV, c. 42) makes a provision under which 
the acknowledgments must be in writing signed by the party or his 

Regarding simple contract debts, acknowledgment has no 
direct statutory effect to revive the cause of action. ey ma^ 

towever, operate to give a fresh start, bring a fresh promise to 
pay the debt. Here too the acknowledpient must be m j 

Lned by the party liable or his agent as is provided in the Statutes 
TprauL Ar^endment Act, 1828, S. 1. read with the Mercantile 

Law Amendment Act, 1856, S. 

The principle of the decisions on the English Statutes ( 
Tames I c 16; Ld the 9th Geor. IV. c. 14) in actions of assumpsit, 
does not depend upon the effect of a sta tutory exception, but upon 

293 


20. 

Dr. Pal’s 

Limitation, p. 

21, 

Ibid., p. 

294. 

22. 

Ibid,, p. 

295. 

23. 

Ibid, 


24. 

Ibid, 


25, 

Ibid,, p. 

296. 
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the principles of the Common Law with respect to the cause of 
action.-® 

“It is incumbent on the plaintiff in assumpsit to prove a promise made 
within the period of limitation, and such as to agree with that laid in the 
declaration. When the acknowledgment amounts to a fresh promise to 
pay, that promise is considered as one of the causes of action which the 
declaration states. But acknowledgment whether by words or in writing, 
are of no avail, save so far as they sustain the promise alleged; there is no 
exception to exclude the operation of the statute. 

For acknowledgments by way of statutory exceptions in English 
law, Ss. 14, 28, 40 and 42 of 3 & 4 Will. IV, c. 27, and S. 5 of 
3 & 4 Will. IV, c. 42.28 

Lmder English Law, in the case of Torts, no acknowledgment 
is sufficient to bar the statute.2® In an action of Tort, the cause 
of action alleged in the declaration not being a promise to pay (as 
it is in an action of Assumpsit), the English Common Law doctrine 
of acknowledgment is not applicable. 

588. LEADING PRINCIPLES OF ENGLISH LAW.— 

(1) An acknowledgment by agent is not sufficient in English 

law in the case of claims regarding land or rent charges under 
Statutes, Real Property Limitation Act, 1833, or 1874.2® jjj 

other cases, an acknowledgment may be made either by the person 
liable or by his agent. The agency need not be created expressly 
for the purpose.2* 

(2) An acknowledgment, except in the cases of speciality 
debts and of simple contract debts, must be to the person claim¬ 
ing the right or to his agent. An acknowledgment to a third 
person is not effectual.®^ The agency may not be express, or 
specially created, and it is sufficient if subsequently ratified.®® 

In the case of speciality debts, an acknowledgment made to 
a third party is effective in giving a fresh start.®* But in the case 
of simple contract debts, the acknowledgment is only effective as 
a promise to pay, and must be made to the creditor or his agent.®® 

26. Mitra’s Limitation Act, p. 365. 

27. Ibid. 

28. Ibid., p. 366, note (15). 

29. Ibid., p. 367. See Angell, S. 209; Banning, p. 40; Buswell, 
p. 53; also see Hurst v. Parker, 1 B. & Aid. 92; and Tanner v. Smart, 

6 B. & C. 367. 

30. Lay v. Peter, (1858) 3 H. & N. 101. 

31. Vincent v. Willington, (1842) Long & T. 456 (Cestui que trust 
regarded as agent of the trustee) ; Toft v. Stephenson,^ (1851) 1 D. M. 

& G. 28 (An acknowledgment by Solicitor deemed sufficient) . 

32. Batchelor v. Middleton, (1847) 6 Hare 83. 

33. Trulock v. Robey, (1841) 12 Sim. 402; Lightwood, p. 330; Dr. 
Pal’s Limitation, p. 298. 

34. Moodie v. Bannister, (1849) 4 Drew. 432; Hdwcutt.w. Banser, 
(1849) 3 Ex. 491. 

35. Lightwood, p. 342; Fuller v. Redman, (1859) 26 Beav. 614; 
Stamford and Bkg. Co. v. Smith, (1892) 1 Q.B. 765_(C.A.). 
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(3) The Form of Acknowledgment must be in writing signed 
by the person making it. It may be contained in a letter or series 
of letters*®; or as statement made in a judicial proceeding*^; or a 
direction contained in a will.*® Parol evidence is allowed to sup¬ 
plement the document*® to show when in fact it was executed, 
although the writing is dated.'*® 

(4) In cases under Real Property Limitation Acts, 1833 and 
1874, no acknowledgment will revive the title.^^ But an acknow¬ 
ledgment of a speciality debt may be given at any time, even after 
the full period has run out."*^ In the case of simple contract debts, 
the Limitation Act, 1623 (21 Jac. I, c. 16), contains no provision 
for keeping alive the debt by acknowledgment, except if it amounts 
to a fresh promise to pay; as such it may be given at any time 
before or after the expiration of the period prescribed for the 
original cause of action, prior to the commencement of the action."** 

(5) The question of construction of acknowledgment is 
virtually the question whether the alleged acknowledgment is suffi¬ 
cient. No hard and fast rule can be deduced for the purpose from 
decided cases; but the proper view seems to be that any writing 
which either expressly or by implication contains an admission 
would suffice.**^ English decisions under this head may be con¬ 
sulted as useful guides in the determination of similar cases arising 
under the Indian Limitation Act."** 

(6) An acknowledgment is effective only against the person 
making it (either himself or by agent) ; and against persons claim¬ 
ing under him.**® An acknowledgment by a limited owner in 
possession of land, will be binding on the remainderman, so as to 
keep alive against them a principal sum or arrears of interest^’^; but 
not so as to revive a charge or a claim against the remainder, which 
has been barred."** 

36. Fursdon v. Clogg, (1842) 10 M. & W. 572. 

37. Lightwood, p. 331. 

38. Millington v. Thompson, (1852) 3 Ir. Oi. R. 236. 

39. Lord St, John v. Broughton, (1838) 9 Sims. 225. 

40. Lightwood, pp. 332, 344; Dr. Pal’s Limitation, p. 299, citing Jayne 
V. Huges, (1854) 10 Ex. 430. 

41. Sanders v. Sanders, (1881) 19 C.D. 373; also Beamish v. Whitney, 
<1908) 1 Ir. 38. 

'42. Dr. Pal’s Limitation, p. 299. 

43, Tanner v. Smart, (1827) 6 B. & C. 603; also Bateman v. Finder, 
<1842) 13 Q*B. 574; Dr. Pal’s Limitation, p. 300; Lightwood, p. 352. 

44. Dr. Pal’s Limitation, p. 300. 

451 'Maniram 'Seth v. S£th Rupchand, 33 Cal. 1047 (P.C.). 

46. .Lightwood, p. 336; also Bolding v. Lane, (1863) 1 D, J. & S. 

122 . 

47. Smith v. Smith, (1855) 5 Ir. Ch. R. 88; Lightwood, p. 337. 

48. Dr. Pal's Limitation, p. 303. . .. • 
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589. DIFFERENCE BETWEEN ENGLISH AND 
INDIAN LAW.—In view of the different language of English 
statutes, English decisions can be useful only where the two systems 
arc similar. The main difference lies in the theory of acknowledg¬ 
ment. Under English law, an acknowledgment of a debt implies 
a ])romise to pay even a barred debt. The English law gives a new 
cause of action on an implied promise, and according to English 
authorities, the question whether a promise was made before the 
debt is barred, or after, is important only in one respect, viz., 
that in case of a promise to pay made after the debt is barred, the 
debtor may make his promise conditional. The proposition is thus 
summed up in Leake on Contracts:— 

The renewal of liability may be made before or after the debt is barred 
b 3 statute; and it is material to the construction of the acknowledgment or 
promise whether the debt is barred or not at the time of making it; in the 
former case the debtor is in a position to co*uple any promise he makes with 
a condition; in the latter, he has no right to impose terms, and must be 

presumed to have no such intention, for the action is then brought upon his 
original liability.” 

In a recent case of Spencer v. Hemmerde*^ the English law on 
the doctrine of acknowledgment has been fully reviewed and 
elucidated in the House of Lords. And now. Lord Tenterdon's 
Act (9 Geo. IV, c. 4), provides that in 

“actions of debt or upon the case grounded upon any simple contract, no 
acknowledgment or promise by words only shall be deemed sufficient 
evidence of a new or continuing contract, whereby to take any case out of 
the operation of the said enactments or either of them, or to deprive any 
party of the benefit thereof, unless such acknowledgment or promise shall 
be made or contained by or in some writing to be signed by the party 
chargeable thereby.” 

590. VALUE OF ENGLISH AUTHORITIES.—The 

English system is more stringent than the Indian law,®° and it is 
different in some important respects^; but English decisions on 
general principles have been often resorted to as useful guides.* 
However, numerous cases of acknowledgment being held insufficient 
b}' English law would be considered as sufficient under S. 19 of 
the Indian Limitation Act^: and, except for the discovery of some 
general principle, it would be totally misleading and profitless to 

49. (1922) 2 A.C. 507; 91 L.J.K.B. 941. 

50. Mani Rant v. Rupchand, 33 Cal. 1047 (P.C.) ; also see Shamsud 
AH v. Miriam EHaz, 1926 Cal. 1140=97 I.C. 710. 

1. See S. 589, above. 

2. Janardhan Shaha v. Radhahalluh, (1917) ,23 C.W.N. 921=53 I.C. 
898; Sitayya v. Ranga Reddy, 10 Mad. 259; Subbaranta Aiyar v. Veera- 
badra Pillai, 1921 Mad. 464=1921 M.W.N. 475. 

3. The Uncovenanted Service Bank v. Grant, (1888) 10 All. 93; 

Chobey Shrigopal v. Dhanalal Ghasiram, (1910) 35 Bom. 383 (385) ; Aruna-^ 
chella V. Rangiah, (1906) 29 Mad. 519; Subbarama v. Veerahadra, 1921 
Mad. 464=1921 M.W.N. 475. 
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attempt to apply decisions on the English Statutes to cases under 
the Indian Act.^ 


TITLE II: SCOPE AND APPLICATION OF SECTION. 

591. DOCTRINE EXTENDS TO ANY PROPERTY 
OR RIGHT. —A comparison of the section, with the correspond¬ 
ing sections of earlier Acts shows that since 1877, the general 
exception in respect of acknowledgments (S. 19 of the Act of 
1877 and 1908) is so enlarged as to include acknowledgments of 
the right of redemption, or of the title of the depositor, pawnor or 
mortgagor which were at one time separately provided for. The 
general exception now extends to acknowledgments in respect 
of “any property or rights”: and, there is nothing in S. 19, to 
restrict its operation to acknowledgments of any particular classes 
of rights. A right to enforce a judgment, or decree, a right to 
possession of immoveable property, a right to recover money due 
on accounts, and even a right to compensation in a case of tort, 
may be kept alive by an admission made by the defendant in favour 
of the plaintiff. 


Section applies to 
applications. 


592. Under Act XIV of 1859 there was a conflict of view 

as to whether the Act was applicable to 
execution proceedings. In Digamhuree v. 
Sharoda,^ the admission of a debt after 
execution was taken out gave a judgment-creditor a fresh starting 
point from which to reckon limitation. It was frequently held 
that, where the judgment-debtor appeared and admitted the debt, 
and promised to pay within a given time, execution might proceed, 
though the period of three years from the passing of the Act had 
expired.® But, in Mi. Luchman v. Luchman,'^ S. 4 of Act XIV of 
1859 was held not applicable to execution of decrees. As regards 
disability, there were cases where applications for execution were 
saved from being affected by the ordinary periods of limitation on 
the ground of minority of the decree-holder,® but a contrary view 
was held in other cases, that S. 11, Act XIV of 1859, did not apply 
to execution of decrees®; and did not save the limitation of time in 
favour of a minor.^® The exception as to proceedings in a wrong 
Court was held to be inapplicable to execution cases’’^: but in 
Hurro Chunder v. Shoorodhoni,^^ it was held that where the order 


4. Muthu Chettiar v. Muiht^swami, 1932 Mad. 516. 

5. (1865) 3 W.R. (Misc.) 27. 

6. (1867) 8 W.R. 63. 

7. (1866) 7 W.R. 79. 

8. See and cf. Anundee Koonwar v. Takoor Pandey, (1865) 4 W.R. 
Mis. 21; and Jugmohun v. Luchmeshur, (1884) 10 Cal. 748. 

9. Tarucknatk v. Poomo Chunder, (1867) 8 W.R. 137. 

10. Mathura Doss. v. Shumbhoo Duti, (1873) 20 W.R. 53. 

11. Khettemath v. Gossain Doss, 4 W.R. (Misc.) 18. 

12. (1868) 9 W.R. 402. 
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Under Act IX of 
1871. 


Under Act XV of 
1877. 

Allahabad cases. 


had not been reversed on the g-round of "defect of jurisdiction or 
other cause,” mentioned in S. 14, Act XIV of 1859, the time spent 
in former execution proceedings could not be deducted. 

Under Act IX of 1871, the word suit did not include execution 

proceedings.^® Section 20 of the Act, which 
referred to ‘'debts, and legacies,” only was 
held not to cover judgment-debts.^^ The 
word “debt” was applied only to a liability for which a suit might 
be brought, and did not include a liability for which judgment had 
been obtained.^" However, a Full Bench of the Allahabad High 
Court, held in Rahniit Rai v. Satgur Rai,^^ that an application for 

the execution of a decree is an application 
in respect of a "right,” viz., "the right of 
the decree-holder to execution, within the 
meaning of S. 19 of Act XV of 1877: and 
an application in writing by a judgment-debtor for the postpone¬ 
ment of a sale in the execution of the decree, and the issue of 
fresh notifications of sale was held to be "an acknowledgment of 
liability,” within the meaning of the same section, in respect of 
such "right”. In Janki Prosad v. Ghulam Ali,^"^ the application for 
execution was held governed by the rule in S. 19 of the Act. 
Similarly, in Fateh Mahanvmad v. Gopaldas,^^ following the Full 
Bench decision, an acknowledgment in the compromise deed, 
in course of execution proceedings, was held to come within S. 19 
of the Limitation Act, so as to originate a fresh limitation in res¬ 
pect of the execution of the decree. And, likewise an application 
to Collector, to whom a decree had been sent for execution, 
stating that after the part-payment of the decretal amount, the 
balance due from the judgment-debtor, under the decree, was 
arranged to be paid in a certain way, was held to be a valid acknow¬ 
ledgment sufficient under Ss. 19 and 20 of the Limitation Act to 
save limitation in respect of the execution of decree.^® Also see 
Hinganlal v. Mansaram,^^ where the Full Bench view was followed. 

The Bombay High Court held in Trimak 
Bombay cases. Bapuji v. Kashinath Vidyadhar^ that the 


13. Dhooneshur v. Roy Gooder, 2 Cal. 336 (F.B.); Jiwan Singh v. 
Sarnam Singh, 1 All. 97 (F.B.); cf. Mungal Prasad v. Girja Kant, 11 
C.L.R. 1131 (P.C.). 

14. Mungool v. Shama Kanta, 4 Cal. 708. 

15. Kally Prosanno. v. Heeralal, (1877) 2 W.R. 468; also see Ishan 
V. Grija, 3 C.L.R. 572; and Kader v. Gour, 6 C.W.N. 766. 

16. (1880) 3 All. 247 (F.B.). 

17. (1882) 5 All. 201. 

18. (1885) 7 All. 424. 

19. Muhammad Said Khan v. Payag Sahu, (1894) 16 All. 228. 

20. (1896) 18 All. 384. 

21. (1897) 22 Bom. 722; Relied on Venkatrav v. Bije Singh, 10 Bom. 

108. 
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Calcutta 

Court. 


payment of a part of the judgment-debt by the judgment-debtor, 
with the acknowledgpnnent of liability by his pleader, was sufficient 
under the provisions of S. 19, to give a fresh period of limitation. 
But, where a decree partly in favour of plaintiff, and partly in 
favour of the defendant was sought to be executed by defendant, it 
was held that an application for execution by the plaintiff, did not 
prevent limitation from running against the defendant.The 

Calcutta High Court approved of the 
High Allahabad Full Bench view, in the case of 
Ram Coomar v. Jakur Ali^^ holding that the 
object of the words ** application in respect of any property or right** 
in S. 19 is to extend to the applications mentioned in schedule, the 
same privileges as is accorded to suits. In Taree Mahomed v. 
Mahomed Mahood,^* the same view was held that an application 
for an execution of a decree is an application in res¬ 
pect of a **right** within the meaning of S. 19 of Act XV of 
1877, and a petition made by a judgment-debtor and signed by his 
vakeel, praying for additional time for payment of the amount of a 
decree, constitutes an “acknowledgment of liability” ; saving limita¬ 
tion under Art. 179 of the schedule to Limitation Act. This case 
is referred to in Norendra Nath v. Bhupendra Narainf^^ and also see 
Rakhal Chandra v. Hemangini;^^ where S. 19 was applied to rent 
decrees ; and Harihar Lai v. Gunendar,^^ holding that a decree-holder 
gets fresh starting point from date of acknowledgment by judgment- 
debtor of right of decree-holder to execute his decree. But, the 

Madras High Court was of a different opinion. 
A Full Bench of the Madras High Court 
took the view in Rama Ran v. Venkatesa 


Conflict of views: 
Cf. Madras. 


Bhandari^^ that the provisions of S. 19, Limitation Act, 1877, were 
not applicable to applications in execution of decree. This section, 
it was held, might apply to other applications, e.g., applications 
under the law of landlord and tenant.^® The Full Bench view was 
followed in Kuppusami v. Rangasami,^° and in Sreenivasa v. Poonu- 
swamy,^^ where it was held that an acknowledgment of indebtedness 
in the application of the judgment-debtor for a postponement of the 
sale did not give a fresh starting point for limitation under S. 19 
of the Act; nor could a part-payment of the principal be relied upon 
under S. 20, as the same principle applied to Ss. 19 and 20. Also 


22. Jeddi Suhraya v. Ramrao, (1897) 22 Bom. 998. 

23. (1882) 8 Cal. 716; Apprd. 3 All. 247 (F.B.). 

24. (1883) 9 Cal. 730. 

25. (1895) 23 Cal. 374 (387). 

26. (1902) 3 C.L.J. 347. 

27. (1905) 9 C.W.N. 1025. 

28. (1882) 5 Mad. 171 (F.B.). 

29. Ratnam Ayyar v. Krishna DosSt (1897) 21 Mad. 494 (496) ; Dist. 

S Mad. 171 (F.B.). 

30. (1904) 27 Mad. 608. 

31. (1905) 28 Mad. 40. 
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Applications for 
execution under pre¬ 
sent Act. 


see Akkamma v. Kopparam,^^ where it was held that under S. 19, 
Limitation Act, 1877, acknowledgments of decree-debts had not the 
effect of initiating a new period of limitation. It is now expressly 

enacted, by adding Explanation III to the 
section, that an application for the execution 
of a decree or order is an application in respect 
of a right within the meaning of S. 19 of Act 
IX of 1908. It is also expressly enacted that the word ''debt” in 
S. 20 includes money payable under a decree or order of Court. See 
Explanation, S. 20, Act IX of 1908. The difference of opinion 
between the Madras High Court on one side, and all the other High 
Courts on the other, is thus set at rest by Explanation III, “which 
makes it clear that that the provisions of the section are applicable to 
execution proceedings”.®^ 


593. ILLUSTRATIVE CASES. 

(1) A mere statement of fact by a judgment-debtor that a decree had 
been passed against him on a certain date for a certain amount, does not 
amount to an acknowledgment that the decree still subsists and is capable 
of execution, so as to extend the period of limitation for the execution of 
a decree under S. 19 of the Limitation Act^-*; but a statement to fall under 
this section must contain a clear admission of the existence of a debt, 
which is due and had to be paid.^s 

(2) An acknowledgment of liability made by the judgment-debtor, in 
respect of the decree-holder’s right to execute a decree, gives the decree- 
holder a fresh starting point for counting the period of limitation pres- 
cribed^®; but the admission of liability must be clear, and not be left 

to sheer inference.®^ 

(3) An application, by judgment-debtor, for adjustment under O. 21, 
R. 2, for part-payment under the decree®® ; or, an application made by the 
decree-holder, consented to by the judgment-debtor, for certifying pay¬ 
ments in satisfaction of the decree,®® which referred to the decree as an out¬ 
standing decree, is sufficient to give a fresh starting point for limitation. 
Similarly, a statement by the decree-holder in his execution application that 
he had received a sum from the judgment-debtor, which is not disputed. 

(4) An acknowledgment of liability in writing by some of several 
judgment-debtors made within three years from the last application for 


32. (1915) 26 I.C. 368 (Mad.). 

33. Mt. Resha Kuari v. Rameshwar Ojha, (1924) 79 I.C. 897 (898) = 
1925 Pat. 197. 

34. Alayil Kalathil v. Kunnambrath, (1925) 91 I.C. 833=1925 Mad. 

675. 

35. Tallapragada v. Maddu Rami Reddy, (1924) 82 I.C. 933=1924 
Mad. 856. 

36. Pareshnath v. Ismail Sardar, 1922 Cal. 187 (2) =64 I.C. 993= 
34 C.L.J. 195. 

37. Lachhmandas v. Ahmad Hassan, (1917) 38 I.C. 105 (All.). 

38. Hatimullah v. Sukhamoy, 1930 Cal. 30 4= 124 I.C. 830. 

39. Bacharaj Nyabal Chand v. Babaji Tukaram, (1913) 38 Bom. 47. 

40. Eusuffzeman v. Sanchia, 43 Cal. 207=34 I. C. 606. 
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•execution of the decree saves limitation as against them,**^ 

(5) An acknowledgment by a judKment-deblur of the amount due by 
him under a mortgage-decree is snflicient to save limitation for the purpose 
of making an application for a final decree for sale. The right to take 
legal steps for enforcing a right need not be expressly acknowledged if the 
right itself is acknowledged.^* An application for the postponement of a 
sale under a mortgage-decree, which said the mortgagor would pay the 
amount of the decree was held to contain a sufficient acknowledgment.”*^ 
Similarly, an application for adjournment of an execution sale, stating that 
the judgment-debtor would raise no objection to the validity of the sale, in 
case of his failure to pay up the decretal money on the date fixed for sale 
in the month following, was held to contain an acknowledgment within the 
meaning of S. 19, Limitation Act.^”* 

(6) Where the judgment-debtor applied to be declared an insolvent, and 
with his application filed a list duly signed by himself of his debts in¬ 
cluding the decree under execution; held, that a valid acknowledgment of a 
judgment-debt gives a fresh starting point of limitation 

(7) An acknowledgment of liability made in an application to enter 
'Satisfaction pro tanto of a decree is sufficient to give a starting point for 
limitation under S. 19 of the Limitation Act.^*’ 

(8) A written statement by the judgment-debtor that there were no 
defaults in payments of instalments to justify application for execution of 
the whole decree by the decree-holder, contained distinct acknowledgment 
•of liability within S, 19.*^ 

(9) An endorsement by the judgment-debtor of a part payment 
towards decree payable in certain instalments constitutes an acknowledg¬ 
ment of liability under the decree.”*® 

(10) A compromise to have the rest of a decree executed at a 
future time without fixing any period for the same is an admission of 
liability entitling the decree-holder to a fresh period of limitation.”*® 

594. JOINT CONTRACTORS AND MORTGAGBES. 
—Section 4 of Act XIV of 1859 provided generally that 

“if more than one person be liable, none of them shall become chargeable 
I)y reason only of a written acknowledgment signed by another of them 

■ Section 20 of Act IX of 1871, specially laid down in Expla- 
jiation II, that one of several partners, or executors should not be 


41. Ban Behary Kapur v. Jnanendra Nath, (1914) 22 I. C. 709 (Cal.) ; 
:also see Chandra v. Ram Din, 13 I. C. 702=16 C. W. N. 493. 

42. Suhhalakshmi v. Ramalinga, (1918) 48 I. C. 298=42 Mad. 52. 

43. Venkatrao Bapu v. Bije Singh, (1886) 10 Bom. 108. 

44. Jogendra Prosad v. Ashuiosh, (1917) 37 I.C. 138 24 C.L.J. 

-462. 

45. Ramdas v. Kanshi Ram, (1912) 14 I.C. 335=155 P.L.R. 1912, 
also see Rampal v. Nandlal, 13 I.C. 603=16 C.W.N. 346 (Judgment- 
<lebt was specified in a petition of insolvency). 

46. Vishwanath Sasiri v. Sitalakshmi, 1921 Mad. 126'=61 I.C. 979. 

47. Shrinivas Krishna v. Narhar Khando, (1908) 32 Bom. 296. 

• 48. Jaftki Prasad v. Ghulam AH, (1882) 5 All. 201. 

• 49 . Brifideswari.’v, Awadh Behary, 6 I.C. 366. 

’ 50. Chunderkdnt v. Ramnarain, 8 W.R. 63; Raja Isarara Das v. 
Hichardson, 2 M.H.C.R. 84. 

77 




The Indian Limitation Act. 


610 


[S. 19 


so chargeable by reason only of a written promise or acknowledg¬ 
ment signed by another of them. 

Since Act XV of 1877, S. 21, makes similar but more com¬ 
prehensive provision in this respect, extending the provision to joint 
contractors and mortgagees ; so that a written acknowledgment signed 
by, or by the agent of any one or more of several joint contractors,, 
partners, executors or mortgagees will not make the other or others 
of them chargeable unless the partner or other person signing the 
acknowledgment had authority, express or implied in this respect.^ 
Such an authority is ordinarily presumed in a going mercantile con¬ 
cern.^ The law is the same under the present Act. It is expressly 
provided that in the case of not only one of several executors or 
several partners, but in the cases of several joint-contractors and 
mortgagees, an acknowledgment (or payment) by one of them does 
not bind any others of them. The meaning of the word only in 
S. 21, Limitation Act, is that it must also be shown that the co-partner 
or co-contractor signing the acknowledgment had authority., express 
. or implied to do so. {See further notes under S. 21.) 

TITLE III: TIME FOR ACKNOWLEDGMENT. 

595. ‘‘BEFORE EXPIRATION OF PERIOD.”—It has 

been noticed already that under S. 4, Act XIV of 1859, which 
governed suits instituted before the 1st April, 1873, an acknowledg¬ 
ment made after the period of limitation revived the remedy on the 
original cause of action.® But express provision has been made in 
S. 20, Act IX of 1871, and in S. 19 of Act XV of 1877, as in the 
present Act, that an acknowledgment, in order that it may revive a 
remedy ordinarily barred by time, must be made ^before the expi¬ 
ration of the period prescribed”.'^ This is one condition precedent 
to the application of S. 19®; that the debt acloiowledged should not 
be time-barred.® An acknowledgment after expiry of period of 


1 . Premji Ludha v. Dossa Doongersey, (1886) 10 Bom. 358 (Acknow¬ 
ledgment by one of the partners not held binding on others, where partnership 
dissolved, and business closed) ; Gadi Bibi v. Parsotam, (1888) 10 All. 
418 (Power otherwise to bind the partner for the purpose of making 
acknowledgment) . 

2. Premji Ludha v. Dossa Doongersey, (1886) 10 Bom. 358; see also 
Gadu v. Parsotam, 10 All. 418; Kariyappa v. Rachappa, 24 Bom. 493 
(502) ; and Ganda Singh v. Bhag Singh, 7 Lah. 403. 

3. See S. 582, ante. 

4. Ramji v. Dharma, (1882) 6 Bom. 683; Nahani Bai v. Nathu Bhan,. 
(1883) 7 Bom. 414; Ramdds v. Brijnundun, (1882^ 9 Cal. 616; also see 
Maganlal Harjibhai v. Aminchand Golabji, 1928 Bom. 319=112 I.C. 24= 
52 Bom. 521; Relied upon in Diyatumal v. Nandu Shah, 1931 Lah. 691= 
132 I.C. 590=13 Lah. 240. 

5. Lalji v. Ghasi Ram, 1930 Oudh 287=128 I.C. 276=6 Luck. 7. 

6 . Abdul Rafiq v. Bhajan, 1932 All. 199=53 All. 963=137 I.C. 243; 
also see Ghulam Murtaza v. Mt. Fasihunissa, 1935 All. 129=152 I.C. 37(> 
=1934 A.L.J. 1185. 
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S, 19] 
limitation is ineffectual.^ 


Ilhtstrations. 


(1) A balance struck in the account-book of the creditor, not as an 
account stated giving a fresh cause of action, but as an acknowledgment of 
liability on the original account, must be made in writing and signed by 
the debtor before the expiration of the period prescribed, to give a fresh 
starting point for computing a new period of limitation.® 

(2) Where a series of acknowledgments of a debt have been made, 
each within three years of the one next preceding, and the first of the 
series has been made within three years of the date on which the debt was 
contracted, a suit for the recovery thereof is, in time if instituted within 
three years from the date of the last acknowledgment.® 

(3) In a suit for redemption of certain property, said to have been 
mortgaged, the plaintiff relying upon an acknowledgment reviving the right 
to sue, has to establish that it was made within sixty years of the date 
of the mortgage.^® 

(4) An acknowledgment of mortgagor’s title recorded in settle¬ 
ment papers does not necessarily lead to inference of a subsisting mort¬ 
gage, and the onus is on plaintiff to prove an acknowledgment of his 
title as mortgagor made by the mortgagee, or his agent duly authorised, 
before the original period of limitation had expired.In Kamla Devi 
v. Gurdayal,^^ however, onus was placed on mortgagee having possession 
of the mortgage-deed to prove that the acknowledgments were not given 
within 60 years of the mortgage. 

(5) The onus lies on the creditor to prove that an acknowledgment 
saving limitation was made by the defendant before the expiry of the period 
prescribed for suit.^® 

596. Under Act of 1871, the ‘^period prescribed” meant the 

period prescribed by that Act. Under the 
‘^Period prescrib- 1877, and the present Act, it has been 

held that an acknowledgment of liability must 
be made before the ‘^period prescribed” in the Schedule to the Limi¬ 
tation Act. 

Bar Hemkore v. The leading case on the subject is a deci^ 

Masamali, 26 Bom* sion by Sir L. Jenkins in Bai Hemkore v. 
782, Masamali^^ where it was observed that 


7. Piroze Khan v. Kanhaiya Ram, 78 I.C. 617=1924 Lah. 484. 

8 . Ramji v. Dharma, (1882) 6 Bom. 683; Nahani Bat v. Nathu Bhan,. 

(1883) 7 Bom. 414. 

9. Moheshlal v. Busvmta, 6 Cal. 340. 

10. Indurai Bhaurai v. Shivlal, (1925) 87 I.C. 699=1925 Bom. 339= 
27 Bom.L.R. 467; Piroze Khan v. Kanhaiya Ram, 78 I.C. 617—1924 Lah. 
484; also see Sher Mohammad v. Karam Ghatid, 1935 Lah. 51S=155 I.C.. 
576=37 P.L.R. 392. 

11. AffUfi Singh v. Jai Dayal, (1920) 42 All. 575 (F.B.). 

12. (1919) 51 I.C. 283=17 A.L.J. 330; also see and cf. Mihilal v. 
Soni Ram, (1929) 115 I.C. 451=1929 All. 209 (Acknowledgment of a 
subsisting liability was presumed to have been made before expiry of 
limitation). < 

13. Abdul Rafiq v. Bhajan, 53 All. 963=137 I.C. 243—1932 All. 199 
(207). 

14. (1902) 26 Bom. 782=2 Bom.L.R. 608. 







612 


The Indian Limitation Act. 


[S. 19 


“Section 19 of the Limitation Act requires that an acknowledgment should 

be given before the expiration of the period pre- 
Acknowledg- scribed for the suit. That period is determined 
ment given during by Sch. II of the Act (XV of 1877) ; and though 
vacations. in this case the right of suit may have been subsist¬ 
ing . in the sense that the suit could under 

the circumstances have been instituted ., that was not because the 

period of limitation prescribed for the suit had not expired, but because 
notwithstanding the expiration of that period, there is a special right under 
the provisions of S. 5 (now S. 4) to institute the suit on the day on which 
the Court re-opened”. 

This was a suit brought to recover money due on a bond, which 
was held barred as the acknowledgment relied upon to save limi¬ 
tation was passed after three years had expired, although the right 
to sue was subsisting on the date of the acknowledgment owing 
to the intervention of the vacation. According to this view the 
words “period prescribed” mean the period prescribed by the 
Schedule, or by the sections of the Act {e.g., S. 31 of the Act, and 
it does not include the exceptions to periods thus prescribed, by 
Ss. 4 to 25, which lay down rules for the institution of suits notwith¬ 
standing the expiration of the prescribed period. This decision was 
agreed to by Ramesam, J., in the Madras case of Ummathu v.- 
Pathuma,^^ as an authority for the view that S. 4 cannot be tacked on 
prior to the period of extension given by S. 19. And it has been 
relied on by the Nagpur Judicial Commissioner's Court in Nand 
Ram V. Ranchoddas,^^ as meaning prescribed by the Schedule, not 
subject to the other provisions in the Act. The Calcutta High 
Court has approved of this decision in the case of Anis^d-din v. 
KaKpada,^"^ where it was held that “the special right” under the 
provisions of S. 4 of the present Act to institute a suit on the day 
on which the Court re-opened cannot affect the words “period pre¬ 
scribed” for any suit in S. 19 of the Limitation Act, which must 
refer to the period prescribed at the end of the Schedule. Again, in 
a recent case, Dehendronath Roy v. Kartic Prasad Das^^ the expres¬ 
sion “period prescribed” has been held to refer to and mean the 
period prescribed in the First Schedule. The Bombay High Court 
has recently dissented from the opposite view taken by Beaman, 


15. (1921) 44 Mad. 817=1921 Mad. 654=41 M.L.J. 84. 

16. (1922) 65 I.C. 716=1922 Nag. 250=19 N.L.R. 135; cf. Jhanaklal 
v. Gulahchand, (1928) 110 I.C. 76=1928 Nag. 192=24 N.L.R. 83. 

17. (1930) 35 G.W.N. 370=1931 Cal. 785=58 C:al. 1148=134 I.C. 
1132. 

18. 55 Cal. 1210 (A case under S. 20, Limitation Act, where same words 
occur) . 

19. Maganlal Harjihhai v. Amichand, (1928) 112 I.C. 24=52 Bom. 
521=1928 Bom. 319=30 Bom.L.R. 733 {Held, that the period prescribed 
means the period in 3rd column of the schedule, and no.t the period ex¬ 
tended to a minor by operation of S. 6, Limitation Act). 
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J., in Visram v. Tabaji/'^ and prefers to follow the ruling by Sii 
L. Jenkins, CJ., in the leading case. 

597. The opposite view taken by Bea- 
The opposite J., in Visram v. Tabajh^^ is to the effect 

that 

"Section 3 of the Limitation Act appears advisedly to make the whole of 
Sch, I, subject to the provisions of S,s. 4 to 25 of the Act”, 

And 

"the effect of Ss. 3 and 4, upon the period prescribed in Sch. I, seems 
clearly to extend to those periods in the special circumstances contemplated 

by S. 4”. 

According to this view, the words '‘period prescribed for a suit 
or application**, mean the period within which a plaintiff may file 
his suit, or make an application. The reasoning adopted is that 

"an acknowledgment extends the period of limitation presumably because 
in consideration thereof the debtor obtains more time in which to pay”. 

This view is strengthened by the decision of Mukerji, J., m the 
Allahabad case of Abdul Ghani v. Chiratijilal,^^ where it was held 

that 

"the period prescribed for a suit is not necessarily the period prescribed 
by Sch. I of the Limitation Act. The period prescribed would mean m 
the ordinary sense of the words, the period prescribed, by law, that is to 
say, the period prescribed by the entire body of the Limitation Act . 

This view seeks support from the decisions in cases under S. 31 of 
the Act (now repealed), with reference to acknowledgments dur¬ 
ing the period of grace. These cases, it is submitted, are distin¬ 
guishable, and are no authority for extending the meaning of th& 
words “period prescribed” to “period prescribed by law , which 
may mean, under any local or special act also. 

598. ACKNOWLEDGMBNT DURING PERIOD OF 

GRACE.—In Harish Chandra v. Mt. 

Cases under S. 31 Kastola,^^ the words “period prescribed” were 
of the Act. “prescribed by any law for the 

time being in force”; and not limited to the period prescribed in 
the First Schedule of the Act: similarly, the Allahabad view in Sheo 
Partaji Singh v. Tajammal Hussain,^ is that an acknowledgment 
made within the period of grace under S. 31 of the Limitation Act, 
was a good acknowledgment. The Madras High Court, in Seshayya 


20. (1913) 15 Bom. L. R. 348=19 I.C. 820; Not App. 26 Bom. 782; 
Diss. in 52 Bom. 521. 

21. Ibid. 

22. (1927) 49 All. 726. 

23. (1924) 80 I.C. 743=1925 All. 68. 

24. (1927) 98 I.C. 1005=1927 All. 114=49 All. 67; also see MoU 
Begum v. Har Prasad, 19 I.C. 658=11 A.L.J. 570. 
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V. Sxthhadii,^^ similarly, has held that a suit on a hypothecation bond 
was within limitation where the acknowledgment was made after ex¬ 
piry of 12 years, but within 2 years of grace allowed by S. 31, 
Limitation Act. The Nagpur Judicial Commissioner’s Court 
(Findlay, J.C.),^® has differed from the view taken in the case of 
Bai Hemkore v. Masamalif^’^ on the ground that 

“if under another provision of the Limitation Act, the period of Limitation 

Act can be extended, it would seem both proper and reasonable, that neither 

debtor nor creditor should be deprived of the benefit granted bv S 19 of 
the Limitation Act”.27-a ^ y v oi 

It may be noticed here that S. 31 has now been repealed. 

Dr. Pal, in his learned work, seems inclined to agree with this 
view, though the weight of authority is in favour of the view taken 
in Bai Hemkore*s case. The contention urged is that there 
seems no reason why “period prescribed” should be taken as 
equivalent to “period (of limitation) prescribed for a suit”, and not 
as equivalent to “period prescribed for (institution of) a suit”. The 
Schedule prescribes the “period of limitation” and S. 3 prescribes 
“the period for institution”. 

599. LOCAL AND SPECIAL ACTS. — According to the 
view that the word prescribed is not limited to the period prescribed 
by the Limitation Act, in the Schedule, or other sections of the Act, 
but would include the period prescribed by any law for the time 
being in force, as taken by the Allahabad High Court in Harish 
Chandra v. Mt. Kastola,^^ the Lahore High Court had applied S. 19 
of the Limitation Act to the period prescribed by the Punjab Loans 
Act, III of 1923.^® But the case before the Allahabad High Court 
was a case under S. 31 of the Limitation Act, which was a special 
provision in the Act itself, overriding Art. 132 of the Schedule, which 
does prescribe a period of grace. However, in a Calcutta case 
under the Bengal Act, VIII of 1869, it was held that the period 
prescribed by the Act, 

"‘would not debar the plaintiffs from taking advantage of the general pro¬ 
visions of S. 19 of the Limitation Act, 1877’L3o 

600. “PERIOD PRESCRIBED”, BY ACT GOVERNING 
SUIT.—Their Lordships of the Privy Council held in Soni Ram 
V. Kanhaiyalal,^^ that the law of limitation applicable to the case was 
not the law in force at the date of an acknowledgment, but the law 

25. (1930) 128 I.C. 867=54 Mad. 445=1930 Mad. 991. 

26. Jhanaklal v. Gulabchand, (1928) 110 I.C. 76=1928 Nag. 192=24 
N.L.R. 83. 

27. (1902) 26 Bom. 782=2 Bom. L. R. 608. 

27-a. Jhanaklal v. Gulabchand, (1928) 110 I.C. 76=1928 Nag. 192= 
24 N.L.R. 83. 

28. (1924) 80 I.C. 743=1925 All. 68. 

29. Buta Singh v. Bhan Singh, 1930 Lah. 978=129 I.C. 125. 

30. Parhattinath v. Tejotnoy Bannerjee, 5 Cal. 303. 

31. (1913) 35 All. 227=19 I.C. 291 (P.C.). 
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which was in force at the time of the institution of the suit. This 
ruling has been explained, and applied by the Lahore High Court in 
Punjab Ram v. Jowaya,^^ The limitation applicable to a suit or 
application is the limitation which is existing at the time when the 
suit is brought, and on the question whether an acl^nowledgment is 
good or bad, the Act to be looked to is the existing Limitation Act, 
and not the Limitation Act which was enforced at the time when 
the acknowledgment was made.®® To the same effect is the decision 
in the Madras case of Mukani v. Manan.^* The criterion to be 
applied to test the validity of an acknowledgment of liability put 
forward by a plaintiff as extending the period of limitation in his 
favour is the law in force at the time when the plaintiff’s suit would 
otherwise have been time-barred and not that in force when the 
acknowledgment relied upon was made.®® If the suit, in the 
absence of acknowledg^ient made within the prescribed time was 
barred by the effect of earlier Act, and the right of property was 
extinguished, the new Act will not revive it, and the acknowledg¬ 
ment in such cases is of no use.®® However, an acknowledgment 
invalid under an earlier Act in force at the time of acknowledgment 
may be effective under a later Act which applies to the suit, where 
the right of suit has not been barred before the operation of the 

new Act.®’^ 


Illi^trations. 

('I'i Where the right to sue to redeem a mortgage of land dated 1761, 
was hired under Arf. 148 of Sch. II. Act IX of 1871, neither Act IX of 
1871, nor Act XV of 1877, was designed to revive the extinct right. 

(2) An acknowledgment to be within the meaning of S. 

Act IX of 1871, must be an acknowledgment of a present existing i 

the mortgagor. 

(3) In a suit for redemption of mortgage dated 1842, the Act of 1877 
which was in force at the time of suit in 1907, was appl^d to determine 
the validity of acknowledgments of the mortgagor’s right, and not the 

Limitation Act XIV of 1859.^® __ 


32. 1933 Lah. 47=141 I.C. 425—34 P.L.R. 252. 

33. Ibid. 

34. 5 Mad. 182. ^ aii it>0- 

35 Zaib-^n-nissa v. The Maharaja of Benares (.1911) 34 K\\ m 

T? Irl in A Cal 340 and 1 Mad. 228; also see Amarchand /ea;oram 
T T 7 ' il 10*^9 "Rom 531 fBaker J ) and Ganga Ram v. Lachh- 

V. Vi C M3=1925 AlU 176 (Sufficiency of alleged acknow- 

HiSn? «ie“ nee in fice when ,uestion «ise.) . 

36. Fatimaulnissa Begum v. Sunder 27 Cak 1004-27 I.A. 

103 (P.C.); also see Sandors v. Sandars, 19 . io9 

Z7 Zaib-un-ni^sa v. The Maharaja of Benares, (1911) 34 All. 109. 

38. Mukani V. -“I®”?”' ® <) Cal 616- also see Muthu 

39 Ramdas v. Btrjnundan, (1882) ivAori 75R 

Chettiar v. Mufhusami, Mad. 51^138 227=40 I A. 74=19 

’40. Soni Ram v. Kanhaiyalal, (1913) 3S All. 227-4U i-a. 

i.c. ^1 (P.C.). 
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(4) Where the right to redeem a mortgage had become barred under 
S. 1, cl. (15) of the Limitation Act XIV of 1859, by the lapse of sixty 
years from the date of the mortgage, an acknowledgment of the mortgagor’s 
title made by the mortgagee during the currency of the two years’ grace 
period provided by S. 18, would not give a fresh starting point of limitation 
as from the date of the acknowledgment. This acknowledgment, to have 
that effect, must have been made before the expiry of sixty years from the 
date of the mortgage. 

(5) Where the right of action was barred before 1871 because an 
acknowledgment by agent could not keep the claim alive, it was insufficient 
to sustain a suit on the same cause of action under Act XV of 1877, as S 2 

of the Act expressly barred the revival of right to sue barred under the 
earlier Acts.^^ 


601. ACKNOWLEDGMENT, OF BARRED DEBT. 


Provision of Con¬ 
tract Act, as to 
barred debt. 


In S. 25, cl. (3) of the Contract Act, the 
Legislature has preserved the 'svell-known 
rule of law that a time-barred debt is suffi- 


cient consideration to support a contract.^® 
The word “promise” referred to S. 20 of Act IX of 1871, was 
held to be a promise introduced by way of exception, in a suit 
founded on the original cause of action, and not a promise consti- 
tutmg a new contract, and extinguishing the original' cause of 
actioon.^^ It is not necessary, under S. 19 of the Limitation Act, 
t lat an acknowledgment should contain any promise to pay express^ 
or implied, to pay the amount due. All that is necessary is that 
there should be an acknowledgment of present liability before the 
claim is barred by limitation.^® A promise to pay cannot be in¬ 
ferred from a mere acknowledgment of the debt; and, where it is 
sought to recover a time-barred debt on the strength of a subse¬ 
quent promise to pay, it must be in writing by the debtor, and the 
document relied on must contain an expTCSS promise to pay.'*® 


602. ENGLISH LAW DIFFERENT FROM INDIAN 
LAW. — Reference has been made in S. 589, ante, to an essential 
difference between English and Indian law, in respect of acknow- 


41. Raman Kurup v. Chappan Nair, (1918) 43 I.C. 50 (Mad.). 

42. Dharnm v. Govind, 8 Bom. 99 (103); Narayan v. Govind, 1928 

Bom. 28 (31)—107 I.C. 60; also see Dhondi v. Lakshman, 1930 Bom 55 
(56) =31 Bom. L. R. 1287. 

43. Raghoji Bhikaji v. Abdul Karim, (1877) 1 Bom. 590; Reid on 
B.H.C.R. 6, A.C.J. 

44. Ibid. 

45. See S. 595, ante; also see Peri Ramasami v. Chandra Kottaya 
(1924) 85 I.C. 297=48 Mad. 693=1925 Mad. 261; Binde Bihari v. Ra} 
Narain, 30 Cal. 699; and S^^bbarama-^r. Veerabadra, 1921 Mad. 464=41 

M.L.J. 217. To same effect, see Perumal Gounden v. The Official Ligui- 
dator, (1920) 58 I.C. 446 (Mad.). 

46. Gobind Das v. Sarju Das, (1908) 30 All. 268; also see Raj Narain 
Rao V. Ram Sarup, (1930) 123 I.C. 820=52 All. 480=1930 All. 467 (A mere 
acknowledgment, even if it implies a promise is not sufficient, for reviving 
a time-barred debt) . 
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ledgment of a barred debt. Under English law, an acknowledg¬ 
ment of a debt ititplies a promise to pay even a barred debt; and 
it gives a new cause of action on an implied promise. According 
to English authorities the question whether promise was made 
before the debt is barred, or after, is important only in one respect, 
vis,, that in case of a promise to pay made after the debt is barred 
the debtor may make his promise conditional; and this condition 
must be fulfilled before the promise is enforceable. 

This distinction between English and Indian law has been 
pointed out by the Patna High Court, in the case of Ram Bahadur 
Singh v. Damodar Prasad Singh, where it was explained that 
while the English law makes no distinction between an acknow¬ 
ledgment or promise which is sufficient to extend the time in the 
case of a debt which is not yet barred, and an acknowledgment or 
promise which is sufficient to create a new contract where the 
debt has already become barred by lapse of time ; in India a dis¬ 
tinction has always been drawn between an acknowledgment which 
is sufficient to extend the time under S. 19 of the Limitation Act, 
and a promise to pay a barred debt under S. 25, cl. (3), Contract 
Act; and that a mere acknowledgment of the debt without a pro¬ 
mise to pay is insufficient to create a new contract to pay, as 
required by S. 25 of the Contract Act.^® This view is also sup¬ 
ported by the decisions of the Calcutta High Court, in the case 
of Panchanan Poddar v, Khitish Chandra,^^ Khitish Chandra v. 
Umed Mondal,^^ and Sasi Kanta v. Sonaullah.^ In Nandlal v. 
Pratap Singhf^ the Lahore High Court has also pointed out this 
distinction between the English and Indian law; which has also 
been noticed by the Madras High Court in Subbara/ma Aiyar v. 
Veerabadra Pillai^; and by the Oudh Chief Court in the recent 
case of Mt. Janaka v. Sheo Charan.^ The view taken in India 
generally is that S. 19 of the Limitation Act allows extension of 
time when an acknowledgment of liability is made before the expira¬ 
tion of the period prescribed, and an acknowledgment satisfying 


47. 1921 Pat. 29=60 I.C. 514=6 P.L.J. 121. 

48. Also see Deoraj Tewari v. Indrasan, (1929) 120 I.C. 470=1929 
Pat. 258=8 Pat. 706=10 P.L.T. 169; and Raj Naravn v. Ram Sarup, 
1930 All. 467=123 I.C. 820=52 All. 480 {Held, that though an acknowledg¬ 
ment implies a promise to pay, a mere acknowledgment as distinct from a 
promise to pay will not revive a barred debt under S. 25, cl. 3 of the 
Contract Act) . 

49. 67 I.C. 298 (Cal.). 

50. 78 I.C. 139=1925 Cal. 338. 

1. 121 I.C. 412=1929 Cal. 444=57 Cal. 394. 

2. 1922 Lah. 425=3 Lah. 326. 

3. 1921 Mad. 464=41 M.L.J. 217. 

4. (1932) 135 I.C. 390=1932 Oudh 49=8 O.W.N. 1210; also see 
Govind Das v. Sarjudas, 30 All. 268=5 A.L.J. 274=1908 A.W.N. 129. 
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the requirements of that section does not operate as a new contract 
but only keeps alive the original cause of action.® 

603. The distinction was pointed out in Go pee Kishen v. 

, , , , Brindabun Chunder,^ by their Lordships of 

promise to pay. acknowledge a debt, and another to promise 

to pay it; that where action was maintained 
on the original security, and an acknowledgment within the pres¬ 
cribed period of limitation operated by way of exception, it must 
show that the obligation was then subsisting and unsatisfied, but a 
promise to pay was not required. A written acknowledgment is 
merely evidence of the original liability which it seeks to keep 
alive.^ The principle laid down in S. 20 {a), Act IX of 1871, 
prevailed before the passing of the Indian Contract Act, IX of 
1872.® Act IX of 1871, S. 20 (a) did not prevent a plaintiff from 
maintaining a substantive action on a promissory note passed to 
secure the amount due on an old note which was barred by limita¬ 
tion at the time of the making of the new, the plaintiff^s right to 
bring such an action being recognised by the later enactment, Act 
IX of 1871, S. 25, cl. (3).® Before the enactment of the Indian 
Contract Act, even a verbal promise to pay a barred debt was 
sufficient to give a new cause of action.^® Now, there may be a 
valid promise in (writing to pay a barred debt under S. 25, cl. (3) 
of the Indian Contract Act.^^ This is on the ground of the old 
debt being considered a good consideration for the new contract, 
^'nvolving an express promise to pay, and not on the theory of an 
implied promise in an acknowledgment which merely revives the 
old debt. This new promise, under S. 25, cl. (3), may be condi¬ 
tional or unconditional. If it is conditional, the condition must be 
performed before a new suit upon it can be decreed: if it is absolute, 
it will support a suit without anything else.^^ 

604. ILLUSTRATIVE CASES.— 

(1) The Ruzu or an adjustment of an account can operate either 
as a revival of an original promise, or as evidence of a new contract. If 
it is to be used as an acknowledgment giving a fresh starting point for 
computing a new period of limitation it must be made in writing and signed 
before the expiration of the period of limitation prescribed. If it is to be 
used as evidence of a new contract furnishing a basis for a new cause of 
action, it must contain a promise in writing duly sigpned as required by 


5. Mt, Janaka v. Sheo Charan, 1932 Oudh 49. 

6. 13 M.I.A. 37=12 W.R. (P.C.) 36=3 B.L.R. (P.C.) 37. 

7. Atmaram v. Umedram, (1901) 25 Bom. 616 (621) ; also see 
Annapagauda v. Sangadi, 26 Bom. 221 (232) (F.B.). 

8. Heeralal v. Dhunput Singh, (1878) 4 Cal. 500. 

9. Chatur Jagsi v. Tulsi, (1877) 2 Bom. 230. 

10. Katoppa v. Somanna, 6 M.H.C.R. 51. 

11. Binda V. Chota, (1912) 14 I.C. 133 (Cal.). 

12. Ibid, 
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S. 25 (3) of the Contract Act, a bare statement of an account not being 
such a promise. 

(2) A mere acknowledgment of liability, signed by a debtor in the 
account-book of his creditor, showing a balance standing against the 
debtor, is not sufficient to revive a barred debt,!"* 

(3) A loan advanced to defendant, bearing interest, was adjusted and 
signed from time to time in plaintiif's account-book. The account (jRuzu 
khata) was held to be an acknowledgment in respect of the original tran¬ 
saction, and not a basis of a fresh contract. 

(4) A khata account bearing a stamp of one anna, acknowledging the 
debt is not a promise to pay, but is merely an acknowledgment, 

(5) The words Deva” J.e., balance due, at the foot of the 

Gujrati account were held not to amount to a promisc'^^; and, an implied 
promise to pay, to 'be inferred from an acknowledgment which contains no 
express promise to pay a time-barred debt cannot be the basis of a suit.’^® 
A balance struck, acknowledging the amount to be due, gives a fresh starting 
point of limitation.^® 

(6) An endorsement worded “Read over item by item and compared 
the account, and found it to be correct,” is merely an acknowledgment of 
the settlement of the balance due on the examination of account of an 
antecedent debt, not a new contract giving rise to a new cause of action 
under S. 25 (3), Contract Act.^o Similarly, an endorsement made in the 
handwriting of the defendant and signed by him to the effect that on settle¬ 
ment of account on that day, it was found that so much had been paid, and 
the “balance due” was so much, was held to be a mere acknowledgment.^^ 

(7) A Sorkhalf showing merely a balance due, and not containing any 
promise to pay, cannot be relied on to recover a time-barred debt entered 
therein ^2 j but a document, mablakbaudt, is a good acknowledgment under 
S. 19, Limitation Act, and will preserve any debt due which was not barred 
at the time when the entry was made.^s On the other hand, a document 
renewing a debt which had already become barred by limitation cannot operate 
as an acknowledgment under S. 19 of the Limitation Act.^"* 


13. Ramji v. Dharnta, (1882) 5 Bom. 683. 

14. Ganga Prasad v. Ram Dayal, (1901) 23 All. 502; cf. Raj Narain 
Rao v. Ram Sarup, 1930 All. 467=123 I.C. 820=52 All. 480 (Express 
promise necessary under S. 25, cl. 3 of the Contract Act). 

15. Shankar v. Mukta, (1896) 22 Bom, 513; also see Tribhovan v. 

Amina, 9 Bom. 516 fcf. 33 Cal. 1047=33 I.A. 165 (P.C.)]. _ 

16. Chowksi Himutlal v. Achrutlal, 8 Bom. T 

33 I.A. 165 (P.C.)]; also see Ramjilal v. Manya, 52 I.C. 115 

17. Ranchhoddas v. Jeychand, 8 Bom. 405; and Ramjt v. arma, 

6 Bom. 683; cf. Nagindas v. Trikamdas, B.P.J. n-? T r 24 

18. Maganlal Harjibhai v. Amine hand Gulabjt, (1928) 

=52 Bom. 521=1928 Bom. 319 (322). 

19. Ramjilal v. Manya, 52 I.C. 115 (Punj.). 

20. Hargopal Premsukhdas v. Abdul Khan, ^ • • 

21. Ramaswami v. Kuppuswami, 7 I.C. . 

22. Debi Prasad v. Ram Ghulam Sahu, i^o—Cal 

23. Khitishchandra v. Umed Mandat, (19^) ^ 4^lWl^ CaL 

338; Reid, upon in Sasi Kanta v. Sonaullah, (1930) 121 I.C. 41Z ivzy 

24. Panchanan v. Khitish Chandra, (1922) 67 I.C. 298 (Cal.). 
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(8) An acknowledgment contained in a sale-deed with respect to some 
items which had become time-barred at the date of the acknowledgment 
could not serve as a basis of plaintiff’s claim. 

(9) An acknowledgment only gives a fresh period of limitation from the 
date of acknowledgment in respect of such items only as were not already 
barred at the time when the acknowledgment was made.^® 

(10) A Sarkhat admitting the receipt in cash of a sum including the 
unremitted portion of the barred debt, and the further sum advanced at 
the time, containing an agreement to pay interest at a certain rate, amounted 
to a new contract, and not merely an acknowledgment of the barred debt.^r 

(11) A Receipt passed by a debtor to his creditor, saying “I have 
borrowed Rs. X from you from time to time for my private expenses. 

I have passed you no bond for the money. To-day I have taken Rs. 
more, making Rs. 2 in all. For that I will give you a bond fifteen days 
hence. I have received the money.” Held, that the document was a 
\\ ritten instrument, containing a distinct undertaking and not a mere 
acknowledgment of a debt ,28 

(12) The entrj in plaintiffs hahi signed by the defendant saying 
After scrutiny of the accounts of the firm, we have struck a debit balance 

apinst ourselves of Rs. X on account of advances, and losses of every 
kind , interest^ to pay at the rate of Y per cent. ; held, that the entry con¬ 
tained a promise to pay.20 

(13) Where the defendants, in consideration of the plaintiff not enforcing 
a rent-decree, verbally promised to pay the decretal amount with interests 
held, that the new contract was valid and enforceable at law.®° 

(14) A document executed as account of money in the name of certain 
debtors showing amount due brought forward from a previous book entry,, 
mentioning interest at a certain rate, and signed by debtors amounted to- 
a promise made in writing and not a mere acknowledgment.Similarly, 
where accounts are settled between parties, and a certain sum is acknow¬ 
ledged by defendant as due from him, and entry is made in plaintiff’s 
account-book that defendant agrees to pay the amount, the case is one of 
novation of contract giving rise to a fresh cause of action, and not of a 

mere acknowledgment. ®2 

(15) In Kafishiram Bansiram v. Arjandas,^^ it was held that the words 
”3,000 rapayya babat nuqsan deyne” expressed a definite promise to pay. 

(16) In Nihaluram Chelaram v. Radhuram Hukmiram^ the words 
”4,000 lekhi baki dezvne kite*' were construed as a promise to pay. 


25. Davindar Singh v. Mt. Lachmi Devi, 1930 Lah. 985=129 I.C. 281' 
=12 Lah. 239. 

26. Devraj Tewari v, Indrasan, (1929) 120 I.C. 470=1929 Pat. 258^ 
(260) ; Reid, on Suraj Prasad v. Bourcke, 56 I.C. 379=5 P.L.J. 37=1 
P.L.T. 190. 

27. Mtihamniad A bid Hussain v. Bhagwandas, (1910) 5 I.C. 418 (All.) . 

28. Vasudeo Anant v. Ramkrishna Rao, (1900) 2A Bom. 394. 

29. Nandlal v. Partab Singh, 1922 Lah. 425=3 Lah. 326=69 I.C. 

502. 

30. Ibrahim Mallick v. Lalit Mohan, (1923) 50 Cal. 974=1924 Cal. 
388=79 I.C. 489. 

31. Prasanna Kumar v. Panaulla Miji, 1923 Cal. 659. 

32. Sheo Gobind v. Jai Sri Singh, 1931 Oudh 97=130 I.C. 503=ft 
O.W.N. 126. 

33. 1932 Lah. 470=137 I.C. 840. 

34. 155 I.C. 1074=1934 Lah. 835=16 Lah. 258. 
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60S. ACKNOWLEDGMENT WHEN A CAUSE OF 

ACTION. —In Kalka Singh v. Paras 
Privy Council their Lordships of the Privy Council were 

dealing with a suggestion in the course of 
the argument that, although the payment of the debt in the mode 
and form agreed upon had become impossible, the obligation to 
pay the debt (the existence and amount of which was admitted in 
the bond) remained and might be enforced against the appellants. 
In the first place, their Lordships observed that no such case was 
raised in the pleadings, and it might possibly have been met by 
some evidence if put forward in the Courts below. 


"In the next place, although an unqualified admission of a debt no doubt 
implies a promise to pay it, their Lordships were not prepared to hold that that 
is necessarily so where there is an express promise to pay in a particular 
manner. It must depend on the construction of the instrument in each 
case”.^® 


As Sulaiman, A.C.J., observes in Abdul Rafiq v. Bhajan,^'^ 

"this case cannot be extended so as to be an authority for the proposition 
that in India every unconditional acknowledgment implies a promise to pay 
to such an extent as to override the provisions of the Limitation Act, the Con¬ 
tract Act, the Stamp Act, or the Evidence Act”.^® 

Their Lordships do not lay down any general proposition of law, 
apart from what would have to be gathered from ‘Uhe construc¬ 
tion of the instrument in each case/* whether it amounted to merely 
an acknowledgment of the barred debt, or to a new contract in 
consideration of the old debt.®® And, certainly their Lordships 
seem to lay down no such proposition that even in the absence of 
circumstances showing some consideration beyond a mere implied 
promise to pay, an unconditional acknowledgment can be made the 
basis of a suit in respect of a time-barred debt, on ground of its 
amounting to a new contract. 

The other case, Mani Ram Seth v. Seth Rup Chand/^ which is 
more often relied upon as a direct authority on the proposition that 
an unconditional acknowledgment impUes a promise to pay, is not 
an authority on the construction of S. 25, cl. (3) of the Contract 
Act, and does not negative the proposition that an express promise 
is required to be the basis of a cause of action under that section. 
The passage in their Lordships’ judgment runs thus:— 


(1894) 22 Cal. 434 (443). 

Jbid, ^ 

1932 All. 199=137 I.C. 243—1932 A.L.J. 77. 

j r D Klfith. Prasad v. Sheo Dularey, 1932 Oudh 154 
r^^l022—8^6 W*N 1117 {Held, that each case of acknowledgment 

'‘'“r":s.r^s.”!S3vA. 


35. 

36. 

37. 

38. 

39. 
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“The Indian Limitation Act, S. 19, however says nothing about a promise 
to pay and requires only a definite admission of liability, as to which 
there can be no reason for departing from the English principle that an un¬ 
qualified admission, and an admission qualified by a condition which is 
fulfilled stand upon precisely the same footing. 

The Oudh Chief Court has held in a recent case of Mt, 
Janaka v. Sheo Charan,^^ that 

“an acknowledgment in order to be effective under S. 19 of the Limitation 
Act must be made before the expiration of the statutory period; yet in 
every case in which an acknowledgment fails, under S. 19, by reason 
of its having been made after the debt had become barred* by time, a 
decree could be claimed on the basis of the same acknowledgment on the 
ground of its containing an implied promise to pay, such a view would 
result in nullifying completely the provisions of S. 19 of the Limitation 
Act”. 

In the case of Gobind D<is v. Sarju Das,^^ the observations of their 
Lordships of the Privy Council, in Mani Ram Seth v. Seth Rup 
Chand,^* were fully explained, and the Allahabad High Court 
(Sulaiman, A.C.J. and Niamutullah, J.) have recently considered 
this authority very carefully.^® 

The dictum of their Lordships of the Privy Council has been 
considered also by the Madras High Court in Suhhara(ma Aiyar 
V. Veerahadra^^ as 

“only an authority for saying that there is no reason for drawing any 
distinction between the English and the Indian law in respect of the 
acknowledgment of liability”. 

But this is no safe guide in the interpretation of S. 25, cl. (3) of 
the Contract Act. 

Their Lordships, it would appear, only take the view that 
time would begin to run afresh, under S. 19 of the Limitation Act 
from the making of an unconditional promise, or an acknowledg¬ 
ment of the debt from which such a promise is implied, or by a 
promise to pay on the fulfilling of a condition, but it would be a 
mistaken opinion to say that they have gone the full length of 
applying the rule of English law on the subject, including the 
proposition that 

“the promise, express or implied is a new contract, the consideration for 
which is the old debt, and such a promise constitutes a new cause of action''.**^ 


41. Mani Ram Seth v. Seth Rup Chand, (1906) 33 Cal. 1047 (P.C.). 

42. (1932) 135 I.C. 390=1932 Oudh 49=8 O.W.N. 1210 (Acknowledg¬ 

ment of debt distinguished from a promise to pay novating contract). 

43. (1908) 30 All. 268=5 A.L.J. 274=1908 A.W.N. 129. 

44. (1906) 33 Cal. 1047=33 I.A. 165 (P.C.). 

45. Abdul Rafiq v. Bhajan, 1932 All. 199=53 All. 963=137 I.C. 243 
(In which conflicting views are recorded). 

46. 1921 Mad. 464 (466). 

47. Halsbury’.s Laws of England, Vol. XIX, pp. 58-59 (Compare, 
Niamutullah, J., in Abdul Rafiq v. Bhajan, 1932 All. 199=53 All. 963 
= 137 I.C. 243. 



S. 19] Computation of Period of Limitation. 623 

606. The Lahore High Court had taken the view in Jas Ram 

V. Attar Chand,^^ that a mere acknowledgment 
c* ^ neither an “account stated,” nor 

action—contd. * ^ evidence of a new contract. A similar 

view was taken in Rattanchand Jawaladas 
V. Asasxngh Bogha Singh*^ that the mere striking of a balance, by 
thetdefendants, where the state of dealings between the parties 
disclosed a mutual, current and open account, was no evidence of 
a new contract. The correctness of the Punjab rulings in Ganpat 
V. Daulat Ram,^^ Pahumal v. TulamaP^ and Jas Ram v. Attar 
Chand^'^ was challenged in argument in the case of Thakur Das v. 
Bishun Das,^ but the point was left undecided. However, in 
Kahanchand Dularam v. Dayaram Amritlal,^ the Lahore Court 
observed that 

"it is established that Manx Ram v. Rup Chand^ disposes of the view taken 
throughout a long series of rulings of this Court, and of the Punjab Chief 
Court that an unqualified acknowledgment does not necessarily imply any 
sort of promise to pay”. 

Accordingly, it was held that if a balance struck on the basis of a 
mutual, current and open account amounts to a novation of con¬ 
tract and implies a promise to pay, a suit on the foot of such a 
balance is governed for purposes of limitation by Art. 64, and not 
by Art. 85 of the Limitation Act.® Another Division Bench (Sir 
Shadilal and Skemp, JJ.) held in the case of Fateh Chand v. Ganga 
Singh,^ that an unconditional acknowledgment implies a promise 
to pay, and, therefore, a suit on the basis of such an acknowledg¬ 
ment is maintainable. The ruling purports to follow Mani Ram 
V. Rup Chand^'^ and observes that the Privy Council case virtually 
overrules the Bombay view in Chowksi Himut Lai v. Achrut LalJ 
which was affirmed in Shankar v. Mukta,^ and which was the basis 
of decisions of the Punjab Chief Court. In Jesa Ram Diwan Chand 
V. Lachhmandas it was held that “the older and incorrect interpre¬ 
tation was that the striking of a balance amounts to a mere acknow- 

_ _ __ _ _ _ _ _ 

48. 16 P.R. 1916=30 I.C. 491=178 P.L.R. 1915. 

49. (1921) 62 I.C. 898=1922 Lah. 188=4 L.L.J. 217. 

50. 68 P.R. 1904=123 P.L.R. 1904. 

1. 119 P.R. 1908=206 P.W.R. 1908. 

1-a. 16 P.R. 1916=30 I.C. 491=178 P.L.R. 1915. 

2. (1924) 79 I.C. 998=1923 Lah. 636; also see Jalla Ram v. Lahhu, 
97 I.C. 800=1926 Lah. 472 (1). 

3. (1929) 115 I.C. 704=1929 Lah. 263=30 P.L.R. 240. 

4. 33 Cal. 1047=33 I.A. 165 (P.C.). 

5. Kahanchand Dularam v. Dayaram Amriilal, (1929) 115 I.C. 764 
=1929 Lah. 263 (Sir A. Bradway and Harrison, JJ.). 

6 . (1929) 115 I.C. 853=10 Lah. 748=1929 Lah. 264. 

6 -a. 33 Cal. 1047=33 I.A. 165 (P.C.). 

7. 8 Bom. 194=4 Ind. Dec. 503 (N.S.). 

8 . 22 Bom. 513=11 Ind. Dec. 923 (N.S.). 

9. (1931) 130 I.C. 570 (Lah.). 
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ledgment within the meaning of S. 19 of the Limitation Act, whereas 
the correct doctrine is that an unconditional acknowledgment im¬ 
plies a promise to pay and can form the basis of a suit. To the same 
effect is the decision by Addison, J., in Baru Mai v. Dcuulat Ram.^^ 
But see Mukhi Lai Chand v. Gul Muhamniad,^^ where Bhide, J., has 
held on a consideration of the case-law that the Privy Council*^!- 
ing in Mani Ram v. Rtip Chand, where the debts under consi(fera- 
tion were apparently within time does not warrant the proposition 
that an acknowledgment fulfils the requirements of S. 25 (3), Con¬ 
tract Act, because it implies a promise to pay time-barred debts. 

Fn the Allahabad High Court, a Division Bench (Sulaiman and 

Allahabad. Niamutullah, JJ.), has held in Govind 

Singh v. Bijay Bahadur that an ac¬ 
knowledgment clear, and unconditional, and made before 
the limitation period expires, can itself be the foundation of an 
action. The same Bench held recently in Abdul Rafiq v. Bhajan^^ 
per Niamutullah, J., that an unconditional acknowledgment implies 
a promise to pay, but the debt acknowledged should not be time- 
barred. Sulaiman, A.C.J., held that it cannot be said that in India 
■every unconditional acknowledgment implies a promise to pay. How¬ 
ever, a recent Allahabad case takes the view that an acknowledg¬ 
ment cannot be made the basis of a suit; it does not supersede the 
old debt but merely confirms it, and cannot give rise to a new cause 
of action. 

The Bombay High Court held in Chuni Lai v. Laxmanj^^ that 

Bombay inasmuch as an acknowledgment made 

before the limitation period expired 
implied an unconditional promise to pay, there was no reason 
why it should not form the basis of a suit. It was explained in 
Narayan v. Chapsi Dosa,^^ that 

“in Chuni Lai v. Laxman,^^-^ we held that a Rujukhata would form the basis 
of a fresh action. But in that case the Rujukhata was within the period 
of limitation, and it may be said that we would be going further, if we 
hold that even if it is signed after the period of limitation, it would still 
afford the basis for a fresh action.” 


10. (1932) 137 I.C. 155=1932 Lah. 480=33 P.L.R. 517. 

11. 1933 Lah. 209=141 I.C. 617. 

11 -a. 33 Cal. 1047=33 I.A. 165 (P.C.). 

12. 1929 All. 980=52 All. 169=121 I.C. 108. 

13. 1932 All. 199=137 I.C. 243; also see and cf. 1933 A.L.J. 1530. 

14. Balkrishna v. Deb Singh, (1934) 149 I.C. 571=56 All. 281=1934 
All. 76 (77) ; also see Reoti Ram v. Lachman, (1926) 89 I.C. 402=1926 
All, 155 (156) =23 A.L.J. 900 (Follows Ganga Prasad v. Ramdayal, 23 
All. 502). 

15. 1922 Bom. 183=63 I.C. 923=46 Bom. 24. 

16. Cf.. 1922 Bom. 168=(1921) 23 Bom.L.R. 1186=46 Bom. 419= 

64 I.C. 1002. ... 

16-a. 1922 Bom. 183=63 I.C. 923=46 Bom. 24. 
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The Calcutta High Court has noticed in Satyakel v. Romesh 

Calcutta. Chunder^"^ the English law on the subject of 

acknowledgments as laid down in Spencer v. 
Hemmerde,^^ to the effect that 


if there is an acknowledgment in writing which satisfies the Act (9 

Geor. IV, c. 14), there arises by implication of law a promise bv the 
<iebtor to pay the debt”. 


Such acknowledgment may be made either before or after the debt 
has become time-barred, and consequently though it may be that 
the authority cited would be of assistance in considering the suffi¬ 
ciency of an acknowledgment under S. 19, different considerations 
arise in determining whether or not there was a promise within the 
meaning of S. 25, cl. (3), Contract Act. In this connection, Buck- 
land, J., preferred to be guided by the reported decisions of 
Allahabad,'® and Bombay High Court,to the effect that an 
acknowledgment in writing signed by a debtor provides a fresh period 
of limitation only if it is made before the period expires. After 
the period expires nothing short of a fresh contract will revive the 
debt, and provide a fresh period of limitation.’® That under S. 25, 
cl. (3), Contract Act, a promise made in writing and signed by a 
person to be charged therewith to pay a barred debt is a good con¬ 
sideration ; but there must be a distinct promise and not a mere 
acknowledgement. If there is an express promise to pay made in 
writing and signed by the person to be charged therewith to pay a 
time-barred debt it may be made the basis of a suit but an implied 
promise to pay to be inferred from an acknowledgment, which con¬ 
tains no express promise to pay a time-barred debt, cannot be made 
the basis of a suit.^® 


The Patna High Court has held in Deoraj Tewari v. Indrasan 

Patna. Tewarif^^ after an elaborate examina¬ 

tion of the authorities that there is 
a clear distinction between English and Indian law on the 
subject, and no doubt, under the English law an acknowledgment of 
a debt implies a promise to pay (even a barred debt) ; but in India 
in view of the express provision in S. 19, an acknowledgment, in 
which there is no express promise implying a new contract to pay, 
must be made before the several components of the account at 


17. 1933 Cal. 658=60 Cal. 714=146 I.C. 834 

18. (1922) 2 A.C. 507; 91 L.J.K.B. 941. 

19. Ganga Prasad v. Ramdayal, (1901) 23 All. 502=1901 A.W.N. 
150; and Gobind Das v. Sarjudets, (1908) 30 All. 26S=S A.L.J. 274= 
1908 A.W.N. 129; also see Mihim Lai Jwala Prasad v. M. B. Diary 
Farm, (1931) 132 I.C. 420=1932 All. 38 (An acknowledgment of liability, 
made after the expiry of limitation, containing any express promise to pay! 
gives a fresh cause of action under S. 25, Contract Act). 

20. Mdnganlal v. Aminchand, (1928) 52 Bom. 521=112 I.C 24= 
1928 Bom. 319. 

21. 1929 Pat. 258 (2)=8 Pat. 706=120 I,C. 470. 

79 
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various dates are barred by time, and in this respect an acknowledg¬ 
ment under S. 19 of the Limitation Act differs from a promise to 
pay a barred debt under S. 25, cl. (3), Contract Act. Where, how¬ 
ever, the acknowledgment is not merely an admission of an existing 
debt but the words there are such from which a clear promise to 
pay is made out, such as fixing the date of payment, and so on, such- 
an acknowledgment would come under S. 25, cl. (3), Contract Act,, 
and not only under S. 25, cl. (3), Contract Act. 

The Nagpur Judicial Commissioner's view in Go pal Das v. 

Ramnath,^^ follows the decision of the Bom¬ 
bay High Court in Chuni Lai v. Laxman.^^ 
The same view had been taken by the Nagpur Court in Sita Ram 
V. Nand Ram,^^ that as every acknowledgment implies a promise 
to pay, a suit based on an acknowledgment is maintainable. But in 
Chhcdi Lai v. Manohar Lal,^^ the Nagpur Court has held following 
Allahabad, Bombay and Calcutta view, that ‘‘although acknowledg¬ 
ment may imply promise for extending limitation, it is without a 
promise insufficient to create a contract, and cannot be enforced as 
such. 


Nagfpur. 


TITLE IV: FORMALITIES OF AN ACKNOWLEDG¬ 
MENT. 


An essential 
quirement. 


re- 


607. IN WRITING AND SIGNED.—An essential require¬ 
ment of a valid acknowledgment, both under 
Act XV of 1877, and under the present Act is, 
that the acknowledgment must be made in 
writing, signed by the party against whom it is to be used under 
S. 19 of the Limitation Act, or by his agent duly authorized in this 
behalf. 

An oral acknowledgment of a debt is outside the scope of S. 19 

of the Act.^^ A mere verbal admission of the 
^ correctness of an account does not furnish a 
starting point for the operation of limitation.^® 
But, the fact that an acknowledgment of a debt under S. 19 of 
the Limitation Act is required to be in writing, does not in any 
way affect the validity of a verbal contract to pay an amount due not 
barred at the time which is a new promise for a new consideration 


22. (1930) 124 I.C. 624=13 N.L.J. 102. 

23. 1922 Bom. 183=63 I.C. 923=46 Bom. 24; cf. 1922 Bom. 168= 
64 I.C. 1002=46 Bom. 419. 

24 . 78 I.C. 234=1925 Nag. 9. 

25. Cf. 1930 Nag. 298=127 I.C. 894=26 N.L.R. 320. 

26. Piroze Khan v. Kanhiya Ram, 78 I.C. 617=1924 Lah. 484. 

27. Ghasita v. Sultan, (1911) 11 I.C. 445=93 P.R. 1911=151 P.W.R. 
1911=228 P.L.R. 1911. 

28. Subbarama v. Eqstulu, 3 M.H.C.R. 378. 
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End is a cause of action in itself. An oral agreement to extend the 

Oral agreement payment of an amount not already 

barred, gives a fresh starting point of limita¬ 
tion under S. 19 of the Limitation Act.If the debt is barred by time, 
the promise to pay it, although there is no new consideration, would 
be good, under if in writing and signed.^® 

The section must be construed literally^^; and even a document 

in the handwriting of the defendant, if it is 
not signed, is not to be used as an acknowledg¬ 
ment, within the meaning of S. 19, Limitation 

Act. 


Signature 

tial. 


essen- 


Illustrations. 

(1) An admission made in a Plan-filed with a plaint, but which 
is not signed by the plaintiff cannot be regarded as an acknowledgment 
within the meaning of S. 19 of the Limitation Act. Such a plan might be 
regarded as a part of the plaint, but if it is not signed by the plaintiff, any 
descriptive words written on it cannot be regarded as a writing signed by 
the plaintiff, and would not, therefore, amount to an acknowledgment. ^2 

(2) An admission of a debt in a draft will written by the testator, in 
which plaintiff’s name appeared as a creditor, held not to constitute an 
acknowledgment under S. 19, Limitation Act, as the will although in the 
testator’s hand, was not signed. 

(3) A deposition or statement in Court may amount to an acknow¬ 
ledgment provided it is duly signed by the deponent.®^ 

(4) A note of an oral statement made by a mortgagee to a Revenue 
Officer, is not a sufficient acknowledgment of the existence of a mortgage 
within S. 19, Limitation Act.^® 

(5) To satisfy the requirements of this section, entries in account- 
books to be effective must be signed by the debtor before the expiration 
of the period of limitation prescribed.®® And unsigned balances of account 
are inadmissible for the purpose of an acknowledgment.®^ 


29. Shrinivas v. Raghunath, 4 Bom. L. R. 50. 

30. Ibrahim Mallick v. Lalit Mohan, 79 I.C. 489=50 Cal. 974=1924 
Cal. 388; also see Dagosa Tilak Chand v. Shamad, (1884) 8 Bom, 542 (An 
agreement to extend the period must be in writing, and signed by the defend¬ 
ant or his agent) . 

31. Chimanlal v. Ram Rikh, (1925 ) 86 I.C. 859=1925 Lah. 529. 

32. Ibid. 

33. Ramasami v. Muthusami, (1891) 15 Mad. 380=2 M.L.J. 42. 

34. Allah Ditta v. Karanv Chand, (1911) 10 I.C. 142=151 P.L.R. 
1911; Meghraj v. Mathura Das, (1913) 35 All. 437; also see Reria Venkan 
v. Subramaniam, (1896) 20 Mad. 239 (242) =6 M.L.J. 266; and Kapur 
V. Narinjan, 34 P.R. 1918=45 I.C. 99. 

35. Bhagwandin v. Sriktshen, (1925) 89 I.C. 161 (All.). 

36. Juggilal v. Sri Ram, (1912) 16 I.C. 146=34 All. 464=10 A.L.J. 
1; also see Mohammad Abdulla v. Fchrd and Macdonald, 1930 All. 124= 
124 I.C. 24; and Palaniappa v. Veerappa, (1917) 41 Mad. 446. 

37. Murugappa v. Vijapure, (1917) 38 I.C. 227 (229); and Gulzari- 
mal v. Kishenchand, 132 P.R. 190. 
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(6) An entry in Bahi of a mortgagee written as a scribe by him, and 
signed by the mortgagor, cannot be regarded as an acknowledgment by the 
mortgagee of the mortgagor’s right to redeem. 


608. NO PARTICULAR FORM REQUIRED.—The form 

of writing is immaterial; all that is necessary is that the acknow¬ 
ledgment should be in writing, and should be signed by the party, 
or by his agent duly authorized in this behalf. The object was 
merely to exclude oral acknowledgments,®® and to declare that an 
oral admission of a debt without a new contract or consideration is 
not sufficient to prevent the operation of the Act of Limitation. It 
may be contained in a deed, or a letter or a deposition or an affida¬ 
vit or in any other form. Thus, an acknowledgment may be con¬ 
tained in a telegram,^® or in a resolution passed at a meeting,*^ n 
statement in a benami sale-deed,or a shortage certificate acknow¬ 
ledging non-delivery.*^® But, a statement in a confidential document 
cannot be used as an acknowledgment.^ 


609. The acknowledgment need not be contained in any writ- 
_ r . . executed expressly for the particular pur- 

imm^ateriar pose of acknowledgment of a debt or liability. 

It is immaterial in what connection, on what 
occasion, and for what immediate purpose the acknowledgment is 

made, so long as it contains an acknowledgment of the liability in 
dispute. 


Mark of an illite¬ 
rate person. 


610. WHAT IS A SIGNATURE.—A mark, put by an 

illiterate person, is a sufficient signature for 
purposes of this section.^® But, the entry of 
defendant's name in one column taken in 
connexion with a cross in another column, forms no valid signature.^® 
A person who cannot write might get somebody to write his name 
for him, and he may, as is usual with illiterate workmen, touch 
the pen in token of acquiescence.^^ Under S. 3, cl. (52) of the General 
Clauses Act, the word **sign** includes in the case of a i>erson who 
is unable to write, a **mark*\ 


38. Haji Abdulla v. Bhojamal, 1931 Lah. 122=131 I.C. 349. 

39. Periavenkaru Udaya v. Subramanian, (1896) 20 Mad. 239 (242) 
=6 M.L.J. 266; also Venkata v. Partha, 16 Mad. 220. 

40. Atmarant v. Umedram, (1901) 25 Bom. 616 (622). 

41. Seshan Patter v. Ve^ra Bhagwan, 32 Mad. 284. 

42. Mariappa Goundan v. Palaniappa, 1930 Mad. 796=125 I.C. 68= 
33 M.L.W. 264. 

43. Haji A jam v. B. & P. S, N. Co.^ 26 Bom. 562. 

44. The Collector of Jaunpur v. Jdtnna Per shad, A4 All. 360=66 I.C. 
171=1922 All. 37. 

45. Bheemangowda v. Eeranah, 7 M.H.C.R. 358; also see Jamna v. 
Jaga Bhana, 28 Bom. 262. 

46. Bengal Indigo Co. y. Koylas Chund^r, (1868) 10 W.R. 293. 

47. Ibid. 
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Illustrations. 

(1) Where an illiterate defendant merely touched a pen, and asked 
another to write his name, this was held to be a sufficient signature. 

(2) In Bengal, an endorsement of payment of interest made by the 
scribe on behalf of the debtor who is illiterate, and who makes no mark 
beneath the endorsement, amounts to an acknowledgment of payment of 
interest.*® 


An initial. 


There is no reason for holding that the word “signed” in S. 19 

should be construed as meaning “signed in 
full”. The object of the Act is to regard 
as sufficient what the writer intends to be equivalent to his signa¬ 
ture, the form being immaterial so long as it verifies the acknow¬ 
ledgment.®® Similarly, it has been held in a case under the Succes¬ 
sion Act, that a signature with initials, sufficiently complies with 
the Act.^ In Lakshmanacharytihi v. Venkata ramanuja,- 

Odgers, J., took a contrary view, but the learned Judge has qualified 
his statement in such a manner as to make the case not valuable as 
a precedent. 


611. The definition in Civil Procedure Code, S. 2 (20), Act IX 

« , of 1908 is very wide, and save in the case of 

a judgment or decree includes stamped. The 
word “stamped” is not qualified by a condition that the person re¬ 
quired to sign or verify certain documents should be unable to write 
his name.® By virtue of S. 2 (20) of Civil Procedure Code, and R. 4 
(11) of the Civil Rules of Practice (Madras) in the case of affidavits 
and vakalats the use of a stamp bearing the name of the party is 
sufficient even where the party is able to sign.^ A testator who was 
unable to write, and for a number of years was in the habit of 
using a' name stamp which was affixed on documents by a servant, 
executed a will with a name stamp. Held, that this was a signed 
will properly executed within S. 50 of the Succession Act, 1865.® 

612. POSITION OF SIGNATURE IMMATERIAL.— 

Every acknowledgment, in order to create a new period of limita- 


48. Krishnachar v. Vadichi, 6 M.L.J. 209. 

49. Rajani v. Digindra, (1932) 137 I.C. 788=1932 Cal. 440=36 C.W. 
N. 188. 

50. Langoju Tavudu v. Venkataratnam, (1935) 156 I.C. 449=1935 
Mad. 555=68 M.L.J. 623. 

1. Ammayee v. Telu Mali, (1892) 15 Mad. 261; Folld. in 156 I.C. 

449. 

2. 96 I.C. 700=1926 Mad. 627=51 M.L.J. 414; considered in 1935 
Mad. 555=156 I.C. 449. 

3. The Maharaja of Benares v. Dehi Dayal, (1881) 3 All. 575=1881 
A.W.N. 36. 

4. Ramalinga v. Shantnugha, (1928) 107 I.C. 804=1928 Mad. 175= 
51 Mad. 242. 

5. Nirmul Chunder v. Saratmoni, (1898) 25 Cal. 911=2 C.W.N. 642.. 
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tion must be signed by the debtor, or some one deputed by him, 
but it does not matter in what part of the document the signature 
is placed.® The rule is thus stated by the Nagpur Judicial Com¬ 
missioner’s Court in Onkarlal v. Raj Moha/mndj^ 

“that the signature need not appear at any particular part of the writing, 
and that the person authorized to give an acknowledgment may sign his 
own name or that of his principal”. 

Whether the circumstance of the debtor not signing his name, is 
the result of necessity as in the case of an illiterate pverson, or of 
a custom as in the case of Desais of Bombay Presidency, having a 
special status in the community can be of no importance.® In 
Gangadhar v. Shidramappa,^ the opening and closing formulae in 
the handwriting of the principal were the usual mode of authenti¬ 
cating documents and were held effective as acknowledgment 
within S. 19 of the Limitation Act. When the acknowledgment 
is written by an agent duly authorized in that behalf and if he 
affixes thereto the name of the principal in any position, even by 
impressing it with a rubber stamp, such affixation of the name of 
the principal must be held to be a ^‘signing” of the document.^® 

Illustrations. 

Cl) In Mathura Das v. Babtdal^-^ the heading of the letter which was 
written by an agent duly authorized was held to be “signed” by the principal 
within the meaning of Limitation Act, 1871. In this case only the con¬ 
cluding portion of the letter was written by the principal in his own 
handwriting. 

(2) Similarly, in Jeksan v. Bhowsur,^*^ where the whole of an account 
stated {khata') was written by the defendant, with the introduction of his 
name at the top of the entry, this was held to have been sufficiently signed 
as an acknowledgment. 

(3) But, where the plaintiff alleged that the defendants signed their 
names, and afterwards, without consulting them, and without their authori¬ 
zation a third party wrote the endorsement over their signatures, it was 
held that this could not be a sufficient acknowledgment of the payment in 
writing signed by the persons making the payment. A signature by a 
debtor on the back of the promissory note executed by him is not an 
acknowledgment of his liability.^® 


6 . Mahalakshmi Bax v. Nageshwar, (1885) 10 Bom. 71; Reid, on 
Jekison v. Bhowser Bhoga, B.P.J. (1880), 265; Balkrisfhna v. Govind, 
7 Bom. 518; and Mathuradas v. Bahulal, 1 All. 683. 

7. 1921 Nag. 1=17 N.L.R. 209; Reid, on 1 All. 683; 10 Bom. 71; 
and 6 Cal. 340. 

8 . Gangadhar v. Shidramappa, 18 Bom. 586. 

9. 18 Bom. 586. 

10. Vellayappa v. Somasundaram, (1935) 156 I.C. 589. 

11. (1878) 1 All. 683 (686). 

12. (1881) 5 Bom. 89. 

13. ' Talak Theingan v. Sevugan Chettyar, (1934) 152 I.C. 501. 
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613. SIGNATURE BY AGENT.— Explanation II of the 

* tt section clearly defines “signed,” as meaning 
xp anation . signed either personally, or by an agent duly 

authorized in this behalf. A balance of account written by a person 
at the request of an illiterate person in the latter’s name, and 
signed by the writer in his own name was held to be a binding 
acknowledgment signed by a duly authorized agent within the 
meaning of S. 19, Explanation II, Act XV of 1877.’*^ A letter 
written to the debtor’s dictation which contains the name of the 
firm satisfies the requirements of S. 19, Explanation II of the 
Limitation Act.^® The person authorized to give the acknowledg¬ 
ment may sign the name of his principal, or his own name.^'^ The 
authority given to another to affix a person’s signature to an instru¬ 
ment need not be by a deed or in writing, as an agent may under 
Contract Act be verbally authorized to act for his principal.In 
Deo Narain Rai v. Kuktir Bind,^ it was held that S. 59 of the 
Transfer of Property Act does not require the personal signature 
of the mortgagor, and that if his signature is affixed to the instru¬ 
ment of mortgage by another under his authority, that is in effect 
the signature of the mortgagor himself, and is sufficient to consti¬ 
tute a valid mortgage. This was on the ground above stated, that 
a verbal authority is sufficient. The decision in Moti Begani v. 
Zoraivar Singh^ was not approved: and the ruling of their Lord- 
ships of the Privy Council in LucHmee Buksh Roy v. Riinjeet Ram 
Pandey,^^ was distinguished, as a decision under terms of Act XIV 
of 1859, S. 1, cl. (15), which required the personal signature of 
the mortgagee himself: and the signature of the agent would not 
satisfy S. 4 of Act XIV of 1859.*^ The present Act is worded 
differently. In an Irish case cited in Darby and Bosanquet, 2nd 
Edition, p. 382, it was held that 

“if a person signs the name of the principal by his direqtion in his presence, 
it is sufficient, for the person signing must be looked on, not as the agent, 
but as it were the hand or instrument of the principal himself”. 


Upon the authority of the same case it is said in Banning with 
reference to the rule that an acknowledgment must be signed per¬ 
sonally by the debtor, 

“that notwithstanding this, a signature may, be so signed by an agent under 
the immediate direction and the supervision of the principal as to be in 


14. Hemchand Kuber v. Vohora, (1883) 7 Bom. 515. 

15. Muthiah Cheitiar v. Kuttayan, (1918) 43 I.C. 20 (Mad.). 

16. Onkarlal v. Raj Mohammad, 1921 Nag. 1=17 N.L.R. 209; also 
see Moheshlal v. Busunt Kumaree, (1880) 6 Cal. 340. 

17. Deo Narain Rai v. Kukur Bind, (1902) 24 All. 319 (F.B.). 

18. Ibid, 

19. 1899 W. N., p. 196. 

20. (1873) 20 W.R. 375 (P.C.). 

21. Budoobhoosun v. Enaet, (1867) 8 W.R. 1. 
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effect the signature of the principal, especially where the latter is incapa¬ 
citated by illness or otherwise from signing himself”. 

See Illustrations under S. 610, above. 


614. It must appear that the mind of the signor accompanied 
T the signature, in other words, that he intend- 

son”s1gn\ng. ° sign.^s The ground, above noticed, 

upon which it is held that the mark of an 
illiterate debtor is a sufficient signature is that the signing in such a 
manner as is usually adopted by the debtor with the view of show¬ 
ing that he intends to be bound by the document, renders the docu¬ 
ment effective as an acknowledgment under the section.*^ Unless 
intention is proved, it does not indicate liability to pay.^ But, for 
the above reason anything which appears to have been intended by 
the writer to be equivalent to his signature would seem to be suffi¬ 
cient. An acknowledgment signed by duress and fraud is 
ineffectual.^® 


Plaint, written 
statement or peti¬ 
tion. 

extending limitation 


615. A plaint, written statement or petition filed by the debtor 

may contain an acknowledgment.^’^ Acknow¬ 
ledgments contained in written statements if 
satisfying the conditions of S. 19, are con¬ 
sidered as sufficient for the purpose of 
in respect of a claim to right or property. 
When a plaintiff relies upon a written statement in a previous suit 
as amounting to an acknowledgment, under S. 19 of the Limitation 
Act, he ought to produce that statement or a certified copy of it; 
the production of the decree in the suit will not suffice, nor is the 
plaint in that suit admissible as secondary evidence of the con¬ 
tents of the written statement.^® No inference can be drawn from 
the rtibkar of a Court evidencing the proceedings taken under 
Regulation XVII of 1806, cl. (8), that there must at one time have 
been in existence an admission in writing signed by the person 


22. Banka Behari v. Krisho Gobindo, (1902) 30 Cal. 433 (438), citing 
Foster v. Mackinan, (1869) L.R. 4 C.P. 704 (711). 

23. Gangadharrao v. Shidramappa, (1893) 18 Bom. 586. 

24. Talok Theingan v. Sevugan Chettyar, (1934) 152 I.C. 501 (Rang.). 

25. Mitra’s Limitation Act, Vol. I, p. 34; citing Brown on Limitation, 
p. 584; also see Moheshlal v. Bussunt Kumaree, 6 Cal. 340 (345) and 
Ammayee v. Yalumalai, 15 Mad. 261 (264) ; also see and cf. Dagdu v. 
Bhana, (1904) 28 Bom. 420 (427) ; cf. Ramzan v. Luehman, 8 W.R. 512 
(Under Act XIV of 1859, sealing was not held same as signing) . 

26. Bis Ram v. Kezval Ram, (1921) 59 I.C. 781=24 P.W.R. 1921 
(Signature caused by intimidation not an effective signature for purposes 
of acknowledgment) . 

27. Narayan v, Bhasker, 7 Bom. H. C. R. 125. 

28. Shriniwas Krishna v. Narhar Khando, (1908) 32 Bom. 296; also 
see Jagernath v. Rajman, (1919) 49 I.C. 868 (Pat.); and Jaigopal v. 
Sheo Sagar Singh, (1909) 4 I.C. 579 (All.). 

29. Harimurat v. Ramhit, (1921) 63 I.C. 490. 
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making it, or by a duly authorised agent on his behalf of such a 
nature as to satisfy the requirements of S. 19 of the Lini-itation 
Act.*® Similarly, it was held, in a Privy Council case, that where 
the records of proceedings in certain suits of 1817 and 1819 had 
been destroyed in the mutiny, but the mortgagors produced copies 
of the decrees which recited the pleadings, there was no presump¬ 
tion that these pleadings were signed by the mortgagees, as there 
was no law then existing requiring them to do it.*^ 

HhCstratioiis. 

(t) A.n application signed by the widow of a deceased mortgagor dis¬ 
tinctly admitting the mortgage constitutes an acknowledgment sumcient to 
save limitation. 

(2) An acknowledgment of a decree in a petition of insolvency, by one 
of several judgment-debtors, gives a fresh start for limitation against that 
judgment-debtor. 33 Where an insolvent has written down a debt in his 
Schedule as owing that debt to a creditor, and has signed the Schedule, 
that is a sufficient acknowledgment,34 An admission of liability by a partner 
in his Insolvency Schedule does not bind the other partners.35 

(3) A statement contained in a plaint in a case filed by the grand¬ 
father of the mortgagee to the effect that the property is mortgaged to him3« ; 
or a statement made by a co-mortgagor in the plaint of the suit brought 
by him for redemption of the mortgage, admitting the rights of the other 
mortgagees not joining in the suit as plaintiffs to redeem the property, amounts 
to an acknowledgment of liability or right, within S. 19, Limitation Act. 

(4) An admission in a written statement that accounts have to be 
settled in respect of certain transactions37 ; or a non-denial of existing debt 
in a w'ritten statement, amounts to an admission of liability under S. 19, 
Limitation Act,®® Where plaintiff’s allegation as to the land in suit being 
in possessary mortgage with certain defendants was admitted in the written 
statement of the defendants, this was held to be a sufficient acknowledgment 
of the existence of the mortgage, and the liability to be redeemed.3e In a 
suit by a firm carrying on business at Amritsar against a Bank in Bombay 
alleging purchase of franks and payment of margin money, the admission 


30. Harimurat v. Ramhit, (1921) 63 I.C. 490. 

31. Fatimatul Nissa Begum v. Sunder Das, (1900) 27 Cal. 1004 (1011) 
(P.C.). 

32. Allahditta v. Karam Chand, (1911) 10 I.C. 142=151 P.L.R. 1911. 

33. Chohey Shrigopal v. Dhanalal Ghasiram, (1910) 35 Bom. 383=13 
Bom.L.R. 123. 

34. Nandalal v. Rampalsingh, (1912) 13 I.C. 603 s.c. 14 I.C. 1 (Cal.); 
also see Jwaladas v. Hukum Chand, 1922 Lah. 316=66 I.C. 387. 

35. Kissendoss v. Khatan Manakjee, (1916) 36 I.C. 389 (Mad.). 

36. Hart Chand v. Phiraya Ram, (1911) 11 I.C. 377=82 P.W.R. 1911. 

37. Ganga Sahai v. Khazan Chand, (1920) 58 I.C. 787=1 Lah. 357. 

38. The Official Assignee v. Suhramania Aiyar, 1924 Mad. 286=77 I.C. 
740=46 M.L.J. 1. 

39. Chhedalal v. Ghulam Abbas, 115 I.C. 627=1929 All. 242. 

80 
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by Bank of deposit money in their written statement, and letters was held to 
amount to an acknowledgment of liability under S. 19, Limitation Act.^o 
Where the defendant in a suit on a pronote admitted the existence of two 
promissory notes but pleaded an agreement by which the plaintiff had agreed 
to take a certain amount on account of both the pronotes but the agreement 
was not proved. Held, that in a suit on the second pronote, the written 
statement in the previous case could be relied on to save limitation under 
S. 19, Limitation Act.'*^ 

(5) A plaint signed by a vakil before the Limitation Act, 1871, came into 

operation did not save limitations^ earlier Acts did not give authority 

to an agent to sign an acknowledgment for his principal; but an admission 
made by an advocate, or duly authorized vakil, on behalf of his client in a 
memorandum of appeal in a case not iuter partes that a certain decree was a 
subsisting decree capable of execution will bind the client as an acknowledg¬ 
ment within S. 19, provided that such admission was necessary for the purpose 
of pleadings in the former case.ss 

(6) A deposition given and signed by a party as a witness in a suit 

is as much a writing contemplated by S. 19, as is his written statement or a 

letter addressed by him to a third party.44 An acknowledgment in any deposi¬ 
tion,-* • or statement in Court,may amount to an acknowledgment for purposes 
of S. 19, Limitation Act, provided it is duly signed by the deponent. 

(7) A statement by the debtor, viz., “I executed the promissory note, and 
the contents of the note are correct”, amounts to an acknowledgment of 
the debt under the note, if there is no allegation that the note was 
satisfied.-*^ A record made by a Judge of the evidence given by a debtor 
as a witness at the trial of a suit, and signed by the debtor, is within 
the meaning of S. 19 of the Limitation Act.^s 

(8) A mere admission, in the course of a previous suit not inter partes, 

of the execution of a document by way of an endorsement by the defend¬ 

ant, without any evidence called as to its execution does not amount to 
an acknowledgment of liability in respect of the said document within 
S. 19, Limitation Act.^o 

(9) The mere attribution of a wrong date to a deed of mortgage under 
which the defendants claimed to be in possession would not of itself pre¬ 
vent the acknowledgment so made by them from being a good acknowledg¬ 
ment for the purposes of S. 19, in a subsequent suit for redemption of 

the mortgage.50 

(10) Where the written statement admitted the allegations in the plaint, 
including an allegation as to the mortgage, and the amount payable under 


40. Dunichand Bishandas v. Coniptoir National D’Escompte D*Paris, 
(1930) 124 I.C, 791=1930 Bom. 187=32 Bom.L.R. 58. 

41. Raghuhar Dayal v. Banwarilal, (1933) 1933 All. 352=144 I.C. 903. 

42. Dharnta Vithal v. Govind Sadavalkar, (1883) 8 Bom. 99. 

43. Hinganlal v. Mansa Ram, (1896) 18 All. 384. 

44. Venkata v. Parthdsaradhi, (1892) 16 Mad. 220 (222). 

45. Allahditta v. Karam Chand, (1911) 10 I.C. 142=151 P.L.R. 1911. 

46. Meghraj v. Mathura Das, (1913) 35 All. 437. 

47. Subbarama Aiyar v. Veerabadra, 1921 Mad. 464=70 I.C. 598. 

48. Periavenkan v. S^aibbramanian, (1896) 20 Mad. 239 (242)'=6 M. 
LJ. 266. 

49. Lalluntal v. Reoti Ram, (1923) 45 All. 679. 

50. Dip Singh v. Girand Singh, (1903) 26 All. 313, 
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the mortgage being due, and the only contention raised was that the 
stipulation as to interest was hard and unconscionable, heldy that the 
acknowledgment came within S. 19, Limitation Act.^ 


(11) The written statement of the defendant in a previous suit dismissed 
on the ground of misjoinder of causes of action was treated as an acknow¬ 
ledgment for purposes of S. 19, Limitation Act.^ 


616. If an entry contains an acknowledgment that some debt 

is due, signed by the debtor, before the 
Kntries in expiration of the period of limitation pres- 
account-books. cribed, it would give a fresh starting point 

for computing a new period of limitation.® The Rtizu or an ad¬ 
justment of account if it is to be used as an acknowledgment, must 
be made in writing and signed before the expiration of the period 
of limitation prescribed.^ The entries in an account-book not 
signed by the debtor or his authorized agent do not operate as an 
acknowledgment within the meaning of S. 19, Limitation Act.® A 
statement in a balance sheet acknowledging a debt due by the com¬ 
pany is sufficient within S. 19 of the Limitation Act.® 


Illustrations. 

(1) Unsigned entries in defendant’s account-books, in which the 
interest accruing due were added to the principal from time to time, could 
not be treated as an acknowledgment, as they w'ere not signed by the 
debtors. ^ 

(2) Similarly, an unsigned entry in the Bahi of the mortgagee, 
signed by the mortgagor, and bearing the name of the former as a scribe 
cannot be regarded as an acknowledgment by the mortgagee of the mort¬ 
gagor's right to redeem.® 

(3) A mere striking of a balance due on a certain date which is not 
signed by the defendant will not furnish a cause of action as account 
stated.® Where an account is settled by examining the accounts between 
the parties and a balance is found due by defendant, who makes an oral 
promise to pay it within a certain time, but the account is not signed, 
a suit brought more than three years after the last item in the account to 
the debit of the defendant would be barred by limitation. i® 


1. Indarpal Singh v. Mewalal, (1914) 36 All. 264 (267). 

2. Venkataratnam v. Ramaraju, (1900) 24 Mad. 361. 

3. Shearman v. Fleming, 5 Bom.L.R. 619. 

4. Ramji v. Dharma, (1882) 6 Bom. 683. 

5. Juggilalv. Sri Ram, (1912) 16 I.C. 146=34 All. 464=10 A.L.J. 1; 
Followed in Mohammad Abdullah Khan v. Ford and MacDonald, 1930 
All. 124=124 I.C. 24. 

6 . 1918 M.W.N. 48 S. N. ; Following (1897) 20 Mad. 239. 

7. Palaniappa v. Veerappa, (1917) 41 Mad. 446=34 M.L.J, 41; also 
■see and cf. Mahalakshmi v. Nageshwar, (1885) 10 Bom. 71. 

8 . Haji Abdullah v. Bhojamal, (1931) 131 I.C. 349=1931 Lah. 122. 

9. Murugappa Chetty v. Viyapure Chetty, (1917) 38 I.C. 227 (229) ; 
also see Giulsari Mai v. Kishen Chand, 132 P.R. 1907. 

10. Amuthu V. Muthaya, (lS92) 16 Mad. 339. 
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(4) In Lakshiuayya v. Jagannath,^^ an account containing items of debit 
and credit to both parties as mutual, open and current account though 
balanced, was not held to be an account stated. An agreement to extend 
the period must be in writing and signed by the defendant or his agent.^* 

(5) An account stated, where several cross-items are set-off one against 
the other and the balance is struck off in favour of one of the parties,, 
implies a new promise to the other party to pay the balance in consideration 
not merely of past debts, but also of the extinguishment of the old debts 
on each side.i® This gives a substantive cause of action in itself when 
it is in writing signed by the defendant or his agent duly authorized in 
this behalf. 

617. An admission of liability may be found in a letter, or 

series of letters, where the writer admits the 
P I \ * r existence of a running account, and states 

letters. ^ that his representative would compare the 

accounts and pay what is found to be due.^®^ 
1 he statement would be sufficient as an acknowledgment even where 
it is doubtful on which side the balance would lie, if the inevitable 
deduction from the letters sent by defendant to plaintiff is that there 
was an admission of liability to pay his debts to plaintiff or his 

representatives if the balance should be ascertained to be against 
him.^® 

Several writings may be relied on as containing the acknow¬ 
ledgment.^’^ But it would be necessary to have some principal 
document written on an ascertainable date, which can be relied on 
by itself.’^ The whole terms of the promise may be collected from 
a number of letters, and parol evidence would be admissible to 
show the connection between the two documents which together 
make the acknowledgment.’'® 

Illustrations. 

(1) Under S. 19, Explanation I, of the Limitation Act, it is open to 
the plaintiff by reference to the accounts or otherwise to establish a con- 


11. (1887) 10 Mad. 199; cf. Marimuthu v. Saminatha, 21 Mad. 366 

{Held, to be an account stated, but question of limitation was not decided). 

12. Dagdusa Tilak Chand v. Shamad, (1884) 8 Bom. 542. 

13. Suraj Ph'osad v. Bouche, (1920) 56 I. C. 379=5 P. L. J. 371; 
also see Nand Ram v. Ram Per shad, 2 All. 641. 

14. Dukhi Sahu v. Mahomed Bikhu, (1883) 10 Cal. 284 (296) ; also 

see Mulchand v. Girdhar, 8 Bom.H.C.R. 6; and Kunhya v. Bunsee, 1 
Agra 94 (F.B.) ; and Amuthu- v. Muthaya, (1892) 16 Mad. 339; cf. Har- 

gopal V. Abdul, 9 B.H.C.R. 429 (Verbal agreement giving rise to a new 

cause of action independently of S. 19) . 

15. Seth Lai v. Beni Prasad, 1925 All. 340=87 I.C. 985=23 A.L.J. 

248. 

16. Mohammad Abdulla Khan v. Ford and Macdonald, 1930 All. 124= 
124 I.C. 24. 

17. Brown, p. 654; cited in Mitra's Limitation, Vol. I, p. 372. 

18. Rogers v. Montrio, 6 B.L.R. 550. 

19. Lightwood, p. 344; Taylor’s Evidence, p, 779, 
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flection between two accounts (khatas), and show that the later one was 
an acknowledgment of the debt due under the first. 

(3) Where the debtor S had executed certain promissory notes in 
favour of his creditor, and later he executed a fresh hand-note in favour 
of the creditor in lieu of all the notes that had been executed by him down 
to date; and the later hand-note was again renewed subsequently by A, as 

the karta of the family, held, that the son of S was bound by the acknow¬ 
ledgment. 


618. An entry in settlement record of defendants as mort- 

gagees of a certain land, if signed by the 

ment Vecords.^^ * defendants for the purpose of certifying its 

correctness, would be an acknowledgment, 
within the meaning of S. 19 of the Limitation Act.-^ A khewat 


entry to which a number of proprietors had affixed their signatures, 
through one of the proprietors was not presumed to have been 
made by that person as an agent duly authorised, and was held 
not sufficient as an acknowledgment within S. 19.^^ A note of an 
oral statement made by a mortgagee before a revenue officeor 
a statement as to the existence of a mortgage in a “settlement 
report*^ is not helpful under S. 19 of the Limitation Act, unless 
the acknowledgment is duly attested.^® Acknowledgments con¬ 
sisting of entries in the wajib-ul-arz of a village describing the 
land given in mortgage, the amount of the mortgage, the names of 
the mortgagors and the mortgagees respectively, were held suffi¬ 
cient for purposes of S. 19, Limitation Act."^® However, the mere 
circumstances of an entry as to mortgage giving the terms of a 
mortgage is no indication that the right to redeem is admitted to 
be a subsisting one.^”*^ But where the entry “attesting the number 
of fields, the description of the soil, number of trees, instalments 
to be paid, the rate of the batai payable by the tenant to the mafidar, 
the dues payable by the proprietors to the mafidar,'’ and all the 
entries in the khata had been read out, understood and admitted to 

be correct, it was held to amount to a clear signed acknowledgment 
of the right to redeem.*® 


20. Kaliandas Pandudas v. Lotu, (1900) 25 Bom. 330=2 Bom. L. R. 
1086. 

21. Har Prosad Das v. Bindeshwari, (1915) 31 I.C. 30 (Cal.). 

22. Data Chand v. Sarfraz, (1875) 1 All. 117 (F.B.). 

23. Bhagwan Din v. Sri Kishen, (1925) 89 I.C. 161 (All.) ; cf. Hajx 
Shexkh Boda v. Sukhram Singh, 83 I.C. 5=22 A.L.J. 857 (Presumption 
as to duly authorized agent) . 

24. Bhagwan Din v. Sri Kishen, 89 I.C. 161 (AIL). 

25. Gokul Singh v. Saheh Singh, (1917) 38 I.C. 162=15 A.L.J. 121. 

26. Kamla Devi v. Gur Dayal, (1919) 51 I.C. 283 (All.); also see 

Suraj Baksh v. Gixnga Singh, (1927) 105 I.C. 93=1927 Oudh 457=4 O.W. 
N. 882. 

27. Anup Singh v. Fateh Chand, (1920) 42 All. 575=56 I.C. 986= 
1920 AIL 92 (F.B.). 

28. Bhagwan Das v. Said Muhammad, 1933 Lah. 345=14 Lah. 587= 
34 P.L.R. 862; Relied on Gul Mahomed v. Akhar, 145 P.R. 1889. 
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619. An acknowledgment in a will of the mortgagor's right 

to redeem,^® or a devise of certain pro- 
^ ... perties to a son therein described as held on 

in a wi . kanom,^° or a gift of property by will upon 

trust to pay a particular debt or debts,will amount to an acknow¬ 
ledgment within S. 19 of the Limitation Act. But, an admission 
of liability to certain creditors mentioned in a draft will written 
by the testator was not held to constitute an acknowledgment under 
this section, as the document was not signed by the testator.^ 


Statements 
official books. 


in 


620. Entries made in the Register of Sanads, showing the 

sanadholders as mortgagee, and signed by 
the sanadholder, may be an acknowledgment 
within S. 19, Limitation Act.®® Similarly 
receipts passed to the Treasury, all signed by the defendants and 
their ancestors, containing a formal, clear and unqualified liability 
and the plaintiff’s right and title to periodical instalments of 
allowances, made and signed by the mortgagees of an estate who 
were entered in the Collector’s register as mortgagees paying those 
allowances, was held to be a sufficient acknowledgment for purposes 
of S. 19.®* 


Reference 

arbitration. 


621. An agreement to refer to arbitration a certain dispute 

by which the arbitrators are empowered to 
ascertain by their award the amount due and 
payable by one party to the other, and to 
order the same to be paid, is in effect only a conditional promise 
to pay the amount found due by the arbitration, and if the arbitra¬ 
tion proceeding proves abortive, there is no effectual acknowledg¬ 
ment.®® In Manx Ram v. Seth Rupchand,^^ the case of reference 
to arbitration was specially regarded, by their Lordships of the 
Privy Council, as a case of conditional acknowledgments, where the 
acknowledgment is only of a right to have the accounts settled, 
qualifying the natural inference that, whoever is a creditor shall 
be paid, when the condition is performed by the ascertainment 
of a balance in favour of the claimant. Accordingly, 
it was held by the Madras High Court that if the 
reference falls through and the condition attaching to the enforce¬ 
ment of acknowledgment is consequently never fulfilled, there will 


29. Daia Chand v. Sarfraz, 1 All. 117 (F.B.). 

30. Uppi Haji v. Mammavan, (1893) 16 Mad. 366. 

31. Ramasami v. Muthusami, (1891) 15 Mad. 380. 

32. Anwid Moyee v. Grxsh CUunder, (1881) 7 Cal. 772 (775). 

33. Pranjiwandas v. Bai Manx, 1921 Bom. 291=45 Bom. 934=61 I.C. 

406. 

34. Hiralal Ichhalal v. Narsilal, (1913) 37 Bom. 326 (P.C.). 

35. Wood, p. 416; Rustomji, p. 197. 

36. 33 Cal. 1047=33 I.A. 165 (P.C.). 
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be no acknowledgment of liability.®^ In Bolla Pragada Rcmia- 
ftxurthy v. Tharnanna Gopayya,^^ it was held that in cases of condi¬ 
tional acknowledgments of liability, where there is a promise to pay 
on a condition, that condition must be fulfilled in order that the 
promise may operate as an acknowledgment. The Lahore High 
Court has also held in a recent case, following this view that where 
there is a promise to pay on a condition if the arbitrator found the 
sum to be due, the condition is not fulfilled when the proceedings 
proved abortive, and there was no acknowledgment which was 
sufficient to save limitation.®® 

A mere reference to arbitration is prima facie not an admission 
of any liability by the parties, as it does not import the subsistence 
of a jural relation as debtor and creditor^®; and there is no promise 
to pay a “debt” within the meaning of S, 25 of the Contract Act.^^ 
However in Sitayya v. Ranga Reddi,*^ where there was an award 
which the Court set aside, the reference was taken to contain an 
acknowledgment of liability, and the Sind Judicial Commissioner 
has followed this view in Jesomal Tahkandas v. Bansimal Jamna- 
doj/® where a reference to arbitration was held to have fulfilled the 
requirements of S. 19, Limitation Act, and saved the bar of 
limitation.'*^ 

I lltistrations, 

(1) In Tehl Singh v. Ruldu,*^ the Punjab Chief Court held that an 
agreement to refer to arbitration a dispute as to the expenses incurred 
by the defendant on the house mentioned as being “the mortgaged house,” 
contained a sufficient acknowledgment for the purposes of S. 19, Limitation 
Act, of the plaintiff’s right to redeem. 

(2) In Rantdhone v. Sitanath ‘^^—an early case under the old law previous 
to Act VIII of 1859—it was held that a mere agreement to refer to 
arbitration, if it contained no acknowledgment of the plaintiff’s right of 
possession, did not save limitation. 

(3) Where an abichalnania between the parties stated that it had become 
necessary to take an adjustment of accounts and determine the dues and 


37. Narayanaszvami v. Gangadharee, (1918) 48 I.C. 89=37 M.L.J. 

353. 

38. (1916) 35 I.C. 575=1917 Mad. 892=40 Mad. 701. 

39. Ranak Chand v. Onkar Nath, 154 I.C. 687=1934 Lah. 973 (2). 

40. Ramamurthy v. Thantanna, (1916) 35 I.C. 575 (Mad.). 

41. Doraiswatni v. Vaithiliuga, (1917) 39 I.C. 220 (Mad.) (F.B.) 
s.c. 41 I.C- 581. 

42. 10 Mad. 259=3 Ind. Dec. (N.S.) 934. 

43. 3 S.L.R. 53=2 I.C. 370. 

44. Cf. 1898 T.L.R. 450, Lightwood, p. 352 (Submission to arbitra¬ 
tion not available as an acknowledgment on the ground that the award 
might have found nothing due) . 

45 . 97 P.R. 1884. 

46. 1864 W.R. 283 (The time spent in arbitration proceedings was 

allowed to be deducted). 
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liabilities of each party after examining the account of their business, 
and arbitrators were empowered to decide that any sums were due to or 

from either of parties, it was held by the Calcutta High Court, that this 
constituted an “acknowledgment”, within S. 19.47 

(4) An acknowledgment may also be contained in an arbitration 
award.48 Under English law, where debtor recites the debt in a deed which 

I)rovides that the amount due may be ascertained by arbitration there 
sufficient “acknowledgment”.49 ’ ® 

TITLE V: ACKNOWLEDGMENT BY WHOM. 

622. BY A PERSON TO BE BOUND.— An acknowledg¬ 
ment by a mere stranger has no efficacy to give any right against 
the debtor.^® The word “acknowledgment’^ in S. 19 of the Limi¬ 
tation Act means a lawful acknowledgment by a person able to 
bind himself by the acknowledgment as and when it is given.^ In 
order that an acknowledgment of a debt should be effectual to save 
limitation under S. 19, it must be signed by the person to be bound 
thereby,2 or by some person through whom the defendant derives 
title or liability.^ An acknowledgment by a principal debtor does 
not save limitation against the surety, unless it is shown that the 
latter allow ed himself to be represented by the person who made 

the payment.^ A pre-emptor is not a vendee’s representative within 
S. 19, Limitation Act.® 

This section does not require that the person making an acknow- 

j . . ledgment should have an interest in the pro- 

of acknLledgm™t respect of which the acknowledg- 

not required. ment was given. It prescribes that, if before 

the period of limitation expires, an acknow¬ 
ledgment of liability or right has been made in writing signed by 
the parties against whom the property or right is claimed, a new 
period of limitation will be computed from the time of the acknow¬ 
ledgment.® W^here some property or right is claimed against the 
maker of an acknowledgment, under S. 19, Limitation Act, it is 
immaterial whether at the moment of his making the acknowledg¬ 
ment, the claim could have been enforced against him; as against 

47. Janardhan Shaha v. Radhahullav, (1919) 53 I.C. 898 (Cal.); c£. 
Jogeshwar v. Raj Narain, 31 Cal. 195. 

48. ' 17 W.N., p. 144; Rustomji, p. 197. 

49. 1840 Y. & C. 238; Lightwood, p. 346; also see Prance v. Sympson, 
(1854) 1 Kay 678; 69 E.R. 289; and Banner v. Berridge, (1881) 18 Ch. D. 
254; cited in Janardhan v. Radhabullav, 53 I.C. 898 (Cal.). 

50. Brown on Limitation, p. 598; Rustomji, p. 199. 

1. Arhandakeb v. Jogeshar, (1919) 51 I.C. 829=17 A.L.J. 763. 

2. Dharmdas v. Ganga Devi, (1907) 29 All. 773. 

3. Arbandakeb v. Jogeshar, (1919) 51 I.C. 829=17 A.L.J., 763. 

4. Diyalu Mai v. Nandu Shah, (1931) 132 I.C. 590=1931 Lah. 69i 
(694)=33 P.L.R. 59. 

5. Shankar Lai v. Mt, Hashmi Begam, 1932 All. 700=1932 A.L.J. 878. 

6. Jugal Kishore v. Fakhruddin, (1906) 29 AIL 90=3 A.L.J., 680/': 
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Him the acknowledgment is sufficient.^ A person who is a party to 
a mortgage contract can make an acknowledgment even after his 
interest in the properties has ceased, but the acknowledgment must 
bind only him or persons claiming through him, i.e., assignees from 
him after the acknowledgment.® However, it has been held recently 
in Muthu v. Muthuswami,^ that the preponderating view both in 
Calcutta and Madras is that the acknowledgment is equally effective 
whether it be before or subsequent to the alienation. And, the 
Oudh Chief Court takes the view that a person mitst be possessed of 
some interest to make his acknowledgment effective. Accordingly, a 
mortgagor cannot extend limitation against puisne mortgagee by 
making an acknowledgment of prior mortgage after he has parted 
with equity of redemption.*® 

Illustrations. 

(1) In Shib Shanker Lai v. Soni R.am,^'^ it was held that the widow and 
daughter of a mortgagee in possession as such of the mortgaged property 
are not competent to give an acknowledgment of the title of the mortgagor 
so as to save limitation within the meaning of the Limitation Act, in respect 
of a suit for redemption brought by the representative in interest of the 
original mortgagor against the reversioners. The reversioners derived 
title through the last male owner, and not through his widow and daughter, 
who were therefore not competent under S. 19 to make an acknowledgment 
of the right of redemption so as to bind any interests except their own. 12 

(2) A mortgaged several properties to the plaintiffs and then sold one 
of them, property No. 3, to B, who again mortgaged the property to C, and 
in a mortgage suit by C, the property was sold and purchased b}- £>. A 
afterwards acknowledged his liability under the mortgage, and paid part of 
the principal as well as of interest under the mortgage. Held, that under 
Ss. 19 and 20, the debt was kept alive against the property No. 3.^-^ The 
principle of Chinnery v. JBvans^* was applied, viz., that a mortgagee cannot, 

7. Malladi Krishnayya v. Tondepu Venkatapayya, (1924) 80 I.C, 940 
=1925 Mad. 134. 

8. Cadapalli v. Venkata Krishna Rao, (1925) 86 I.C. 434=1925 Mad. 
1108; Relied on Surajram v. Berhamdeo, 1 C.L.J. 337; cf. Newbould v. 
Smith, (1886) 33 Ch. D. 127 (Under English law, if an assignee of the 
mortgaged property be the party sought to be charged, an acknowledgment 
signed by the mortgagor after the assignment will not give the mortgagee a 
fresh start. 

9. 1932 Mad. 516=138 I.C. 632=55 Mad. 758; Relied on 32 Cal. 
1077; 17 I.C. 619 (Mad.); 62 I.C. 833 (Mad.); c/. 1 C.L.J. 337 and 
1925 Mad. 1108; also see Umesh Chandra v. Hemanga, 36 C.W.N. 1138 
<1141), 

10. Amir Mirza v, Lachhmi Narain, 7 Luck. 270=1932 Oudh 1 (5) 
=138 I.C. 800. 

11. (1909) 32 All. 33; Relied on Bhagivanta v. Sukhi, (1899) 22 All. 
33^ {Held, that a Hindu widow fully represents the whole estate and that 
one reversioner does not derive title from another but from thei last full 
■owner) ; also see Chhidu v. Durga, (1900) 22 All. 382. 

12. <1913) 35 All. 227 (P.C.) : s.c. (1909) 32 All. 33. 

13. Krishna Chandra v. Bhairab Chandra, (1905) 32 Cal. 1077; also 
see D.onfilat y’Roshan, 33 Cal. 1278. 

14. (1864) 11 H.L.C. 115. 

81 
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by the act of parties entitled only to the equity of redemption, be deprived 
of his right to resort to any estate comprised in his mortgage so long as he 

has not released or given it up, and so long as that mortgage is legally kept 
alive. 


623. ACKNOWLEDGMENT, BY AGENT DULY 

Historical AUTHORIZED, —It has been noticed 

already that Act XIV of 1859 required an 
admission by the person liable to pay and not by his agent. In 
L^tchniee Btiksh v. Riinjeet Ram,^^ it was held with reference to the 
language of the rule under Act XIV of 1859, S. 1, cl. (15) that 
the acknowledgment referred to in the said clause must bear the 
signature of the mortgagee himself, the signature of the agent 
\\ ould not satisfy. Section 4, Act XIV of 1859, was also confined 
to an acknowledgment in writing signed by the debtor himself, and 
not by his agent.The only exception was under S. 19 as 
1 egards acknowledgment of right to a decree of the supreme Courts. 

Under the Act of 1871, the ager^duly authorized was mentioned 
along with the party to be charged with the acknowledgment, so far 
as the signature to the acknowledgment was concerned. The 
provisions of Act XV of 1877, and Act IX of 1908 are the same 
in this respect. The explanation of the word signed** makes it clear 
so far as the form of the acknowledgment is concerned. 

Under the present Act, an acknowledgment by an agent, by 
attestation of an entry in settlement record as to his principal 
being the mortgagee, is an acknowledgment of mortgagor's right to 
redeem.^® An acknowledgment by an agent cannot extend the 
period of limitation unless he is authorised by his principal to make 
it on his behalf.^® The criterion to be applied to test the validity 
of an acknowledgment of liability if put forward by a plaintiff as 
extending the period of limitation in his favour is the law in force 
at the time when the plaintiff s suit would otherwise have been 
time-barred, and not that in force at the time when the acknowledg¬ 
ment relied upon was made.^° 


15. Krishna Chandra v. Bhairah Chandra, (1905) 32 Cal. 1077 (1081) ... 
See Velayudam Pillai v. Vaithilingam, (1912) 17 I.C. 619 and Lakshmanan 
V. Muthaya, (1919) 62 I.C. 833. [Note.— See Muthu v. Muthuswami, 1932 
Mad. 516, where it was held that a mortgagor selling portion of mortgaged 
property and then acknowledging mortgage debt,—his acknowledgment though 
subsequent to sale, saves limitation even against a purchaser.] 

16. (1873) 20 W.R. 375 (P.C.). 

17. Budoohhoosun Bose v. Rnaet, (1867) 8 W.R. 1. 

18. Bhagwandas v. Said Mohammad, 1933 Lah. 345=14 Lah. 587= 
34 P.L.R. 862. 

19. Raghoba v. Gopi, (1925) 91 I.C. 402=1926 Nag. 252 (Husband not 
proved to have had authority to make the acknowledgment on behalf of his 
wife) . 

20. Zaih-un-nissa w . The Maharaja of Benares, (1911) 34 All. 109. See 
S. 600, ante. 



S, 19] 


Computation of Period of Limitation. 


643 


The Allahabad High Court has held in Narain Rao v. Munni 

KufiTvar,^^ that it cannot be assumed that a 

authorit^^ wu^/t^ar-a'aw has power to acknowledge lia¬ 

bility within the meaning of S. 19, Limita¬ 
tion Act; such a liability can only be fastened upon the principal 
by a person duly authorized in this behalf, that is, who has been 
given authority to make such an acknowledgment of liability. A 
person having a general authority to settle the purchase and price 
of goods who could pay the amount of the claim was held to have 
the special authority to acknowledge the claim so as to save the 
plaintifPs claim from being barred.22 But, the mere fact that the 
defendant used to write letters on behalf of his principal is not suffi¬ 
cient in law to enable the Court to infer that he was an authorised 
agent for the purpose of making an acknowledgment of liability. 
The words **authorised in this behalf** are used in this section to de¬ 
note a general as well as a special authority.^ No valid acknow¬ 
ledgment can be made by a general agent unless he is expressly or 
impliedly authorised in that behalf, but the authority may be pre¬ 
sumed from the attending circumstances.^^ 


624j IMPLIED AUTHORITY OF AGENT.—Section 19 
or 21 do not contemplate that the authority to be given to an 
agent must in every case be an express authority.^® An agent may 
be impliedly authorised within the meaning of S. 20, Limitation 
Act, to make a payment of interest or principal before the expira¬ 
tion of period prescribed.The question is one of the construction 
of power given to him.^® The test in each case for determining the 
effect of acknowledgment by third party will be whether the person 
who keeps alive the debt had express or implied authority to act on 
behalf of those against whom limitation is to be arrested.^® 


Ilhistrations. 

(1) An admission by a pleader in a petition made in the course of his 
business is binding as an acknowledgment so as to give fresh starting point 


21. (1922) 44 All. 546 (2) =1922 All. 230=20 A.L.J. 359=66 I.C. 394; 
Relied on Beti Maharani v. Collector, 17 All. 198 (P.C.) ; and Goktil Singh 
V. Saheb Singh, 38 I.C. 162=15 A.L.J. 121; also see Malladi Krishnayya v. 
Tondepu Venkatappayya, (1924) 80 I.C. 940=1925 Mad. 134 {Onus on per¬ 
son alleging agency and authority on the part of maker of an acknowledg¬ 
ment) . 

22. Raja Broja Sunder v. Bholanaih, 1919 P.C. 120=55 I.C. 543=24 
C.W.N. 153 (P.C.). 

23. Vma Shanker v. Gobind Narain, 46 All. 892=1924 All. 855=80 I.C. 

6 , 

24. Poivellv. M. B. Mussoorie, 22 AW. 123 (125) (F.B.). 

25. Ganga Ram v. Lachman Singh, 85 I.C. 633=1925 All. 176. 

26. Kamta Rai v. Jaduraj, 1931 All. 398=133 I.C. 155; also see and 
cf. National Bank o.f India v. Bansidhar, 5 Luck. 1=57 I.A. 1 (P.C.). 

27. Brij Mohunlal v. Rudra Perkash, (1889) 17 Cal. 944. 

28. Beti Maharani v. The Collector, 17 All. 198 (P.C.). 

29. Kothandaraman v. Shunmugam, (1916) 32 I.C. 608 (Mad.). 



644 


The Indian Limitation Act. [S. 19 


irrespective of whether the pleader represents majors or guardians for 
minors. 


(2) A person appointed to receive the insolvent’s property after the order 
of adjudication is not the insolvent’s agent duly authorised to make the 
payment, because the insolvent has no control over the property. Pa3rment to 
him will not, therefore, save the limitation. 


625. In Anisiil-Rahman v. Beni Ram,^^ the Punjab Chief 

Court held that '‘it is a general rule of law 

ackno“X®dge.^ allowed to do any- 

thing to prejudice himself or his rights”, and 

an acknowledgment under S. 19 of the Limitation Act is clearly 
akin to a contract, and constituting a clear waiver of the time that 
has run already so far operates to the prejudice of the minor. 
Opinion was accordingly expressed that effect cannot be given to the 
hare grammatical meaning of the words of S. 19, without regard 
to the person who makes the acknowledgment and the circumstances 
under which it is made. For instance, the f>erson sought to be 
bound may plead that he had no knowledge of the admission signed 
by him, or that it was obtained by fraud from him, and these defences 
are not concluded by mere signature. Similarly, the acknowledg¬ 
ment being an acknowledgment of liability (1) it must be meant 
as such, and (2) the person making it should have a competent under¬ 
standing of this aspect or nature of his act. Accordingly, minority 
being a sufficient proof of incapacity of understanding, is a ground 
of non-liability under S. 19, Limitation Act. 


626. ACKNOWLEDGMENT BY GUARDIAN OF A 
MINOR.—A Full Bench of the Allahabad High Court held in 
Ramcharan Das v. Gaya Prasad,^^ that when a guardian acting within 
the scope of his authority and for the benefit of a minor makes 
an acknowledgment of a debt, such acknowledgement is by an agent 
duly authorized in this behalf and gives a fresh start for the com- 
putation of limitation. The Bombay High Court in the Full 
Bench case of Annapagauda v. Sangadigyapa,^*^ had taken the same 
view that a guardian appointed under the Guardians and Wards 
Act, VIII of 1890, can sign an acknowledgment of liability in res¬ 
pect of, or pay part of the principal of a debt, so as to extend the 


30. Kamta Rax v. Jaduraj, 1931 All. 398=133 I.C. 155. 

31. Maung Po Gyi v. R. R. Banerjee, (1935) 156 I.C. 783=1935 Rang. 

152. 

32. 59 P.R. 1901; cf. Willnis v. Smith, (1854) 4 El. and Bl. 180 {Held, 
under English law that an infant is capable of acknowledging a debt, and so 
taking it out of the statute of limitations where the debt has been contracted 
by him for necessaries) . 

33. (1908) 30 All. 422 (F.B.) (O. R. Tilak Singh v. Chhutta Singh, 
26 All. 598). 

34. (1901) 26 Bom. 221 (F.B.) ; Relied in Bechu Singh v. Bald^o 
Prasad, 1933 Oudh 132=145 I.C. 180=10 O.W.N. 188 (Held, that an 
acknowledgment by mother as guardian of debts borrowed for obsequies of 
father is not binding on minor as such money is not for minor's ben^t}, 
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period of limitation against his ward in accordance with Ss. 19 and 
20 of the Limitation Act, provided it be shown in each case that 
the Guardian^s Act was for the protection or benefit of the Ward’s 
property. The Madras High Court held in a Full Bench decision, 
that the manager of a Hindu family has the same authority to 
acknowledge as he has to create debts on behalf of the family but 
he has no power, without special authority, to revive a claim al¬ 
ready barred by limitation, against the family.Similarly, a 
guardian of a minor was held to have authority to acknowledge a debt 
on the part of the minor provided the debt is not barred by limitation 
at the date of the acknowledgment.^® But the Calcutta High Court 
took a contrary view in Wajibun v. Kadir^"^ where it was held that 
a mother, merely by reason of her being a natural guardian has no 
authority to make an acknowledgment on behalf of minors so as 
to give a creditor a fresh start for the period of limitation. The 
Punjab Chief Court has held in Chanan Shah v. IVadhu Ram Jvwan 
that a mother is not, under Muhammadan Law, a guardian of 
the property of her minor son, and she cannot, therefore, sign an 
acknowledgment on behalf of her minor son so as to bind him. 
The Bombay view that an acknowledgement by a natural guardian 
will give a fresh start for limitation, if it is shown that the acknow¬ 
ledgment was for the benefit of the minor was opposed to this view.®® 
The Calcutta High Court did not consider the powers of guar¬ 
dians appointed by Court greater than those given to a natural 
guardian, and it was held that an acknowledgment of a debt by the 
guardian appointed by Court did not bind the minor, and was not 
such an acknowledgment as would be effective under S. 19.^° In 
Behari v. Chattan,^^ the Punjab Chief Court held that a certified 
guardian carrying on a family business could sign an acknowledgment 

so as to bind minors. This conflict of view, 
'‘Agent duly under S. 19, Act XV of 1877, was set at rest 
authorised** defined. by defining an ''agent duly authorised in this 

behalf* in S. 21, cl. (1) of the Limitation 
Act which reads as follows:— 


35. Chinaya Nayudu v. Gurunaihan, (1881) 5 Mad. 169 (F.B.) (Fol¬ 
lowed in Bhasker v. Vijalal, 17 Bom. 512) ; also see V^erappa Naik v. 
Muthusami, (1910) 6 I.C. 760=1910 M.W.N. 194=7 M.L.T. 383. 

36. Sohhanadri v, Sriramulu, 17 Mad. 221. 

37. (1886) 13 Cal. 292 (295). 

38. (1917) 42 I.C. 17=61 P.L.R. 1917. 

39. BhulU V- Nanalal, 8 Bom.L.R. 812; also see Annapagauda v. 
Sangadigyapa, (1902) 26 Bom. 221=3 Bom. L. R. 817 (Acknowledgment 
by guardian could not extend period where the Guardian*s Act was not for 
the protection or benefit of minor's property) . 

40. ChhatQ Ram v. Bilto AH, (1898) 26 Cal. 51; also s^&.Narendra v. 
/?a* Charan, 29 Cal. 647 (These cases are no longer good law). 

41. 25 P.R. 1836* 
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“The expression *agent duly authorised in this behalf* in Ss. 19 and 20 
shall in the case of a person under disability include his lawful guardian, 
committee or manager, or an agent duly authorized by such guardian, committee 
or manager, to sign the acknowledgment or make the payment.*’ 


627. However, in a recent Madras case, where the wife of an 

insane husband, i.e., a person under disability, 
was managing his properties, and she filed a 
petition under the Lunacy Act to get herself 
appointed as his guardian wherein she men¬ 
tioned the assets and liabilities of her husband, 
and subsequently before appointment as guardian she died, it was 


Wife of a lunatic 
husband, not an 
agent duly autho¬ 
rised. 


held that an admission made by her in the petition, as to a debt 
due by her husband, was not a valid acknowledgment within the 
meaning of Ss. 19 and 20 as she was not an agent duly authorised in 
that behalf and that her admission did not save limitation.'*^ The 
learned Judges distinguish the case of a minor from that of an insane 


person, and remark that 


“it is very difficult to see how any question of guardianship arises at all 
in the case of a major person**. 


They also notice the conflict of opinion in the case of a de facto 
guardian of a minor. That a de facto guardian can alienate family 
property so as to bind the minor there is clear authority for if 

such alienation is for necessity or for the 
benefit of the minor. There is a decision 
of Bakewell, J., Tirapayya v. Ramasivami,^^ 
in which.it was held by him that the natural 
mother of a minor, when acting for the 
benefit of the minor was a lawful guardian within the meaning of 
S. 21, Limitation Act. This case, however, is not in agreement 
with Ramasuuami PiUai v. Kasinatha Aiyar.^ In that case Kumara- 
swami Sastri, J., says, with reference to the meaning of the expres¬ 
sion ''agent duly authorised” referred to in Ss. 19 and 20, that 


Natural guardian 
of a minor, whether 
an agent duly 
authorised. 


“it can hardly be said that a person who takes upon himself the management 
of property without being the legal guardian under Hindu law or a guardian 
duly appointed by authority can be said to be a lawful guardian under 
S. 21”.45 

In the Madras ruling quoted above it is to be noted that the guardian 
was not the legal guardian of the minor under Hindu law. In 
Bechu Singh v. Baldeo Prasad,^^ where the mother was not only the 


42. Gomathi Ammal v. Avu Ammal, 1933 Mad. 686=146 I.C. 49=56 
Mad. 964. 

43. (1913) 19 I.e. 362. 

44. (1928) 108 I.C. 529=1928 Mad. 226. 

45. Ramasucami Pillai v. Kasinatha Ayyar, (1928) 108 I.C. 529 (536) = 
1928 Mad. 226. 

46. 1933 Oudh 132=145 I.C. 180=10 O.W.N. 188. 
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natural guardian of her minor son B, S.t appellant, but was also 
his legal guardian under Hindu Law. It was held, by the Oudh 
Chief Court, that 

“the mother being the legal guardian was, therefore, also the lawful guardian 
within the meaning of the term as used in S. 21 of the Limitation Act, and 
she could, as such lawful guardian, acknowledge the previous debts so as 
to enable the plaintiff to reckon a fresh period of limitation from the time 
that the acknowledgment was so made by her”.^^ 

In the case of alienation by manager or guardian of minors, 
the bar of limitation as against one member does not affect other 
members if such other members have a right to impeach alienation.^® 


Court of Wards. 


628. In the case of Beti Maharanee v. The Collector of 

Etawah*^ it has been held by their Lordships 
of the Privy Council that the Collector as 
agent or representative of Court of Wards may acknowledge liabi¬ 
lity in respect of any debt of its ward, and that such an acknowledg¬ 
ment, as an act of the Court of Wards, will bind the ward. But, 
it is very doubtful if a Sarbarahkar or manager of the lands of the 
ward, not being guardian of the person, can be authorised to admit 
a personal liability.®® In Ramcharan Das v. Gaya Prasad,^ Banerji, 
J., referred to a decision of the Allahabad High Court in Kamla 
Kuar V. Har Sahai,^ to the effect that an acknowledgment b}^ the 
Court of Wards gave a fresh starting point of limitation. 


In the North-West Provinces, the Court of Wards may do all 
such acts as it may judge to be most for the benefit of the party 
and the advantage of the disqualified holder. {^See the Land Reve¬ 
nue'Act of 1873, S. 203.) In Bengal the Court of Wards may do 
all such acts as might be lawfully done by the legal guardian of such 
ward.® Under Regulation V of 1804, as amended by Madras Act 
IV of 1869, the duties of the Court of Wards are not limited to the 
education of the minor but include the due preservation of the estate. 
The Court of Wards has power to make an acknowledgment of a debt 
which would bind the w^ard and give a new starting point for limi- 


47. Bechu Singh v, Baldeo Prasad, 1933 Oudh 132=145 I.C. 180=10 
O.W.N. 188. 

48. Kamta- Rai v. Jadurai Kunwari, 1931 All. 398=132 I.C. 155. 

49. 22 I.A. 31=17 All. 198 (P.C.) (Followed in Rashbehary Lai v. 
Anand Rant, (1915) 43 Cal. 211=34 I.C. 205 (Competency of Court of 
Wards to acknowledge debt) ; also see Kondamodalu Linya v. A Hurt Sarva- 
rayudu, 6 I.C. 407 (Mad.) (Acknowledgment of liabilit 3 ’^ by Collector as 
agent of the Court of Wards) . 

50. Ibid., 17 All. 198 (P.C.). 

1. (1908) 30 All. 422. 

2. 1888 W.N. atp. 187. 

3. Jadulal Sahu v. Janki Koer, (1908) 35 Cal. 575 (A guardian or 
manager can perform, and it is his duty to perform the ceremonies of pre¬ 
emption on behalf of an adult female Ward of Court). 
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tation within the meaning of the Limitation Act, IX of 1877 
S. 19.^ 

629. The manager of a joint Hindu family'has the same 

authority to acknowledge as he has to create 
joint Hfndu debts on behalf of the family, but has no 

power without special authority to revive a 
claim already barred by limitation against the family.® The Allaha¬ 
bad High Court has held that the father and manager of a joint 
Hindu family cannot legally revive a time-barred debt and bind the 
family property to secure its repayment except for necessity, and 
prima facie it would be very much against the interest of the family 
to revive such a debt.® The Bombay view is that the manager of a 
joint Hindu family has authority to acknowledge the liability of 
the family for the debts which he has properly contracted, so as to 
give a new period of limitation against the family from the time 
the acknowledgment is made. He is an agent duly authorised in this 
behalf within S. 19, Limitation Act.^ An acknowledgment of debt 
by the father in a Hindu family would be covered by Expl. 2 to 
S. 19 of the Limitation Act, inasmuch as the father must be regarded 
as an agent duly authorised by the family on their behalf to make 
the acknowledgment.® According to the Calcutta High Court, 
the words agent duly authorised’^ include an authority given by 
law as well as authority given by act of parties; and a karta of 
a joint family binds the other members as an agent duly authorised,, 
under Ss. 19 and 20 of the Limitation Act.® The acknowledgment 
by the karta of a joint Hindu family need not be expressed as having 
been made in his capacity as karta.^ But, a managing member of 
a joint Hindu family who executed a promissory-note on behalf of 
himself and his brothers has no authority to renew it after he ceases 

(Kondamodalu) Linga Reddi v. Alluri Sarvarayudu, (1910) 34 Mad. 
221—20 M.L.J. 808 (By the power of delegation given in S. 2, Reg. V of 
1904, the Collector has power to g^ve such an acknowledgment as agent of the 
Court of Wards) . 

5. Chinnaya Nayudu v. Gurunathan, 5 Mad. 169 (F.B.); also see 
Sadhusaran v. BrahmdeQ, (1921) 61 I.C. 20=6 P.L.J. 256. 

6. Dalip Singh v. Kundanlal, (1913) 35 All. 207 (209); Relied on 
Indar Singh v. Sarju Singh, (1911) 8 A.L.J. 1099. 

7. Bhasker V. Vijalal, (1892) 17 Bom. 512. 

8. Sitla Bux Sukla v. Jagatpal Singh, (1925) 86 I.C. 693=1925 Oudh 

394. 

9. Har Prosad Das v. Bindeshwari, (1915) 31 I.C. 30 (Cal.); Relied 
in Hari Mohan Ghose v. Sourendranath Miiter, (1925) 88 I.C. 1025=41 C.. 
L.J. 535; also see Chandra Kanta v. Beharilal, (1910) 52 I.C. 436 (Cal.); 
also see Saroda Charan v. Durga Ram, (1910) 37 Cal. 461=5 I.C. 484*^ 
compare Aghore v. Grish, 20 Cal. 18 (22) (Manager held to have no autho¬ 
rity to bind other members by a part-payment of a debt, contracted on his 
personal security) , 

10. Hari Mohan Ghose v. Sourendranath, (1925) 88 I.C. 1025=41 C L 
J. 535. 
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to be the manager of the family and an acknowledgment by him 
will not bind the other members of the family so as to save limi¬ 
tation against them.^^ Again, if a creditor deals not with the manag¬ 
ing member only of an undivided family, but with all members of 
the family as co-obligors he cannot rely upon an acknowledgment 
of liability made by the managing member as duly made on behalf 
of all the co-obligors.^^ An aclcnowledgment made by a member 
of a joint Hindu family, who is not a manager of the family, is not 
binding on the other members of the family, except those who claim 
through him, for instance, his sons.^^ 

The rule is thus stated in Dr. Gourds Hindu Code: 


“The power of the manager to contract debts carries with it the necessary 
power to acknowledge them. As such, it has been held that the manager 
is an agent for the purpose of S. 19 of the Limitation Act, and may as such 
acknowledge debts on behalf of the joint family whether consisting of adult 
or minor members. But, of course, the manager can only enlarge limitation 
in respect of debts contracted by him for the joint family. He cannot do so 
in respect of the debts contracted by the members individually.The 
manager has, however, no authority to acknowledge except as against himself, 
a debt already barred by time.^® However, such power is possessed by the 
father when he is the manager as against his sons, who are bound to pay 
their father's debts, only if they are not illegal or immoral, a liability which 
does not extend to any other relation beyond the point of necessity and benefit 
to the family. 


630. The Bombay High Court held in Bhogi Lai v. Anirit 

Lal^"^ that under Art. 108, Limitation Act, IX 

By one of co- 1871, the expression “some person claiming 

mortgagees. 


“some person claiming the entirety of the mortgagee's right, and an acknow¬ 
ledgment by a person whether as manager or as one of the heirs of the 
original mortgagee was not sufficient”. 


This followed the view stated by Fitzpatrick and Boulnois, JJ., in 
Mt, Mah Bihi v. Motanmal?^ The Punjab Chief Court took the 
view that where there is but one single mortgage to a number of 
persons, an acknowledgment by one of them cannot give a new 
period of limitation, under Art. 148, Limitation Act, in respect to 
a portion or share of the property mortgaged; but is absolutely 


11. Kothandarama Aiyar v. Aruiiachala Aiyar, 32 I.C. 997, 

12. Narayana Aiyar v. Venkataramana, (1900) 25 Mad. 220 (F.B.). 

13. Ram Kishan v. Hirde Ram, (1923) 71 I.C. 737=1923 Lah. 135. 

14. See Hindu Code, S. 1445, p. 720. 

15. Ibid., S. 1446, p. 720; also see Thakur Das v. Mt. Putli, 5 Lah. 317 
=1924 Lah. 611. 

16. Ibid.; also see and cf. Ram Kishan v. Hirde Ram, 71 I.C. 737= 
1923 Lah. 135 (Acknowledgment by one memfber, not binding on other 
members, excepting his sons). 

17. (1892) 17 Bom. 173. 

18. 61 P.R. 1877. 
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without effect.^® In Dharma v. Balmukan,’^^ where the mortgage 
was made in favour of two mortgagees jointly, and it was not a 
mortgage in which the interests of each mortgagee could be appor¬ 
tioned so as to allow of the mortgage being redeemed piecemeal, the 
Allahabad High Court held that 


“in the case of such a mortgage an acknowledgment by one only of the 
mortgagees could not be effectual for the purpose of saving the operation 
of limitation”. 


This view was in accord with the ruling of the Bombay High Court 
in BJiogi Lai v. Amrit Lal,^^ and has been followed in Juuala Prasad 
V. Achchey Lal.^^ The principle of these rulings will not apply 
where the mortgage-debt was split up by the mortgagee on account 
of a partition between the heirs of the original mortgagee of the 
mortgaged lands. 

631. An acknowledgment of liability by heirs of a Muhamma- 

. dan prevents limitation.^* A petition for 

y a CO- eir. administration of the deceased*s estate 

can be made by heirs entitled to a share on the distribution of the 
deceased intestate’s estate.^® If the petition contains not only an 
admission of assets, but that the debts were payable out of the assets, 
for which the petitioners could have been made liable to the extent 
of the assets received by them as heirs, the acknowledgment is good 
as against the petitioners to the extent of their own shares in the 
estate. But the acknowledgment by one of the co-heirs cannot be 
effective against another co-heir unless it could be shown that he 
authorized another co-heir to acknowledge liability on his behalf.^® 
Amongst devisees an acknowledgment by some does not keep alive 
the creditor’s right against others who have not authorised the for¬ 
mer to acknowledge liability on their behalf.This is on the prin¬ 
ciple laid down in an English decision in Fardham v. JValUs^^ where 
Turner, V. C., said: 


“I do not see upon what ground, parties, who might have availed them¬ 
selves of the statute and have neglected to do so, can insist upon contribution 
from other parties who have set up the statute, and have upon the footing of 
it, succeeding in repelling the demand against them”. 


19. Mt. Mah Bihi v. Motamnal, 61 P.R. 1877. 

20. (1896) 18 All. 458=1896 A.W.N. 147. 

21. (1892) 17 Bom. 173. 

22. (1912) 34 All. 371=14 I.C. 132. 

23. Motilal v. Santal, 1930 Bom. 466=54 Bom. 625=128 I.C. 417= 
32 Bom.L.R. 1096 (F.B.). 

24. Raja Rama v. Fakruddin Sahib, (1930) 53 Mad. 480=1930 Mad. 
218 (Son and widow acknowledging liability in petition for adnunistration, 
as heirs). 

25. Ibid. 

26. Ibid. 

27. Ibid., 53 Mad. 480=122 I.C. 504. 

28. (1852) 10 Hare 217 (Cited in 1930 Mad. 218). ... 
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A. payment of interest due on a promissory note, executed by a 
deceased Mahomedan, by one of his co-heirs, however, was held 
effectual under S. 20 to save limitation against other co-heirs also, 
because what S. 20 requires is only that the payment should be made 
by a person liable to pay. the debt.^^ The case of co-heirs acknow¬ 
ledging debt tmder S. 19, is distinguishable, for it must have been 
made by the person against whom the right is claimed,^^ A Full 
Bench of the Bombay High Court has held in Motilal Jadav v. 
Samal Bechar,^'^ that the mortgage property can be split up even 
without the consent of the mortgagor. Hence an acknowledgment 
made by one of the heirs of the mortgagee who have divided the 
mortgaged property among themselves without the consent of the 
mortgagor, is binding on him or his heir so far as regards the property 
in his possession is concerned, though it may not be binding on the 
co-heirs of the mortgagee. The mortgagor can, therefore, claim 
to redeem that portion of the mortgaged property which is in the 
possession of the person making the acknowledgment on paying 
the whole amount of the mortgage-money within the period of limi¬ 
tation from the date of the acknowledgment. 


By an Advocate 
or Pleader. 


632, An application signed by a pleader, specially authorised 

to make it is “signed” by an “agent duly 
authorised in this behalf”,®* and on this 
principle, a memorandum of appeal, signed by 
an advocate or vakil duly authorized in that behalf by his vakalat- 
nama, which contained an acknowledgment of liability was held to 
be good under S. 19 of the Limitation Act, where such admission was 
necessary for the purposes of the pleadings.®® But it was doubted 
that either an advocate or a vakil could make a signed acknowledg¬ 
ment within the meaning of S. 19, so as to bind his client, if the 
acknowledgment relied upon was unnecessary for the purpose for 
which the advocate or vakil had been retained.®^ It is not competent 
to a pleader to enter into any compromise on behalf of his client 
without his express authority to do so, as held by the Madras High 
Court in Jagapati v. Ekamhara,^^ A pleader making a written ac¬ 
knowledgment in a petition will bind his principal, if he is generally 
or specially authorized to make the acknowledgment, or if his acts 


29. Narasitnha Rama Aiyar v. Ibrahim, 1929 Mad. 419—118 I.C. 

302. 

30; Ibid. 

31. 1930 Bom. 466=54 Bom. 625=128 I.C. 417. 

32. Rahmit Rai v. Satgur Rat, (1880) 3 All. 247 (F.B.). 

33. Hinganlal v. Mangaram, (1896) 18 All. 384 (387). 

34. Ibid. 

35. (1897) 21 Mad. 274 (Special authority required). 
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are ratified by the principal.A letter from defendant's attorney 
to plaintiff's attorney expressing willingness to pay if the plaintiff 
can show a title to give a good receipt, was held sufficient acknow¬ 
ledgment.^’^ 

633. A receiver, in whom vests the property of an insolvent, see 

By a Receiver. O' Procedure Code, is “the party 

against whom such property or right (t.e., 

the right under a mortgage) is claimed,'' within the meaning of S. 19 
of the Limitation Act. Accordingly, it was held in Paramasivan 
Pillai V. Aristotle Chakona,^^ that the acknowledgment contained in 
an application by the Receiver to sell the mortgaged property which 
made an admission of the debt due to the mortgagee, is a valid 
acknowledgment of the debt so as to save the bar of the limitation 
rule. A Full Bench of the Bombay High Court has laid down 
that the agent in Kxpl. II, S. 19, need not derive his authority from 
any contract.^® And their Lordships of the Privy Council have 
held in effect in Beti Mahararti v. The Collector of Eta-wah,^^ that 
the agent mentioned in S. 19, Limitation Act, may be one appointed 
under a statute. There are similar decisions of the Madras High 
Court, in Kondamodalu v. Alluri,^'^ of the Calcutta High Court 
in Rash Bchary v. Anand Ranijf^ and of the Allahabad High Court 
in Ram Char an Das v. Gaya Prasad. In view of the above 
authorities, it was held by the Madras High Court, in Lakshumanan 
Chetty V. Sadayappa Chetty,^"^ that a Receiver may be an '‘agent 
duly authorised" to make an acknowledgment within the meaning of 
S. 19, Expl. II of the Limitation Act. Similarly a payment by a 
Receiver, who is appointed in a suit for partition and 

36. Ram Coomar v. Jakur, 8 Cal.' 716 (718) ; Ramhit v. Satgur, (1880) 
3 All. 247 (F.B.); also see and cf. Norendro v. Bhupendro, 23 Cal. 374 
(387) (Where a principal was held bound, even though a minor represented 
by his guardian) . 

37. Rungo Ball v. Wilson, (1898) 26 Cal. 204. 

38. (1917) 38 I.C. 169 (Mad.); cf. Muthia Chetty v. Orr, 20 Mad. 
224 (226) {Held, that a receiver appointed by the Court to collect monies 
from the tenants of the judgment-debtor is not an agent of either party: but 
see Chinnery v. Evans, 11 H.L.C. 115 and Brown, p. 594), cited in Harlock 
V. Ashberry, 19 Ch. Div. 539 (A Receiver can renew the period of limitation 
by giving an acknowledgment) . 

39. Annapagauda v. Sangadigyapa, 26 Bom. 221=3 Bom. L. R. 817 
(F.B.) (citing Chinnery v. Evans, 11 H.L.C. 115). 

40. 17 All. 198=22 I.A. 31 (P.C.). 

41. 6 I.C. 407=34 Mad. 221=20 M.L.J. 808. 

42 . 34 I.C. 205=43 Cal. 211; see and cf. Baijnath v. Hem Chunder, 

10 C.W.N. 959 (961) (Where in an administration suit instituted by a 
creditor of a deceased person against his executor, a Receiver was appointed 
to inquire into the assets and liabilities of the estate, it was held that such 
a Receiver was the agent and an officer of the Court, and not an agent of 
the debtor) . 

43 . 30 All. 422=5 A.L.J. 375=1908 A.W.N. 175. 

44. (1918) 48 I.C. 179=35 M.L.J. 571. 
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administration and who is authorised by the order of appointment to 
pay interest on debts, is sufficient to keep the debts alive against 
all the parties who are bound by the debts.^’' On the same princi¬ 
ple, a vahivatdar appointed by the Court to do vahivat on behalf of 
all the parties has authority to do all such acts as would ordinarily 
be performed or were capable of being performed by any member of 
partnership during the currency of the business. Therefore, such 
a vahivatdar has authority to give an acknowledgment of a just debt 
actually due by the partnership in order to avoid the inconvenience 
of a suit by the creditor, and to save the claim from being barred 
by limitation.*® 




By an 
Assignee. 


Official 


An acknowledgment by an insolvent, while being and remain¬ 
ing a bankrupt, is, under English law, not a 
By an insolvent. good acknowledgment as he is not a person 

against whom such property or right is claimed".*^ But, the admis¬ 
sion of a debt by a bankrupt in his balance sheet, or in the Schedule 
to his petition of insolvency, has been held to be sufficient acknow¬ 
ledgment.*® 

634. In the Provincial Insolvency Act, there is a provision 

under S. 78, sub-S. (2), that where an order 
of adjudication has been annulled under the 
Act, in computing the period of limitation 

prescribed for any suit or application for the execution of a decree 
which might have been brought or made but for the making of an 
order of adjudication under the Act, the period from the date of 
order of adjudication to the date of order of annulment shall be 
excluded. There is no such provision in the Presidency Towns 
Insolvency Act. And, it has been held, however, that an acknow¬ 
ledgment made by the Official Assignee is an acknowledgment made 
by an agent duly authorized on behalf of the Insolvent which takes 

the case out of the Limitation Act.*® 

635. An acknowledgment of a debt of the company, by a 

Managing Director of the Company, having 
no formal authority, but made in the ordinary 
course of business, was held to be a sufficient 

acknowledgment within S. 19 of the Limitation Act. In this case 

45. Venkataranviah v. Subrantaniant, (1915) 26 I.C. 393 16 M.L.T. 

489. 

46. Ahdulalli Badruddin v. Ranchhodla! Thikamlal, (1917) 38 I.C. 
873 =19 Bom. L. R. 86. 

47. Banning, p. 250. 

48. Darby and Bosanquet, p. 225; also see Ckobey Shrtgopal v. 
Dhanalal, (1910) 35 Bom. 383=13 Bom. L. R. 123; Nandalal v. Rampal 
Singh, (1912) 14 I.C, 1 (Cal.) (Liabilities mentioned in the schedule by 
one of several judgment-debtors); and Ratnpal Singh v. Nandlal, 13 I.C. 

603=16 C.W.N. 346. .. r* 

49. Currintbhai Abdulhussain v. Ahmedali Lukmanji, 1933 Bom, 91 

=143 I.C. 698. 


By a Director of 
a Company. 
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the Director had signed his name, and affixed a rubber stamp bear¬ 
ing the name of the company: but there was no question of the 
company’s seal.®® 


Privy 

cases. 


Council 


TITLE VI: ACKNOWLEDGMENT TO WHOM. 

636. MAY BE ADDRESSED TO A STRANGER.—The 

section does not say to whom the acknowledgment should be made, 
but the Explanation I added to S. 20 of Act IX of 1871, lays down 
that “an acknowledgment might be addressed to any person other 
than the creditor”. See also Explanation to the present section. 
The decisions in Hurro v. Monee^' and Durgopal v. Casheeram,^ 
which were cases under Act XIV of 1859, applied the English 
principle as laid down in the case of speciality debts. In Fatima- 

Hilnissa v. Sundar^ which was a case imder 
Act IX of 1871, their Lordships of the 
Privy Council held that an application for 
mutation of names in 1839 was not an acknowledgment as it was 
not made to the mortgagor but only an official proceeding, etc. In 
Mylapore v. Yeo Kay,'^ the Privy Council held that the admission 
must be to the creditor himself: and, this was followed in the 
Calcutta case of Imam AH v. Baijnath^ where it was held to be an 
authority for the proposition that an admission of liability under 
S. 19, Limitation Act, must be made to the plaintiff or to person 
through whom the plaintiff claims. But these decisions were 
departed from by the Privy Council in Manx Ram Seth v. Seth 
Riipchand where it was laid down that if a person admits a right, 
it is a necessary implication that he also admits the legal conse- 
cpicnces of that right. And as regards an alleged acknowledgment 
in that case their Lordships observed as follows:— 


“It has already been pointed out that the acknowledgment was made 
before the statutory period had run out. Thus one requisite of S. 19 is 
complied with. The necessity of signature by the party to be charged is 
also complied with. The acknowledgment is not addressed to the person 
entitled, but according to the explanation given in S. 19 this is not 
necessary.”^ 

Both the rulings in Mylapore v. Yeo Kay,'‘-^ and Imam AH v. 
Baijnafh'^'^ were cited in the case of Hiralal Ichalal v. Desai Narsi- 
lal,^ but Lord Moulton remarked that the words of the English 


50. Amulya Charan Sur v. The Coral Engineering Works, (1929) 
115 I.C. 177=1929 Cal. 155=48 C.L.J. 597=33 C.W.N. 833. 

1. 3 W.R.S.C.C. 6. 

2. 3 W.R. 3. 

3. 27 Cal. 1004 (1011) (P.C.). 

4. (1887) 14 Cal. 801. 

5. (1906) 33 Cal. 613. 

6. (1906) 33 Cal. 1047 (P.C.). 

7. Ibid. 

7-2.. (1887) 14 Cal. 801. 

7-b. (1906) 33 Cal. 613. 

8. 18 I.C. 909=37 Bom. 326=40 I.A. 68 (P.C.). 
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statute “to the person entitled thereto or his agent” were not in the 
Indian statute. 

The Allahabad High Court has held in Jai Gopal v. Sheo 

Allahabad* Sagar,^ following the authority of Manx 

Ram V. Rupchand^'^ that Explanation I to 
S. 19 shows that the acknowledgment which was not addressed to 
the person entitled was good, and satisfied the conditions in the 
section. The same view is held in Megh Raj v. Mathura Das,^° 
that the Explanation to S, 19 expressly states that an acknowledg¬ 
ment may be addressed to a person other than the person entitled 

Bombay. property or right. The Bombay 

High Court, in ShriniTvas Krishna v. Nar- 
har Khando^^ did not accept as correct the view expressed in 
Mylapore v. Yeo Kay^^'^ which was relied upon by the respondents, 
and observed that there is nothing in the language of S. 19 which 
would justify the narrow interpretation that the acknowledgment 
within the meaning of this section must be addressed to the creditor 
or some one on his behalf. The decision in Imam AH v. Baijnath^^'^ 

has not been followed by the Calcutta High 

Calcutta* Court in Aziz Rahman v. Ram Chandraj^^ in 

view of the ruling of the Judicial Committee in Mani Ram v. Rup 
Chand, expressly laying down with reference to the explanation 
given in S. 19, that an acknowledgment under S. 19 need not neces¬ 
sarily be addressed to the person entitled. This view has also 
been followed in Hatimtdla v. Sukhamoy,^^ where an acknowledg¬ 
ment by the judgment-debtor of his liability for portion of money 
by means of an application for adjustment under O. 21, R. 2, was 
held to give a fresh starting point in respect of the entire amount, 
under S. 19 of the Limitation Act, The ruling in Mylapore v. 
Yeo Kay, supra, was distinguished and not followed in the Lahore 
case of Lahhamial v. Imamdin}^ and reliance was placed upon the 
view held by the Judicial Committee in the case of Manx Ram v. 
Rup Chandl*'^ The view is now generally held that an acknow¬ 
ledgment under S. 19 of the Limitation Act is valid even if it is 
addressed to a person other than the person entitled to the pro- 


Calcutta* 


9. (1909) 4 I.C. 579 (All.). 

9-a. (1906) 33 Cal. 1047 (P.C.). 

10. (1913) 35 All. 437. 

11. (1908) 32 Bom. 296; cf. Mahalakshmi v. Na^eshwar, 10 Bom. 
71 {Held, that Expl. I to S. 19 shows that the acknowledgment is con¬ 
templated as “addressed” to the creditor, and that it would not be sufficient,, 
unless communicated to the creditor, or to some one on his behalf) . 

11-a. (1887) 14 Cal. 801. 

11-b. (1906) 33 Cal. 613. 

12. (1926) 91 I.C. 461=1926 Cal. 686; Relied on 33 Cal. 1047 (P.C.). 

13. 1930 Cal. 304=124 I.C. 830; also see Shantsud Alt v. Miriam 
Elias, (1926) 97 I.C; 710=1926 Cal. 1140. 

14. 1923 Lah. 369=76 I.C. 751; Relied on 33 Cal. 1047 (P.C.). 

14-a. 33 Cal. 1047 (P.C.). 
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Confidential com¬ 
munication. 


perty.^^ An acknowledgment to whomsoever made, if it be an 
acknowledgment pointing with reasonable certainty to the liability 
in dispute, or the right out of which that liability arises as a legal 
consequence is an “acknowledgment of liability,” within the mean¬ 
ing of S. 19 of the Limitation Act.^® One exception may be said 

to be the rule stated in the Allahabad case 
of The Collector of Jaunpur v. Jamna Pra- 
sad,^"^ that a statement made in confidence 
to the Collector, which was protected under S. 124 of the Evidence 
Act, cannot be relied on as an acknowledgment under S. 19, Limita¬ 
tion Act. Another exception is the provision imder Art. 180, 
Sch. II, Act XV of 1877 (Art. 183 of the present Act) that an 
acknowledgment must be given to the person entitled to the money 
under the decree or order, to his agent. Where no money (prin¬ 
cipal or interest) is secured by the decree or order, it would seem 
that no acknowledgment will be of any avail under Art. 183 
(corresponding to Art. 180 of the Act of 1877). 

637. In view* of the discussion in the previous paragraph it 

Acknowledgment would appear that the proposition that an 

acknowledgment should be addressed to 
some person, though not necessarily to the 
creditor, is not correct, according to the 
present view of S. 19. It was held in the 
Bombay case of Mahalakshmibai v. Nagesh'war^^ that an entry in 
the debtor's own book did not amount to an acknowledgment of 
liability under S. 19, Limitation Act: and this view found its sup¬ 
port in the Calcutta case of Imam AH v. BcHjnathf^^ where the 
Privy Council ruling in Mylapore v. Yeo Kay^° was explained and 
followed, and some English decisions have been relied upon. But 
these decisions have not been generally followed since the Privy 
Council ruling in the case of Mani Rcmi v. Rup Chand!^^ The state¬ 
ments made in a petition addressed to Court are sufficient acknow¬ 
ledgments of the right of a plaintiff^^; and so are the statements 


need not be com¬ 
municated to credi¬ 
tor or to any other 
person. 


15. Jagernath Gir v. Rajman Gir, (1919) 49 I.C. 868 (Pat.); also 
see Raja Ram v. Fakhruddin Saheb, 1930 Mad. 218=58 M.L.J. 210=122 
I.C. 504=53 Mad. 480. 

16. Guru Charn Saha v. Surendra Krishna, (1914) 22 I.C. 650 (Cal.) ; 
also see Shamsud Ali v. Miriam, 97 I.C. 710=1926 Cal. 1140. 

17. (1922) 44 All. 360=1922 All. 37. 

18. (1885) 10 Bom. 71. 

19. (1906) 33 Cal. 613. 

20. (1887) 14 Cal. 801=14 I.A. 168 (P.C.). 

21. (1906) 33 Cal. 1047=33 I.A. 165 (P.C.) ; also see Hiralal v. 

Narsilal, 37 Bom. 326=40 I.A. 68 (P.C.); Azizar Rahman v. Ram 

Chandra, (1925) 91 I.C. 461=1926 Cal. 686; Jagernath v. Rajman, (1919) 

49 I.C. 868 (Pat.). 

22. Sukhamoni v. Ishan Chander, (1898) 25 Cal. 844=25 I.A. 95 
(P.C.); also see Mani Ram v. Rup Chand, (1906) 33 Cal. 1047=33 I.A. 
165 (P.C.) (Receipts in Collector’s books signed by a mortgagee). 
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made in a will which import liability to plaintiffj*^ It is now 
settled law that an acknowledgment of liability to whomsoever 
made, if it be an acknowledgment pointing with reasonable cer- 
tamty to the liability in dispute, or the right out of which that 
liability arises as a legal consequence, is an acknowledgment of 
liability within the meaning of S. 19 of the Limitation Act.^^ Ex¬ 
planation I of S, 19 provides that an acknowledgment may be 
sufficient for the purposes of S. 19 though it is addressed to a per¬ 
son other than the person entitled to the property or right. In 
Mylapore v. Yeo Kay,^- their Lordships laid down that the acknow¬ 
ledgment of liability must be a liability to a person seeking to 
recover or some person through whom he claims, and they did not 
rule that the acknowledgment must be addressed to such a person.^® 


637-A, An acknowledgment under S. 19, to be operative to 

save limitation must, however, in itself 

import import liability to the plaintiff, and it can- 
habihty to plain- aliunde. It 

was held in Ittapan v. Nanu Sastri^'^ that 


“though, under S. 19, the exact nature of the right or liability need not be 
disclosed by the acknowledgment^® and its exact nature may be established 
by evidence de hors the written acknowledgment, yet the acknowledgment 
itself should import that the person making the acknowledgment is then 
under an existing liability,®® and such liability cannot be read into it by 
proof aliunde or by the subsequent admissions of the acknowledgor. 

This view was followed by the Nagpur Judicial Commissioner's 
Court, in Onkarlal v. Raj Mohamud,^^ where it was held that 

“if the writing itself does not contain any acknowledgment of personal 
liability or of a debt, this cannot be imported into it by referring to the 
statements of the parties or to other writings. The writing sought to be 
used as an acknowledgment should in itself import that the person 
making the acknowledgment is under an existing liability." 


23. Uppi Haji v. Mammavan, (1893) 16 Mad. 366=3 M.L.J. 191. 

24. Shamsud Ali v. Miriam Elias, (1926) 97 I.C. 710=1926 Cal. 1140 
=30 C.W.N. 968; Relied on Hiralal v. Desai, 18 I.C. 909=37 Bom. 326 
(P.C.) ; Sukhamony v. Ishan Chunder, 25 Cal. 844=25 I.A. 95=2 C.W.N. 
402; Guru Charan v. Surendra, 22 I.C. 650=19 C.W.N. 263; and Mani 
Ram V. Rupchand, 33 Cal. 1047=33 I.A. 65 (P.C.). 

25. 14 Cal. 801=14 I.A. 168 (P.C.). 

26. Labhamal v. Imam Din, 76 I.C. 751=1923 Lah. 369 (Endorse¬ 
ment of Registrar, held sufficient acknowledgment of receipt of considera- 
■tion) . 

27. (1902) 26 Mad. 34 (36, 37)=12 M.L.J. 101. 

28. Quincey v. Sharpe, L.R. 1 Ex. D. 72. 

29. Vide judgment in Narayana Ayyar V. Venkataramaha Ayyar, 25 
Mad. 220 (F.B.). 

30. Ittapan v. Nanu Sastri, (1902) 26 Mad. 34 (36, 37)=12 M.L.J. 101. 

31. (1922) 65 I.C. 219—VI N.L.R. 209; Relied on Hinganlal v. 
Jdansa Ram, 18 All. 384=1896 A.W.N. 101. 

83 
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Illustrations. 

(1) A mere statement of fact by a judgment-debtor that a decree hadl 
been passed against him on a certain date for a certain amount does not 
amount to an acknowledgment that the decree still subsists and is capable 
of execution, so as to extend the period of limitation for the execution of 
the decree under S. 19 of the Limitation Act.»a 

(2) But, an application which refers to a decree “as an outstanding: 

decree” clearly contains an acknowledgment within the meaning of S 19 
Limitation Act.33 6 o. ly, 

(3) Similarly, where in a suit for redemption, a written statement 
admitted that the predecessor-in-title of the defendant “took the property 
on kanom and that the same right devolved upon the writer through an 
assignee,” the reference to the kanom was a clear acknowledgment that 
the kanom was subsisting, and there was no need to specify the legal con¬ 
sequences of the obligation acknowledged in order to constitute the state¬ 
ment a valid acknowledgment under S. 19, Limitation Act.34 

(4) Where the lands were described by the testator in his will, as 
devised to me on kanom, it was held that this description amounted to a 
sufficient and valid acknowledgment.35 

(5) A statement by a person that he on .some prior date executed a 
mortgage-bond cannot amount to an acknowledgment express or implied of 
an existing liability, under the bond on the date of the statement.3® 

TITLE VII: PROOF OF ACKNOWLEDGMENT. 

638. Where a writing which purports to acknowledge a liabi- 

^ , , hty can be applied to any particular debL 

applied to specific . ^ looking at the surrounding circumstances, 
subject. Is permissible by reference to extrinsic 

facts to apply the general words of the 
writing to any specific subject; but the person writing the acknow¬ 
ledgment cannot be allowed to give evidence of his intentions for 
the purpose of construing the document.®^ 

Illustrations. 

(1) Where a Collector gave a notice on behalf of a Court of Wards 
to certain creditors of the Riasat, saying “it is ascertained that money is- 
due to you by the raises, therefore, notice is hereby given to you to attend 
at the Collector’s office .... together with the deeds relating to accounts,, 
and you will be questioned about the debt,” held, that the notice would 
clearly fasten on the bond in suit if that was the one particular account.3*- 

32. Alayil Kalathil v. Kunnamhrath Ahdu, (1925 ) 91 I.C. 833=21 
M.L.W. 593. 

33. Bacharaj ■ Nyahalchand v. Bahaji Tukaram, 21 I.C. 407=38 Bom.. 
47=15 Bom. L. R. 930. 

34. Kalliani Amma v. Narayanan Nambiar, (1915) 28 I.C. 69=28: 
M.L.J. 266. 

35. Uppi Haji v. Mammavan, 16 Mad. 366=3 M.L.J. 191. 

36. Muthukumara v. Chpkalinga, (1923) 73 I.C. 952=17 L.W. 674 
=1923 M.W.N. 634. 

37. Beti Maharani v. The Collector of Etawah, 22 I.A 31=17 All 
198 (P.C.). 

38. Ibid. 
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(2) A statement in the form “the whole of J. P/s mortgage money is 
owing, there being in existence at the time two mortgages held by J. P. 

m^t be taken to apply to both in the absence of evidence indicating a 
different signification. 

(3) An admission by the mortgagee in his will that he held the dis¬ 
puted property as a mortgagee, may be treated as a sufficient acknowledg¬ 
ment of the plaintiff s right to redeem, even if the name of the mortgagor 

is omitted, if the will cannot be shown to have referred to any other 
mortgage.^® 

639. PAROL EVIDENCE WHEN ADMISSIBLE.— 

Wc have noticed already that under English law, an acknowledg¬ 
ment which is required to be in writing may be supplemented by 
oral evidence.**^ Where a document is dated, it may be shown to 
have been executed subsequently.^^® In India, Act XIV of 1859 
made no provision regarding oral evidence to prove the contents 
of an acknowledgment: and such evidence was not admitted in 
place of the written acknowledgment.Act IX of 1871, S. 20, 
prohibited oral evidence being admitted in this connection: but oral 
evidence of details omitted in the written acknowledgment would 
seem not to be excluded. Section 19 of Act XV of 1877 was 
understood to exclude oral evidence of the contents of a written 
acknowledgment even where secondary^ evidence would be admis¬ 
sible under the provisions of Indian Evidence Act, 1872. But, 
the present section provides that oral evidence of its contents may 
be admitted where permitted by the provisions of the Indian Evi¬ 
dence Act and in this respect it corresponds with the English law 
on the Subject.**® 

For the purpose of construing an acknowledgment, the name 
of the creditor to whom the debt alleged is owing, as also the 
identity of the debt acknowledged in writing may be proved by 
oral evidence.** Under S. 19, Limitation Act, if an acknowledg¬ 
ment of liability is capable of being identified with the liability 
sought to be enforced in the suit by adducing independent evidence, 
the acknowledgment should be regarded as a good acknowledgment 


39. Megh Raj v. Mathura Das, (1913) 35 All. 437. 

40. Uppi Haji v. Mammavan, (1893) 16 Mad. 366; also see Hiralal 
V. Narsilal, (1913) 37 Bom. 326 (P.C.). 

41. S. 588, ante. 

41-a. Jayne v. Hughes, (1854) 10 Ex. 430. 

42. Gtrdharee Singh v. Kalika Sookul, 7 W.R. 46; IVooma Sundaree 
V. Bissessur Roy, 8 W.R. 289. 

43. See Haydon v. IVillianis, (1830) 7 Bing. 163; Read v. Price, 
(1909) 2 K.B. 724; Quincy v. Sharpe, (1876) 1 Ex. D. 72; also see 
Gardner v. McMahan, (1842) 3 Q..B. 561; and Hartley v. Wharton, (1840) 
11 A. & C. 934. 

44. Narayana Aiyar v. Venkataramana Aiyar, 25 Mad. 220 (232} 
(F.B.); also see ChokkaHnga v. Annamalai, 34 I.C. 417 (Mad.). 
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for the purpose of saving limitation."*® But, as held by the Judicial 
Committee in Beti Maharani v. Collector,'*^ the oral evidence of the 
intention of the person making the acknovrledgment is not admissible. 

Explanation I shows that an acknowledgment may remain in¬ 
complete in many respects, and these details as to date, etc., may 
be supplied by oral evidence subject to the provisions of the Evi¬ 
dence Act. An acknowledgment of liability in respect of the 
original indebtedness may be given, where the promissory note is 
inadmissible in evidence,^^ or where the hundi given in discharge 
of an obligation is subsequently dishonoured.^® Oral evidence 
could not be given, if the date was either materially altered, or found 
to be obscure.^® As stated in a previous paragraph, the writing 
itself must show the acknowledgment of an existing liability, and 
this cannot be read into it by parol evidence. 

Illustrations. 

(1) If a letter contains an acknowledgment that some debt is due, 
then that will be sufficient to take the case out of the Statute.®® 

(2) It is not necessary that the acknowledgment should specify the 
amount of the debt.^ A letter admitting a balance due without stating 
the amount^ ; or a letter acknowledging a debt due, but asking for the exact 
amount, held sufficient.® 

(3) It is sufficient if the letters admit a debt due to the plaintiff in 
answer to applications by the plaintiff’s firm for the settlement of account 
or for the payment of money in part liquidation of debt.'* 

(4) Parol evidence is admissible to prove that the name of the creditor 
was through mistake put down as K, instead of R, in the acknowledgment. 
The case is clearly one of latent ambiguity, and is fully covered by the 
provisions of S. 95, Evidence Act.® 

(5) In Daia Chand v. Sarfraz,^ where the defendants attested as correct 
the records of rights prepared at a settlement with them of an estate in 


45. Jagannath v. Girwar Singh, (1930) 126 I.C. 353=1930 All. 368 
= 1930 A.L.J. 1018. 

46 . 22 I.A. 31=17 All. 198 (P.C.). 

47. Chokkalingam v. Annamalai, (1915) 34 I.C. 417; also see Nachi-' 
viufhu V. Andiappa, (1917) 6 L.W. 630; Natarajulu \. Suhramaniam, (1922) 
45 Mad. 778=43 M.L.J. 695; and Kesavaramayya v. Venkataratnam, (1925) 
92 I.C. 626=50 M.L.J. 36. 

48. Ram v. Vairavan, (1883) 7 Mad. 392. 

49 Saiyad Gulam v. Miyahhai, 26 Bom. 128 (Dist. Atma Ram v. Umed^ 
ram, 25 Bom. 616). 

50. Shearman v. Fleming, 5 B.L.R. 619. 

1. Mohesh Lai y. Busunt Kumari, (1880) 6 Cal. 340 (353). 

2. Also see Dickenson v. Hatfield, 5 C. and P. 46. 

3. Rendal v. Carpenter, 2 Y. and J. 484. 

4. Mohesh Lai v. Busunt Kumari, (1880) 6 Cal. 340 (350). 

5. Aijaz Hus^sain v. Ram Sarup, (1931) 130 I.C. 347'=1931 Oudh 54 
=7 O.W.N. 1195. 

6. 1 All. 117 (F.B.). 
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which they were described as mortgagees of the estate but which did not 
mention the name of the mortgagor, it was held that there was an acknow¬ 
ledgment of the mortgagor’s right to redeem. 

(6) Where a document containing an acknowledgment of debt, does not 
specifically mention that the debt is due to the plaintiff, a reference to other 
parts of the deed to elucidate the meaning is permissible. 

(7) Under £xpl. I it is open to the plaintiff to establish a connection 
between two settled accounts by reference to old accounts, or otherwise.® 
And an acknowledgment of all the old items under one khata may be traced 
to several, accounts under various khatas.® 

(8) In Simla Bank Corporation, Ltd. v. H. T. it was held by 

the Punjab Chief Court, that a debtor who had acknowledged the debt in 
former letters cannot in consequence of the previous acknowledgment be held 
to have it acknowledged over again when he writes later on, without retracting, 
but certainly without repeating the acknowledgment. Anything obscure might 
be interpreted by referring to former correspondence which would show 
what was meant, but it cannot be held that a mere statement can, by referring 
to the former correspondence, be held to mean more than was actually 
intended by the writer at the time he wrote it.^^ 

In this case, the Bank which had retained a surety’s policy of Insurance 
as security for the bond of a principal debtor, and had been paying some at 
least of the premia as they fell due, wrote to say, more than four years 
after limitation began to run against it, that it would allow the policy to 
lapse unless the surety paid the premium then due. On which the latter 
replied that if the principal debtor had paid his debt, he (surety) would like to 
take over the policy, but if he had not paid his debt, then the surety would 
allow the Bank to retain the policy and would be glad if it paid the premium 
then due which he would repay to the Bank. Held, that though it was a 
clear acknowledgment, that the Bank had a lien on the surety’s policy, 
still there was no acknowledgment that he was personally liable for 
the principal debtor; and that no amount of former correspondence could 
show that in that letter the surety said he was liable. 

640. ALTERATION IN THE DOCUMENT.—A mate¬ 
rial alteration in a written acknowledgment of a debt or liability 
by a debtor, which is intended to save a bar of limitation and not 
to give a right of action, does not render it inoperative and in¬ 
effective.’* The principle adopted in this ruling is that a docu¬ 
ment which may be void for the purpose of creating an interest 
under it, may nevertheless be admitted for collateral purpose of 
serving as an acknowledgment of debt or liability contained in it.’^ 
The mere addition of the name of one of the executants of a docu¬ 
ment, who did not sign it, is not a material alteration which renders 


7. Davindar Singh v. Mt. Lachmi, (1930) 129 I.C. 281=1930 Lah. 985.. 

8. Kaliandas v. Lotte, (1900) 25 Bom. 330. 

9. Narayan v. Chopsi, (1921) 64 I.C. 1002=23 Bom.L.R. 1186. 

10. 2 P.R. 1884. 

11. Jhid, 

12. A into Ram v. UmedraM, (1901) 25 Bom. 616. 

13. See Taylor on Evidence, Ss. 1824-1827. 
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the document void.^”* But, where the date of a document which 
forms a most material part in such a document was altered, or 
tampered with, oral evidence to prove its date was held inadmissi¬ 
ble.^® The ordinar^’^ rule of law is that any change in an instrument, 
which causes it to speak a different language in legal effect, from 
that which it originally spoke, which changes the legal identity or 
character of the instrument either in its terms, or the relation of 
parties to it, is an alteration which will invalidate it against all 
parties not consenting to the alteration.^^ In this case it jvas held 
that it is of no consequence whether the alteration would'^be bene¬ 
ficial or detrimental to the party sought to be charged on the con¬ 
tract. Where, after a bond had been executed by the first defend¬ 
ant and delivered to the plaintiff, the name of the second defendant 
was added as an executant, without any authority from him and 
without the assent of the first defendant, the alteration was so 
material as to vitiate the bond, and the plaintiff was not held 
•entitled to succeed on the basis of the original consideration and 
to rely on the altered bond as proof of acknowledgment. The rule 
therefore in Carlss Tattersall,^’^'^^ Dodge v. Pringle ,and in In re 
Moiogate that an alteration made in good faith to carry out the 
original intention of the parties does not vitiate the instrument had 
no application in this case. Where a mortgage relied upon in suit 
was found to be forged, plaintiffs could not be allowed to g^ve 
either primary or secondary evidence of the earlier mortgage 
referred to in the plaint for obtaining relief on the basis of that 
earlier mortgage.^^ 

641. UNSTAMPED ACKNOWLEDGMENTS.— Under 

S. 35 of the Stamp Act, 1899, 

^‘no instrument chargeable with duty shall be admitted in evidence for any 
purpose by any person having by law or consent of parties authority to 
receive evidence, or shall be acted upon, etc.”. 

An acknowledgment of a debt, exceeding twenty ruj>ees in 
amount or value, written or signed by, or on behalf of, a debtor 
in order to supply evidence of such debt in any book (other than a 
banker’s pass book), or on a separate piece of paper when such book 
or paper is left in the creditor’s possession: provided that such 


14. Bahu Lai v. Jadunath, (1916) 33 I.C. 417 (Pat.). 

15. Saiyad Gulant Ali v. Miya Bhai, (1901) 26 Bom. 128. 

16. Gour Chandra Das. v. Prasanna Kumar, (1906) 33 Cal. 812; Relied 
on Gogun Chunder v. Dhuronidhur, (1881) 7 Cal. 616; Followed in Laksh- 
mammal v. Narasimha Raghava, (1913) 38 Mad. 746=25 M.L.J. 572. 

17-18. (1841) 2 M. and Gr. 890; 10 L. J. C. P. 187. 

19. (1860) 29 L. J. Ex. 115. 

20. (1902) 1 Ch. 451. 

21. Kalxani Ammo v. Narayan Namhiar, (1915) 28 I.C. 69 (79) ; Relied 
on Krishna Pillai v. Rangasami Pillai, 18 Mad. 462=5 M.L.J. 187. 
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acknowledgment does not contain any promise to pay the debt or 
any stipulation to pay interest or to deliver any goods or other 
property requires a stamp duty of one anna, under Art. 1, Sch. I, 
Stamp Act, 1899. 

An acknowledgment of a debt is to be distinguished from 
a “bond”, which creates new obligations or contracts to pay old debts, 
whether barred by limitation or not. An attested acknowledgment 
of a debt is not necessarily a “bond”^^; but if there is a stipulation to 
pay interest in addition to a simple acknowledgment of a debt, the 
instrument becomes chargeable as an agreement (Art. 5).^^ If in 
addition to acknowledgment of a debt, signed by the executants, 
there is an obligation to pay the money expressed by the writing 
which is attested by a witness, it falls within the definition of a bond, 
S. 2, sub-S. 5 (fe).^ Each document has to be looked at by itself 
and it is for the Court in each case to decide whether or not it falls 
within the definition of Art. 1, Stamp Act,^^ 

An acknowledgment of a debt coming under Art. 1, Stamp Act, 
II of 1899, cannot, if unstamped, be given in evidence for any pur¬ 
pose whatsoever, including the purpose of saving limitation.^® An 
unconditional acknowledgment would not be deemed to imply a 
promise to pay for the purposes of this article, which being a fiscal 
measure is construed very strictly.^^ Whether a document comes 
under Art. 1, Stamp Act, is a question which depends in each 
case upon the intention of supplying evidence of a debt, which has 
to be gathered from the terms of the document, as also the surround¬ 
ing circumstances. In a leading Madras case— Surji Mull v. 
Ananta Lalf^^ it has been held that a document is not an acknow- 


22. See and cf. Hiralal Sircar v. Queen-Empress, (1895) 22 Cal. 757. 

23. Mahadeo Kori v. Sheoraj Ram Teli, (1918) 41 All. 169; Relied on 
Laxumi Bat v. Ganesh Raghunath, 25 Bom. 373; and Mul Chand v. Kashi 
Bullav, (1907) 35 Cal. Ill; also see Enaiullah v. Gajaruddi, 11 C.W.N. 
1122; and Prahlad Prasad v. Bhagwan Das, (1927) 1927 All. 677=49 All. 
496=100 I.C. 593=25 A.L.J. 403 (Stipulation as to interest; endorsed by 
the defendant, makes the document an agreement, or a promise to pay in 
■writing) . 


24. Daula v. Gaunda, 35 P.R. 1903 (F.B.). 

25. Ram Das v. Jnayat-ul-lah, (1923) 45 All. 374=21 A.L.J. 263; also 
see Mahadeo v. Sheoraj, 41 All. 169, supra. 

26. Siiaram v. Thakurdas, (1919) 50 I.C. 781 (Nag.); Followed 

Mulji v. Liftgu, 21 Bom. 201 (F.B.). 

27. Ibid., 50 I.C. 781 (Nag.) ; Cf. Maui Ram v. Rup Chand, 33 Cal. 

1047 (P.C.). 

28 (1923) 46 Mad. 948=74 I.C. 1029=1922 Mad. 352; Relied on 

Srojendra Coomar v. Bromomoye^, (1879) 4 Cal. 885; Bro,o Gcl»«d v 
Goluck Chaftder. (1883) 9 Cal. 127; Nund Kumar v Shurnomoy,, (1^) 15 
Cal. 162; Ambica Dat v. Niiyanuud, (1903) 30 Cal. 687; compre S'taram 
V. Ram Prasad, (1914) 14 C.L.J. 87 and Mul}s Lula v. Lmgu Makait. 
<1897) 21 Bom. 201 (F.B.) (Acknowledgments given for use in evidence); 
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ledgment within the terms of Art. 1, Sch. I of the Stamp Act^ 
unless it is given with the dominant intent to supply evidence of 
the debt. The Court has to apply its mind to the question—^looking: 
at the document and the surrounding circumstances—^what was the 
intention with which it was given. Where a document contains 
entries from which it is right to deduce that the intention was to 
arrive at a statement of account or put on record payments on either 
side of the account, it cannot be inferred from the sending of the 
document by the debtor to the creditor, although it contains a balanc¬ 
ing item at the end and is signed by the debtor, that the intention 
was to supply evidence of the debt to the creditor; such a document^ 
though unstamped, is admissible in evidence. This view has been 
followed in Ramas^vamy Aiyangar v. Raghava^^ where Wallace, J., 
has held that an unstamped document sought to be used as an 
acknowledgment for purposes of the Limitation Act cannot be 
rejected without allowing oral evidence as to the surrounding cir¬ 
cumstances to be led, on which evidence it is Court’s duty to record 
a finding whether or not the dominant idea in obtaining the 
document was to obtain evidence of the debt. It would thus 

appear that an acknowledgment of debt for 

of Limitation Act, is to be distin- 

limitaHon^^^^^ and from an acknowledgment of debt, 

stamp distinguished. which requires to be stamped under Art. 1 of 

the Stamp Act. The distinction lies in the 
circumstance that to be liable to stamp duty, the document must 
have been written with the proved intention of supplying evi¬ 
dence of a debt: and, an acknowledgment of debt within the mean- 
ing of S. 19 of the Limitation Act would not necessarily be liable 
to stamp duty under Art. 1, Stamp Act.®® There, are other con¬ 
ditions required to be fulfilled, one of which being that it should 
be intended to supply evidence of a debt.®^ Though an unstamped 
acknowledgment cannot be ^‘acted upon” as an acknowledgment of a 
particular sum being due, still it may be used for the collateral 
purpose of showing an acknowledgment of an existing liability in 
respect of goods sold.®* An insufficiently stamped document cannot 
be admitted in evidence as an acknowledgment of the debt set out in 
itself, but it may serve as an acknowledgment of a prior, and pre-exist- 
ing independent debt.®® As the Lahore High Court has stated a written 

also see Nagappa Chetty v. V. A. A. R. Firm, (1925) 91 I.C. 494=1925 Mad. 
1215. 

29. (1926) 92 I.C. 1046=1926 M.W.N. 118. 

30. Ambica Dat VyOs v. Nityanund Singh, (1903) 30 Cal. 687; and 
Bishambar Nath v. Nand Kishore, 15 All. 56. 

31. Ibid., (1903) 30 Cal. 687. 

32. Fatehchand Har Chand v. Kisan, (1893) 18 Bom. 614 [O. R. in 
21 Bom. 201; N.F. in Sitaram v. Thakur Das, 50 I.C. 781 (Nag.); also 
see Rakappan v. Suppiah, 1930 Mad. 485]. 

33. Gopala Padayachi v. Rajagopala, (1926) 98 I.C. 75=1926 Mad. 1148. 
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acknowledgment of a debt is a mere piece of evidence, it is a collateral 
not a primary piece of document and parol evidence is admissible to 
prove a debt, acknowledged in writing by the debtor, which is un¬ 
stamped.®* 

Illtisirations. 

(1) Where an account in a Hatchitta has two sides to it, the one 
headed 'amount advanced', and the other ‘amount received’, the seal or 
signature of the borrower against each entry of advance is not an acknow¬ 
ledgment of a debt, and requires no stamp. 

(2) Similarly, a Nikash or balance sheet, made out and signed by a 
gomastah of a business showing a balance due by him to the owner of the 
business, is not an acknowledgment of a debt within the meaning of Art. 1, 
Sch. I of the Stamp Act, and is admissible in evidence without being 
stamped. 

(3) A memorandum signed by the borrowers drawn up as account 
(/elcAa), mentioning amount borrowed, with rate of interest payable, but 
containing no express promise to repay the money, was stamped with an 
anna stamp as acknowledgment, was not held to be admissible without 
being stamped,and similarly, where sarkhats in the form of extracts from 
banker’s books showing a credit and debit side, and in one case a balance struck, 
were relied upon in support of claim for the recovery of certain sums of 
money lent to the defendant’s firm, it was held that the documents unsigned 
by the parties or either of them, which were not stamped, were merely memo¬ 
randa which might be given in evidence for what they were worth. 

(4) In an account between the parties headed "account current” kept by 
the plaintiff, the defendant was debited with advances made by the plain¬ 
tiff, together with interest on sums due from time to time, and credited with 
payments made by the defendant, the balances being carried forward half 
yearly. On the account being adjusted and stated, a certain sum E. and O. 
E. was shown due by the defendant: the plaintiff appended the words 
"I accept this correct”, and the defendant subscribed his signature thereto. 
The account was continued, the said being carried forward, and further sums 
were debited to the defendant. Held, that in the circumstances of the case 
the instrument was not an acknowledgment of debt within the meaning of 
Art. 1 of Sch. I of the Stamp Act, and was admissible in evidence without 
being stamped.®® A book entry may be an acknowledgment that the amount 
stated therein has been advanced, but it is not an acknowledgment of a 
debt. '*0 

(5) A khata or account stated, containing no promise in writing, is a 
mere acknowledgment, requiring a Stamp Duty of one anna.^i 

34. Tikkan Ram v. Lai, (1923) 74 I.C. 939. 

35. Btojender Coomar v. Bromomoyee, (1878) 4 Cal. 885; Followed in 
Brojo Gobind v. Goluk Chunder, (1882) 9 Cal. 127. 

36. Nund Kumar v. Shurnomoyi, (1887) 15 Cal, 162. 

37. Udit Upadhya v. Bhawani Din, (1904) 27 All. 84. 

38. Dulmha Kwiwar v. Mahadeo Prasad, (1906) 28 All. 436. 

39. Galstaun v. Hutchison, (1912) 39 Cal. 789=15 I.C. 979; cf. Ram 
Das v. Jnayat-ul-lah, (1923) 45 All. 374. 

40. Ramdayal v. Kumar Gangadhar, (1915) 29 I.C. 943 (L.B,). 

41. Chowksi Himut Lai v. Achrut Lai, 8 Bom. 194; Gobind Gopal v. 
Balwant Rao, 22 Bom. 986; also see Udit Upadhya v. Bhawani Din, 27 

All. 84. 

84 
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(6) A document in the following terms “Account of money in the name 
—Amount due, brought forward from the account of—at page—of this book. 

Interest at the rate of—stipulated time for payment, the month of—Year— 
Held, that the document contained a promise to pay, and was an agreement 
within the meaning of Art. 5 of Sch. I to the Stamp Act, and was conse- 
(fuently not affected by the provisions of S. 35, Stamp Act."*2 

(7) Where the plaintiff sought to prove a debt due to him by the de¬ 
fendants by production of a statement of account recorded in the form of a 
letter in a book kept by him and signed by one of the defendants, held, that 
the book appeared to be maintained by the plaintiff for the purpose of sup¬ 
plying evidence of the state of account between himself and his customers, 
and the entry or letter could not be put in evidence unless it was stamped."*® 

(8) The giving of an instrument in writing in recognition of an ante¬ 
cedent debt as a mere collateral security does not operate even as a suspension 
of the original debt; but in any case it does not extinguish the debt, and the 
original cause of action if suspended would revive on the security not being 
discharged at maturity. Consequently where suit is brought on a balance 
of accounts, evidenced by an unstamped chit, the acknowledgments on the chit 
were available as acknowledgments of a reduction of, and consequently, of a 
liability upon the original debt.*^ Where defendant borrows money on a 
promissory note, which is renewed by another pro-note, which is insufficiently 
stamped, the plaintiff can fall back on original consideration, and the subse¬ 
quent pro-note can be used as an acknowledgment for purposes of limitation.*® 
But where the debt due on an unstamped pro-note is acknowledged, that 
acknowledgment being a part of the same transaction, and not an independ¬ 
ant transaction, is not admissible under S. 19.*® 

(9) Where in reply to a letter sending a statement of accounts, the 
debtor states that the account sent is correct, the reply amounts to an acknow¬ 
ledgment within the meaning of S. 19 of Limitation Act, but is not such 
an acknowledgment as is contemplated in Art. 1, Sch. I of the Stamp Act, 
and is not, therefore, liable to Stamp Duty.*^ 

(10) Where a promissory note for a contain sum of money payable to 
order or bearer, also added that the amount for which it was given was 
due in settlement of a previous account, the instrument even though inadmis¬ 
sible as a promissory note for want of insufficient stamp, yet is admissible 
to prove an acknowledgment under Limitation Act, S. 19, for what is shut out • 
by S. 35, Stamp Act, is the instrument and not collateral matters.*® 

42. Prasanna Kumar v. Panaullah Miji, (1924) 79 I.C. 77=1923 C^l. 
659; Relied on Mul Chand v. Kashibullah, 35 Cal. 111=1 C.W.N. 1120; 
Enatullah v. Cajuruddi, 11 C.W.N. 1122; Mutsaddi Lai v. Harkeshj 21 
I.C. 601=36 All. 11; Mohadev v. Sheoraj, 51 I.C. 146=41 All. 356; Laxumi 
Bai V. Ganesh, 25 Bom. 373=2 Bom.L.R. 1132; and Tirupattu v. Rama, 
21 Mad. 49=7 M.L.J. 291. 

43. Ramdas v. Enayatullah, (1923) 45 All. 374; cf. Galstaun v. Hut¬ 
chison, (1912) 39 Cal. 789. 

44. Chokkalinga v. Annamalai, (1916) 34 I.C. 417 (Mad.) ; also see 
Gopala V. Rajagopala, 98 I.C. 75=1926 Mad. 1148. 

45. Salig Ram v. Radhay Shtam, 1931 All. 560—134 I.C. 254=^1931 
A.L.J. 522; also see and cf. Nazir Khan v. Ram Mohan, 1931 All. 183 
(F.B.). 

46. Dhonkal v. Harbans, 1933 All. 280—144 I.C. 130. 

47. Nagappa Chetiy v. V. A. A. Ji. Firm, (1925) 91 I.C. 494=1925 
Mad. 1215; Relied on Galstaun v. Hutchison, 15 I.C. 279=39 Cal. 789; and 
Surjimull v. Ananta, 74 I.C. 1029—46 Mad. 948=1924 Mad. 352. 

48. Rakkapan v. Suppiah, 1930 Mad. 485=124 I.C. 53=32 M.L.W, 
691; also see Randhir Singh v. Thaman, 1934 All. 951=153 I.C. 551. 
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(11) A duly stamped promissory note which is inadmissible under Paper 
Currency Act, may 'be admissible as an acknowledgment for purposes of the 
Limitation Act.*®. 

642. UNREGISTERED ACKNOWLEDGMENT.— Where 
a debtor executes a deed of sale or mortgage of his immoveable pro¬ 
perty to his creditor in consideration, wholly or in part, of the debt 
acknowledged to be due by him in the deed, and the deed is not 
registered, the deed though inadmissible to prove the sale or mort¬ 
gage, is nevertheless admissible to prove the acknowledgment so as 
to give a fresh period of limitation under S. 19 of the Limitation 
Act.®® The fact that the deed of sale containing an acknowledg¬ 
ment of debtor’s liability was not registered will not make it in¬ 
admissible as evidence of the acknowledgment of the debt.^ Though, 
under S. 49 of the Registration Act, it could not be received as 
evidence of any transaction affecting the property to which it relates.^ 
An unregistered document, the registration of which is compulsory 
may be admissible in evidence for a collateral purpose, i.e., to 
prove admission of liability on the part of the executant sufficient 
to prevent a claim from being barred by the Limitation Act.^ The 
recital in the unregistered deed which is sufficiently distinct and 
separate to be considered as an unqualified admission of a certain 
liability as subsisting, is admissible as an acknowledgment of the 
original debt though, under S. 49 of the Registration Act, it cannot 
be received as evidence of a transaction affecting the real property 
for which purpose alone the registration is compulsory.* The por¬ 
tion containing the personal undertaking of the defendant must be 
distinct from the portion relating to hypothecation of immoveable 
property, though it was a single transaction.® However, a receipt 
of the produce of land held under a deed of mortgage required to 
be, but not registered, cannot be deemed to be a payment for the 
’ purpose of S. 20 of the Indian Limitation Act, for it cannot be proved 
that the produce was received by the party as mortgagee, unless the 
mortgage deed is proved, which is not possible under terms of 
S. 49 (c) of the Registration Act.® Similarly, where an assign- 


49. Natchimuthu v. Andiappa, 1917 M.W.N. 773. 

50. Mulla’s Registration Act, p. 181: citing Khushalo v. Beharilal, 
(1881) 3 All. 523 (Sale) ; Nundo Kishore v. Mt. Ramsookhee, (1880) 5 
Gal 215 (Sale) ; Mugniram v. Gurmukh, (1899) 26 Cal. 334 (Mortgage) ; 
Sayad Mahomed v. Jaisukh, (1880) 88 P.R. 1880 (Mortgage) ; cf. Chuhar 

-V. IVazira, 17 P.R. 1881. 

1. Khushalo v. Beharilal, (1881) 3 All. 523. 

2. Nundo Kishore Lai v. Mt. Ramsookhee, 5 Cal. 215. 

3. Mugniram v. ’Gurmukh, (1899) 26 Cal. 334. 

4. Sayad Muhammad v. Jaisukh, 88 P.R. 1880. 

5. Also see Khuddu Mai v. Kunj Lai, 80 P.R. 1881 and Prem Singh 
V. Mulamal, ID P.R. 1883 (Contract of mortgage separable from admission 

•of personal liability). 

■ 6. Pichandi v. Kandasami, 7 Mad. 539. 
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ment of the vahivat was made by terms of a bond, and there was no 
evidence apart from the bond on the question, the document could not 
be admitted to prove assessment in lieu of interest.An instrument 
to come within S. 17 (^), Registration Act, must in itself purport 
or operate to create, declare, assign, limit or extinguish some right, 
title or interest of the value of Rs. 100 or upwards in immoveable 
property.® The word declare in S. 17, Registration Act, from their 
position in the section imply a definite change of legal relation to 
the property by an expression of will embodied in the document 
referred to, and not a mere statement of fact as held by West, J., in 
Sakharam Krishnaji v. Madan Krishnaji,^ which interpretation has 
been accepted as correct by their Lordships of the Privy Council 

in Bageshwari Charan v. Jagarnath Kuari.^^ 
Where a document merely acknowledges as 
a fact a certain right, there is no necessity for registration.’^^ But, 
where a decree purporting to create a lease is inadmissible in evi¬ 
dence for want of registration, none of the terms of the lease can 
be admitted in evidence.’^ To use a document for the purpose of 
proving an important clause in the lease is not using it for a 
collateral purpose.^® 


M emorandum. 


Illustrations. 

(1) Kndorsements of payments on mortgage deeds are admissible 
in evidence, though unregistered. They fall within the scope of cl. (2) (xi), 
and not of cl. (1) (c) of S. 17 of the Registration AcJt.^^ 

(2) A receipt for money due upon a mortgage, worded as follows: 
'"The bond is returned. No money remains due,** though unregistered, 
was held admissible in evidence so far as it related to the payment of the 
entire sum of money due on the mortgage on the date of the receipt. The 
words “no money remains due” did not purport to extinguish the mortgage.^*^ 


7. Venkaji Bahaji v. Shidrama Balapa, (1894) 19 Bom. 663. 

8. Jiwan AH Beg v. Basamal, (1886) 9 All. 108=1886 A.W.N. 310 
(F.B.). 

9. (1880) 5 Bom. 232. 

10. 1932 P.C. 55 (On appeal from 1929 Pat. 117)=59 I.A. 130=11 
Pat. 272=136 I.C. 798 (P.C.) (O.R. 4 Bom. 590). 

11. Ibid.; also see Ranganayaki v. Virupakshee, (1923) 45 M.L.J. 
100=1923 Mad. 621=72 I.C. 456; and Ram Kishen v. Sheo Sagar, 73 
I.C. 462=1924 All. 304 (A petition to Revenue Court in mutation pro¬ 
ceeding containing an admission of right does not require registration). 

12. Sachindra Mohan v. Ramjash, 1932 Pat. 97=11 Pat. 98=136 I.C. 
54. 

13. Ibid. 

14. Bommana Boyina v. Ramaraju, (1917) 40 I.C. 893 (Mad.); cf. 
Dupaguntla v. Gollapudi, 26 I.C. 360=1915 M.W.*N. 33. 

15. Piari Lai v. Makhan, (1912) 34 All. 528; Relied on Dalip Singh 
V. Durga Prasad, (1877) 1 All. 442; Imdad Hussain v. Tasaddak Husain, 
(1884) 6 All. 335; Jiwan AH v. Basamal, (1886) 9 All. 108; Sri Ram v. 
Kesrimal, (1896) 18 All. 338; Fakir v. Khotu, (1882) 4 Bom. 590 (O.R. 
in 1932 P.C. 55); Lakshman v. Damodar, (1900) 24 Bom. 609. 
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A receipt of repayment of the mortgage money in full stating that the 
mortgage deed is, therefore, returned, is exempt under cl. (11) of sub-S. (2) 
of S. 17 of the Registration Act.^° 

(3) Wliere a document containing an acknowledgment of debt, does 
not specifically mention that the debt is due to the plaintiff, a reference to 
other parts of the deed is permissible to elucidate the meaning. An un¬ 
registered deed of sale containing such an acknowledgment was admitted 
in evidence for the purpose of proving the acknowledgment which was a 
collateral purpose. 

TITLE Vni: SUFFICIENCY OF ACKNOWLEDGMENT. 

643. SECTIONS 6, 13, 14, 18, 19 AND 20 COMPARED.— 
It has been pointed out by Mitra, in his Limitation Act, Vol. II, 
p. 897, that the plaintiff's disability, or the defendant’s fraud. (Ss. 6 
and 18) prevents the operation of limitation. Abortive proceed¬ 
ings by the plaintiff or the defendant’s absence from British India 
(Ss. 14 and 13) suspend the running of time. Acknowledgments 
of liability, or payments by the defendant (Ss. 19 and 20) interrupt 
limitation, i.e., cancel, the already elapsed portion of the period 
of limitation and allow a fresh period of limitation from the date 
of such interruption. 

Although both Ss. 19 and 20 deal with an analogous topic, vis., 

the admission of right or the part-payment of 
Sections 19 and 20 principal or interest which save the claim on 
distinguished. original cause of action being barred, a cer¬ 

tain distinction is recognized between the operation of Ss. 19 and 20 of 
the Limitation Act. The first distinction is that 


Ackno wle dgmen t 
by person who has 
ceased to have any 
interest. 


as regards the person making them acknoivledgtfietits, may, as pointed out 

in Bolding v. Lane,^'^-^ be made by a person who, 
though a party to the mortgage contract, has 
ceased to have any substantial interest in it, and 
has nothing to lose by the acknowledgment, 
■whereas poyment is certain to be made only by 
those who have some duty or interest to pay. As 
regards the recipient, so long as he is paid according to the intention of the 
contracting parUes, he is in full enjoyment of his bar^in and is not put 
upon any further assertion of his rights; but not so if he only receives 

acknowledgment. 

Mookerjee, J., took the view in Surji Ram v. Berham Deo,^^ that a 
person who was a party to the mortgage contract can make an 
acknowledgment even after his interest in the properties had ceased 

but the acknowledgment binds only him or persons claiming through 

_ ^ 

16. Maung Po Te v. Maung Shwe Ko, (1916) 35 I.C. 373=14 Bur. 
L. T. 35. 

17. Davindar v. Mt. Lachhmi Devi, 1930 Lah. 985=12 Lah. 239 
129 I.C. 281. 

17-a. (1863) 1 De G. J. & S. 122. 

Pgf Lord Hobhouse in Lewin v. Wilson, (1886) 11 A.C. 639 

<64S) ; Mitra, Vol. 2, p. 916. 

19. 1 C.L.J. 337. 
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him, i.e., assignees from him after the acknowledgment. The rul¬ 
ing in Krishna Chandra v. Bhairah Chander,^^ seems to have taken 
a different view of S. 19, and it has been followed in Arhindakeh 
Rai V. Jageshar by the Allahabad High Court; and in Laksh- 

manan v. Muthaya,'^^ by the Madras High Court. But, these cases 
are distinguished in Cadapalli v. Kaja Venkata,^^ which relies on Lord 
Hobhouse’s pronouncement under the corresponding S. 29 of the New 
Brunswick Statute, which do not cover the case of a new promise 
to pay by the original mortgagor, which is more analogous to a 

part payment under S. 20 and is not merely that of an acknow¬ 
ledgment. 

■^*^other distinction is that as pointed out in Pamulapati v. 
Kondamndi,^* an acknowledgment need not be addressed to the per¬ 
son entitled, while S. 20 requires payment to be made to the per¬ 
son entitled. Section 20 has a wider application, where actual hand- 
writing is required before giving full effect to the language; but 
where there is only the signature, its operation is lijmited.^s This 
Madras decision also notes that S. 20 does not prevent the operation 
of S. 19 of the Limitation Act. These sections cannot be treated 
as the one general, and the other special.^® They are not mutually 
exclusive. The two sections deal with two different matters, and 

It is impossible not to give effect to an acknowledgment which fulfils the 
requirements of S. 19, though the acknowledgment may evidence also an 
ineffectual payment under S. 20.”2’’ 

Although a writing owing to some defect does not fulfil the require¬ 
ments of S. 20, it may nevertheless as an acknowledgment of liabi¬ 
lity operate to save the claim under S. 19.®® 

Illustrations. 

(1) Where an endorsement on the back of a promissory note written 
by the plaintiff, and signed by the debtor, stated that '‘Rs. X” was paid in 

promissory note, it was held that the endorsement was a 
sufficient acknowledgment of liability, under the promissory note within 
the meaning of S. 19 of the Limitation Act. ^ 


20. 32 Cal. 1077=9 C.W.N. 868. 

21. 51 I.C. 829=17 A.L.J. 763 (764). 

22. 62 I.C. 833=40 M.L.J. 126=29 M.L.T. 189. 

23. 86 I.C. 434=1925 Mad. 1108. 

24. (1916) 40 Mad. 698; also see Maniram v. Rupchand, (1906) 33 
Cal. 1047 (P.C.). 

25. Per Napier, J., in 40 Mad. 698=36 I.C. 240. 

26. lUd. 

27. Per Srinivasa Aiyangar, J., in 40 Mad. 698, supra. 

28. Krishnaswami Naicker v. Thtruvengada, 1935 Mad. 245=68 

M.L.J. 63=1934 M.W.N. 122; Ref. Ramakrishna v. Venkatasubbiah 
1916 Mad. 138=28 I.C. 15. ' 

29. Jaganadha v. Ram Sahu, (1915) 27 I.C. 747; Followed Visva- 
natha v. Ramchandra, 27 I.C. 744=17 M.L.T. 78. 
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(2) Where a registered lease provided that the rent was payable in 
ceortain instalments, and the lessee made a payment of money, asking the 
sum to be credited to the account on lease, the letter accompanying the part- 

payment was held to be a sufficient acknowledgment of liability to save the 
bar of limitation. 

(3) Where an endorsement of payment on a promissory note stated 
“on this date the amount paid towards the promissory note is Rs.—in ready 
money,” heW, that the endorsement would be sufficient as an acknowledgment 
of liability even if no payment was made.^i 

(4) Partial payment of a debt due under a bond accompanied by an 
endorsement signed by the debtor amounts to an acknowledgment of the 
liability under the bond, and gives a fre’sh starting point for limitation under 
S. 19 of the Limitation Act.®^ 

(5) An endorsement on a promissory note by the promisor is an 
acknowledgment of liability, which will start a fresh period of limitation 
from the date on which it was made, and it makes no difference that such 
endorsement is below an account showing what has already been paid on 
the promissory note.®® 

644. SECTION CONSTRUED LIBERALLY.—The tenor 
of the section is certainly against a narrow interpretation of what 
constitutes an acknowledgment.^* As observed by the Lahore High 
Court, in Anant Ram v. I nay at that 

“as the law of limitation restricts a man from enforcing his rights, it must 
receive strict construction, and if there be any doubt, the interpretation 
placed upon the law should be in favour of the right to proceed. The 
interpretation of what constitutes an acknowledgment under S. 19 is as 
wide as it can possibly be”. 

Accordingly, it is laid down by Explanation 1, that 

“the acknowledgment may be sufficient though it omits to specify the exact 
nature of the property or right, or avers that the time for payment, delivery, 
performance or enjoyment is not yet come or is accompanied by a refusal 
to pay, deliver, perform or permit to enjoy or is coupled with a claim to a 
set-off, or is addressed to a person other than the person entitled to the 
property or right”. 

It is but just and reasonable that the section should be construed, 
so as to afford every possible support to a just and lawful claim 
against an unjust and unconscionable resistance to that claim.®® 
But, inspite of the utmost liberality in construing S. 19, "nothing 
can operate as an acknowledgment of liability unless it can be 


30. Visvanatha v. Ramchandra, (1915) 27 I.C. 744 (Mad.). 

31. Ratnakrishna v. Venkaiasuhhiah, (1915) 28 I.C. IS (Mad.); also 
see I^akshmi Amtnal v. Ramaswanti, (1915) 26 I.C. 754. 

32. Raghoha v. Gopi, 91 I.C. 402=1926 Nag. 252. 

33. Ganesk Narhar v. Datiatraya, (1922) 47 Bom. 632. 

34. Afuint Raw v. Inayat Ali^ (1922) 68 I.C. 185^2 L.L.J. 549. 

35. Ibid. 

36. Madhusudan Chowdry v . Brojanath Chunder, 6 B.L.R. 299: 
<sited int Aiayil Kalathil V. Kunnamhrath, (1925) 91 I.C. 833=1925 Mad. 
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brought within its te^ms’^®’ The section has been construed very 
literally in Chiman Lai v. Ram Rikh, where it was held that an 
acknowledgment which would be recognized under S. 19, as start¬ 
ing a fresh period of limitation must be made in writing signed 
by the party against whom the claim is made. The phrase 
- , , ^ “acknowledgment of liability” as used in 

of liability.^ sment g ig q£ Limitation Act has been the sub¬ 
ject-matter of a number of judicial pro¬ 
nouncements. But as remarked by their Lordships, in (1922) 2 

“the decisions on the exact meaning and effect of the precise words 

emplo 3 ’cd by generations of shifty debtors are, it is agreed on all hands 
irreconcilable” ’ 

And, 

“throughout the decisions—and they are numerous—I find little, if any, 

difference of opinions as to the principle and rule of law, yet the cases are 
often difficult to reconcile''.^® 

It has been laid down that 

each case relating to the question of an acknowledgment saving limitation 

must be treated on its own merits and from the 
Acknowledgment I language used and the circumstances in which the 
What constitutes. acknowledgment is made it must be decided 

whether it amounts to an acknowledgment of the 
particular liability under consideration” 

645. It has been noticed that Indian law differs from the 

Knglish law,^^ as to the theory of acknowledg¬ 
ment being based in English law on a fresh 
promise to pay, while in India it seems to 
rest upon an admission of liability that the 
debt is yet unpaid,”*^ and the language of 
Explanation I makes this abundantly clear, that English rulings on 
what constitutes an acknowledgment will hardly be of much use in 
determining the question in India, with reference to a different lan¬ 
guage of the Statute.^3 It was held by Sale, J., in Benode Behary 


37. Darby and Bosanquet’s Statutes of Limitation, 2nd edn., p. 293; 
cited in (1925) 91 I.C. 833 (838). 

38. Per Lord Sumner, in 2 A.C. 507 (534). 

39. Per Lord Wrenbury, in 2 A.C. 507 (536). 

40. Per Kisch, J., in Baijnath Prasad v. Sheo Dularey, (1931) 134 
I.C. 1022=1932 Oudh 154=8 O.W.N. 1117; also see Andiappa Chetty v. 
Alasingha Naidu, (1913) 36 Mad. 68. 

41. See S. 602, ante'. “English Law different from Indian Law.” 

42. See S. 603, ante'. “Acknowledgment, distinguished from pro¬ 
mise to pay.” See Subharama Aiyar v. Veerabadra Pillai, 1921 Mad. 
464=1921 M.W.N. 475. 

43. See S. 589, ant£: “Difference between English and Indian 
Law”; also see Amir Mirsa v. Lachhmi Narain, 7 Luck. 270=138 I.C. 800 
= 1931 Oudh 1 (4). 


Admission of 
liability, not equi¬ 
valent to promise 
to pay. 


673 


Computation of Period of Limitation. 
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j country does not require that a promise to pay 

should be made out to avoid limitation, it is necessary when the right 
-Claimed is a debt that an unequivocal and unqualified admission of the debt 

1 *^. subsisting relationship of debtor and creditor 

should be established to satisfy S. 19 of the Limitation Act”. 

However, these observations would now be taken with a qualification, 
inasmuch as their Lordships of the Privy Council have stated 

“that an unconditional acknowledgment has always been held to imply a 
promise to pay, because -that is the natural inference, if nothing is said to 

the contrary”.46 

TThe view taken by their Lordships in the passage 

“The Indian Limitation Act, S. 19, however, says nothing about a pro¬ 
mise to pay and requires only a definite admission of liability, as to 
which there can be no reason for departing from the English principle that 
an unqualified admission, and an admission qualified by a condition, which 
is fulfilled, stand upon precisely the same footing” 

has been the subject-matter of a vast amount of discussion in Indian 
Courts.^® A promise to pay is not a necessary ingredient of a 
valid acknowledgment under S. 19 of the Limitation Act: all that 
is required under that section is a definite admission of liability. 
There should be an acknowledgment of present liability before the 
claim is barred by limitation,^® under the Indian law there is no 
necessity to show anything in the acknowledgment from which a pro¬ 
mise to pay could be inferred.^® The provisions of Ss. 19 and 20 
are not based upon any fiction of an implied new promise to pay.®® 
The Calcutta High Court had held in Ibrahim Mallick v. Lalit 
Mohan Roy,^ that 

“all that is required by S. 19 of the Limitation Act is the acknowledg¬ 
ment of an existing debt. A new consideration is not required and an 
.actual promise to pay is not required. Acknowledgment alone is required. 

. That must be in writing and signed by the defendant and the original debt 
•can be enforced”. 

,As the Lahore High Court observed in Nand Lai v. Pertab Singh,"^ 


44. (1903) 30 Cal. 699. 

45. Manx Ram Seth v. Seth Ru,pchand, 33 Cal. 1047 (1058) (P.C.). 


; _ .46. Ibid., 33 Cal. 1047 (1059, 1060) (P.C.). S. 605, ante. 

'.-.47. Perumal Goundan v. The Official Liquidator, (1920) 58 I.C, 446 
(Mad.); also see Dehji Ghelahhai v. R. D. Mehta, 1935 Cal. 255. 

’.’*48. Peri Ramasami v. Chandra Kotayya, (1925) 85 I.C. 297=1925 
Mad. 261=47 M.L.J. 840. 

, ’ r A9, .Subbaratna Aiyar v. .Veerahadra Pillai, 1921 M.W.N. 475=1921 


Jtfad. 464=70 I.C. 593. 

* « • • . , » 

50. Govindasami Pillai v. Desai Goundan, 1921 Mad. 
100=44 Mad. 971. 

: 1. (rl^> Sp:-Cal. 974 b75)=28 C.W.N. 322. 

i::#vT-a. Ibid. , r ' ■ • 

2, (1922) 69 I.C. 50^3 I-ah. 326=1922 Lah. ;425. 


704=68 I.C 




.85 






674 


The Indian Limitation Act. 


[S. 19 


“no authority has been shown to us for holding that a mere acknowledg¬ 
ment of debt has ever been held in this country to justify the implication 
of a promise to pay”. 

But, since Marti Ram Seth v. Rup Chand,^ an acknowledgment that 
a debt was due without more, will be held to imply a promise to pay. 
Similarly, where there is an unconditional promise to pay the specific 
debt, or a conditional promise to pay the debt with evidence that 
the condition has been performed.^ The acknowledgments must be 
an acknowledgment of liability. 

Illustrations. 

(1) A statement by a person that he on some prior date executed a 
mortgage-bond cannot amount to an acknowledgment, express or implied, of 
an existing liability, under the bond on the date of the statement.^ 

(2) A mere statement of fact that a decree was passed against a 
party on a certain date is not an acknowledgment that that decree is capable 
of execution so as to come within S. 19 of the Limitation Act, because 
there is no acknowledgment that there is a present liability under the 
decree.® 

(3) T-he mere fact that in some other case between different parties 
the defendant admitted the execution of a pronote, the basis of the suit is 
not an acknowledgment of liability within the meaning of S. 19.'*^ 

(4) An acknowledgment contained in a dakhalnama amounting to a 
mere description of the property purchased in execution sale, held not to 
be an acknowledgment of liability within the meaning of S. 19, Limitation 
Act.® 

(5) Where the plaintiff consigned a bundle of goods to a Railway Com¬ 
pany, which was not delivered, and the defendant Company subsequently 
informed the plaintiff that the goods were lying in the lost property office 
and plaintiff might take delivery if he liked, there was no acknowledgment 
extending limitation in a suit for damages for non-delivery of goods.® 

(6) A statement acknowledging the debt, as a debt of honour, 
excludes the admission of legal liability, and is insufficient for purposes of 

S. 19. 

(7) Similarly, a statement as to receipt of money, but not as a debt,, 
saying “it was given to me,” nullifies the acknowledgment of existence of a 
debt or liability to pay and is not sufficient. 

646. ACKNOWLEDGMENT OF SUBSISTING DEBT 
OR LIABILITY. —Section 19 intends a distinct acknowledgment 


3. 33 Cal. 1047=33 I.A. 165 (P.C.). 

4. Chatterdhari v. Nasib Singh, (1924) 78 I.C. 919=5 P.L.T. 551; 
also see and cf. Chtmnilal v. Laxman, 63 I.C. 923=46 Bom. 24=1922 Bom. 
183; and Sitaram v. Nandram, (1924) 78 I.C. 234 (Nag.). 

5. Muthukumara v. Chokkalinga, (1923) 73 I.C. 952=1923 M.W.N. 
634=17 L.W. 674. 

6. Hinganlal v. Mansaratn, (1896) 18 All. 384=1896 A.AV.N. 101. 

7. Lallumal v. Reoti Ram, (1923) 74 I.C. 353=1924 All. 70=45 AIL 
679=21 A.L.J. 669. 

8. Khiali Ram v. Taik Ram, (1916) 38 All. 540. 

9. Mtitsaddilal v. B. B. S’ C. /. Ry., (1920) 42 All. 390. 

10. Pollock’s Contract, p. 646; Rustomji, p. 167. 

11. Bann, 2nd ed., p. 54; Rustomji, p. 167. 
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ipf &11 existing* liability or jural relation.^* An admission that a 
sum of money will be payable on the happening of an event, future 
and uncertain, was held to be insufficient under Act XIV of 1859.^^ 
But a promise to pay a debt if the plaintiff can show his title to give 
a good receipt, being a conditional promise, and not a contingent 
liability, will be a valid acknowledgment of an existing liability 
In Ramdas v. Brijnundan,^^ the debtor instead of admitting, denied 
the liability. According to his statement there was no subsisting liabi¬ 
lity at all. To take the demand out of the Statute of limitation on the 
ground of an acknowledgment, the language of the debtor must 
amount to an unequivocal admission of a subsisting debt.^'® For the 
purposes of S. 19 of the Limitation Act, the acknowledgment relied 
on must, on the face of it, purport to be that of an existing liability, 
although the name of the creditor or the identity of the debt acknow¬ 
ledged in writing may have to be proved by parol evidence.^^ 
According to Expl. I to S. 19, the exact nature of the right or liability 
need not be disclosed by the acknowledgment, and its exact nature 
may be established by evidence de hors^^ \ nevertheless, the acknow¬ 
ledgment in itself should import that the person making it is under an 
existing liability at the time; and such liability cannot be read into 
it by proof aliunde or by an admission subsequently made by a 
party to suit in which the acknowledgment is relied on as saving the 
bar of limitation.’^® Oral evidence of intention of the writer of 
acknowledgment must be excluded in considering whether the ac¬ 
knowledgment refers to the debt or right sued for, or to something 
else.*® 

“Liability” can only signify present liability at the time of 
acknowledgment,*^ and it should be a conscious acknowledgment*^ 
of liability or debt being due at the time when the acknowledgment 
is made.*® From the language used and the circumstances in which 

12. Wood, p, 39S; Rustomji, p. 164. 

13. Young v. Mangala Pillai, 3 M.H.C.R. 308. 

14. Rungo v. Wilson, 26 Cal. 204. 

15. 9 Cal. 616. 

16. A. P, S. V. Firm v. Shree Safatullah, (1915) 15 I.C. 363 
(L.B.) ; Relied on Dharma v. Gobind, 8 Bom. 99; Venkataramanayya v. 
Srinivasa, 6 Mad. 182; Ramdas v. Brijtiundan, 9 Cal. 616=12 C.L.R. 284; 
also see Kandaswami v. Suppammal, 1922 Mad. 104=70 I.C. 576=45 Mad. 
443; Referred in Alayil v. Kunnambrafh, 91 I.C. 833=1925 Mad. 675. 

17. Narayana v. Venkataramanayya, (1900) 25 Mad. 220. 

18. Nihaluram v. Radhuram, 1934 Lah. 835. 

\9. Antarchand Rafaram v. Narayan Vishnu, (1932) 139 I.C. 218= 
.1932.Bom. 531; Relied on Ittapan v. Nanu, 26 Mad. 34. 

‘ Beii V. Collector, 22 I.A. 31=17 All. 198 (209) (P.C.). 

21. (1893) 16 Mad. 220. 

f 5 1/22.. Shamdtvi v. Bhagwat Dayal, (1925) 85 I.C. 584=1925 All. 353; 

?see Rallia Ram v. Budhuram, (1924) 79 I.C. 914 (Sind). 

iyE3::;;23i Reftavenkon v. ^ibranuinian-, (1896) 20 Mad. 239; also see Muthu 
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the acknowledgment is made, it must be decided whether it amounts 
to an implied acknowledgment of subsisting liability.^ 

Illustrations. 

(1) A statement by a debtor, viz., “I executed the promissory-note 
and the contents of the note are correct”, was held to amount to acknowledg¬ 
ment of the debt under the note, where there was no allegation that the 
note was satisfied.25 But, a mere statement by a person that he executed 
a mortgage-bond for the balance of the sale-price due under a sale-deed 
does not amount to an acknowledgment under S. 19 of the Limitation 
Act of a liability subsisting at the time when the statement was made.2® 

(2) When a man says that he purchased a certain mortgagee right he 
only means that he purchased certain property which came into the possession 
of his vendor as a mortgage; and the statement, by itself is no admission 
of liability that the mortgage subsists, and that he is liable to be redeemed.27 
But, where a mortgagor by her will appointed the mortgagee himself as her 
executor, and the latter in applying for probate included the mortgage-debt 
in the schedule of liabilities, this was held to amount to an acknowledgment 
of a subsisting liability within the meaning of S. 19.28 

(3) In a suit for balance due under a contract to supply goods, acknow¬ 
ledgment of liability, in written pleas in another case, that the account in 
question had not been settled, saved bar of limitation. Held, that where the 
existence of an account is admitted, the inevitable deduction must be that the 
person making such an admission acknowledges his liability to pay his 
debt, if any debt is found against him.2® 

(4) A statement by a debtor was as follows:— 

“The debt due to the creditor K. B. was a mortgage debt. It ripened 
into a decree. He gave me a letter that he would proceed against the 
mortgaged properties only, and would not proceed against my person”, adding 
“these debts were due by me along with others but they were paid by me 
alone. I therefore owe no debts to any of my creditors”. Held, that the 
statement only meant that there was no claim against the person of the 
deponent, but there was a clear admission of the existence of a debt which 
amounted to an acknowledgment under S. 19.^° 

(5) A muchalka given by a tenant at the end of a fasli, containing an 
undertaking to pay instalments of rent at dates then passed, amounts to an 
acknowledgment of liability for purposes of S. 19, Limitation Act.®i 


V. Venkatachalam, 1935 Mad. 287; and Gayadin v. Kalka Singh, 119 I.C. 
565 (All.). 

24. Kandctsami Reddi v. Suppammal, (1922) 45 Mad. 443 (447) ; also 
see Tallapragada v. Maddu Rarmreddy, (1924) 82 I.C. 933. 

25. Suhramania Aiyar v. Veerdbadra Pillai, Mad. 464=70 1.(3. 

593=1921 M.W.N. 475. 

26. Compare Muthukumara v. Chokkalinga, (1923) 73 I.C. 952=1923 
M.W.N. 634=17 L.W. 674. 

27. Shamdevi v. Bhagwat Dayal, (1925) 85 I.C. 584=1925 All. 353. 

28. The Official Assignee v. Subramania Aiyar, 77 I.C. 740=1924 Mad. 
286=46 M.L.J. 1. 

29. Ganga Sahai v. Khasan Chand, 1 Lah. 357. 

30;- Tallapragada v. Maddu Ramireddy, (1924) 82 I.C. 933=1924 Mad. 
.856. • • 

31. Venkatagiri v. Sheikh Bade Saheb, (1898) 22 Mad. 32. 
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(6) An acknowledgnnient admitting that plaintiff has a good and 
subsisting claim is suHicient for the purpose of reviving limitation under 
S. 19 of the Act, although the amount due to plaintiff is not specified nor 
is it addressed to plaintiff. *2 

(7) But, recital of past events cannot be construeil as acknowledgments 
of existing liability, e.g., where the defendants stated in a previous suit that 
they had received a certain amount as earnest money, which had been re¬ 
paid by delivery of goods. 

(8) Where the words used were: “This amount of Rs. 600 and odd 
also I was bound to pay under the original understanding, but the plaintiff 
paid it, as a warrant was brought for his arrest," it was held that these 
words admit that a liability existed at the time of the original under¬ 
standing but they do not admit any liability as existing at the time the state¬ 
ment was made.®^ 


(9) Where the defendant purported to say “no doubt there is a contract 
into which we entered but no money is liable to be paid under the contract 
because I am prepared to see the contract through, held, it did not amount to 
an acknowdedgment. 


647. An allegation that the debt or liability existed at some 

past date, but has since ceased, by payment or 
of - - - . 


Admission 
debt, with qualifica¬ 
tion of pajmient or 
discharge. 


discharge is not an acknowledgment of a sub¬ 
sisting debt or liability within the meaning of 
S. 19, Limitation Act. It has been noticed in 
the last paragraph that an acknowledgment 
must be a conscious and distinct admission of an existing liability 
or jural relation between the parties, though it need not be express. 
In view of the Privy Council judgment in Manx Ram v. Riip 
Chand,^^-^ the acknowledgment need not be express, but there should 
be circumstances from which it may be inferred that the liability is 


subsisting.®’’ It is not necessary for the acknowledgment to be ope¬ 
rative, that it should go further and state that the debtor was bound 
to pay any particular sum or such sum as may be found due against 
him.®® A plea of accord and satisfaction of a debt by reason of an 
agreement said to have been entered into between the parties at an 
earlier date, cannot be said to operate as an acknowledgment of a 
special liability at the time the plea was put in. Where a plea sets 
forth that the money is not owing, with a claim by way of set-off 
in the alternative, such a plea is not an acknowledgment of liability®”; 


32. Abdul AH V. Goldstein, 43 P.R. 1910. 

33. Kalu V. Mekru Mai, (1916) 32 LC. 497=41 P.R. 1916 (P.C.). 

34. Periavenkan v. SuhTamanian, 20 Mad. 239. 

35. Muthu Cheitiar v. Venkatachallani, 1935 Mad. 287=1935 M.W.N. 

237. 

36. Hukumat Singh v. Nenumal Rejhumal, 1928 Sind 45=104 I.C. 

572=22 S.L.R. 117. 

36-a. 33 Cal. 1047 (P.C.). 

37. Rallia Ram v. Budhuram, 1925 Sind 181=79 I.C. 914—17 S.L.R. 

324. 

38. Hukumat Singh v. Nenumal Rejhumal, 1928 Sind 45=104 I.C. 572. 

39. Shaik Meera Saheb v. Nainar, (1913) 21 I.C. 30=23 M.L.J. 259. 
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even though the liability has not in fact been discharged.'*^’ Expl. I 

seems only to embrace the cases of qualified statements admitting 
existing liability. ® 

Illustrations. 

^ ^ acknowledgment of the original making of the mortgage-deed 

and of possession having been taken under it, coupled with the allegation 

of the subsequent execution of other deeds superseding the mortgagf and 

altering the relation of parties, is not a sufficient acknowledgment witWn 
the meaning of S. 19. Limitation Act.^i owieagment within 

^ An admission of having received a certain amount as earnest monev 

5 °, "'i* that the amount had been more than repaid bv 

tion Act.« acknowledgment for purposes of S. 19, Limita- 

V ^ statement that there was once a debt but that the defendant had 

of thrAcl.*’ acknowledgment within S. 19, Expl. I 

(4) A statement that plaintiff quitted defendant's service He was 
owed certain pay, but the defendant has his receipt in full of all demands 

fan acknowledgment.« Also, a statement that defendant 
thought he had paid it and had the receipt at home" was not sufficient 
though It was not shown that the statement was correct.-*5 Similarlv a 

ment that * I did owe money but I have already paid it,” held not sufficient 
as an acknowledgment of debt.^e ^ sutlicient 

(5) An acknowledgment that the amount due under a decree had been 

mention in the receipt showing payment under 
c cree, tl^t any portion of the decree remained unsatisfied, held, not to con- 

tfes undf deTrce“« of proper- 

648. It has been noticed already that an acknowledgment of a 
Acknowledgment subsisting liability need not be express; it 
fnimplied, may be by implication; but the implication 

or properL° ^ necessary implication so that the 

T-. , ■ , acknowledgment is clear and unequivocal" 

the acknowledgment must, further, distinctly and definitely relate to 

40. Wood, 1 st Edn., pp. 134 (170). ’ 

41. Ramdas. v. Brijnundan, (1882) 9 Cal. 616. 

5"!^ il/ol V. Mai, (1916) 41 P.R. 1916=32 I.C. 497; also 

sec and cf. Ganga Sahat v. Khazan Chand, 1 Lah. 357 . 

■Pr. 11 ^^' V. Thangavelu, (1919) 42 Mad. 637=50 I.C. 380; 

oJlowcd 5o//a/ira^a^a v. Thammanna, 40 Mad. 701=35 I.C. 575; also see 
Lfiatterdhart v. Nasth Singh, (1924) 78 I.C. 919 (Pat.). 

44. Darby and Bosanquet, p. 81; Rustomji, p. 167. 

45. Wood, 4th Edn., p. 399 . 

46. Ibid., p. 464. 

8 O^W Prasad v. Sheo Dulary, 134 I.C. 1022=1932 Oudh 154= 

c 7 .f®* Behary v. Raj Narain^ 30 Cal. 699=7 C.W.N. 651; Bihi 

V. Mir Mohamad, 32 I.C. 548; Dharma v. Gobind, (1884) 8 Bom. 99; 

V. Srtmvasa, (1883) 6 Mad. 182; Rallia Rant v. Budhu- 

548'anT55Vc^*^2 181=17 S.L.R. 324; Relied on 32 I.C. 
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the liability in dispute and not to any liability.In 

Jetgannath v. Kunwar Giridar it has been held 

that if the acknowledgment of liability is capable of be¬ 
ing identified with the liability sought to be enforced in the 
suit by independent parol evidence, it should be regarded as suffi¬ 
cient. The acknowledgment may be sufficient though it omits to 
specify the exact nature of the right; but there must be a definite 
acknowledgment in respect of the property or right claimed,^'* An 
acknowledgment to save limitation must point with reasonable cer¬ 
tainty not merely to a liability, but the liability out of which it 
arises.^ As the Allahabad High Court 
Singh^ 

“the acknowledgment of liability must be a conscious admission of an 
existing liability in respect of the identical property or right in res¬ 
pect of which the suit or application is afterwards made”. 


Illmtratious. 

(1) Where a second bond made reference to a former unpaid bond, 
the suit on the basis of the first bond was saved from being barred by reason 
of the implied acknowledgment of liability.® 

(2) The assignee of a subscriber to a chit fund wrote to the manager 
of the fund asking for payment of the subscription amount due to his 
assignor. The reply saying that no assignment was shown him, and also 
because other claimants demanded the amount for themselves, was held to 
amount to an acknowledgment of liability.'* 

(3) An acknowledgment in respect of the amount due as principal docs 
not include an acknowledgment for liability to pay interest.® 

(4) In a suit for the taking of the accounts of a dissolved partnership, a 
plaintiff is not required to prove more than an admission by the defendant 
from time to time of the existence of partnership accounts between the 
parties, and his obligation to settle such accounts. It is not necess^y for 
the acknowledgment to be operative that he should go further and state 
that he was bound to pay any particular sum or such sum as may be found 

due from him.® 

(5> An objection filed in answer to an application for execution 
of a decree by the arrest of the judgment-debtor, to the effect that the 
debtor was a poor man and that warrant of arrest should not be executed, 

49 . Gobal Raq v. Hari Lai, (1907) 9 Bom.L.R. 715; Relied in Fillip 
S’ Co. V. Mahomed Alii Essaji, (1920) 55 I.C. 822—13 S.L.R. 183; a so 
see Hingtt^ v. Heramba, 8 I.C. 81 (Cal,). 

49-a. 1930 All. 368. 

50. Meharban Singh v. Panna Lai, (1925) 89 I.C. 617 1926 All. 75 

A.L.J. 869. ^ ^ ^ ^ __ 

1. Kamal Krishna V. Rai Kedarnath, (1909) 1 I.C. 34—10 C.L.J, 517. 

2. 119 I.C. 565=1929 All. 332. 

3. Arur Singh v. Partap Singh, 131 P.R. 1919=53 I.C. 425. 

4. Subbarao v, Parasurama, (1918) 46 I.C. 973=34 M.L.J. 551. 

5. Fillip <5* Co. V. Mahomed Alii Essaji, (1920) 55 I.C. 822 13 

SLR- 183. 

6 . Hukumat Singh v. Nenumal Rejhumal, 1928 Sind 45=104 I.C. 572— 
22 S.L.R. 117. 
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could not be construed into an acknowledgment of the decretal debt within- 
the meaning of S 19.^ But. an application of an arrested judgment-debtor . 
praying for his release and for an order to pay the decretal amount by instal¬ 
ments, IS an acknowledgment of liability in respect of a right within the 
meaning of the section.» 

(6) Where on the back of a mortgage-bond executed by certain persons 
there was an endorsement, by the mortgagors or their representatives, that 
money was paid on account of the principal, as per separate accounts, held 

that the endorsement constituted an acknowledgment of whatever balance 
might be found to be due.® 

(7) A recital of first mortgage of 1862, in favour of A, in the second 

mortgage of 1869, in favour of B, gives a fresh starting point of limitation 
tor a suit to enforce the first mortgage.^® 

. Whore an admission made in writing and signed 'by the tenant that 

he held the land as a permanent tenant at a higher rent could not be effective 
as acknowledgment when the landlord was claiming a different right vi^. 
that the tenant entered as a chalgami tenant for one year, and continued in 
possession without executing a fresh agreement. 

649. As pointed out in SukhamoHi Cho-TvdhTCLni v. I shaft 

Specification of an acknowledgment need not 

legal consequences syecify every legal consequence of the thing 
not necessary. acknowledged. From an acknowledgment 

of a debt follow the legal incidents which flow 
from the existence of a liability.^^ In fact an admission by a mort- 
gagor of Ins liability under the mortgage carries with it an admission 

•if ^o which the mortgagor might be entitled under 

The nioi tgagee s acknowledgment of a mortgagor's title, may, 

treated as an acknowledgment of the mortgagor's 
itabihiy to be redeemed. Such liability is a legal consequence of the 
thing acknowledged.^-^ If a person admits a right it is a necessary 
implication that he also admits the legal consequences of that right.^® 
The light to take legal steps for enforcing a right need not be ex¬ 
pressly acknowledged if the right itself is acknowledged.^^ The 

7. Lachman Das v. Ahmad Hassan, (1917) 39 All. 357. 

8. Vithal v. Gopal Rao, (1909) 1 I.C. 240=5 N.L.R. 8. 

9 Prasanna Kumar v. Niranjan, (1921) 64 I.C. 988=48 Cal. 1046 
=26 C.W.N. 213. 

10. Rala Ram v. Bhana Mai, (1932) 140 I.C. 177=1933 Lah. 33. 

11. Venkataramanayya v. Srinivasa Rau, 6 Mad. 182. 

12. 25 Cal. 844 (851) (P.C.); Relied in Kamal Krishna v. Rai Kedar 
Nath. (1909) 1 Ind. Cas. 34=10 C.L.J. 517. ' 

13. Ram Autar v. Beni Singh, 1922 Oudh 135=68 I.C. 196=25 O.C. 

89. 

14. Thakur Basan Singh v. Rampal Singh, 51 I.C. 985=6 O.L.J. 248; 
cited in Ram Autar v. Beni Sin]gh, supra. 

15. Kalliani v. Narain, (1914) 28 I.C. 69=28 M.L.J. 266; Uppi Haji 
V. Mammavan, (1893) 16 Mad. 366. 

16. Mani Ram v. Rup Chand, 33 Cal. 1047 (P.C.); Relied in Guru 
Charan v. ^urendra Krishna, (1914) 22 I.C. 650 (Cal.). 

17. Suhhalakshmi Ammal v. Ramalinga, (1918) 48 I.C. 298 (Mad.). • ' 
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' right acknowledged must be of the same description as the right 
which is the subject of the suit.^® 

Illustrations. 

(1) A recital in a sale-deed that a sum of money has been left with the 
vendee to pay off a mortgage executed by the vendor, does not amount to 
an acknowledgment of the right of the mortgagee to obtain possession of the 
mortgaged property so as to enable the mortgagee to claim that limitation for 
a suit for possession began to run from the date of sale-deed.^® 

(2) An acknowledgment by a judgment-debtor of the amount due by 
him under a mortgage decree is sufficient under S. 19, Limitation Act, to 
save limitation for the purpose of making an application for a final decree 

for sale. 

(3) Where a person admits that land of which he is in possession at 
the time, is the property of another, he admits that he is liable to restore 
it to that other.21 

(4) A sub-mortgage by a mortgagee was held to be a valid acknowledg¬ 
ment that the property was on that debt held under mortgage debt. The 
recital “the land was kept under mortgage by my ancestor from I. U.” was 
sufficient acknowledgment of the plaintiff’s right to redeem .22 

(5) In a suit for contribution in respect of a joint debt, the acknow¬ 
ledgment by the defendant, a co-owner, in a petition that a debt was a 
joint debt was held sufficient to save the bar of limitation, under S 19, 
Limitation Act, because the acknowledgment of the joint debt involved an 
admission of liability to pay his share of the joint debt .22 

(6) Where one of the executors of the w'ill of a creditor, stated in 
his application for probate, that for the last five years he had current 
account's with the deceased; and the alleged indebtedness does not affect 
his right to apply for probate, the statement was held to amount to a 
sufficient acknowledgment within S. 19.24 

(7) An application referring to the decree “as an outstanding » 

was held to contain an acknowledgment within the meaning of S. 19. 

(8) In a suit for redemption, the statement by defendant tliat the pre- 
decessor-in-title “took the property on kanom, and the same right devolved 
upon the writer through an assignee,” was held to be an acknowledgment 
of a subsisting liability tmder the kanom. 


18. Beni Madho v. Birhal Singh, (1918) 46 I.C. 813 (Oudh) ; also see 
Andiappa v. Alasinga, 36 Mad. 68 (70). 

19. Ibid., 46 I.C. 813 (Oudh). 

20. Subhalakshmi v. Ramalinga, (1918) 48 I.C. 298 (Mad.). 

21. Guru Charan Saha v. Surendra Krishna, (1914) 22 I.C. 650 (Cal.). 

22. Motilal Jadav v. Samal Bechar, 1930 Bom. 466=32 Bom. L. R. 

1905=54 Bom. 625=128 I.C. 417 (F.B.). _ 

23. Sukhomoni Chowdhrani v. Ishan Chunder, 25 Cal. 844-25 l.A. 


95=2 C.W.N. 402 (P.C.). 

24. Mani Ram Seth v. Seth Rup Chattd, 33 Cal 


1047=33 l.A. 165 




(PC.). 

25. Bacharaj v. Bahaji, 21 I.C. 407=38 Bom. 47- 

26. Kalliani Amma v. Narayanan, (1915) 28 I.C. 
=1915 M.W.N. 105. 

86 ’ 


15 Bom. L. R. 930. 
69=28 M.L.J. 266 
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(9) A description of lands by a testator in his will, “as demised to me 
on kanom was held to amount to a sufficient and valid acknowledgment. 2 T 

^ balance due upon taking accounts, an admission 

that accounts must be taken and settled would be a pertinent acknowledg- 
ment; but the asking for an account in response to a creditor's demai^ 

for a definite sum of money would not amount to an acknowledgment 
within S. 19, Limitation Act.28 

, Where a house-owner who received from a contractor a bill for 

building work done by him wrote that the bill was incorrect in parts and 
that the work was unfinished but promised to examine the work and the 
estimates and see what was due. It was held that this was not an acknow¬ 
ledgment of liability within the meaning of S. 19, Limitation Act. 29 

02) Wheie the defendant asked for the accounts to be settled and 
arrangements to be made for his convenience in respect of the balance 
saying he would pay, and the plaintiff would receive the balance, or defend! 

Wgm^nt vvTthin S 19 performing service, held to be an acknow- 


.nH plaintiffs shipped goods on defendant’s steamship, 

and short delivery was certified by defendant's agent, held, that from the 
acknowledgment of non-delivery followed the legal incident of the com¬ 
pany s position to pay compensation in respect of non-delivery. 


admission of liability to pay interest due on a mortgage-deed 
contained in the bonds executed subsequently, amounts to an acknowledg¬ 
ment of liability under the mortgage, including liability to give possession 

to the mortgagee.32 


650. CONDITIONAL ACKNOWLEDGMENTS._^In 

Mani^ Ram v. Ritp Chand,^^ it was held that an acknowledgment of 
liability, if the balance on investigation should turn out to be against 
the person making the acknowledgment, is sufficient acknowledgment 
under S. 19, Limitation Act, and their Lordships saw no reason for 
drawing any distinction in this respect between the English and the 
Indian law. In the case of a conditional promise to pay the debt, 
and evidence that the condition has been performed, there is a suffi¬ 
cient acknowledgment to give a new period of limitation from the 
date of the acknowledgment. Their Lordships opined that an 
unqualified admission, and admission qualified by a condition, which 
is fulfilled, stand upon the same footing.®^ Accordingly, an acknow¬ 
ledgment of the plaintiff’s right to have accounts taken and of the 


27. Uppaji V. Mammavan. 16 Mad. 366=3 M.L.J. 191. 

28. Andiappa v. Alasinga Naidu, 36 Mad. 68 (70) ; also see Bhogi 
Reddi V. Maddekara, (1924) 80 I.C. 355=1924 Mad. 619=46 M.L.J. 468. 

29. Jogeshvoar v. Raj Narain, (1904) 31 Cal. 195. 

30. Pandurang v. Maruti, (1928) 30 Bom. L. R. 688; Relied in Vel~ 
chand Ganesh v. Bhagwandas Bhaichand, 1931 Bom. 74=32 Bom. L. R 
1390=128 I.C. 911. 

31. Haji Ajam v. B. & P. S. N. Co., (1902) 26 Bom. 562 (569). 

32. Anant Rant v. Inayat AH, (1922) 68 I.C. 185=2 L.L.J. 549. 

33. (1906) 33 Cal. 1047 (P.C.). 

34. (1906) 33 Cal. 1047 (1058) (P.C.). 
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•defendant’s liability to pay any balance (if such there sliould be) 
against him is sufficient to satisfy S. 19 of the Limitation Act.^® An 
acknowledgment of a conditional liability will not, under S. 19 of 
the Limitation Act, give a fresh start as long as the condition re¬ 
mains unfulfilled. There must be an unqualified admission, or an 
admission qualified by a condition which is fulfilled.^® There need 
not be a promise to pay but the document in question must on a 
fair reading amount to an admission of liability, absolute or condi¬ 
tional, and in the latter case the condition must be fulfilled.” A 
request to arbitrators to settle accounts coupled with an undertaking 
to be bound by whatever sum is fixed as payable by their award, 
.amounts only to a conditional acknowledgment of liability which 
will not save limitation if the arbitration falls through and the 
reference does not fructify into an award.®® The mere fact that 
the parties agree in writing to refer matters to arbitration docs not 
amount to an acknowledgment, if the arbitration proves abortive, 
imless the submission contains on unqualified acknowledgment of 
the debt.®® But where the parties disputing a certain liability express 
their readiness to undertake to discharge the liability if it were 
found by the arbitrators to be existing, the agreement to refer and 
the award thereon would amount to an acknowledgment of liabi¬ 
lity.^® It was held in a Sind case that recitals in a reference to 
arbitration to settle partnership accounts and not denying any 
liability to pay under it would amount to an acknowledgment to 
render account in Court and to pay what was found due by him: 
but a distinction has to be drawn in this case and between the case 
where a reference recites that the factum of liability is denied and 
is also to be decided by the arbitrators. In this case, if there is 
no award, there is no acknowledgment of a liability, but a denia 

of it.^^ 


651. UNCONDITIONAL ACKNOWLEDGMENT.—In 

In re Rivers Steam Company Lord Justice Mellish laid it down 
that an acknowledgment to take the case out of the Statute of 
Limitations, must be either one from which an absolute promise 
to pay can be inferred, or secondly, an unconditional promise to 


35. (1906) 33 Cal. 1047 (1060); Relied on Sitayya v. Rauuareddt. 

(1887) 10 Mad. 259. 

36. (1906) 29 Mad. 519. 

37. Dehji Gheldbhai v. R. D. Mehta & Co,, 1935 Cal. 255—39 C.W. 

N. 139=60 C.L.J. 396=155 I.C. 721. ^ ^ ^ 

38. P Narayanaswami v. Gangadhara, ^ ^ ^ ^ 

«ee Bollapragada v. Thammanna, (1916) 40 Mad. 701—35 I.C. 575. 

39. Bollapragada v. Thammanna, (1916) 40 Mad. 701; also see Hals- 
ajury, VoL XIX, p. 66 and Banning, p. 45. 

40. ^ Phul Singh v. Bhojraj, 1927 All. 488 (2)=49 All. 801. 

41. Hukutnut Singh v. N'enu Mai, 1928 Sind 45. 

42. * L.R. 6 Ch% App. 822 (828). 
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pay the specified debt, or thirdly, there must be a conditional pro¬ 
mise to pay the debt, and evidence that the condition has been per¬ 
formed. This authority has been followed by the Judicial Com¬ 
mittee in Maniram v. Rupchand,^^ where the third proposition of 
Lord Justice Mellish has been applied to the interpretation of S. 19 
Limitation Act: and it has been held that 

an unconditional acknowledgment has always been held to imply a promise 

to pay, because that is the natural inference, if nothing is said to the- 
contrary”. 

In another case of high authority, Spencer v. Hemmerde,^ discusses 
at length the English law on the subject of acknowledgments suffi¬ 
cient to take a case out of the statute of limitations. Briefly the 
rule applied in that is that ^ 

acknowledgment in writing which satisfies the Act (9 Geo. IV 
c. 14;, there arises by implication a promise by the debtor to pay the debt”.* 

In England such acknowledgment may be made either before or 
after the debt has become time-barred^L* but in India an acknow¬ 
ledgment to come under S. 19, Limitation Act, need not contain 
an express or implied promise to pay, and it must be made before 
the expiry of the period of limitation, unless the cause of action 
arises fresh on an express promise to pay a time-barred debt under 
S. 25, cl. (3) of the Contract Act.^® In Balmokand v. Wazir 
Chand,^'^ a condition attached to the future, and not to the past, by 
a co-sharer in possession was not held to amount to an intention to 
exclude his co-sharer, and was held to be an unconditional acknow¬ 
ledgment of title within the period of limitation. 

In order that a written acknowledgment may be of avail to a 
plaintiff it is necessary that it must be a clear and unambiguous 

acknowledgment specifically admitting liability in respect of the 
debt sued upon.'*® 

Illustrations. 

(1) A letter which merely says that the writer will sign it after looking 
into the accounts, is not an acknowledgment of liability to pay the amount 
stated to be due in the hatchitta of a particular year. 49 But, where the 
words used were “As I am leaving for England in a day or two, I am 

43. (1906) 33 Cal. 1047 (1058) (P.C.). 

44. (1922) 2 A.C. 507=91 L.J.K.B. 941. 

45. Satyakel Dutt v. Roniesh Chunder, 1933 Cal. 658=60 Cal. 714= 
146 I.C. 834. 

46. Ganga Prasad v. Ram Dayal, (1901) 23 All. 502=1901 A.W.N. 
150; also see Ghulam Murtaza v. Fasih-un-nissa, (1935) 152 I.C. 370; and 

Manganlal Harjihhai v. Amirchand Gulabji, 1928 Bom, 319=112 I C 24 
=52 Bom. 521. -v.. 

47. 79 I.C. 279 (Lah.). 

48. Ghulam Murtaza v. Fdsih-un-nissa, (1935) 152 I.C. 370; also see 
S. 648, ante. 

• » 

49. Bhairo Prashad v. Gajadhar Parshad, .(1914) 23 I.C. 587. 
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unable to go into any more of your atTairs, but the details of your account 
are with agent in our Delhi office, and if you will see him, he will be 
jpleased to settle you up,” it was held that it was an unconditional acknow¬ 
ledgment of debt implying a promise to pay.^^^^ 

(2) In reply to a letter enclosing bill for work done the defendant 
wrote: “The bill glanced over is incorrect; large amounts have been wrongly 
introduced. I will first have the work examined, then I will examine the 
estimates and after deducting what has to 'be deducted I will see what is 
due.” Held, that the writing was not an acknowledgment of liability 
'within the meaning of S. 19, Limitation Act.^ 

(3) A letter requesting the defendant to furnish a copy of 
■Statements of accounts; or a letter requesting the defendant to send his 
gumashta with his account-books, held not amounting to an acknowledgment 
0‘f liability under S. 19, Limitation Act^: but a letter by a debtor to his 
creditor definitely asking the latter to send a copy of his account showing 
-what amount was due by him to the creditor is a sufficient acknowledgment 

for purposes of S. 19, Limitation Act.® 

(4) But, where the abichahtarfta contained an acknowledgment that 
-.acCotints remained unadjusted which the arbitrators w’ere to adjust, it could 

be relied upon as acknowledgment within S. 19, Limitation Act.^ 

(5) Similarly, where the defendant denied that any balance would be 
found due to plaintiff, but admitted that accounts should be taken, and that 
he would be liable if any balance were found due to the plaintiff, it was 
held that the defendant had made an acknowledgment of the debt 
unconditionally. ® 

(6) A statement contained in a letter that, if upon a comparison of 
accounts any amount is found due by the writer of the letter he is prepared 
to pay it, is a sufficient acknowledgment of liability under S. 19, Limitation 
Act.® Similarly, where the writer admitted the existence of a running 
account between the parties, and went on to say that his representatives 
would compare accounts and pay what was found to be due, it was held 
■that the words were a clear admission of liability within the meaning of 

-S. 19.7 

652. EXPLANATION I: , INSTANCES.— It has been 
noticed in S. 644, ante, that the section is construed very liberally. 
The interpretation of what constitutes an acknowledgment under 
•S. 19, as explained by Explanation I, attached to the section is as 
wide as it can possibly be.® Admissions however indirect can be 

II ■ J "* ~ 

50. Mahomed Abdulla Khan v. Ford and Macdonald Co., 1930 All. 
124=124 I.C. 24. 

1. J'ogeshwar Roy v. Raj Narain Mitter, (1903) 31 Cal. 195. 

■ 2. Andiappa Chetty v. Devarajulu, (1911) 36 Mad. 68=12 I.C. 378. 

• *3, Kirpa Ram-Kashi Ram v. Devidayal-Mal Dhanraj, (1927) 101 I.C. 
344=1927 Lah. 832=28 P.L.R. 169=9 L.L.J. 146. 

4. Janardhan v. Radha Bullav, (1919) 53 I.C. 898. 

5. Sitayya v. Ranga Reddi, 10 Mad. 259 (265) ; Relied in Manx Ram 

- v. Rupchand, 33 Cal. 1047 (P.C.). 

' t:.- Joharmal Mathurada} v. Hiralal Shewchand, 1928 Pat. 221—7 Pat. 

.238=107 I.C. 533. * , ^ 

7. Sant Lai v. Beni Prasad, 1925 All. 340=87 I.C. 985. 

; : ; • 8. Anant Ra^ v. Jnayat Ali/{1922') 68 I.C. 185=2 L.L.J. 549. 
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sufficient as acknowledgment.® An admission of liability is all that 
is required for purposes of S. 19, and there is no necessity of a 
promise to pay express or implied, so far as Indian law is con¬ 
cerned. See para. 645, ante.'^^ An acknowledgment to be opera¬ 
tive under S. 19, must be an acknowledgment of a subsisting debt 
or liability, which is required to be a conscious acknowledgment of 
habilit}^ or debt being due at the time when the acknowledgment 
IS made. See para. 646, anfe.-^^ A debt which is not admitted to 
be unsatisfied, but which is alleged to have been paid or discharged 
amounts to a denial of the debt being in existence or subsisting 
and such an admission in respect of the debt in the past is not 
what Explanation I contemplates. See para. 647?^ An acknow¬ 
ledgment may be conditional, to come in under S. 19, provided the 
condition has been fulfilled.An unconditional acknowledgment 
implies a promise to pay, and is effective under S. 19.^^ Some 
instances where acknowledgments have been held sufficient or 
otherwise have been given in paras. 644 to 651, ante. Other 

instances, may be usefully consulted as under, illustrative of the 
meaning and scope of Explanation I, S. 19. 


652-A. SUFFICIENT ACKNOWLEDGMENTS. 


(1) “I know that I owe the money, but the bill I gave is unstamped. 

Insufficiently stamped, and I will never pay it” : 
or, “I cannot afford to pay my new debts, much 
less the old debt due to you”: would be sufficient 
as acknowledgment under S. 19 A letter say- 
I won t pay you, but that I can’t do 


Refusal to satisfy 
obligation. 

ing “It is not that . - uui tnar i can't do 

^ prospect of being able to repay the capital 

at present, held sufficient to take the case out of the statute, as there was 
no repudiation or denial of obligation, only poverty or inability of means 
to pay an obligation which exists. a debtor saying that “I cannot give 
you credit for any thing . ... a third party has sent me a notice that 
the amount was due to him .... and you have not shown me the deed 
ot assignment,” amounts to an acknowledgment of liability .it 

K ^c^^*^owledgments, not implying a promise to pay, which have 

been held not sufficient as acknowledgments in England, will come within 


9. Shah Muhammad v. Ahmad AH, 1935 Oudh 170. 

10. Benode Behary v. Raj Narain, (1903) 30 Cal. 699 (Per Sale, J.) ; 
also see Perumal Goundan v. The Official Liquidator, (1920) 58 I.C. 446 
(Mad.); and Dehji Ghelahhai v. R. D. Mehta, 1935 Cal. 255. 

11. Periavenkan v. Suhramanian, (1896) 20 Mad. 239; Muthu v. 

Venkatachalam, 1935 Mad. 287 and Gayadin v. Kalka Singh, 119 I C 565 
(All.). 

12. Hukumat Singh v. Nerumal, 1928 Sind 45. 

13. See S. 650, ante. 

14. See S. 651, ante. 

15. Cf. A. Court V. Cross, 3 Sing. 329 j Sanning, pp. 42 and 50* l^itra 
Vol. I, p. 385. 

16. 1922 A.C. 507. 

17. Suhha Rao v. Parasurama, 46 I.C. 973 (Mad.). ; 
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terms of Explanation I to S. 19, Limitation Act, c.y.^ “I admit the debt, 
but I have not made up my mind to pay"; or "I owe the money, but 
I cannot tell you when or how' I am to pay it" ; or "1 do not intend, or 
cannot afford to pay the debt".^® 


(3) Where the debtor said “I know that I owe the money, but I will 
never pay it”; or “I owe the debt, bvit I will not pay it unless I atn com¬ 
pelled to by law-” ; or "I ow’c the debt, but am too poor and cannot pay it” ; 
or ‘‘I owe the debt, but am under no obligation to pay it"; the statement 
does not save it from the operation of statute in England, but in India such 
acknowledgments would probably suffice.A letter from defendant to 
plaintiff giving reasons for declining to pay, was held sufficient acknowledg¬ 
ment even under English law'. 20 

(4) In England, an acknowledgment coupled wdth a claim to set-off 

implies a promise to pay the excess of the admitted 
Claim to set-off. debt over the amount claimed by w'ay of set-off; 

but in India an acknowledgment of debt, insisting 
at the same time on a set-off is an effective acknowledgment because it lulls 
wdthin the scope of Explanation I to the section .21 


(5) A request for time to pay is sufficient acknowdedgment even under 
.•of the stricter doctrine of English law, based upon 

the theory of an implied promise to pay. For 
to pay. example. “You must allow me a little time to manage 

with you about money owed" ; or "Let matters remain as they are for a 
short time, and all will be right" ; or “in reply to your statement of account, 
I am ashamed the account has stood so long” ; or “I must beg to trespass on 
your kindness a short time longer till a turn of trade takes place," were 
held to be a sufficient unconditional acknowdedgment even under English 
law. 22 


(6) An executor’s advertisement to creditors to send in their claims is 

not sufficient acknowledgment of a debt by the 
Advertisement or person against whom the debt or liability is to be 
notice to creditors charged. But if a debtor, or (if he is dead) his 
■^Q bring in claims, representative advertises for creditors, it may 

amount to sufficient acknowledgment, e.g., where 
a notice was issued by the Court of ^Yards to certain creditors inviting 
them to produce their accounts .23 

(7) Both in England, and in India, the acknowledgment need not con¬ 

tain an admission that a precise sum is owdng, but 
Admission of un- an acknowledgment that something is or may be due 
settled accounts. is sufficient .24 In a suit for balance due on taking 

accounts, an admission that accounts must be taken 


18. Wood, 4th Edn., p. 345; Rustomji, p. 176. 

19. Wood, 4th Edn., p. 383; Ibid. 

20. Wood, 1st Edn., p. 131; Ibid., p. 177. 

21 Banning, 2nd Edn., p. 54; also see Ftnk v. Buideo Das, (1899) 
26 Cal! 715 (722) (Where the defendant’s letter did not dispute the amount 
of rent due, but there was a claim to set-off certain items as agains 1 

which would reduce the amount due). o -.z. ^ t; W 

22 . Ruslomii. p. 177; also see Cornford v. (’859) S H. & 

N. 13; Holmes v. Mackrelt, (1858) 3 „„ ,p ^ •> 

23 Belt Maharani v. The Collector of Etamah, 17 All. 198 (P.C.). 

, 24 ! Rustomji. p. 179, citing (1871) 6 Ch. App. M2; (1876) 1 Ex. D. 
72; (1881) 18 Ch. D. 254 (274) ; (1889) 42 Ch. D. 424. 
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and settled is a pertinent acknowledgment.25 a letter advising a certain 
remittance by defendant to be credited in his account with plaintiff is an 
acknowledgment o£ some outstanding balance in an existing account 
\\ here the liability to account is admitted, in part, the admission does not 
under S. 19 of the Limitation Act, operate to save the entire right. For 
example, where in a suit for taking accounts of a partnership, the defend¬ 
ant s letter admitting liability to account up to the year 1904 was relied upon 
the plaintiff s claim was held saved up to the year 1904 and not further 27 
An acknowledgment to the effect that the accounts have to be settled, and 
will be paid if the balance is ascertained to be in the claimant’s favour will 
be a conditional acknowledgment, effect when the condition is fulfilled 28 
An admission by defendant of existence of a running account, and sayin- that 

on comparison of accounts, the amount found due would be paid is a^clear 
acknowledgment under S. 19, Limitation Act.29 p , a ciear 

(8) Where the defendants wrote to plaintiff requesting them to call 
a. r. j settle about the shipments, and accounts fail- 

fof accounJ"^demand the same through 
for account. attorneys, the letters were held to be a sufficient 

^ . acknowledgment of liability although the defend- 

Lc ion?- ihe ' compensation on the Sal 

sact ons. The sending m of an account by the creditor, and the failure 

of the debtor to object is not an implied acknowledgment, ai The defendant 
m asking for an account with vouchers, impliedly promises that he will 
examine account, and pay the amount due. 32 Asking for further parti¬ 
ed e^'a^lv^'^hrooThivT''^ ^ ^hich to ascertain 

clearly the position parties hold to each other” is sufficient acknowledgment 

law 33 A letter by a debtor to his creditor definitely 
asking the latter to send a copy of the account showing what amount was 
due by him to the creditor is a sufficient acknowledgment for purposes of 

the debtor denied that so much was due, and asked plaintiff to send an 
extract of the account to see whatever mistakes may have crept in this 
IS no acknowledgment: but if on receiving accounts, the debtor admits the 
correctness of the account, this would amount to a valid acknowledgment.35 


V. Maddekkara, 1924 Mad. 619 (1)=46 M L T 
Andiappa v. Devarajulu, 36 Mad. 68 (70) 
Keguna Nagendran v. Kuppusami, (1916) 36 I.C. 593 fMad.). 

27. Kali Das v. Danpadi Stmdari Dassee, (1918) 43 I.C. 893 (C^I ) 

28. Manx Ram v Rup Chand, 33 Cal. 1047 (P.C.) ; also see Arumuga 
V. Ramanadan, 59 I.C. 898 (Mad.). 

340=87 I.C. 985; and Johar- 
mal V. Htra Lai, 7 Pat. 238=1928 Pat. 221. 

30. Poorno Chunder v. Sasoon, (1898) 25 Cal. 496 (498) (F.B.). 

Lightwood, p. 347; Rustomji, p. 180. 

Ibid.; also see Quincy v, Sharpe, (1875) 1 Ex. D. 72. 

Lightwood, p. 346; Rustomji, p. 181, citing 1869 I. R. R. 3 Eq. 

« 

I T>^t^iV/aya/-Afa/ Dhanraj, (1927) 101 

^75^=32 P■ 9il=193i Bom. 74 

.688 ' ' ® ^390; Followed Pandurdng v. Mariiti, 30 Bom. L. R. 


31. 

32. 

33. 
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Repudiation 
existing liability. 


652-B. INSUFFICIENT ACKNOWLEDGMENTS.—In 

a case decided under the Bengal Regulation 
V of 1827, where the debtor admitting the 
making of a promissory note, zvhoUy repu- 
•diated his liability in respect thereof, the admission was held not 
amounting to an acknowledgment of liability.^*’ Where the letter 
or the document relied upon expressly states that there is no liabi¬ 
lity, and the liability is in fact denied and repudiated, limitation 
cannot be said to be extended under S. 19 of the Limitation Act.^^ 
It has been noticed in para. 647, ante, that an allegation that a debt 
existing in the past has been paid or satisfied, even if incorrect, 
will not give rise to an acknowledgment of liability under, S. 19, 
Limitation Act, as the acknowledgment though it need not be 
express, must be a distinct admission of the present existence of 
a jural relation between the parties.^® A letter saying “Send your 
demand: if jvtst, I will not trouble you’' is not a written acknow¬ 
ledgment of liability.®® A statement that there was once a debt, 
but that he had discharged it, does not amount to an acknowledg¬ 
ment of debt within S. 19, Explanation I of the Act.^® An acknow¬ 
ledgment that a debt was due, zvithout more, will be held to simply 
a promise to pay.^^ But, where the defendant says that in order 
to pay off the mortgage, the property was sold and passed into the 
possession of vendees, there is no valid acknowledgment of liabi¬ 
lity.^^ A letter saying “If I have to stump up, the sooner it is done 
the better,” the writing is insufficient as an acknowledgment.**® The 
defendant expressing a desire not to plead the defence of limitation 
to a claim does not involve an admission of present liability.^* An 
acknowledgment contained in the words “I will positively send 
you Rs. 30: and as a good son, I am bound to pay my deceased 
father's debts,” is only a partial acknowledgment for Rs. 30: and 
not an acknowledgement of an existing liability to pay the entire 
debt.^® A statement that beyond amount remitted, no sum is due 

is not an acknowledgment.*® 


36. Narbada v. Raghoonath, 2 Bom. H. C. R. 349. 

37. Debji Gheldbai v. Mehta Sr Go., (1935) 155 I.C. 721 

38. Rallia Ram v. Budhu Ram, (1925) 79 

and Hukumat Singh v. Nerumal, 1928 Sind 45—104 I.C. 572. 

39. Darby and Bosanquet, p. 61. 

40. Rangaswami v. Thangavelu, (1919) 42 Mad. 637. 

41. Mani Ram v. RiiP Chand, 33 Cal. 1047 (P.C.). 

42. Chatierdhari v. Nasih Singh, (1924) 78 I.C. 919 (920, 


(Cal.). 
Sind 181; 


920=1924 


Fat. 806. 

43. Shearman v. Fleming, 5 B.L.R, 619. 

44. Banning, pp. 51 and 52. 

45. Madhavrav v. Gulabhai, 23 Bom. 177 (180). 
-46. Appasami v. Morangam, 1935 Mad. 371. 
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2:0. (1) Where interest on a debt or legacy is, 

before the expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy, or by his agent 
duly authorized in this behalf, 

or where part of the principal of a debt is, before the 
expiration of the prescribed period, paid by the debtor or 
by his agent duly authorized in this behalf, 

a fresh period of limitation shall be computed from the 
time when the payment was made: 

[Provided that, save in the case of a payment of in¬ 
terest made before the 1st day of January, 1928, an acknow¬ 
ledgment of the payment appears in the handwriting of, or* 
in a writing signed by, the person making the payment.] 

(2) Where mortgaged land is in the possession of the 
mortgagee, the receipt of the rent or produce of such land 
shall be deemed to be a payment for the purpose of Sub- 
Section (1). 

Explanation.— Debt includes money ptayahle under o 
decree or order of Court. 

SYNOPSIS. 

Title I; Corresponding provisions. 

653. Previous Acts. 

654. English Law. 

Title II: Scope and application. 

655. Essentials of S. 20. 

656. Scope and application. 

657. Not applicable to suits under Art. 75. 

658. Not applicable to S. 48, Civil Procedure Code. 

Title III: Time for payment. 

659. Period prescribed by Act. 

660. Payment before expiry of period. 

661. Payment before due date. 

662. Payment during period of grace. 

Title IV: Mode of payment.* 

663. English principle of payment. 

664. Interest must be paid as such. 

665. Significance of the words "or such". 

666. Meaning of the expression “Interest as such”. 

667. Illustrative cases. . . ‘ 

668. Payment heed not be in money. 

669. Part-payment by adjustment of account. 
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676. 

677. 

678. 

679. 

680. 
681. 


Appropriation by creditors. 

Part-principal need not be paid as such. 

Payment by cheque. 

Payment luider compulsion. 

Constructive payment. 

Scope of cl. (2) : Applies to suits for sale or foreclosure. 

Title V: Form of payment. 

The proviso—Amendment by Act I of 1927. 

Law prior to Act I of 1927. 

Handwriting of person making part-payment. 

Mark of an illiterate person affixed to an endorsement. 
Payment by agent, through messenger. 

Present law. 

No time-limit for endorsement. 


682. 

683. 

684. 

685. 

686 . 

687. 

688 . 


689. 


690. 

691. 

692. 


693. 

694. 


695. 

696. 

697. 

698. 


Title VI: Payment by whom. 

Payment of interest—'by person liable. 

Distinction between ''debtor*' and “person liable”. 
Liability to pay need not be personal. 

Singular not including plural. 

Principal and surety. 

Payment of mortgage debts. 

Diflference in language of Ss. 19 and 20. 

Title VII: Authority of payment. 

Agent duly authorised : 

(1) Authority express or implied. 

(2) Relationship need not be contractual. 

(3) Guardian of a person under disability. 

(4) Karta of a joint Hindu family. 

Court of law as agent of debtors. 

Agent must act within authority. 

Agent need only be for payment. 

Title VIII: Payment to whom. 

Payment to creditor or his agent. 

Title IX: Effect of payment. 
Computation of fresh period. 

Title X; Explanation. 

J udgment-debt. 

Certification of payment under decree. 

(1) Certification by application for execution. 

(2) No period of limitation specified. 

The Privy Council Ruling. 


NOTES. 


TITLE I: CORRESPONDING PROVISIONS. 

\ 653. CORRESPONDING PROVISIONS IN PREVI¬ 

OUS. ACTS .—There was no provision in 
Act XIV of 1859. XIV of 1859, corresponding to S. 20 of 

4. ■ ■ ?L . • rj 


the present Act. 

i The section-relating to Acknowledgments in the Limitation 
Bills of lS55-1859i dohtsiined a provision, on the lines of Eng¬ 
lish law respecting the effect of a part-payment, under which part- 
payment of principal iar dhterest was to operate as an indirect 
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admission of the debt, producing the same result as a direct admis¬ 
sion in writing. This was opposed by Sir (then Mr.) Barnes 
Peacock on the ground that, in this country, the principle underlying 
the rule of English law 

“that a part-payment operates as an acknowledgment from which a new 
promise to pay may 'be implied,” 

should not have this effect.^^ Under Act XIV of 1859, therefore, 
admissions, or acknowledgments by part-payment, were not held 
to be operative by way of allowing a renewal of the period of 
limitation.^® Memoranda of payments made, indorsed on the bond, 
and signed by the defendant, were not held acknowledgments in 
writing within the meaning of S. 4 of Act XIV of 1859.'*® 


Payments on ac¬ 
count. 


In three specified cases, however. Act 
XIV of 1859 recognized payments on 
account as renewing the period of limitation. 


(1) Section 1, cl. 13, in prescribing the period of limita¬ 
tion for suits for shares in joint family property, provided that a 
fresh period would run from the date of ‘"the last payment to the 
plaintiff or any person through whom he claims”. 


(2) Section 6 provided that, in the case of suits in the 
supreme Courts by mortgagees to recover immoveable properties 
mortgaged, the “cause of action shall be deemed to have arisen 
from the latest date at which any portion of principal money or 
interest was paid, etc.”. 

(3) Section 19 provided for the proceedings to enforce 
any judgment, decree or order of any Court established by Royal 
charter. 


S. 21. 


The amendment introduced in S. 21, Act IX of 1871, gave a 

new starting point in every case of payment 
Act IX of 1871, ifif^rest on a debt or legacy, where such 

payment was made before the expiry of the 
period of limitation®®; but it confined the part-payment of the 
principal of a debt to cases where the debt arose from a contract 
in writing, and the fact of payment appeared in the handwriting 
of the person making the same on the instrument, or in his own 
books, or in the books of the creditorj’' An account stated was 


47. See S. 16 of the Bill of 1855 and S. 19 of the Amended Bill of 
1859; also see Proceedings of the Legislative Council of India (1859), p. 58. 

48. Raja Isvara Das v. Richardson, 2 Mad. H. C. R. 84. 

49. Gora Chand v. Lokenath, (1867) 8 W.R. 334; but compare Kristna 
V. Hachapa, 2 M.H.C.R. 307; and Bheeman v. Eernah, 7 M.H.C.R. 358. 

50. “Period prescribed,” referred to the period of limitation, not the 
period of payment of money advanced— Ram^buck v. Ramlal, 6 Cal. 815'; 
and Lntfvar v. Luvar, 5 Bom. 688. 

1. Valia V. Vira, (1877) 1 Mad. 228 (232). 
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not held to be a “contract in writing/' within the meaning of 
this section.^ In Hanumantmal M otic hand v. Ramabhai,^ Mel- 
vill, J., observed that 

“the legislature, by omitting the new Limitation Act (XV of 1877), the 
restriction of the benefit of part-payments to contracts in writing, has 
virtually admitted that that restriction was unfair to creditors". 


Act IX of 1871 contained no provision corresponding to sub- 
S. (2). Accordingly, in Ummer Kutti v. Abdul Kadar,^ the case 
being governed by the provisions of Act IX of 1871, the payment 
of rent imder an agreement entirely independent of the original 
mortgage could not be regarded as a payment of interest as such. 


Act XV of 1877 amended the first half of the proviso in S. 21, 

Act IX of 1871, which was limited to debts 
18^7 arising from a contract in writing and, the 

latter half of the proviso was retained which 
provided that the fact of part-payment should appear in the hand¬ 
writing of the person making it. The ordinary case of a debtor 
making a part-payment by letter was thus provided for.® 


Sub-Section (2) of S. 20, Act XV of 1877, made an express 
provision that 

“where tnortgaged land is in possession of the mortgagee, the receipt of 
the produce of such land shall be deemed to be a payment for the purpose 
of this section”. 


Under this Act, the receipt of rent under an agreement entirely 
independent of the original mortgage could be regarded as a receipt 
of produce in virtue of a usufructuary mortgage as is deemed equi¬ 
valent to a payment of interest, but this provision was not found 
lin the Act IX of . 1871.® 

In Act XV of 1877, “a new period of limitation according to 
the nature of the original liability, shall be computed from the time 
when the pa 3 rment was made". 

The present S. 20, Act IX of 1908, re-enacts S. 20, Act XV of 

1877, with some verbal changes, and with 
Present section. addition of an explanation. Instead of 

the words “a new period .... etc." we now have 'a fresh period 
of limitation, shall be computed, etc** omitting the words “according 
to the nature of the original liability" to be found in S. 20, Act XV 
of 1877. In sub-S. (2), the words **rent or produce** have been 
used instead of the word “produce". And, an Explanation has 
been added to set at rest the conflict of views on the interpretation 


2. Amritalal v, Maniklal, 10 Bom. H. C. R. 375. 

3. (1879) 3 Bom. 198. 

4. (1880) 2 Mad. 165. 

5. See Proceedings of the Legislative Council of 19th July, 1877. 

6. Ummer v. Abdul, 2 Mad. 165. 
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of the word **debt” in S. 20, Act XV of 1877. This would include 
a judgment-debt, as held by the Allahabad High Court, in Rahmit 
V. Sutgur^ Fanki v. Ghulam^ Mviha/mmad v. Prayag,^ Roshan Vk 
Alata^^ and ^hscifiullah v. Dakhini.^^ The explanation has been 
necessitated because of the opposite view taken by the Madras 
High Court, in Peria^ami v. Krishna}^^ Kuppusami v. Bengasami,^^ 
and in Sreenivasa v. Ponnusammyp^ \ also by the Calcutta High 
Court in Kader Bux v. Gour,^^ Kally v. Keera^^ and Mungol v. 
ShamaF^ 


The Explanation says that ‘"Debt includes money payable 
under a decree or order of the Court”. 

But, the most important amendment, is the alteration -in the 

language of the Proviso, introduced by the 
of 1^^ Amending Act I of 1927, which came into 

force on the 1st January, 1928. Prior to this 
amendment, the proviso to S. 20, Act IX of 1908, sub-S. (1) ran 
as follows:— 


Provided that in the case of part-payment of the principal of a debt, the 

fact of payment appears in the handwriting of the person making the 
same. ” 

This left the payment of interest as such alone, without anything 
more to be effective as giving a fresh start to limitation. 

In the report of the Civil Justice Committee, it was recom¬ 
mended that the payment of interest also should be in writing, as 

“there is no reason why the payment of interest should stand on a different 
footing from the payment of the principal of a debt” : 

and it was thought 

“that the provisions of cl. 1, as they stood led to a number of frivolous 
suits long after the period of limitation prescribed. It is easy in the first 
place for the plaintiff to say that within the time fixed the defendant paid 
him one rupee and two rupees as interest. He attempts to prove such 
payment by adducing oral evidence which takes up much valuable time, 
but ultimately the suit is, in most cases, dismissed”. 

654. ENGLISH LAW.—The Statute of Limitation, 21 
Jac. 1, c. 16, made no express provision as to the effect of acknow- 


7. 3 All. 247. 

8. 5 All. 201. 

9. 16 All. 228. 

10. 26 All. 36. 

11. 27 All. 575. 

12. 25 Mad. 431. 

13. 27 Mad. 608. 

14. 28 Mad. 40. 

15. 6 C.W.N. 766. 

16. 2 Cal. 468. 

17. 4 Cal. 708. 
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ledgment or of part-payment on the running of time; but the deci¬ 
sions of the Court given under it recognized two modes, whereby 
a case might be taken out of the operation of the Statute of 
James I. These two modes were (1) acknowledgments amounting 
to express, or an implied promise to pay; and (2) part-payments 
implying promise to pay the balance or residue. 

The Statute 9, Geor. IV, c* 14, for the first time made 
statutory provision for this purpose in 1828, requiring that 

“no acknowledgment or promise by words only shall be deemed sufficient, 
etc.” **Pro7Aded always, that nothing herein contained shall alter or take 
away, or lessen the effect of any payment of any principal or interest made 
by any person whatsoever, etc.” 

The Statute 3 and 4 Will. IV, c. 42 (Civil Procedure Act), 1833, 
S. 5 expressly made provision for putting acknowledgments by 
part-payment or part-satisfaction, on the same footing as any other 
acknowledgments made in writing signed by the party or his 
agent; in giving a new period of limitation from the acknowledg¬ 
ment, or part-payment aforesaid. 

Lord Tenterdon's Act (9 Geo. IV, c. 14) did not provide that 
payments of interest or part-payments of principal, by one of 
several partners or executors should not renew the period of 
limitation as against the others. Thus before the enactment of 
Geo. IV, c. 14, it was held in England that an acknowledgment by 
one of two or more joint contractors took the whole case out of 
the Statute of Limitation. See Whitecomh v. Whiting^^\ also see 
Wyatt V. Hodson, where after the passing of Act, it was held that 
although an acknowledgment by one of several joint contractors 
could not prevent the others from taking advantage of the Statute 
.of Limitations, the effect of a payment was not confined to the 
individual making it. Section 14 of the Mercantile Law Amend¬ 
ment Act (19 and 20 Viet., c. 97) extends to payments the rule 
(adopted by Act XV of 1877 and Act IX of 1908, in India), under 
which an acknowledgment of liability by one of several joint con¬ 
tractors, partners, executors or mortgagees shall not be chargeable 
by reason only of an acknowledgment of, or payment made by 

another of them. 

Under 7 Will. IV and 1 Viet., c. 28 (Real Property Limitation 
Act) as modified by Real Property Limitation Act, 1874 (37 and 
38 Viet., c. 57, S. 9) an action by a mortgagee will be in time if 
brought within twelve years **after the last payment of any part 
of the principal money or interest,’^ secured by the mortgage. 
Section 8 of Real Property Limitation Act, 1874, re-enacts S. 40 
of the Civil Procedure Act of 1833. 

The principle of English law underlying the statutes is that 
part-pa 3 rment, whether of principal or of interest, implies acknow- 


18. 2 Doug. 652; Buswell 91. 
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ledgnient of indebtedness as to the balance, and promise to pay the 

same. But no such implied promise to pay can arise in the case of 
a full satisfaction. 

TITLE II: SCOPE AND APPLICATION. 

655. ESSENTIALS OF S. 20,—It would be noticed that 
the provision in S. 20 of the Indian Limitation Act rests on no 
fiction of an implied promise to pay the balance, from the part- 
l^ayment of principal or interest. 

“Here the factum of payment in the prescribed form and manner will give 

a fresh start to limitation without any such implied promise or acknow¬ 
ledgment.”^ 9 

The essential ingredients of S. 20, Limitation Act, are as 
follows:— 

(1) Time for payment.—The payment must be made ‘^before 
the expiration of the prescribed period"\ 

(2) Mode of payment.—‘‘The interest on a debt or legacy^* is 
to be “paid as such’^ Mere payment would not suffice: the debtor's 
volition in this respect would be essential. 

(3) Under the Proviso, introduced by the Amending Act I 
of 1927, payments made since 1st January, 1928, stand on the same 
footing whether these be for interest or for principal; and the 
words “ay such” lose all significance. 

(4) Form of payment.—Under the Proviso the ackowledg- 
ment of the payment must appear “in the handwriting of or in a 
writing signed by the person making the same". 

(5) Authority of payment.—The payment must be made in 
the case of a payment of interest “by the person liable to pay the 
debt or legacy," or “by his agent duly authorised in this behalf”; 
and, in the case of part-payment of a debt “by the debtor, or by 
his agent duly authorised in this behalf". 

(6) To whom payment should be made.—The section does 
not expressly require that the payment should be made to a creditor 
or his agent; but, a payment made to a stranger could not be taken 
advantage of by the creditor under the provisions of this section. 

(7) Effect of payment.—“A fresh period of limitation shall 
be computed from the time when the payment was made." 

656. SCOPE AND APPLICATION.— Under S. 20 of the 
. Limitation Act, the payment of interest on a 

and**'leeacies ****”^* O'" » P<*^* of *0 principal 

a legacies. ^ “debt," if made before the expiry of 

the “prescribed period," gives the plaintiff a new period of limita¬ 
tion. The suit to which S. 20 applies must be a suit to recover 


19. Dr. Pars Limitation, p. 334. 
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money due in payment of a “debt or legacy”: and, the payment 
of interest, or part-payment of the principal of a “debt,” cannot 
revive the debt once it has become time-barred 

Where mortgaged land is in possession of the mortgagee, the 

second clause of the section provides that 

Not applicable to receipt of the rent or produce of such 

suits for redemp- . * , t i , 

land shall be deemed to be a payment for 

the purpose of sub-section (1). 
Reading the section as a whole, these words have been held to 
indicate that the clause is meant to extend the time for suit by a 
mortgagee to recover a debt secured by a usufructuary mort¬ 
gage, and are not intended to override the general provision as 
regards limitation for suits for redemption which is to be found 
. .in Art. 148 of the Schedule of the Act.^^ 

Chief Punjab Chief Court held in Khilanda 

Ram v. Jinda^'^ that 

“S. 20 of the Limitation Act is merely intended to extend the period of 
liability for a debt or legacy, and a mortgagee, if he were suing to enforce 
the debt secured by the mortgage, might no doubt avail himself of payment 
of produce by the mortgagor to bring his suit within limitation. But the 
section does not operate to protect the right of a mortgagor to redeem his 
property or to extend the ordinary period allowed by law' for the assertion 
of that right. The only way by which the period for the latter right can 
be extended, is by an acknowledgment in writing fulfilling the requirements 
of S. 19 of the Act." 

This view has been followed by the Lahore High Court in Piroze 
Khan v. Kanhiya where Moti Sagar, J., has held that S. 20 

applies only to cases where the suit is for the recovery of a debt 
or legacy, and does not operate to enlarge the period allowed by 
law to a mortgagor to redeem his property. This view has also 

been followed by the Allahabad High Court 
Allahabad. Anivar Husain v. Lalmir Khan,^ where 

it was held that S. 20 of the Limitation Act does not apply to a 
suit for redemption of a usufructuary mortgage in such a manner 
as to extend the period of limitation within which such a suit must 

be filed. 

“The scope of S. 20 is limited by the opening words of that section, and 
extends only to the remedies of persons entitled to a debt or leg acy. 

20. Nga Ya Baw v. Nga Bya, (1914) 22 I.C. 959 (U.B.). 

21. Kallu V. Halki, (1896) 18 All. 295; Diss. from Zingari Singh v. 
Bhagwan Singh, 1889 A.W.N. 187 (Where S. 20 was applied to a suit for 

redemption) . 

22. 37 P.R. 1883. 

23. (1924) 78 I.C. 617=1924 Lah. 484=6 L.L.J. 194. 

24. (1903) 26 All. 167=23 A.W.N. 223; Dissented from Jawna Prasad 
V. Gokla, 1894 A.W.N. 87; Relied on Kallu v. Halki, (1896) 18 All. 295. 

25 Per Blair, J., in Anwar Husain v. Lalmir Khan, (1903) 26 
All. 167 (170)=1903 A.W.N. 223; Followed in Markunday v. Mahabtr 

Pandey, (1928) 110 I.C. 560. 

88 
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“A creditor whose debt is secured by a mortgage may take the benefit of 
the section, and avail himself of the receipts of profits of the mortgaged 
property for enlarging the period of limitation for the recovery of 
his debt. But, the mortgagor cannot under the provisions of that section 
obtain an extension of time for the redemption of a mortgage .”26 

The Bombay High Court has held in Bhagwan Ganpati v. Madhav 
Bombay. Shankar^"^ that although the receipt of rents 

and profits by the sub-mortgagee extend the 
period of limitation allowed to him in which to sue for the mort¬ 
gage-debt, it did not confer a like indulgence on a mortgagor suing 
to redeem the mortgage. There are two cases also reported in 
the Printed Judgments of the Bombay High Court to same effect.^® 

In Kanhya Baksh Pande v. Sheonandan,^^ the Oudh Judicial 
Oudh. Commissioner's Court laid down that S. 20 

did not apply to a suit by a mortgagee for 
possession of the mortgaged property: and, the point has been fully 
developed, by Pandit Kanhaiyalal, A.J.C., in Didar Husain v. Gaya 
Prasad. It is pointed out that 

“there is nothing in the language of S. 20 to confer on the person making 

the payment a right to extend the period of limitation and use such payment 
to his own advantage,”®^ 

“Section 20, sub-S. (1), applies to suits for the recovery of debts or legacies, 
and allows a fresh period of limitation to be computed from the time when 
a payment is made towards such debt or legacies by the person liable to 
pay the same or by his agent duly authorized on his behalf in any of the 
manners therein specified. Section 20, sub-S. (2) merely defines what 
shall be ‘sufficient payment', for the purpose of the preceding sub-section 
m cases where the mortgagee is in possession of the mortgaged land and is 
m receipt of the rents or profits thereof. The receipt of rents or profits 
by a mortgagee is constructively a payment to him by the mortgagor of a 
part of the principal or of the interest, as the case may be, and such pay¬ 
ment keeps the remedy of the person, to whom it is made, alive but does not 
give an extended right to the person who makes the payment.^2 

The view, that sub-S. (2) of S. 20, is only explanatory of 

Conclusion. sub-S. (1), in its application to a suit by a 

mortgagee in possession, to recover his 
mortgage-debt, under terms of his usufructuary mortgage, is thus 
held by Allahabad, Bombay, and Lahore High Courts, and also by 
the Oudh Court. The principle underlying S. 20 may be relied 

upon in support of this view. As stated by Darby and Bosanquet, 
2nd Edition, p. 107. 


26. Per Banerji, J., in Anwar Hussain v. Lalniir Khan, (1903) 26 All 
167 C171) = 1903 A.W.N. 223. 

, 27. (1922) 46 Bom. 1000. 

28. B.P.J. (1883), p. 318 and p. 346 (The former relied upon 37 
P.R. 1883). 

29. (1910) 7 I.C. 567=13 O.C. 179. 

30. (1917) 42 I.C. 119 (120). 

31. Ibid. 
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^part-payment of principal or payment of interest avoids the operation of 
limitation on the principle that such payment is an acknowledgment of the 
■existence of the debt, and from it the law raises an implication of a promise 
to pay the residue or the principal, as the case may be, just as it does from 
a simple acknowledgment”.®® 

The payment is treated as an acknowledgment by the person making 
the payment of his liability and an admission of the title of the 
person to whom the payment is made. It invests the person pay¬ 
ing with no fresh right, and he cannot, therefore, use such payment, 
whether made directly or otherwise, to extend the period of limita¬ 
tion applicable to a suit by him to enforce his rights,It must be 
regarded as a fundamental principle that the statute is not checked, 
unless the part-pa>Tnent is made as an admission of a right in the 
Tccipient to the balance of the debt; in other words, the payment 
must be such as to amount to an acknowledgment of liability. 
From a part-payment unaccompanied by an express denial or 
repudiation, ordinarily an admission of right may be inferred.^'' 

657. It has been pointed out in Nandlal v. Akki,^^ that the 

purport of S. 20 of the Limitation Act is that 
Not applicable to ^?here part of the principal of a debt is paid 
suits under Art. 75. expiration of the prescribed 

period, that is, the period prescribed in the relevant article; and 
the fact of such payment is recorded in the handwriting of the 
person making the same, a fresh period of limitation shall be com¬ 
puted from the time when the payment was made. In a suit to 
recover money on a bond payable by instalments with the proviso 
that default in the payment of one or more instalments shall render 
the whole debt due forthwith, the article governing the action is 
75, the terminus a quo provided by the article is the date of the 
default; in other words, not the date of payment, but the date of 
non-payment in accordance with the stipulations of the contract. 
Section 20, therefore, need not be referred to in such cases. This 
^iew has been accepted as correct by the Calcutta High Court in 
Frobhat Chandra v. Mohesh ChandraP'^ ; also see Gaya Din v. Khiali 
Ram,^^ where it has been held that S. 20 has no applicability to 
cases to which Art. 75 of the First Schedule applies. 


33. Anwar Husain v. Lalmir Khan, (1903) 26 All. 169 (172). 

34. Didar Husain v. Gaya Prasad, (1917) 42 I.C. 119 (120). 

35 Appasami Pillai v. Morangam Muthirxan, 1935 Mad. 371. 

36 (1925) 89 I.C. 294=6 Lah. 163=1925 Lah. 394 (Not followed 
Jawand Lai v. Sharaf Din, 16 I.C. 961=35 P.R. 1913. where the proviso 
to S. 20 of the Limitation Act was applied to a suit on an instalment-bond, 
bolding that the payment of each instalment was in fact a part-payment o 
the principal amount due upon the bond). 

37. 1931 Cal. 157=58 Cal. 615=130 I.C. 571. 

38. (1934) 151 I.C. 852=1934 Oudh 455. 
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658. The Oudh Chief Court has held in a recent case, that 

S. 29 of the Limitation Act does not include 
Code of Civil Procedure in its scope. 

’ ' . o e. The question of the applicability of Ss. 19 

and 20 of the Limitation Act to S. 48 of the Code of Civil Proce¬ 
dure has to be decided without reference to what is contained in 
S. 29 of the Limitation Act. These Ss. 19 and 20 of the Limita¬ 
tion Act do not apply to S. 48 of the Civil Procedure Code, and to 
apply them would be to render the provisions of S. 48 of the Code 
of Civil Procedure largely nugatory.®® Section 48 of the Code 
of Civil Procedure contains an unqualified prohibition subject to 
the exceptions contained in cl. (2) thereof against the execution of 
certain kinds of decrees more than twelve years old and is not 
controlled b}" S. 15 (1) of the Limitation Act."*® But the prefer- 
rable view is that taken in Muhammad Abdul Karim Khan v. 
Na7jua>z Singh*^ and Shiamkaran v. The Collector of Benares^^ that 
S. 48, Civil Procedure Code, is controlled by the provisions of 
S. 11 (3) of the Third Schedule. 

TITLE III: TIME FOR PAYMENT. 


659. “PERIOD PRESCRIBED,” BY ACT.—The words 
^'period prescribed*'* in S. 20 mean the period of limitation pres¬ 
cribed by the Act, or in the schedules, and not the period prescribed 
by the contract for repayment.^® 

The “period prescribed” has been interpreted differently, by 
Sir Lawrence Jenkins in Bai Hemkore v. Masamalli^^ and by 
Beaman, J., in Vasudeo Thakoor v. Tabaji Balaji,^^ as discussed in 
detail in the comments under S. 19 (Ss. 596 to 599, ante) ; but there 
is no doubt that the preponderating weight of opinion is in favour 
of the earlier Bombay ruling that S. 4 of the Limitation Act does 

. not prescribe any special period of limitation 
Payment during kind of suit. It only lays down 

vaca ions. that when the prescribed period of limita¬ 

tion expires on a day when the Court is closed then the suit may 


39. Narendra Bahadur Singh v. Oudh Commercial Bank, Ltd., (1934> 
151 I.C. 541 = 1934 Oudh 465; Relied on Sadashiv v. Rukhma Bai, 27 I.C. 
969. 

40. Ganeshi Lai v. Imtiaz AH, (1931) 132 I.C. 257=1931 Oudh 351=^ 
8 O.W.N. 642; following Subbarayan v. Natarajan, 70 I.C. 396=45 Mad. 
785=1922 Mad. 268. 

41. 8 I.C. 377=13 O.C. 303. 

42. 52 I.C. 742=42 All. 118=17 A.L.J. 1140. 

43. Venkataratnam v. Kamayya, (1887) 11 Mad. 218; also see Ram- 
sebuk V. Ramlall Koondoo, 6 Cal. 815; and Luvar v. Luvar, 5 Bom. 688. 

44. 26 Bom. 782=2 Bom.L.R. 608. 

45. 19 I.C. 820=15 Bom.L.R. 348. 
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be instituted on the day when the Court re-opens.^° This view has 
been adopted by the Calcutta High Court in Debendra Nuth v. 
Kartic Prasad*'^ where it was held that payment of interest under 
a bond after the expiry of the period of limitation prescribed for 
filing a suit upon the bond, but within the extended period in which 
the plaintiff could have instituted a suit under the provisions of 
S. 4 of the Limitation Act will not give a fresh starting point for 
the running of limitation under S. 20 of the Act. 


«xpiry of 
prescribed. 


660. Under S. 20 of the Limitation Act, a payment of interest, 

or part-payment of principal to be operative 

^eriod made before the expiry of period 

^ prescribed. {See comments on the analo¬ 

gous provisions of S. 19, Limitation Act, 
in S. 595, ante.) A part-payment of the principal of a debt cannot 
revive the debt once it has become time-barred.^* To bring into 
operation the provisions of S. 20, the part-payment must be made 
before the expiry of the prescribed period,^® However, it has-been 
held that the section does not require that the writing 
acknowledging the payment should be made before the 

expiration of the period. It only requires a writing as 
the mode of proving the fact of payment.A payment within the 
period of limitation saves limitation provided there is an acknow¬ 
ledgment in writing; but it does not matter even if the acknowledg¬ 
ment is made beyond the period of limitation as it is the payment, 
and not the acknowledgment which saves limitation. The acknow- 
ledgm^^^t is merely a matter of evidence, and provided it is signed 
before the suit is commenced, is sufficient.^ The view is held by 
the Madras High Court that the date of endorsement does not 
avail under S. 20, but the date of actual payment,^ or settlement 
of account which is as effectual as a real payment.* And this view 
is accepted by the Nagpur Judicial Commissioner's Court in Ram 
Prasad v. Mahan Lai^ and by the Allahabad High Court in Lai 
Singh v. Gulab Rai.^ The fact that no money was actually paid 
-does not make the endorsement inoperative as an acknowledgment 


46. Skeo Partap Singh v. Tajatnmul Hussain, (1926) 98 I.C. 1005= 
49 All. 67=1927 All. 114 (A case under S. 31, Limitation Act). 

47. (1929) 114 I.C. 483=55 Cal. 1210=1929 Cal. 68. 

48. Nga Va Baw v. Nga Bya, 22 I.C. 959. 

49. Ganesh v. Mallu Mai Girdhar Das, 1931 All. 375=131 I.C. 867. 

50. Venkafasubbu v. Appusundram, (1893) 17 Mad. 92. 

1. Vishwanath Raghunath v. Mahadeo Rajaram, 1933 Bom. 252=57 
Bom. 455=144 I.C. 990=35 Bom.L.R. 471. 

2. Marina Amntayi v. S-umdayya, 1929 Mad. 432=117 I.C. 124; also 
:aee Gade Lakshmi Narasimham v. Bharaia Mahanty, (1910) 8 I.C. 349. 

3. Ibid. 

4. 1923 Nag. 117=71 I.C. 17=19 N.L.R. 6=6 N.L.J. 121. 

5. 1933 All. 363=55 All. 280=146 I.C. 510. 
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if it was the intention of the parties that it should be treated as one.® 
In a suit on a promissory-note bearing two endorsements in different 
languages bearing different dates, it is the duty of the plaintiff to 
prove that his suit is wdthin time and to do that he must prove which 
endorsement is correct.^ 

661. A new period sha// be computed from the time when the 

payment was made; but this does not mean 
before starting point will be the date of pay¬ 

ment even if it is made before the date from 
which time would otherwise be calculated. A payment of interest, 
before the principal amount falls due, does not cause time to run from 
the date of such payment.® The expression ''a new period of limi¬ 
tation’" in S. 20 presupposes the previous running of another period 
of limitation.'^ 

662. In a Full Bench case, the Madras High Court has held 

that with reference to the special class of 
^^race dealt with in S. 31 of the Limitation 

under S. 31. 1908, that section must be interpreted as 

prescribing a period of limitation even for the 
purposes of the application of Ss. 19 and 20 of the Limitation Act. 
The word ''prescribed” in these sections must not be understood as 
only meaning prescribed in the Second Schedule to the Limitation 
Act (before amendment in 1930).^® 

TITLE IV: MODE OF PAYMENT. 

663. ENGLISH PRINCIPLE OF PAYMENT.— Accord¬ 
ing to English Statutes part-payment is effective only as a mode 
of acknowledgment.^^ The statutory exception in 3 and 4 Will. IV, 
c. 42, S. 5, requires not merely a payment, but an acknowledgment: 
by payment^^ 'Tn English law a part-payment accompanied by a 
denial of the debt is not sufficient; it is said that the principle on 
which a part-payment saves the statute is that it admits a larger debt 
to be due at the time of the part-payment; in other words that it 
recognizes or affirms the indebtedness”.^® Under the Common law 

—— — ^ 

6. Lakshmi Ammal v. Ramaswamy Ayyangar, (1915) 26 I.C. 754 (En¬ 
dorsement operative if intended to be treated as a payment) ; also see Ratna- 
krishna v. Venkata Suhhiah, (1915) 28 I.C. 15 (Mad.). 

7. Ahmedsa v. Mg. San, (1927) 104 I.C. 368. 

8. Banning, 2nd Edn., p. 127: Mitra, Vol. I, p. 414. 

9. Mitra, Vol. I, pp. 406, 414. 

10. Konduri Suryanarayana v. Vegasana Venkataraju, (1935) 153 I.C. 
2=40 L.W. 893=1934 M.W.N. 1343 (F.B.) ; Relied on Somisetiy Seshayya 
V. Rolla Suhbadu, 1930 Mad. 991= 128 I.C. 867=59 M.L.J. 881=54 Mad. 
445; Not followed Daya Ram v. Laxman, 10 I.C. 910=13 Bom.L.R. 284. 

11. 5*^^ 1833, Civil Procedure Act (3 and 4 Will. IV, c. 42), S. 5; 
and Lightwood, pp. 354 to 386. 

12. Whitley v. Lowe, 2 De. G. and J. 712; Brown 590. . 

13. Appasami Pillai v. Marangam Muthirian, 1935 Mad. 371=68 M. 

L. J. 73. . 
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doctrine the payment only saved the debt when it was such that a 
promise to pay the debt could be implied.^* In England a part- 
payment, to operate as a fresh start, must be made under circumstan¬ 
ces leading to an inference that more is due.^® In English law, it is 
a principle applicable to part-payments that it must be made as an 
admission of the right, though under the statutes such a payment 
need not be such as to imply a promise.^® The payment must have 
been made not in satisfaction of the entire demand, but it must be 
made on account implying an admission of indebtedness subsisting 
at the time of such payment, from which the liability to pay the re¬ 
maining sum is inferred.^’' If a payment is made at any time between, 
the accrual of the right to receive and the commencement of the 
action, gives rise to a fresh start for purposes of limitation, even 
where the payment is made after the period of limitation has run 
out.^® 


As explained by the Hon’ble Mr. Stephen in the debate in Coun¬ 
cil on the Limitation Bill of 1871, the rule of English law that 
part-payment takes the case out of the statute has not been adopted 
in its entirety in India. A payment (under S. 20) need not imply 
a promise to pay, nor does it expressly require an acknowledgment 
by payment. A part-payment not being always an unequivocal 
admission that the balance of the debt claimed is due, the Indian Law 
provides that part-payment shall take the case out of the Act only 
when the fact of the payment appears in the handwriting of the per¬ 
son making the same.^® Macleod, C.J., observed in Devichand 
Chatraji v. Jamshedji Shapurji;^^ that 

“Section 19 provides for an acknowledgment in writing. Section 20 pre¬ 
scribes other means by which a debt can be kept alive. But these acts which 
are mentioned therein, which if done by a debtor will start a fresh period 
of limitation, are acts which in effect constitute an acknowledgment of the 
liability”. 

Constructive payment is held sufficient under English law.^ The 

principle arises from the identity of the hand 

Constructive pay- to receive and the hand to pay.®* This 
ment. principle applies whenever the same person is 

beneficially entitled for the time being to the 


14. Lightwood, p. 355. 

15. Chokkalingani v. Annamalai, (1916) 34 I.C. 417 (422). 

16. Harlock v. Ashherry, (1882) 19 Ch. D. 537; also see Bradshaw 
V. Widdrington, (1902) 2 Ch. 430 (C.A.). 

17. Taylor v. Hollard, (1902) 1 K.B. 676; cited in 1935 Mad. 371. 

18. Beamish v. Whitney, (1908) 1 Ir. R. 38. 

19. Supplement to Gazette of India, April 11th, 1871; cf. Act I of 1927 
as to payments made after 1st January, 1928. 

20. 1923 Bom. 369=25 Bom.L.R. 354, 

21. Dr. PaFs Limitation, p. 332; citing Burrel v. Earl of Egremont^ 
(1843) 7 Beav. 205. 

22. lhid.\ Re England, (1895) 2 Ch. 820 (C.A.). 
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land and the charge,^® and only where there is an existing charge on 
the land.In English law where a mortgagee receives money which 
represents part of his security, this operates as effective payment to 
keep ahve the debt.^s But where the mortgagee sells the mortgaged 
property, but realizing less than the amount due, sues for the balance 
the part realization is not sufficient to make time run afresh.^® Other 
instances of constructive payments may be noticed as follows. Where 
a debtor put his hand into his pockets as if for the purpose of paying 
interest due, and the creditor anticipated actual payment by hand¬ 
ing him a written receipt for it, this was sufficient payment.^^ The 
maintenance of a creditor’s child under an agreement that such main¬ 
tenance shall be taken in satisfaction of interest, is sufficient payment 
to the creditor.28 The execution of a note for the amount of in¬ 
terest due on another note, the transaction being regarded by the 
parties as a payment, and the original note being credited accord¬ 
ingly, will be regarded as a payment saving limitation.^^ 

664. INTEREST MUST BE PAID “AS SUCH”—The 
words sucW\ relate to payment of interest, under the Indian law 
in S. 20, Limitation Act. This is on the lines of English law where 
the payment of interest as interest would signify an admission of 
indebtedness as to the principal. But while English law requires 
the payment of part of principal also as implying admission of in¬ 
debtedness as to the balance, S. 20, Limitation Act, does not require 
that payment of part of the principal of a debt should also be made 
as such.®® {See S. 675, ante.) In India there is no such fiction of an 
implied new promise to pay, both for purposes of Ss. 19 and 20 of 

the Limitation Act. It was observed in Govindasami Pillai v. Dasai 
Goundan,^^ that 

“the concessions made in favour of creditors by the provisions of sections 19 
and 20 of the Limitation Act are intended to express the view of the Legis¬ 
lature that a creditor will not be considered wanting in diligence in bring¬ 
ing his suit, and he will not be penalised by the bar of limitation if he has 
been diligent enough to get the handwriting of the debtor to evidence an 
acknowledgment or the fact of part-payment within the period of limitation.” 


23. Dr. Pal’s Limitation, p. 332; Topham v. Both, (1887) 35 Ch. 607. 

24. Ibid,\ Re Allen, (1898) 2 Ch. 499. 

25. Ibid.; Staby v. Barrett, (1856) 26 L.J.Ch. 321; Re Jr-win*s Estate, 
(1907) 1 Ir. R. 357; Re Conlan's Estate, (1892) 29 L.R.Ir. 199; Lightwood, 
p. 362. 

• 26. (1894) 3 Ch. 290; Banning, p. 170. 

27. 1867 L.R. 2 Exch. 153. 

28. 10 Exch. 333; followed in 1889 P.J. 39. 

29. Wood, 4th Edn., p. 593. 

30. See In the matter of Ambrose Summers, 23 Cal. 592; Mandardhar 
V. Secretary of State, (1899) 6 C.W.N. 218; Sakharam Manchand v.^Ketual. 
Padamsi, (1919) 44 Bom. 392. 

31. 44 Mad. 971 (974). 
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However, the principle applicable to cases of payment of interest as 
^ch, as stated in Morgan v, Rowlands,^^ has been referred in the 
Calcutta case of Chant Chandra Bhattacharjee v. Karam Buv Sik- 
dar.^^ The principle is this: 

‘‘that such payment is an acknowledgment of the existing debt, from 
which It implies a promise to pay the residue, or the principal as the case 
may be; the payment must, however, be such that from it the promise to 
pay can be inferred in fact and not merely implied by law; in other words 
the payment must be of an unambiguous character. If the payment is of 
an ambiguous character and it is merely open to the creditor to make an 

appropriation according to choice, the payment cannot be treated as a pa\ineiit 
of interest as such.”^^ 

665. SIGNIFICANCE OF THE WORDS “AS SUCH“. 

—Before the amendment of this section by Act I of 1927, great signi¬ 
ficance attached to the words “interest on a debt or legacy paid as 
such”. A clear distinction was observed as to the requirement of 
handwriting of the person making the payment, which must have 
appeared in the case of part-payment of principal in order to be effec¬ 
tive under S. 20; but the payment of interest, without more, could 
give a fresh start to limitation, provided interest was paid as such, 
that is to say expressly towards interest, or under circumstances from 
which it could be inferred that the amount should be appropriated 
towards interest. The intention of making a payment towards in¬ 
terest, by way of reduction or satisfaction, must have been express, 
or at least clearly to be inferred from the terms of the contract, and 
the conduct of the parties, to be sufficient to bring the payment 
within S. 20 of the Limitation Act. The debtor’s volition is essen¬ 
tial, but it is not essential that the debtor would express volition in 
express words. The question is one of fact in each particular case. 
The mere appropriation by a creditor, under his general powers, 
is no such indication of an intention to pay interest “as such”. Where 
there is nothing to show for what purpose payments are made to¬ 
wards a debt, the Court is entitled to ascertain the fact from evidence 
of circumstances connected with the payment. In view of the 
amendment by Act I of 1927, the payment of interest should be 
also in writing; hence the words “as such” lose much of their 
importance. 


666. MEANING OF THE EXPRESSION “INTEREST 

AS SUCH”.—In Muhammad Abdulla Khan 
V. Bank Instalment Company, the Allahabad 
High Court held that. 


Allahabad. 


32. (1872) 7 Q.B. 493=41 L.J.Q.B. 187. 

33. (1918) 43 I.C. 812 (814). 

34. Ibid. 

35. (1909) 31 All. 495=2 I.C. 379=6 A.L.J. 611. 
89 
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“under S. 20 of the Limitation Act, the payment of interest will save limi¬ 
tation when the payment is made as such, that is to say, the debtor has paid 
the amount with the intention that it should be paid towards interest 
and there must be something to indicate such an intention. The mere appro¬ 
priation by the creditor of these payments to interest is not such an indi¬ 
cation as would enable us to hold that the payments were made towards in 
terest as such by the debtor. ”36 

Again, m Singh S' Co. w. Sarkar S Co./’' it was observed that pay¬ 
ment towards interest as such means payment avowedly made and 
accepted as a payment towards interest. The word interest in 
S. 20 means interest or any part of interest due. Each periodical 
payment of the profits of a land in part satisfaction of a debt, under 
an agreement between the parties, would give a fresh start for 

Bombay. purposes of limitation.^® In a case under the 

Act of 1871, the Bombay High Court re¬ 
quired an intimation by the defendant that any payment made 
by him was to be appropriated to interest.®® In Kariyappa v 
^Rachappa,^^ a case under Act XV of 1877, it was held that an 
adjustment of account which would be an answer to a claim for the 
interest balance made after the adjustment, would be a payment of 
interest as such under S. 20 of the Act. But in Ranchordas v. 
Pestonji,^'^ it was observed that 

the section requires something more than the English law does, namely, that 
interest must be paid as interest, that is, it must be distinctly stated at the 
time of payment that it is paid on account of interest, or else there must be 
evidence from which the payment as interest may be distinctly inferred, and 
if so, the mere proof of payment is sufficient.” 

Similarly in Hormasji v. Hajrat,^^ the words **as such** in S. 20 of 
the Act have been held to mean that there must be at the time of 

pa^^ment some mention that the payment is wholly or partly for 
interest. 


The rule of law laid down in Hanmantmal v. Ramahai^^ was 

Calcutta. followed by the Calcutta High Court. See 

Santishwar v. JLakhikant<i/^ and Mahesh'war 
V. Baidyanath.^^ In Bitari Ram, v. Kunji Singh^ consistently with: 


36. Muhammad Abdulla Khan v. Bank Instalment Company, (1909) 31 
All. 495=2 I.C. 379=6 A.L.J. 611. 

37. 1930 All. 392=52 All. 459=127 I.C. 581. 

38. Abdul V. Mahtab, 35 All. 378=11 A.L.J. 477=20 I.C. 258. 

39. (1879) 3 Bom. 198 (200) ; also see Nilkanth v. Dattatriya, 4 Bom. 
103; and Damodar v. Bai Janki Bat, 5 Bom.L.R. 350. 

40. (1900) 24 Bom. 493 (499). 

41. 9 Bom.L.R. 1329 (1331). 

42. (1926) 96 I.C. 311=:1926 Bom. 423^=28 Bom.L.R. 569; Compare* 
(1902) 4 Bom.L.R. 231 (Where the payments relied upon were out of the 

entire amount payable on account of principal and interest in respect o€ 
the bond). 

43. (1879) 3 Bom. 198. 

44. (1908) 35 Cal. 813=4 I.C. 321=13 C.W.N. 177. 

45. (1910) 7 I.C. 7 (Cal.). 

46. (1913) 20 I.C. 857 (858)=19 C.W.N. 237. 
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the above authorities, it was held that to claim benefit of S. 20. the 
creditor must show either some express declaration by the debtor, 
or there must be circumstances from which an intention on the 
part of the debtor may be inferred that any payment was to be 
appropriated to interest. Nothing need be expressly stated by either of 
the parties at the time of payment, provided the inference is irresist^ 
able that the payment was made on account of interest as such.'*^ In 
this view something more than mere payment of interest must be 
established to entitle the creditor to the benefit of S. 20.^® The 
expression “as such” in the section means, therefore, that the pay¬ 
ment must be made on account of interest, expressly so, or under 
circumstances from which payment as interest may be distinctly 
inferred and may be established by evidence.^® It has nothing 
to do with the general right of the creditor of appropriation of 
money either towards interest or towards principal.®® Similarly, the 

Punjab Chief Court has held in Dhvan Buta 
Singh v. H.ukam Chand,^ that under the first 
clause of S. 20, relating to interest all that the creditor has to prove 
is that the debtor made a payment on a certain date which he him¬ 
self appropriated to payment of interest on a debt which he was 
liable to pay: that the creditor is not entitled to make the appro¬ 
priation of payment towards interest as interest. The same view 
has been accepted in Munir-ud-din v. Muhammad Ahmad,^ that the 
mere debiting of interest in the books cannot be regarded as 

pa 5 nnaent of interest as such; further that, payments made by the 

0 

debtor in reduction of the general balance of account against him, 
without intimating that any of such payments was to be appropriated 
in satisfaction of the interest due on his debt, do not amount to a 
payment of interest as such to save the bar of limitation.® 


The Madras High Court has held, likewise, that S. 20 seems 

to contemplate a payment towards interest as 
Madras. such, and not a general payment appropriated 

partly towards interest by the creditor."* Where payment is made 


47. Charu Chandra v, Karam Bxix, (1918) 43 I.C. 812—27 C.L.J. 

141. 

48. Ibid, 

49. Achola Sundari v. Doman Sundari, (1925) 90 I.C. 774=1926 Cal. 

150. 

50. Mahomad Kamel v. Ahmad Alij (1925) 87 I.C. 746=1925 Cal. 

1030. 

1. 124 P.R. 1894. 

2. 31 I.C.'782=68 P.L.R. 1916; Relied on 19 Mad. 340 (342)=6 M.L.J. 
177; and 29 All. 773=1907 A.W.N. 263=4 A.L.J. 628. 

3. Munir-ud-din v. Muhammad Ahmad, 31 I.C- 782=68 P.L.R, 1916, 
Relied on 3 Bom. 198; 4 All. 512; and 7 I.C. 7 (Cal.) . 

.4. Ammalu Antma v. Narayanan Nair, 1928 Mad. 509=51 Mad. 549= 
ill I.C. 210. 
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without specification, there may not be a presumption that the pay¬ 
ment was made for interest; and there is a necessity of intention 
for payment of interest as such which is not established by mere 
appropriation of payment by debtor, made by credit in the books 
towards interest by the creditor.^ However, a payment of interest 
as such, may be established by reference to terms of covenant for 
appropriation first towards interest,® combined with other circum¬ 
stances, for example by reference to previous nature of payments/ 

Nagpur. The Nagpur Judicial Commissioner’s 

Court has laid down the same principle, that 
the payment of interest must have been made with the intention of 
reduction or satisfaction of interest due: and that the mere appro¬ 
priation of the payment by creditor to interest is not such an indi¬ 
cation.® But, this indication might conceivably be found in the fact 
that the amount paid, and the amount due for interest were exactly 
the same.® In Gopal v. Govind,^^ the Allahabad view in the leading 
case of MohammcLd Abdulla Khafi,^^ was followed. 

The Oudh Judicial Commissioner’s Court and the Rangoon 

Oudh and Upper taken the same view, that 

Burma. order to save limitation under S. 20, Limi- 

tation Act, the payment towards interest must 
be the payment of interest as such, that is to say, the debtor should 
pay the amount with the intention that it should be paid towards 
interest, and that no such indication is to be found in the mere 
fact that the creditor himself appropriated it to interest under his 
general powers of appropriation apart from the debtor’s express or 
implied volition in this respect. Unless interest is received as 

such, S. 20 of the Limitation Act cannot extend the period of limi¬ 
tation.^"* 


5. Ravuri v. Mudragada, (1927) 98 I.C. 281=1927 Mad. 110. 

6 . Venkata Subha Rao v. Krutti Venti, 99 I.C. 694=1927 Mad. 284. 

7. Thakur Das v. Mt. Putli, (1924) 5 Lah. 317=82 I.C. 96=1924 Lah. 

611. 

Chindhu, IS C.P.L.R. 29; Relied in Jago v. Mahadeo, 
(1921) 59 I.C. 709=1921 Nag. 94. 

9. Jago v. Mahadeo, 59 I.C. 709=1921 Nag. 94. 

10. 19 I.C. 849 9 N.L.R. 78; Relied in Bishesh'war v. Madho Rao, 
(1921) 62 I.C. 297. 

11. 31 All. 495=2 I.C. 379=6 A.L.J. 611. 

12. Chander Pal v. Duma Prasad, (1913) 19 I.C. 825 (Oudh); also 

see Naratn Das v. Chandrazvati Kuar, 1929 Oudh 479=120 I.C. 825=5 Luck. 
510. 

^9^ Tw£ V. Nga Ba, 31 I.C. 101 (U.B.) ; Rala Singh v. Bhagwan, 
(1925) 2 Rang. 367; also see U Ba Gyi v. U Khan Kayak, (1929) 7 Ran^. 522 
=1929 Rang. 339=120 I.C. 897. 

14. Fallesatha Banu v. Muhammad Rashid, 153 I.C. 462=1934 Mad. 
656=40 L.W. 595; also see Rajmani Bibi v. Baldeo Das, 1934 Pat. 244=146 
I.C. 1033; and Narain Das v. Chandrawati Kuar, 1929 Oudh 479=120 I.C. 
825=5 Luck. 510. 
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667. ILLUSTRATIVE CASES. 

(1) Where under the terms of a mortgage-bond any payments made 
thereunder were to ’be applied first in payment of interest and next in payment 
of principal, and the payments made by the debtor from time to time were 
found appropriated on account of interest, held, that an intention to pay 
interest as such may be inferred.'^'® 

(2) The mere crediting by the debtor in his own account-books of interest 
is not enough to satisfy the statute.'^'® There must have been demands on 
both side set-off against one another. 

(3) Where there was a large balance due from defendant by way of 
principal and interest: and defendant made numerous payments, but without 
any intimation that any payment was to be appropriated to interest, it was 
Held that there was no payment of interest as such.^® 

(4) Where the debtor making payment of a certain sum made no decla¬ 
ration of his intention, but according to the usual practice, the payment would 
be appropriated to the interest then due, the inference was drawn that the 
payment was knowingly made as such.i® 

(5) Where the amount paid was the whole amount which was due, both 
principal and interest, it was held impossible to draw any other inference 
than that a part of the sum was paid as interest. 

(6) A payment of an amount “out of the entire amount payable on account 
of principal and interest in respect of a bond”, was held under the circumstances 
to be a part-payment taken on account of interest, and paid as such. 21 

(7) Where a judgment-debtor made a payment towards the decree, it 
was a fair presumption to make that the payment was made towards both 
principal and interest for purposes of S. 20 of the Limitation Act. 22 

(8) Where the sum paid in discharge of a debt is more than the principal 
amount, part of it must be held to have been paid towards interest as such.22 

(9) But, where the amount paid was less than the amount due on account 
of interest, it could not be presumed that the payment was made towards 
interest. 2 * 

15. Gopinath Singh v. Hardeo Singh, (1909) 31 All. 285=1 I.C. 137 
=6 A.L.J. 207. 

16. Karxappa v. Rachappa, (1900) 24 Bom. 193. 

17. Ichha Dhanji v. Natha, (1888) 13 Bom. 338; also see Palaniappa 
V. Veerappa, 41 Mad. 446. 

18. Hanmant Lai v. Raniabai, 3 Bom. 198; Damodar Ramchander v. 
Janki Bai, 5 Bom.L.R. 350; Hormasji v. Hajrat, (1926) 96 I.C. 311=1926 
Bom. 423=28 Bom.L.R. 569; also see Santish-war v. Lakhi Kanta, (1908) 
35 Cal. 813=4 I.C. 321; Maheshvarw. Baidyanath, (1910) 7 I.C. 7 (Cal.); 
U Ba Gyi v. U Khan Kayak, 7 Rang. 522=1929 Rang. 339; and Narain Das 
V. Chandrawati Knar, 1929 Oudh 479 (480). 

19. Siva Kumari Devi v. Biswambhar, (1918) 46 I.C. 532 (Cal.). 

20. Bandhu Singh v. Kayastha Trading Company, (1926) 93 I.C. 295= 
1926 All. 329. 

21. Suhoraya Kamati v. Pakaya, 4 Bom.L.R. 231; also see Mohanshah 
Lakshu Karikar, (1910) 6 I.C. 16 (Cal.). 

22. Sugusetiy v. Irugulapati, (1926) 92 I.C. 687=1926 Mad. 183 (1) = 
22 L.W. 827. 

23. Jaodara v. Challagula, (1926) 96 I.C. 309 (Mad.). 

24. Janaki Ammal v. Srinivasa, 1934 Mad. 45=148 I.C. 126=66 M.L. 

J. 40. 
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CIO) In Mylan v. Annavi Madan.-^^ the receipt of the produce under an 

aqrcemcnt between the debtor and creditor was held to amount to payment 
of interest as such. 


<”^0 If money is paid on a general account without a definite appropria¬ 
tion on the part of the debtor, no part of the money can be said to have been 
paid for interest as such. 26 


1 u IS possible that interest as such may not be paid by a 

debtor, but payment by him may operate as a payment of interest as would 

to tl creditor has exercised his right of appropriation,^T 

to the knowledge of the debtor as presumed from the usage in this respect *« 

1 endorsement that the payment 

snonld be taken as made for the purpose of saving limitation.^® 


(13) Sums realized in an execution sale cannot be considered as a part- 
payment so as to give a new period of limitation. The payment must be 
expressive of the intention or volition of the debtor. 


668. PAYMENT NEED NOT BE IN MONEY.— We have 
seen in paragraph 664, ef seq, immediately preceding, that S. 20 
of the Limitation Act says that a new starting-point of time shall 
be gained when interest on a debt is paid as such by the person liable 
to pay the debt or by his agent. And, as observed, by their Lord- 
ships of the Privy Council, in Sukhamoni v. Ishan Chunder.^^ 

It does not specify any particular mode or form of payment, and there are 
many modes in which payment may be made.” 

In that case, the common agent of the joint debtors paid interest 
on the joint-debt out of joint-funds under express instructions con¬ 
tained in the instrument of his appointment. That was held to be 
clearly a payment in exoneration pro tanto of the liability of the 
plaintiff, and such as is contemplated by S. 20 of the Limitation 
Act.®^ In Kuriyappa v. Rachappa,^^ it was held, with reference to 
English and Indian authorities, that the payment as such need not 
be in money. It may be made not only in the current coin of the 
realm, but in any other medium that the creditor may choose to 
accept.^ The payment may be made in goods, or it may be in the 


25. (1905) 29 Mad. 234; Referred to Kollipara v. Maddula, (1896) 
19 Mad. 340. 

26. Lalji V. Ghasi Ram, 1930 Oudh 287—128 I.C. 276=6 Luck. 7=7 O. 

W.N. 420; Ammalu v. Narayanan, 51 Mad. 549=1928 Mad. 509 (572)=111 
I.C. 210. 

27. Kir pa Ram v. Balak Ram, 1935 All. 47; Relied on Ram Prasad 
V. Binayek, 1933 All. 453=144 I.C. 899=55 All. 632. 

28. F.-N. (43); 46 I.C. 532 (Cal.). 

29. Rambohor Mis sir V. Chaturghun, 1935 All. 58=154 I.C. 1070 (Fol¬ 
lowed 1930 All. 392). 

30. Raghoonath Das v. Shiromonee, 24 W.R. 20; and Ramchandra v. 
Deoba, (1882) 6 Bom. 626. 

31. (1898) 25 Cal. 844 (852). 

32. Ibid. 

33. (1900) 24 Bom. 493 (499). 

34. Ragho Shitaram v. Hari, (1900) 24 Bom. 619. ! 
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shape of a new bond passed for interest, or it may be a set-off against 
a claim on settlement of accounts.'^® The test laid down is that the 
payment contemplated by S. 20, need not necessarily be in money, 
but must be of such a nature as to be a good defence to an action 
for the amount due.®® And, it w^as held accordingly that the credit 

fhe sum by the defendants in their boohs to the plaintif¥*s account 
with th^ would not be such payment to plaintiff as would be an 

answer in a suit brought by the plaintiff to recover the money and 
the interest.®^ 

Illustrations, 

(1) Where goods are delivered by the debtor, and taken by the creditor 
in payment either of principal or interest as such, such delivery would be a 
good payment of principal or interest, as the case may be, so as to extend the 
period of limitation under S. 20 of the Limitation Act.^s 

(2) In a suit to recover the balance of wages advanced to a servant under 
an agreement, it was held that the continuance of service within three years 
before suit was “payment of interest”, within S. 20 of the Limitation AcL^o 

(3) Upon an agreement between the parties, the payment by the debtor 
of money owing by the creditor to a third person may be a good payment. 

(4) Where a debtor put a creditor in possession of his lands under 
an agreement whereby the creditor was to take the profits of the land in 
lieu of interest, such taking of the profits would amount to payment of interest 
as such by the judgment-debtor. 

(5) In Bodger v. Arch^^ the maintaining a child of a creditor in lieu 
of interest under an agreement to that effect was held to amount to a payment 
of interest under the Statute of Limitation. 

669. PART-PAYMENT BY ADJUSTMENT OF AC¬ 
COUNTS.—Under English law there may be a part-payment by a 
mere settlement of accounts.^® Where there are debts due on both 
sides, and the accounts are gone through by the parties, and a balance 
struck, this in effect constitutes a payment to the amount of the 
smaller debt.^* It is the striking of balance that constitutes the pay- 

35. Kollipara v. Maddula, (1896) 19 Mad. 340; also see Marina v. 
Sundayya, (1929) 117 I.C. 124=1929 Mad. 432. 

36. Mylan v. Annavi, (1905) 29 Mad. 234; also see Narsoo-Mal v. Tirath 
Mai, 30 I.C. 51 (Sind). 

37. Kollipara w, Maddula, (1896) 19 Mad. 340 (342). 

38. Ragho v. Hari, (1900) 24 Bom. 619; also see Hooper v. Stephens, 
(1835) 4 A. and E. 71; Hart v. Nash, (1835) 2 Cr. M. and R. 337. 

39. Muthukrishna v. Pakkiri, (1915) 33 I.C. 134; also see Szvaminatha 
V. Mondiyan, (1915) 35 I.C. 480; Souri Ayyangar v. Subbarayar, (1916) 
40 I.C. 235 (Mad.). 

40. Brown, p. 588; Banning, p. 73; Mitra, Vol. I, p. 418. 

41. Mylan v. Annavi, (1905) 29 Mad. 234; also see Maung Kyan v. 
Maung Po, (1913) 25 I.C. 933. 

42. (1854) 10 Exch. 333. 

43. Atnosw, Smith, (1862) 1 H. and C. 238; 31 L.J.Ex. 423; Maher 
V. Maher, (1867) L. R. 2 Exch, 153. 

44. Ashby v. James, (1843) 11 M. and W. 542=63 R.R. 676; also 
.see Re Hawkins, (1879) 28 W.R. 240 (Eng.). 
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ment and not the mere existence or even a statement in writing- of 
cross-demands.- Similarly, it has been held in India, that where 
both paities agree to an adjustment of accounts, it would operate as 
a payment of interest under the provisions of S. 20 of the Limi* 
tat,on Act.- A transaction between the parties whe^by the Infe “s^ 
up to a certain date ,s calculated and added to the principal thus 
wiping out the debt on account of interest is a “payment whS 
saves hmitat.on under S. 20 of the Limitation Act« If a deK 

lo rne account of the principal in favour of the crediw 
uuerest balance reduced to that amount, such a consent is LI 
tantamount to a payment of interest. It is as if the debtor makes 
le payment and the creditor advances it again.^« A transaction 
ivhereby the parties agree that an amount previously due bv the 
creditor to the debtor shall be treated as amount paid by “L fatSr 

L substance identical with a transacLn where 

creditor Pay^^ent and pays the amount back to the 

A„.b.b.d 

incaninrof S 20.-' the 

"But, such addition of interest to principal must be the result of an aereemenf 
betueeu the parties on the date of the payment. ”i agreement 

It was observed that 

“we are not prepared to hold that if either the creditor or the debtor bv 
t r Mmf°r °"l ’Uterest to principal in his own books, even though 

each hTc ‘he original agreement there would be 

f ^ fresh payment by the judgment-debtor to the 

^editor so as to extend the period of limitation under S. 20 of the Act.”i-» 

hus, an entry of interest in the defendant’s books even if made in 

plaintiff does not amount to a payment of interest 
within the meaning of S. 20 of the Limitation Act.^ A plaintiff 
cannot rely on an entry made by the defendant in his own books 
creditin g a sum to plaintiff’s account, because such a unilateral act 

45 Williams w Griffiths, (1835) 2 Cr. AL and R. 45=41 R R 685*' 
and Scholey v. Walton, (1844) 12 M. and W. 510=67 R. R. 414 

(1905®)’29^M^“''234y' Bo™- 493 (501); 'Mylan 0. Annavi^ 

47. Subramanian v. Somasundaram, (1915) 30 I.C. 777 (Mad.). 

v^A Co., Ltd., (1910) 11 I.C. 552=13 Bom.L.R 

482; Relied on Kartyappa v. Rachappa, 24 Bom. 493. 

^mwayt v. Changanti Sundayya, (1929) 117 I.C. 124= 

iVi^y Mad. 432. 

50. 1930 All. 467=123 I.C. 820=52 All. 480=1930 ALT 552 

1. Ibid. • .j. . 

1-a. Ibid. 

2. Ichha Dhanji v. Natha, 13 Bom. 338 (343). 
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is not such a payment to the plaintiff as would be an answer in a 
suit brought by the plaintiff' to recover the money.^ Where an 
agreement between a debtor and the creditor, that a credit in the 
lattePs book of a certain amount in favour of the former should be 
treated as ‘‘payment of interest^' by the debtor is relied on to save 
the bar of limitation, the evidence must show that the debtor was 
a party to the arrangement and the accounts charging interest sent 
to the debtor from time to time were accepted by him.^ A mere 
statement of account made over to the debtor without any actual 
settlement between the parties does not amount to an adjustment 
which can give a fresh start of limitation.'^ A Full Bench of the 
Allahabad High Court, in Nageshar v. Batuka,^ have recently held 
that where a creditor appropriates payment by the debtor towards 
interest, the payment referred to in the endorsement on the back of 
the Sarkhat, must be regarded as payments of principal, and such 
payments towards redemption of the principal sum under S. 20, 
interrupted the period of limitation, and a fresh period commenced 
from the date of payment. 

670. APPROPRIATION BY CREDITORS.—It has been 
noticed in S. 665, ante, that where payments are made in reduction 
of a general balance of account, but without any specific intimation 
by the debtor that they are to be appropriated towards interest due, 
the payment is not taken to be a payment of interest as such within 
the meaning of S. 20 of the Limitation Act.’^ In order to be effec¬ 
tive under S. 20, the payment must be made by the debtor, and 
a mere appropriation by creditor may not suffice.® The determining 
factor is the intention of the debtor in making the payment and not 
that of creditor in appropriating it.® Appropriation by creditor of 
proceeds of pledged articles against the debt does not save limita¬ 
tion.^® No express declaration of payment of interest as such is 
necessary, and such payments may be implied from the circumstances 
of the case. Their Lordships of the Privy Council have held in 


3. Kollipara v. Maddula, 19 Mad, 340 (342) ; also see Palaniappa v. 
Veerappa, (1918) 41 Mad. 446=44 I.C. 466 (467) =34 M.L.J. 41 (Held, 
that entries in debtor’s account-books cannot be treated as payments unless 
there are similar entries in the plaintiff's own books). 

4. Nagappa v. Rarnaftathan, (1915) 29 I.C, 422=2 M.W.N, 264. 

5. Kesari Chand v. Mukfeswar, 1930 Pat. 372=126 I.C. 898=9 Pat. 
851; also see Raf Narain v. Ram Sarup, 1930 All. 467=123 I.C. 820=52 
All. 480. 

6. (1935) 156 I.C. 748=1935 All. 605=1935 A.L.J. 657 (F.B.). 

7. Also see S. 666, ante, citing 2 I.C. 379=31 All. 495; also see 99 
I.C. 694=1927 Mad. 284, etc. 

8. Pannalal v. Ram Singh, 1929 Lah. 288. 

9. Ibid., 1929 Lah. 288=30 P.L.R. 233=119 I.C. 549=10 Lah. 750. 

10. Valliappa Chettiar v. Maruda Pandian Pillai, (1934) 152 I.C. 299 
=1934 Mad. 549=40 L.W. 270. 

90 
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Venkotadri Appa Rao v. Parthasarthyp^ that when moneys are re¬ 
ceived without a definite appropriation on the one side or the other, 
the rule which is well established in ordinary cases is that in those 
circumstances the money is first applied in payment of interest and 
then when that is satisfied in payment of the capital. The question 
whether a payment of interest on a debt was made ‘^as such** within 
S. 20 of the Limitation Act is one of fact in each case,^® and the terms 
of mortgage, and the appropriation of payment to interest by the 
creditor and the conduct of the parties might be taken into account 
so as to raise the inference that payment was made towards interest 
as such.^® However, it has been recently held by Niamutullah, J.,^ 
relying on a Division Bench ruling in Ram Prasad v. Binaek Shukul,^^ 
that it is possible that interest as such may not be paid by a debtor, 
but payment by him may operate as a payment of interest, as would 
be the case where the creditor has got the right to appropriate a 
payment towards interest and does exercise that right. This view 
is distinguished by Kendall, J., in Rambohor v. Chattirghiifi,^^ by 
holding that where both parties agree at the time of the endorse¬ 
ment that the payment should be made for the purpose of saving 
limitation, there can be no doubt that the intention was to appropriate 
the payment towards the principal and not towards interest. A 
Full Bench have recently held that where a creditor appropriates 
payment by the debtor towards interest, the payment referred to in 
the endorsement must be regarded as payment of principal, and such 
payments towards redemption of the principal sum under S. 20, 
started a fresh period of limitation from the date of payment. 

671. PART-PRINCIPAL NEED NOT BE PAID “AS 

Calcutta SUCH**.—The Calcutta High Court has 

held in the case of Ambrose Summers, that 
the proviso to S. 20, Act XV of 1877, did not require that the 
part-payment of the principal as such should appear in the hand¬ 
writing of the person making the payment, but that the fact of pay¬ 
ment should so appear. Similarly in Manda Dhar v. Secretary of 
State, Banerjee, J., pointed out that in the case of part-payment of a 
principal the words “as such’* did not occur, and that therefore it 
was not necessary that the writing evidencing the part-payment must, 
on the face of it, shew expressly that the payment was made “as 

11. 1922 P.C. 233=44 Mad. 570=48 I.A. 150=44 M.L.J. 549 (P.C.). 

12. Bandhu Singh v. Kayastha Trading Co., 93 I.C. 295=1926 All. 

329. 

13. Ibid. 

14. Kir pa Ram v. Balak Ram, 1935 All. 47. 

15. 1933 All. 453=55 All. 632=144 I.C. 899. 

16. 1935 All. 58=154 I.C. 1070 (Follows 1930 All. 392). 

17. 1935 All. 605=156 I.C. 748=1935 A.L.J. 657 (F.B.). 

18. (1896) 23 Cal. 592. 

19. (1899) 6 C.W.N. 218. 
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such”» An entry of payment made with the mutual consent of the 
creditor and the debtor, the only two persons interested, cannot be 
permitted to be repudiated by either of them to the prejudice of the 

other.**^ 


Bombay. 


The Bombay High Court, in Sakha Ram Manchaud v, Kcval 

Padamsi,-'^ likewise, held that the proviso to 
S. 20 of Act IX of 1908, was satisfied even 
though the fact of the payment having been made in part satisfaction 
of the debt in question did not appear in the handwriting of the 
person making it, Shah, J., observed as follows:— 


“It seems to me on the words of the proviso that if the fact of payment 
•appears in the handwriting of the person making the same and if it appears 
on the evidence in the case that the payment was in part-satisfaction of 
the principal of a debt, the requirements of the section would be satisfied. 

. . . . The words in the proviso refer to the fact of i)ayment, and not to 
the fact of payment being a part-payment of the principal.”-- 

Also see Ranchordas v. Pestonji JehayigirS"^ where it was held that 
the fact of a part-payment of principal need not be stated in so many 
words, it may be inferred from the writing itself. The same view 

has been taken by the Lahore High Court 
in the case of Bharat National Bank v. Bishan 
Lal.^* In Jagtu Mai v. Charanji Lal,^^ Jailal, J., considered the effect 
of the amendment in the proviso, whether it narrows down the 
scope of the proviso as it originally stood so far as the part-payment 
of the principal is concerned. It was held 

“that the amendment has been made in favour of the creditor who is not 
able to prove the writing of the debtor not only relating to the fact of pay- 
:ment but also to the acknowledgment of the fact of payment”. 


The Madras High Court has held, in Jada v. Nadinipalle^^ that 
, the endorsement need not specify that the 

payment was made towards the principal \ all 
that is required is that the fact of payment should appear in the 
bandwriting of the person making the same. To the same effect 
is the view taken by the Allahabad High Court, that the writing 
showing the fact of payment in requisite form was sufficient, even if 
the payment was not expressed as part-payment of the principal. 

It was observed that 


20. Guljar Mandal v. Sariman, (1922) 36 C.L.J. 228. 

21. (1919) 44 Bom. 392=1920 Bom. 413=56 I.C. 429. 

22. Ibid. 

23. (1907) 9 Bom. L. R. 1329. 

24. 13 Lah. 448=1932 Lah. 212=135 I.C. 673. 

25. 1933 Lah. 341=141 I.C. 611=14 Lah. 580. 

26. 6 Mad. 281. 

27. Curlender v. Abdul Hamid, (1920) 43 All- 216=1921 All. 335. 
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“the law does not require that the words ‘part-payment of the principaP 
should appear in the entry. It is the fact of payment which should appear 
in the handwriting of the person making the same”.28 

This decision has been followed in Smgh S' Co. v. Sircar S' Co.^^ 
Where it has been held that 


if a payment is to be treated as having been made towards the princioal 
the fact of payment must be recorded in the handwriting of the debtor" 
But to accept the contention that it is necessary for the fact that the oav- 
ment is towards part of the principal to be included in the document in 
the handwriting of the debtor, would further be to read into the section 
after the words the fact of the payment,’ the words ‘as such’. . . If the 
Legislature had desired to insert these words, it could easily have done so.”' 

This rilling explains, further, 

“that if there is no question of the payment being proved to have been made 

it «^ust be treated as a pay- 

nicnt towards principal ^ ^ 

This was taken to be the meaning of the words *‘paid as such” in 
para. (1), S. 20. 


The effect of the first two paras, is that unless 
at the time the amount was paid as interest, it 
been paid towards the principal. 


the creditor can show that 
will be treated as having 


By the Amendment Act I of 1927, the words “fact of payment” have 
been changed into the words “acknowledgment of payment”. 

672. PAYMENT BY CHEQUE.—Where a payment is 
made by cheque, and the cheque is received as payment by the payee,. 
It operates as a payment from the date on which it is delivered to 
the payee though this is subject to a condition subsequent that if 
upon due presentation the cheque is not paid the original debt 
revives. Accordingly, where a payment by cheque is relied upon 
as an acknowledgment or part-payment within the meaning of S. 20 
of the Limitation Act, the date of the acknowledgment or part- 
payment must be taken to be the date on which the cheejue was 
delivered to the payee, and not the date on which the cheque was 
cashed.The drawing or endorsing of a cheque by the debtor 


28. Curlender v. Abdul Hamid, (1920) 43 All. 216=1921 All. 335. 

29. 1930 All. 392=52 All. 459=127 I.C. 581. 

30. Ibid., 1930 All. 392; Relied on 43 All. 216=1921 All. 335; Com¬ 
pare Ram Prasad v. Binaek Shukul, (1933) 55 All. 632=144 I.C. 899= 
1933 All. 453; Referred in Kirpa Rattv v. Balak Ram, 1935 All. 471=4 
A.W.R. 1346; but see Ranibohor v. Chaturghuu, 1935 All. 58. 

31. Ibid. 

32. Kedarnath v. Dinabandhu Shaha, (1915) 42 Cal. 1043=31 I.C. 
626; also see Chotirmal Tirathdas v. Rupchand, 1931 Sind 28=129 I.C. 909 
=25 S.L.R. 360; also see Singh S' Co. v. Sircar 4r Co., 52 All. 459=1930 
All. 392=127 I.C. 581=1930 A.L.J. 590; and see Marreco v. Richardson 
(1908) 2 K.B. 584. 

33. Maurice Mayabas v. Morley, (1925) 87 I.C. 508=1925 Cal. 937 
=29 C.W.N. 496; Relied on Garden v. Prince, (1868) L.R. 3 C.P. 300. 
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would satisfy the provisions of the section, vi^., that the payment 
appears in the handwriting of the person making the same.^^ 
Similarly, it has been held by the Patna High Court that the 
signature of the person making the payment on the cheque is 
sufficient compliance with the proviso to S. 20, although the body 

of the cheque might be written up by a different person.^^ ^^d 
following the above authorities, the Lahore High Court has held 
in Dial Singh v. Davindar Singh/^ and in fagUt Mal-Sada Sukhrai 
V. Charanji Lal-Fakir Chand,^'^ that where a cheque is accepted by a 
creditor and is subsequently honoured, for the purpose of S. 20 
ffie payment must be deemed to have been made by the debtor and 
it must further be deemed to appear in his handwriting by virtue 
of his signature and writing on the cheque: and this has the effect 
of extending the period of limitation from the time when the pay¬ 
ment was made within the meaning of S. 20. The contrary view 
has been taken in Bachattar Singh v. Jagannath,^^ Mackenzie v. 
Thiruvengadathan^^ and Ramchandar v. Chandi Parslwd.^^ These 
are old decisions given at a time when payment by cheque was not 
so prevalent as the present day. The later cases adopt the practice 
observed in the business world of the modern times. In England 
also, payment by cheque has been held to be a good payment when 
the cheque is honoured.^^ 

673. PAYMENT INTO COURT UNDER COMPUL¬ 
SION.—The theory of English law in respect of the part-payment 
of a debt saving the Statute of Limitation is that it operates as an 
acknowledgment of liability to pay the balance due, and amounts to 
an implied promise to pay that balance. Accordingly, where the 
payment by a debtor is not voluntary, but under compulsion, such 
payment will not take the debt out of the statute."*^ But the provi¬ 
sions of the Indian Law in Ss. 19 and 20 are not based upon any 
fiction of an implied new promise to pay; and, the object of the 
Indian Law in requiring the handwriting of the person making the 


34. Kedarnath v. Dinabandhu, 42 Cal. 1043, supra. 

35. Kesari Chand v. Mukteswar, 1930 Pat. 372—126 I.C. 898=9 Pat 

351. 

36. 1933 Lah. 741=144 I.C. 641=14 Lah. 530. 

37. 1933 Lah. 341=141 I.C. 611=14 Lah. 580. 

38. 1 P.R. 1897 (Not followed in 1933 Lah. 741). 

39. (1886) 9 Mad. 271 {Held, that a cheque being only an order for 
payment, the mere endorsement of a cheque by the debtor to the creditor 
is not evidence of payment in writing) (Not approved in Mandardhar v. 
Secretary of State, 6 C.W.N. 218). 

40. (1897) 19 All. 307=1897 A.W.N. 48 (Followed 9 Mad. 271). 

41. Currie v. Misa, (1875) L. R. 10 Ex. 153 (164) and Turney 

V. Dowell, (1854) 3 E. & B. 136 cited in Kedarnath v. Dinobandhu, supra. 

42. See Wood, p. 534; Morgan v. Rowlands, (1872) L.R. 7 Q.B. 
•493; Davies v. Edwards, (1851) 7 Ex. 22; also see Long v. Grewlle, (1824) 
107 E.R. 638=3 B. & C. 10. 
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payment appears merely to exclude fraudulent oral testimony as to 
payment. It has been held, according’ly, that a Court psiying" 
in the course of its duty the money due by the judgment-debtor is a 
legally constituted agent of the judgment-debtor for that purpose,, 
and the handwriting of the Judge signing a paper indicating that a 
sum was paid to the decree-holder in the Judge's presence through the 
Court is the handwriting of the person making the payment.'** It 
was held in Chinnery v. Evans, that any payment made by a Receiver 
in pursuance of the order is payment in law by the legal agent of the 
person liable to pay. In Govindasami v. Desai Goundan,^ this 
ruling was applied to a case where the purchase-money under the 
Land Acquisition Act was deposited in Court by Government to the 
credit of the suit, and a decree-holder mortgagee by consent of the 
judgment-debtors drew out a sum in satisfaction of his decree. In 
this case Coutts-Trotter, J., stated the following formula! 

If a debtor s assets are so placed either by his own act or by operation 
of law, that if some one other than he alone can realise them for the pur¬ 
pose of making payments due from him, then the act of that other in 
operating upon the debtor’s assets must be treated as the act of the debtor 

himself, the volition of the debtor in such a case being neither requisite 
nor relevant. 

But, a different view has been taken by the Bombay High Court in 
Ramchandra Ganesh v. Devba,^^ where it has been held that a sum 
realized by an execution sale cannot be considered part-payment 
within the meaning of S. 20, Limitation Act, so as to give a new period 
of limitation.*® ^' 

674. CONSTRUCTIVE PAYMENT TO MORTGAGEE 
IN POSSESSION—SUB-CLAUSE (2).—Section 20, sub-cl. (2) 
enacts that the receipt of the rent or produce of mortgaged property 
by the mortgagee in possession “shall be deemed to be a payment 
for the purpose of sub-S. (1)". There was no such provision in 
Act IX of 1871, and this provision exists since Act XV of 1877 
under cl. (2) of S. 20 as amended by the Limitation Act, 1908, rent 


43. Govindasami v. Desai Goundan, 1921 Mad. 704=44 Mad. 971= 
68 I.C. 100. 

44. Ibid. 

45. (1864) 11 H.L.C. 115; 11 E.R. 1274; 45 R.R. 79. 

46. 1921 Mad. 704=44 Mad. 971=68 I.C. 100. 

47. Venkatasubhavya v. Seshayya, (1926) 98 I.C. 571=51 M. L. J, 
610=1927 Mad. 80; Relied in 68 I.C. 100=44 Mad. 971=41 M.L.J. 423. 

48. (1882) 6 Bom. 626; also see and cf. Ramdas v. Kashi Ram, (1912) 
14 I.C. 335 (Payment of the money by the Court is a mere ministerial 
function: and the part-payment of the principal amount of a judgment- 
debt may give rise to a fresh period of limitation if appearing in the hand¬ 
writing of the judgment-debtor or his agent). 

48-a. Also see Raghunath v. Shiromonee, 24 W.R. 20 and Bemul v. 
Ikbal, 25 W.R. 249. . . . 
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j>&id by R tcn3.nt in occupjition of land is ccjuivalent to a payment i 
and this applies to all mortgagees in possession. The purpose of 
8ub-S. (1) is clear; where interest on a debt or legacy is paid by the 
person liable to pay the debt or legacy, or where part of the princi¬ 
pal of a debt is paid by the debtor, the person entitled to the debt or 
legacy acquires the benefit of a fresh period of limitation. 


S. 20, cl. 2 applies 
to suits for re¬ 
covery of mort- 
g;age-debt. 


"The scope of sub-S. (2) then is limited; it 
extends the period of limitation allowed to a mort¬ 
gagee for suing on the mortgage, but it does not 
confer a like indulgence on a mortgagor suing to 
redeem the mortgage. 


The Bombay High Court had held in Gann v. Krishnajip^ that the 
receipt of produce of the mortgaged property by a mortgagee could 
be deemed to be a payment for keeping alive the period of limitation 
for a suit to recover the mortgage debt but only an acknowledgment 
of the right to redeem under S. 19 could keep the right to redeem 
alive. It may be said that the question was not directly in point 
in that suit, but in Chinto v. Balkrishna,^ it was held that in a 
redemption suit by plaintiff the application of S. 20 of the Limita¬ 
tion Act did not keep alive the right to redeem. These decisions 
were followed in Anwar Husain v. Lalmir Khan.^ Blair, J., relied 
upon the decision of Aikman, J., in Kalla v. Halki,^ where it was 
observed that 


‘‘Reading the section as a whole, that is S. 20, the words (in cl. 2) . . . . 
indicate that the clause is meant to extend the time for suit by a mortgagee 
to recover a debt secured by a usufructuary mortgage and are not intended 
to override the general provision as regards limitation for suits for redemp¬ 
tion which is to be found in Art. 148 of the Second Schedule of the Act.”* 

Blair, J., therefore held that “the scope of S. 20 is limited by the 
opening words of that section and extends only to the remedies of 
persons entitled to a debt or legacy.’’® And Banerji, J., agreeing 

said 

“The effect of any other view of S. 20 would be practically to exclude 
suits for redemption of usufructuary mortgages from the operation of the 

Limitation Act.”® 

He held accordingly, that 

49. Bhagwan Ganpaf v. Madhav Shankar, 1922 Bom. 3S6=4d Bom. 
1000=24 Bom. L. R. 713. 

50. 1893 Bom. P. J. (A.C.) 318. 

1. 1893 Bom. P. J. 346. 

2 (1904) 26 All. 167=1903 A.W.N. 223; also see Abdul Abad v. 

Mahtab Bibi, (1913) 20 I.C. 258=35 All, 378 (Distinguishing a suit for 
redemption from a suit brought by a mortgagee to enforce his remedy). 

3. (1896) 18 All. 295. 

4. (1904) 26 All. 167 (169)=1903 A.W.N. 223. 

5. Ibid., 26 All. 167 (170). 

6. Ibid., 26 All. 167 (172). 
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“a creditor whose debt is secured by a mortgage may take the benefit of 
this section, and avail himself of the receipt of profits of the morteaeed 
j)roperty for enlarging the period of limitation for the recovery of his debt 

..mortgagor cannot under the provisions of that section 

obtain an extension of time for the redemption of a mortgage. 

The opposite view taken in Jamna Prasad v. Gokla,^ proceeded on the 
ground that the rights of the mortgagor and the mortgagee being 
co-extensive and reciprocal, there is no reason to suppose that the 
legislature extended the indulgence to the mortgagee alone and de¬ 
clined it to the mortgagor. But the answer to this agreement is to 
be found m the judgment of Rattigan, J., in the Punjab Chief Court 
case of Khilanda Ram v. Jinda,^ where it was observed as follows:_ 

No doubt by the general law the right to redeem and the right to 
foreclose are co-extensive rights. In the present case we have to apply the 
provisions of the law of limitation, which is a special law, and we'cannot 

HmhT” allowed by that law beyond their legitimate 

This has been relied upon in Pirose Khan v. Kanhiya Ram,^^ by 
Motisagar, J. 

The authorities above noticed thus establish the proposition 
that this sub-section operates only to extend the time for a suit by 
a mortgagee, for sale or foreclosure,"^ but does not affect a suit by 
the mortgagor for redemption under Art. 148 of the Limitation Act 
or a suit for possession by mortgagee under Art. 146. 

675. SCOPE OF CLAUSE (2).—This sub-section does not 
expressly refer to the volition of the debtor, which must be express¬ 
ed under the rule noticed in S. 670, ante : but constitutes no real 
exception to the same, inasmuch as *^the debtor’s volition has already 
been indicated by the original agreement by virtue of which the 
mortgagee has been in a position to receive the rents, etc.”"^ 

Section 20, sub-S. (2) of the Limitation Act does not refer 
expressly to the intention of the party who receives the rent or 
produce, and applies wherever mortgaged land is, in fact, in the 
possession of the mortgagee.In this case the mortgagee-decree- 
holder was put in possession of the mortgaged properties by virtue 
of an agreement to sell the equity of redemption by the mortgagor, 
and it was held that a receipt of rent and produce will bring the case 

7. Anzvar Husain v. Lalmir Khan, 26 All. 167 (171). 

8. A.W.N. (1894), p. 87. 

9. 37 P.R. 1883. 

10. 1924 Lah. 484=78 I.C. 617=6 L.L.J. 194. 

11. Indarjit v. Gajadhar, (1913) 19 I.C. 238=35 All. 270 (Suit for 
sale by mortgagee in possession); see and cf. Baldeo Sahai v. Jafar 49 
All. 147=98 I.C. 818=1927 All. 159 iHeld, that a payment under a preli¬ 
minary decree, may extend the time for applying for a final decree for 
sale under a mortgage) . 

12. Dr, Pal’s Limitation, p. 348. 

13. Bana Charan Chakravarti v. Kishore Mohan Roy, (1921) 64 I C 
'903=1922 Cal. 114=35 C.L.J. 58. 



P* 20] 


Computation of Period of Limitation. 


721 

Tinder S. 20 (2) even though the sale was not completed, on the 
ground that wherever a mortgagee is in fact in possession of the 
mortgaged properties whether under an invalid agreement of sale 
or otherwise, the mortgagor can be called upon to account for the 
rent and profits as if he were a mortgagee in possession. This 
sub-S. (2) extends the period of limitation where the mortgagee 
being in possepion of the property, and according to the terms of 
mortgage receiving the produce of the mortgaged land in lieu of 
interest, such receipt of produce, is deemed to be payment for the 
purpose of the section.^ Where, however, the possession of the 
original mortgagee is the possession of a trespasser claiming a 
limited interest in the property as a mortgagee, but not the posses¬ 
sion of a mortgagee, S. 20, cl. (2) is not applicable to extend the 
period of limitation.’® The enjoyment of the usufruct under the 
usufructuary mortgage does not amount to a payment of interest 
of the debt due under a simple mortgage within the meaning of 
this section.’^ Thus, it will depend on which account the rent is 


received.” The section has no application when the mortgagee is 
not in possession as a mortgagee, but in some other capacity 
as co-owner).’® But, limitation is saved under this clause by the 
receipts of produce of land which the plaintiffs continue to occupy 
in lieu of interest at the request of defendant owing to his inability 
to pay his debt.’® Where, under an arrangement between the mort- 
gagor and the mortgagee, the possession of the mortgagee is trans¬ 
ferred to the mortgagor, as his lessee, and the latter agrees to pay 
the revenue on the property as a part of the rent agreed upon, the 
payment by him is equivalent to a receipt of rent by the landlord 
mortgagee, within the meaning of S. 20 (2) of the Limitation Act 
so as to save limitation.’®*®- 


This sub-section deals with ‘'mortgaged land’^: and is not 
applicable where the mortgage transaction fails for any reason, 
e.g., for want of registration.^® It has been held in Balaprasad v. 
Bholanath,^^ following Pichandi v. Kandctsami^^ and Penkaji v. 

_ 14. Vithoba Mahipaii v. Balkrishna Sakharam, (1921) 63 I.C. 234 
—1921 Bom. 437=45 Bom. 1206; also see Vaidyanadhaswami v. Somasun- 
daram, 28 Mad. 473. 

15. Krishnaji Sakharam v. Kashim Mohidin Saheb, (1920) 57 I.C. 
76=44 Bom. 500=22 Bom. L. R. 385. 

16. Anpurna Kunwar v. Ram Padarath, (1927) 100 I.C. 670=1927 
All. 417=49 All. 430. 

17. Ibid.; Dr. Pa^'s Limitation, p. 350. 

18. Narayan v. Venkataramana, (1902) 25 Mad. 220 (F.B.). 

19. Faujdar Singh v. Baiju Mahtpn, (1923) 72 I.C. 492 (Pat.). 

19-a. Eressa Memon v. Abdul Rahiman, (1926) 97 I.C. 941=51 
M.L.J. 378 (384)=1926 Mad. 1061. 

20. Dr. Pal's Limitation, p. 350. 

21. (1913) 21 I.C. 281=9 N.L.R. 140. 

22. (1884) 7 Mad. 539. 

91 
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Shidraniapa,'^^ that receipt of the produce of land held under a deed 
of mortgage required to be registered, but not registered, cannot 
be deemed to be a payment of interest for the purpose of S. 20 of 
the Limitation Act. Section 20, cl. (2) may be regarded more or 
less as subsidiary to the section itself, and, therefore, if to a given 
case S, 20 has no application, it is unnecessary to enquire whether 
or not there has been a receipt of produce or rent of the mortgaged 
land. Sub-section (2) of S. 20 is only explanatory of sub-S. (1) 
in its application to a particular set of facts.^ 

TITLE V: THE FORM OF PAYMENT. 


676. THE PROVISO: AMENDED BY ACT I OF 
1927.—It has been noticed already in S. 653, ante, that the proviso 
in cl. (1) of S. 20, as it originally stood in Act IX of 1908 has been, 
altered by Act I of 1927. The old proviso ran as follows:— 

“Provided that in the case of part-payment of the principal of a debt,, 
the fact of the payment appears in the handwriting of the person making 
the same.” 

The new proviso is worded thus:— 

“Provided that, save in the case of payment of interest made before the 
first day of January, 1928, an acknowledgment of the payment appears in 
the handwriting of, or in a writing signed by the person making the pay¬ 
ment.” 


It would be noticed that the law has been changed in the following 
respects:— 

(1) The new proviso abolishes the distinction between pay¬ 
ment of interest, and part-payment of the principal. 

(2) The new proviso speaks about the acknowledgment of 
the payment, instead of the fact of payment appearing in the hand¬ 
writing of the person making the same. 

(3) The new proviso adds the words **in a writing signed 
by” to the words ^‘appears in the handwriting of . . . the person 
making the payment”. 

The effect of these changes would appear from a consideration of 
the law prior to Act I of 1927. 


677. The new proviso abolishes the distinction between 


Law prior to Act 
I of 1927. 


interest and part-payment of the principal. 
If the payment is in writing signed by the 
person making the payment, it makes no 


difference whether the payment is held to be for interest or for 


principal.^® Prior to Act I of 1927, the mere fact of a payment 


23. (1894) 19 Bom. 663. 

24. Didar Hussain v. Gaya Prasad, (1917) 42 I.C. 119 (Oudh). 

25. See Hem Chandra v. Purna Chandra, 1918 Cal. 891=35 I.C. 638‘ 
=44 Cal. 567; and Soumia v. Alagirisawmy, (1912) 14 I.C. 5^0; Relied im 
Pachipenta Lakshmi v. Sonahanti Gunnamma, 1935 Mad. 101=1935 M.W^ 
N. 17=41 L.W. 94. 
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on account of interest was of itself sufficient for the purposes of 
S. 20. But, in order to create a new period of limitation under 
the proviso to S. 20 of the Limitation Act, the fact of part-payment 
of the principal of a debt must appear in the handwriting of the 

person making the part-payment, and not in that of any other person, 
however authorised.^’’ 


Handwriting of 
the person making 
the part-pa 3 nnent. 

this was held not 


In order to save limitation under S. 20, the person who made 

the payment should be the person who should 
sign the writing as evidence of the pay¬ 
ment.’*® Where payment was made by one 
agent, and entry made by another agent, 
sufficient for purposes of S. 20 of the 
Limitation Act, though both acted under the direct superintendence 
and orders of the debtor.^® A creditor had to prove, under the 
old proviso, (1) that the fact of payment appeared in the hand¬ 
writing of the person making the same, and (2) that the payment 
is in part satisfaction of the principal of a debt.®® Under S. 20 
of the Limitation Act, a fresh period of limitation could only begin 
to run if the fact of the person making the payment or part-pay¬ 
ment appeared in the handwriting of such person.®^ Where an 

, agent of a debtor makes a part-payment of 
Payment in hand- i j ^ t 

writing of agenr. principal debt, the payment, in order to 

give a fresh start of limitation under S. 20, 
must appear in the handwriting of the agent making it.®® This 
section was held not to require that the payment should appear in 
the handwriting of the debtor himself.®® Under this section, a 
debtor was not bound by the payment of part of the debt unless the 
person who in substance, though perhaps not in form, made the 
payment had stated in writing that such payment had been made.®^ 
And the debtor is not to have the part-payment proved against him 


26. Sountia v. Alagirisazvmy, (1912) 14 I.C. 580 (Mad.). 

27. Mukhi Haji Rahmutullah v. Coverji Bhuja, (1896) 23 Cal. 546 
(F.B.) (Overruled Bhagabuth v. Madhuh, 23 Cal. 553). 

28. Bishen Perkash v. Muhammad Sadique, (1916) 35 I.C. 375—1 
Pat. L. J. 474; also see Viszvanatha v. Rama Chandra, (1915) 27 I.C. 
744=17 M.L.T. 78; and Venkatakrishniah v. Subbaravtuiu, 40 Mad. 698 
(700). 

29. Ibid. 

30. Sakharam v. Keval, (1920) 56 I.C. 429=44 Bom. 392. 

31. Manindra v. Kanhai Ram, (1918) 48 I.C. 728=4 Pat. L. J. 365. 

32. Banwari Lai v. Ram Chandra, (1920) 54 I.C. 802=1 Pat. L. T. 

17. 

33. Ibid. 

34. Ram Kumar v. Nannu Ram, (1926) 94 I.C. 657 (658)=53 Cal. 
163=1926 Cal. 510. 
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678. However, 

Mark of an illi¬ 
terate person affixed 
to an endorsement. 


for the purposes of limitation by word of mouth, or by the mere 
writing of his agent, but only by writing in the hand of the person 
making that payment, whether he is debtor himself, or his agent.^® 
It does not matter whether the part-payment is made by the debtor 
or his duly authorized agent, provided the person making the pay¬ 
ment is also the person who makes an entry of it in his own 
handwriting.^^ 

the condition prescribed by S. 20 of the 
Limitation Act that part-payment of the 
principal debt should appear in the hand¬ 
writing of the person making the same was 
held satisfied if the payer affixed his mark 
beneath an endorsement not written by him.®’’ This view was 
taken by two separate Benches of the Madras High Court, in 
Scsha V. Seshaya^^ and in EUappa Nayak v. Annamalai,^^ that the 
affixing of a mark, was a sufficient compliance with the Act. How¬ 
ever, it was held in a later case that the 
record of a part-payment by a literate debtor 
of the principal of a debt due by him which 
is not in his handwriting but is signed by 
him, is not a sufficient compliance with the 
proviso to S. 20 of the Limitation Act, and such part-payment 
cannot save limitation.^® And the two early Madras cases were 
held limited to the case of a person who could not write, and whose 
signature by mark would be a sufficient compliance under the Act.^^ 
This view accords with that taken by the Calcutta High Court 
in Santi^h'war v. Lakhikanta,^^ where it was held that when debtor 

can write, endorsement not in debtor’s hand, 
but only signed by him is not sufficient to 
save limitation. Also see Bali Ram v. Suha 
Sheikh.^^ The Bombay High Court takes 
a similar view in Joshi Bhai v. Bai Parvati^ 


Endorsement 
handwriting 
payer who 
write. 


in 

of 

can 


Endorsement 
written by another, 
and signed by payer, 
not sufficient. 


35. Per Chandavarkar, J., in Joshi Bhai Shankar v. Bai Parvati, 
(1901) 26 Bom. 246 (251)=3 Bom. L. R. 834. 

36. I hid, 

37. Jamna v. Jaga Bhana, (1903) 28 Bom. 262=5 Bom. L. R. 1031; 
also see Hari Govind v. Ganguhai, (1928) 109 I.C. 702=52 Bom. 356 
(Signature itself may be taken as the record of acknowledgment) ; also 
see and cf. Bali Ram v. Sobha, 28 C.L.J. 222 and Ganga Ram v. Nikka 
Singh, 1928 Lah. 157 (1)=108 I.C. 727 (An endorsement of part-payment 
of the principal made at the instance of an illiterate debtor, held not suffi¬ 
cient to extend limitation) . 

38. (1883) 7 Mad. 55. 

39. (1883) 7 Mad. 76. 

40. Lgdd Govindoss v. Rukmani Bai, (1913) 21 I.C. 302=38 Mad. 

438. 

41. Ihid, 

42. 35 Cal. 813=4 I.C. 321=13 C.W.N. 177. 

43. 44 I.C. 516=23 C.W.N. 930=28 C.L.J. 222. 

44. 26 Bom. 246=3 Bom. L.R. 834. 
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And it was held in Nivaj Khan v. Dadabhai,^^ that a mere signature 
by a debtor to an entry of payment of a debt recorded by a third 
party is not sufficient to bring the case within the proviso to S. 20 
of the Act. The ruling in Dharmdas v. Ganga Dcviy'^^ by the 
Allahabad High Court, is also an authority in favour of this 
view. The Rangoon High Court has similarly held that in the 
case of a person who knows how to write, the payment must appear 
in that person’s own handwriting: though a mere signature over 
writing made by somebody else is sufficient in the case of an illiterate 
man.^^ Some doubt is thrown on the above “long settled rule of 
law” in Sri Ram v. Kashi Mollah,^^ where it was observed that 
S. 20 does not deal with the case of payments made by illiterate 
persons, and the proviso does not require the endorsement to be 
signed or sealed. Therefore no thumb-impression or mark of the 
person making the payment is at all required; and if the person 
is illiterate there is no reason why he cannot authorise anybody else 
to write the endorsement for him. The Patna High Court has, 
however, held that the signature of person making payment on 
cheque is sufficient compliance with the proviso.^® 

679. In Ram Kumar v. Nannu Ram,^° the question was raised 

as to who makes the payment, within S. 20, 

Payment through thg duly authorised agent sends a 

order. cheque or notes by post or through peon: 

and, it was held that neither the peon nor 
the postman ^Unakes the payment^* within S. 20 of the Limitation 
Act, for the postman or the peon is merely a conduit pipe through 
which the money passes to the creditor, the duly authorised agent 
who sent the notes or cheque being regarded as the person who 
made the payment.^ It was held in Sarjubala v. Sardanath,^ that 
a payment made through a messenger by a manager, having general 
authority to make payments and followed by an entry by the 
manager of such payment with his own hand in his account-book 
is a good payment for the purposes of S. 20 of the Limitation Act. 
The section says that payment must be either by the debtor or by 
his agent duly authorized in that behalf, but it could not have been 
intended by the Legislature that, if the agent made the payment 
through the hands of a servant or friend, that would not be payment 
by the agent on behalf of the principal within the meaning of S. 20.® 

*■ _ _ __ ___ _ --——»• 

45. (1917) 41 Bom. 166=38 I.C. 359=18 Bom. L. R. 973. 

46. (1907) 29 All. 773=1907 A.W.N. 263=4 A.L.J. 628. 

47. Maung Tun Tlaing v. XJ Aung Gyaw, 1930 Rang. 64=126 I.C. 540. 

48 . 62 I.C. 644=2 P.L.T. 355. 

49. Kesari Chand v. Mukteswar, 1930 Pat. 372=9 Pat. 851. 

50. 94 I.C. 657=53 Cal. 163=1926 Cal. 510. 

1. Ibid, 

' 2. 50 I.C. 862=23 C.W.N. 336. 

' 3, Doraiswami v. Krishnier, (1920) 54 I.C. 318 (Mad.). 
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A money order coupon which requests the credit of the sum towards 
the debt is in the handwriting of the debtor, the writing amounts to 
the fact of payment appearing in the handwriting of the person 
making the same as required by S. 20.“* 


Present law. 


680. It has been noticed in para. 675, ante, that the fact of 

the part-payment of the principal of a debt, 
must appear in the handwriting of the person 
making the payment, and not in that of any other person even 
though the latter may have been expressly authorised to endorse 
the fact of payment.'^ Accordingly, it was held in several cases 
that where the endorsement of part-payment of principal was in 
the handwriting of a person other than the debtor, a mere signature 
by the debtor, on the written endorsement was not a sufficient com¬ 
pliance with the proviso.® But, under the present amendment, the 
addition of the words ‘'or in a ’writing signed by/* shows that in 
the case of a payment made on or after 1st January, 1928, it is no 
longer necessary that the whole of the endorsement should be in 
the handwriting of the person making the part-payment. It 
w'ould be sufficient if the writing is signed by him, though it is in 
fact written by a third party.^ The acknowledgment of payment, 
if in the handwriting of the person making the payment, is suffi¬ 
cient, though unsigned. “The decisions which held that mere 
signature (where the writing was not wholly in the handwriting 
of the person) was insufficient are no longer law.*’® As under the 
General Clauses Act “sign” will include a “mark** with reference 
to a person who is unable to write his name, the case of an illiterate 
person also has been specifically provided for. The expression 
“writing/* includes “printing, lithography, photography and other 
modes of representing or reproducing the words in a visible form.” 
See General Clauses Act (X of 1897). 


Under the old proviso, it was held in a Madras case that all that 
this section requires is that the fact of payment should appear in 
the handwriting of the person making the same.® But the writing 
itself need not show that the payment is made in part-payment of 

the principal as such.’® The law does not require that the words 

___ 


4. 1930 All. 123=124 I.C. 22. 

5. Manindra v. Kanhai, 48 I.C. 728 (Pat.); Bishen Prakash v. 
Siddique, 35 I.C. 575 (Pat.) ; Mukhi Haji v. Coverji, 23 Cal. 546 (F.B.); 
Joshi V. Bai Parvati, 26 Bom. 246. 

6 . Lodd Govindoss v. Rukmani Bai, 38 Mad. 438; Venkatakrishniah 
V. Suhbarayudti, 40 Mad. 698 (700) ; Santishwar v. Lakhinatha, 35 Cal. 
813 (814); Bislieshxvar v. Madho Rao, 62 I.C. 297=17 N.L.R. 40. 

7. Cf. Mating Tun v. U Aung, 1930 Rang. 64 (65) = 126 I.C. 540 
(This point seems not to have been noticed in the case). 

8 . Mitra^s Limitation Act, Vol. II, p. 929. 

9. Jada Ankamma v. Rama Sastrulu, (1883 ) 6 Mad. 281. 

10. Curlender v. Abdul Hamid, 1921 All. 335 (2) =43 All. 216; also 
see S. 671, ante. 
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**part-payment of the principal” should appear in the entry’.As 
stated by the Allahabad High Court, in Singh & Co. v. Sircar 
<§• Co./* 

"to accept the contention that it is necessary for the fact that tlu- payment 
is towards part of the principal to be included in the document in the hand¬ 
writing of the debtor, would further be to read into the section after the 
words *the fact of the payment’ the words ‘as such’ ’’. 

This would be good law under the present section also. 

It should be pointed out that instead of the words fact of pay¬ 
ment, the amended proviso uses the expression ''acknowledgment 
of the payment,” appearing in the handwriting of (or in a writing 
signed by), the person making the payment. 

In the case of a joint debt owed by two persons, who are both 

liable on a debt embodied in a khata, any 
Payment of a payments made towards satisfaction of the 
joint debt. debtors, a part-pay¬ 

ment appearing in the handwriting of the person making the 
payment, which was signed by the other, would clearly amount to 
an acknowledgment that the liability was continuing, and both the 
debtors were jointly liable.^® A part-payment can avail not merely 
against the person making the payment or those deriving title under 
him subsequent to such payment but even against other persons 
liable in respect of the same debt.’^ The heirs of a mortgagor are 
jointly liable for the debt as representing the deceased mortgagor ; 
and payment by one co-heir will extend the period of limitation 
against all the heirs, and not merely against the person making the 

payment.'® 

Where the plaintiff's case is that defendants signed their names 

and afterwards, without consulting them 
Signature prior without their authorization another 

to writing. person wrote the endorsement over their 

signature, held, that the writing was not an acknowledgment of the 
payment in a writing signed by the defendants making the 

payment.'® 


11. In the matter of Ambrose Summers, (1896) 23 Cal. 592; also see 
Sokharam Manchand v. Keval Padamsi, (1919) 44 Bom. 392 56 I.C. 429 

=22 Bom. L. R. 313. . t t c 

12. 1930 All. 392=127 I.C. 581=52 All. 459=1930 A.L.J. 590; cf. 

Muthiah Chettiar v. KuUayan Chetti, (1917) 93 I.C. 20—6 790; 

followed (1886) 9 Mad. 271 (273). ^ t 'itv? _ 

13. Devchand Chatraji v. Jamsedji Shahpurjt, (1923) 74 I.C. 302 

1923 Bom. 369=25 Bom. L. R. 354. 

14 . Pachipenta Lakshmi v. Sonahantt Gutinamma, 1935 Mad. lUl 

1935 M.W.N. 17=41 L.W. 94. at t t 

15. Narasimha v. Ibrahtm, (1928) 118 I.C. ^6 M.L.J. 380 

1929 Mad. 419; also see Sarada Ckaran v. Durgaram, (1910) 14 C.W.rsi. 

741=5 I.C. 484=37 Cal. 461. oo<7 —t r- 

16. Talok Theingan v. Sevugan Chettiar. 1934 Rang. 287 152 I.L.. 

501. 
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681. The form of payment or rather of an acknowledgment 

No time-limit for the proviso is 

endorsement. must appear in the handwriting of 

or in a writing signed by the person making 
the same’'. No time-limit is given in the section for the obser¬ 
vance of this form. An endorsement of payment of money on a 
bond may be effective as an acknowledgment of liability, even 
though no money was actually paid at the time.^^ A payment 
made in time may be followed by a written statement of the fact 
of payment made after the expiry of the original period of limita- 
^on.^s It was observed by the Nagpur Judicial Commissioner’s 
Court in Ramparshad v. Bansilaip^^ that 


the proviso to the section lays down that the fact and date of payment 
can be taken as proved only by the evidence of a certain kind, and so 
imposes a minimum degree of credibility in the evidence. A statement 
of pajment in writing made by the payer at some time after the payment 
is perhaps less trustworthy than one made on the same day, but even so it 
does not fall below the standard required by S. 20 of the Limitation Act 
It cannot any more be brought below that standard by the fact that it was 
made after the expiry of the original period of limitation; indeed that fact 
uoiiJd tend to make it more credible rather than less.” 


Section 20 does not suggest in any way that the writing must 
come into existence immediately, and further, when the part- 
payment is admitted and the fact of the part-payment is made in 
writing by the debtor, the debt is revived and a suit can be main¬ 
tained within three years of the part-payment.^® However, to 
bring into operation the provisions of S. 20, the part-payment must 
be made before the expiry of the prescribed period.®^ A written 
statement filed in the suit itself cannot be called in aid for the 
purpose of S. 20 of the Act.^^ Consequently a recital of the fact 
of payment in the defendants’ written statement which was signed 
by him did not help the plaintiff when no writing in the hand of 

or signed by the defendant was relied upon in the plaint to make 
it within time.^^ 


TITLE VI: PAYMENT BY WHOM. 

682. PAYMENT OF INTEREST, BY PERSON LIA¬ 
BLE. In the case of payment of interest, the payment must be made 

17. Lakshmi A mmol v. Ramaswamy, (1914) 26 I.C. 754 (Mad.). 

18. Venkatasubbu v. Appusundaram, (1894) 17 Mad. 92=6 Ind. Dec 
63 ( N. S.) . 

19. (1923) 71 I.C. 17=1923 Nag. 117=19 N.L.R. 6=6 N.L.J. 121. 

20. Ganesh v. Mallu Mai Girdhar Das, 1931 All. 375=131 I C 867 

21 . Ibid. 

22 . Debji Ghelabhai v. Mehta & Co., 1935 Cal. 255=39 C W N no — 

60 C.L.J. 396. v..vv.i>. 

23. Ibid, . 
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**hy the person liable to pay the debt or legacy ”; or, ”by his agent 
duly authorised in this behalf”. 


The Madras High Court has held in Velay^udam v. Vaithyalin- 

gamf^^ with reference to English decisions in 
Meaning of the Roddam V. Morleyf^^ and Hozvard v. Light- 

person foot,^*^ that the expression “party liable” in¬ 
cludes any person or persons against whom 
an action on the debt could be brought whether liable originally 
or as representing or taking the estate, real or personal, of the 
obligor. Thus, the payment made by a person, who is not a stranger 
to the transaction in interest binds those who are interested in the 
payment to the extent of preventing the statute running. Where 
there are several persons liable to pay a debt, the joint liability 
of persons standing in equal peril of suit, and who all benefit 
by the discharge of all or any part of such liability, makes the debt 
enforceable against any one liable for it.^^ In the case of the 
joint-executants of a hand note payment of interest by one of the 
persons liable does not save limitation against the other. Under 
S. 20 (1) of the Limitation Act, it is necessaiy^ that the interest 
should be paid by the person liable to pay the debt. The expres¬ 
sion “the person liable to pay the debt” is not the same thing 
as “a person liable to pay the debt”; that is to say, where there is 
joint liability.^® 


ween 
person liable. 


683. A payment may sometimes be operative under S. 20 even 

when made by a person other than the party 
Distinction bet- sought to be charged in the suit. Under 
— debtor and g 30 , the payment of 

interest on a debt must be made by 
a “person liable to pay the debt”, while cl. (2) provides for pay¬ 
ment of part-principal of a debt by the ‘^debtor”. It would be 
noticed that the expression “the person liable to pay the debt” 
is more comprehensive than the word “debtor”; and it is well- 
established that payment of interest as such need not be made by the 
debtor himself. If A borrows money for his son B, from the 
creditor C, so far as the creditor is concerned, the father A is the 
debtor who is also liable to pay the amount, but B is not the debtor, 
though he is a person liable to pay the debt. As between father 
and son, the latter is the debtor, and the former is the surety. A 
payment by B of interest as such would be a good payment under 
cl. (1) of S. 20; though a payment of part of the principal debt by 


24. (1912) 17 I.C. 619 (Mad.). 

25. 1 De. G. and J. 1=26 L. J. Ch. 438=5 W. R. 410. 

26. (1907) 1 Ch. 330=76 L. J. Ch. 316=96 L.T. 306. 

27. Howard v. Light foot —Per Farewell, L.J., supra. 

28. Madho Lai v. Sham Lai, (1934) 151 I.C. 753=1934 Pat. 224=15 
P.L.T. 113. 
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the son would not be a good payment under cl. (2).^^ Further illus¬ 
trations, distinguishing between a “debtor'', and a “person liable 
to pay a debt", may be found in the case of a minor member of a 
joint Hindu family, who is a person liable to pay the debt incurred 
by the manager of the family for the family. Similarly, a Hindu 
son is liable to pay the debts incurred by his father, which obligation 
arises from his pious duty to pay the debts of his father, not of 
an immoral character. 


684. The liability to pay spoken of in S. 20, need not be 

personal. It was held in Askaran v. Venkata- 

^ by the Madras High Court, relying 

need not be perso- V i t j • • ^ ^ 

nal. upon the Lnglish decisions in Roldxng v. 

Lanc,^^ and Chinnery v. Evans, that the 
auction-purchaser of the interest of a mortgagor judgment-debtor is 
a person liable to pay within the meaning of S. 20 of the Limita¬ 
tion Act, just as analogous words in the English statute have been 
held to be words of large import and comprehensive to include 
not only the mortgagor and his personal representatives upon whom 
the contract would be personally binding, but would also include 
the second or third mortgagee by whom the principal and interest 
due to the first mortgagee might be said to be payable. 

685. In may be pointed out the words “person liable" do not 

mean all the persons jointly liable to pay. 

1 In Achola v. Doman,^^ where there were two 

c u mg p ura . mortgagors, it was held by Suhrawardy, J., 

that the expression “person liable to pay" does not mean the 
entire body of persons liable to pay the debt; and that there can 
be no question that one of the mortgagors was a “person liable to 
pay", and that he could not only pay his share of the debt, but could 
have paid the entire debt under the mortgage-deed; and that under 
the law every mortgagor is liable for the entire debt secured by 
the mortgage. Similarly it was held in Velayudan v. Vithiyalin- 


29. Bradshaw v. Widdrington, (1902) 2 Ch. 430 (A person who acts 
as solicitor to the mortgagor and mortgagee can make pa 3 ’ment of interest 
to the mortgagee on behalf of the mortgagor, and such payment keeps alive 
the mortgage) . Also see Lachhmi Narayan v. Daya Shankar, (1918) 47 I.C. 
655 (Oudh) (^Held, that the word “debtor”, as used in S. 20 of the Limi¬ 
tation Act means the person who is liable under the contract of debt, e.g., 
the father in a joint Hindu family. The son is neither a debtor, nor, in 
the absence of evidence, an “agent” of his father for the purposes of the 
said section) . 

30. 1921 Mad. 102=44 Mad. 544=62 I.C. 393=40 M.L.J. 218 (Fol¬ 
lowed in Bhutan Mohan Singh v. Ramgobinda Goswami, (1926) 54 Cal. 179 
=98 I.C. 204=1926 Cal. 1218 (A case of pajnnent after decree). 

31. (1863) 1 De. G. J. and S. 122=46 E. R. 47. 

32. (1864) 11 H. L. C. 115=145 R. R. 79=11 E. R. 1275. 

33. (1925) 90 I.C. 774=1926 Cal. 150. 
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that where there are several persons liable to pay a debt, the 
expression “the person liable to pay the debt'* in S. 20 should 
not be construed as meaning all the persons liable to pay, as the 
result of such a construction would be to make the acknowledgment 
by one of several debtors alone useless even as against himself. 
This was relied on in Lokandha v. Lokliono,^^ where it was held 
that some descendants of a deceased mortgagor making payment 
of interest will bind other descendants though divided from family 
prior to payment. They arc not saved by S. 21 (2) of the Limitation 
Act. In Ibrahim v. Jagdish Prasad ,the Allahabad High Court 
took a similar view. It was held that each co-mortgagor is liable 
for the entire debt secured by the mortgage, and, therefore, a pay¬ 
ment by one of the mortgagors which falls within the provisions of 
S. 20 of the Limitation Act operates to extend the period of limi¬ 
tation against all of them. A similar conclusion was reached in 
the case of co-heirs, by the Madras High Court in Narasimha 
V. Ibrahim.^^ In a Calcutta case of Hem Chandra v. Puma 
Chandra,^^ the suggestion that the section contemplates payment 
by or on behalf of both the mortgagor, and the purchaser of the 
property subject to the mortgage, who is also, in a sense, liable 
to pay the mortgage-debt was not accepted. 

686 . The case of Go pal Daji v. Gopal is distinguish¬ 

able. It was held by Jenkins, C.J., and Ash- 
Principal and j ^ that part-payment of a debt by a 

principal debtor would not prevent limita¬ 
tion running against the surety. But, in that case both the princi¬ 
pal and the surety seem to have agreed to pay by the same contract, 
.and it may be that they were regarded as joint-contractors. Jen¬ 
kins, C.J., observed that the principal’s debt was distinct from 
that of the surety and that the principal was not the person liable 
,to pay the debt of the suretyA surety is a “person liable to pay 
the debt” of the principal debtor, though he will not be the debtor. 
If he makes a payment of interest as such, this will save the limita¬ 
tion against the debtor as well. Where the person liable to pay 
the debt as surety, and the debtor are co-contractors, partners, 
etc., jointly liable to pay the debt, payment by either of them is 
•of no effect as against the other in view of the provisions of S. 21 
^f the Limitation Act.^^ But when the principal and surety are 


34. (1912) 17 I.C. 619 (620) (Mad.) 

35. 1930 Mad. 738=127 I.C. 641. 

36. 1927 All. 209=99 I.C. 424. 

37. 1929 Mad. 419=118 I.C. 302. 

38. (1914) 22 I.C. 510 (Cal.). 

39. 28 Bom. 248=5 Bom. L. R. 1021 
JLaxnti , 9 I.C. 8=21 M.L.J. 455). 


(Followed in Saini Aiyeuyar v. 


SSfnotes under S. 21, post , Kothandaraman v. Shunmugam , (1916) 
(Mad.) (“Joint-contractor” applied to surety). 


.32 I.C. 608 
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not related as joint-contractors, partners, etc., and the person mak- 

the payment of interest is a surety’’ or other person who is 

liable to pay the debt, such a payment is good payment against 

the debtor, and all others liable to p3-y the debt. Otherwise, a 

person’s payment may be available only against himself. If the 

surety’s liability to pay is separate and independent of the liability 

of the debtor, as for example where the surety gives a separate 

bond conditioned to be void if the mortgagor should pay the debt 

according to his covenant in the mortgage-deed, there are two 

different debts”—one, the debt of the mortgagor, and the other 

the debt of the surety.^^ pm-poses of the application of S. 20 

of the Limitation Act, the debt of the surety is distinct from the 

debt of the piincipal debtor though both of them arise out of the 

same transaction.^^ Accordingly, the payment of interest by the 

principal debtor with the knowledge and consent of the surety and 

even at his request does not, under S. 20 of the Limitation Act, 

extend limitation as against the surety, unless the circumstances are 

such as to render the payment one on behalf of the suretyThis 

view is opposed to that taken by Fry, L. J., in In re Frisbyr. Allison 

V. F7'isby, also see Lewin v. IVilson,^^ where it was observed that 

as it is usual for the principal debtor and not the surety to pay 
the interest, 

it \vould be contrary to good sense and the common understanding of man¬ 
kind that while he is doing so, the statute should run in favour of the 
surety, unless he makes a payment or gives an acknowledgment.” 

But Allison v. Frisby, is a case under R. P. Limitation Act, 1874, 
S. 8, where the surety had joined in the covenant in the mortgage, 
and it does not affect the general rule that a payment made by the 

principal debtor to the creditor does not prevent time running in 
favour of the surety.'^® 

687. PAYMENT OF MORTGAGE-DEBTS.—A pay¬ 
ment of mortgage-debt by mortgagor to sub-mortgagee was suffi- 


42. See Go pal Daji v. Go pal Bin, (1903) 28 Bom. 248=5 Bom. L. R. 
102^ Followed in Srinivasa Varadachariar v. Echammal, (1910) 21 M.L.J. 
455—9 I.C. 8; and in Govindaraja v. Samarapuri, 1930 Mad. 112 (2)= 
120 I.C. 576^ (^Held, that the liability of the surety is not saved from the 
bar of limitation by the payment by the principal debtor). 

43. Brojendro Kissore v. The Hindustan Co-operative Insurance Society,. 
(1917) 39 I.C. 705 ( 711, 714)=44 Cal. 978. 

44. Ibid., 39 I.C. 705 (711, 714)=44 Cal. 978; Jai Narain v. Parmeshar,. 
1931 Oudh 310; also see Vaiyapure v. Seetharama, 152 I.C. 464=1934 Mad. 

639=40 F.W. 479; and Seth Abde AH v. Askaran, 1924 Nag. 411=84 I C 
199. 

45. 11 A.C. 639. 

46. See Vaiyapuri Pandaram v. Seetharama Chettiar, (1934) 152 I.C. 464 
=1934 Mad. 639. supra; also see U Ba Pe v. Ma Lay, 10 Rang. 321=«139 

I«C. 738—1932 Rang. 88 (Suit barred against debtor, but kept alive by 
payments against surety) . 
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cient to keep alive the liability of the sub-mortgagor also. Sec¬ 
tion 20 of the Limitation Act does not say that limitation is saved 
only against the person who makes the payincnt.^^ It was held by 
the Allahabad Pligh Court, in RdushciH Lcil v. K.Q 7 thaiya that 

a payment of interest due on a mortgage made by the mortgagor 
saves limitation under S. 20 of the Limitation Act not only as 
against the mortgagor, but also against a subsequent purchaser of 
a portion of the equity of redemption or a subsequent 
mortgagee of a portion of the mortgaged property. 
In the Calcutta High Court, the important cases are 
Krishna Chandra v. Bhairab Chandra^^ and Domi Lai v. 
Roshan Dobay.^^ In each of these cases the transaction pleaded as 
-petending the period of limitation was a payment on account of 
interest. There is nothing in S. 20 to indicate that the extension 
Is only to operate against the person making the payment: the 
words of S. 20 of the Limitation Act are general.^ Accordingly, 
where a payment of part of the principal was made by a mortgagor, 
:and the fact of the payment appeared in his handwriting, the new 
period of limitation created by the section was held to take effect 
as against the purchaser before the payment was made, of the 
equity of redemption in the mortgaged property under a money- 
decree made against the mortgagor, and it was held immaterial 
whether the purchase was of the whole or only part of such pro- 
perty.2 It has been noticed already that as held in another Cal¬ 
cutta case, the expression “person liable to pay the debt,” includes 
the purchaser of the equity of redemption of property subject to a 
mortgage. Consequently, a payment of interest by him gives a 
fresh starting point for limitation for a suit to recover the mort¬ 
gage-debt,^ even though such payment is made behind the back of 
the purchaser of the equity of redemption, by the mortgagor.* 


688 , In this connection, attention may be pointedly drawn to 

the difference in the language of Ss. 19 and 
Differet^e in Ian- 20 of the Limitation Act, so far as it bears 
guage o s. 19 an question of the effect of payment by 

one of several persons liable to pay the debt. 
In Surjiram Marwari v. Barhamdeo^ the question raised was of 


47. Ramchand v. Mewa Rani, 3 P.R. 1918—44 I.C. 213. 

48. (1918) 47 I.C. 845=41 All. 111. 

49 . 32 Cal. 1077=9 C.W.N. 868. 

SO. 33 Cal. 1278=11 C.W.N. 107. 

1. Domi Lai v. Roshan Dohay, (1906) 33 Cal. 1278=1 C.W.N. 107; 
-also see Ramchand v. Mewa Ram, 3 P.R. 1918=44 I.C. 213, supra. 

2. Ibid., 33 Cal. 1278. 

3. Bhuban Mohan v. Ramgohinda Goswami, (1926) 98 I.C. 204=54 
^Cal. 179=44 C.L.J. 188. 

4. Hem Chandra v. Purna Chandra, (1914) 22 I.C- 510 (Relied on 
<iChinnery v. Evans, 11 H.L.C. 115 at p. 131). 

5. 1 C.L.J. 337. 
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an acknowledgment by the mortgagor as saving limitation against 
a subsequent mortgagee. The learned Judges who decided that case 
relied partly on the wording of S. 19 of the Indian Limitation Act 
and partly on an English case, that of Bolding v. Lane.^ That 
case was itself discussed shortly afterwards before the House of 
Lords in the case of Chinnery v. Evans, where it was distinguished 
against and explained. A clear distinction was drawn by the House 
of Lords in Chinnery, v. Evans, between the effect of a payment,, 
and the effect of a mere acknowledgment. The point has been 
very clearly brought out, in another Privy Council decision in the 

case of Lewin v. Wilson,^ where Lord Hobhouse is reported to 
have observed as follows:— 

“It must be remembered that payment and acknowledgment are two 
very different things. As regards the person making them, acknowledg¬ 
ment may, as pointed out in Bolding v. Lane,^ be made by a person who 
though a party to the mortgage contract, has ceased to have any substantial 
interest in it. and has nothing to lose by the acknowledgment; whereas pay¬ 
ment IS certain to be made only by those who have some duty or interest to- 

the recipient, so long as he is paid according to the intention 
o the contracting parties, he is in full enjoyment of his bargain and is not 
put upon any further assertion of his rights; but not so if he only receives 
acknowledgment. If, therefore, we find that the legislature has used different 

anguage about the two cases we must not readily conclude that it has done so 
by accident or without meaning it”.io 

In the first place, S. 19 only operates as against the person making- 
the acknowledgment, while S. 20 makes the part-payment good in 
avour of any suit on that liability. The second difference is that 
an acknowledgment need not be addressed to the person entitled: 
while under S. 20, the payment is, of course, not a payment unless 
made to the person entitled. 

In view of numerous cases decided in recent years in the 
various High Courts in India, it was conceded in Lakshmi v. Gun- 
namma^^ that a part-payment can avail not merely against the 

6 . (1863) 1 De. G. J. and S. 122=46 E. R. 47=137 R. R. 174. 

7. (1864) 11 H.L.C. 115=11 E.R. 1274=145 R.R. 79. 

8 . (1886) 11 A.C. 639. 

9. (1863) 1 De. G. J. and S. 122. 

10. See Raushan Lai v. Kanhaiya Lai, (1918) 47 I.C. 845; citing Leixdn 
v. Wilson, (1886) 11 A.C. 639. 

11. Narasimha Rama Iyer v. Ibrahim, (1929) 118 I.C. 302=1929 Mad. 
419=56 M.L.J. 630 {Held, that acknowledgments under S. 19, Limitation 
Act, have an operation which is different from the operation of part-payments 
under S. 20) ; citing Pamulupatti Venkafakrishnaya v. Kondamudi Suhhra- 
yudu, (1916) 36 I.C. 240=40 Mad. 698; and Ibrahim v. Jagdish Prasad 99 
I.C. 424=1927 All. 209. 

12. 1935 ^lad. 101—154 I.C. 1053; cf. Miithii Chettyar v. Afuthti— 
swami, 1932 Mad. 516=138 I.C. 632=55 Mad. 758 {Held, that an acknow¬ 
ledgment will also avail to save limitation as against a person to whom the 
mortgagor making the acknowledgment has transferred the mortgage pro¬ 
perty prior to the date of the acknowledgment). 
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person making the payment or those deriving title under him sub¬ 
sequent to such payment but even against other persons liable in 
respect of the same debt; and that there is a clear distinction in 
this respect between an acknowledgment and a payment of debt. 


TITLE VII: AUTHORITY OF PAYMENT. 

689. AGENT DULY AUTHORISED.—An effective pay¬ 
ment under S. 20 may be made by the agent duly authorised of 
the person liable to pay the debt or legacy, or by the debtor. 

As to the meaning of the words '‘agent duly authorised,” see 
notes under S, 19, ante and also see notes under S. 21, [^ost. 


The authority of an agent may be express or implied. It 

is to be observed that S. 20 of the Limitation 

1 . Authority ex- does not require the agent to be autho- 

press or implied. . . . ^ i i l u ■ 

nsed in writing, and it has been held in 

Birjmohun Lai v. Rudra Perkash,^^ that an agent may impliedly be 

so authorised. Such authority, in the absence of direct evidence, 

can be inferred from other circumstances.^^ In National Bank v. 

Bansidhar^^ it being admitted that no formal authorization of the 

agent is required under S. 20, their Lordships of the Privy Council 

found no difficulty in implying authority to pay interest from the 

agreement between a third person and the promisor that the former 

would discharge the latter’s debt evidenced by promissory’^ note to 

the promisee in respect of principal and interest. 

The words “agent duly authorised” would include authority 

given by law as well as authority given by 
2, RelaUonship parties.^® This point was fully 

U^tua?^^ ^ discussed by Banerjee, ]., in the case of Ram 

Charan Das v. Gaya PrasadN where it was 
held that if the guardian pays interest or makes part-payment, in 
the interests of the minor, such payments are binding on the minor. 

If the payment appears in the handwriting 
3. Guardian of a guardian it would save the operation 

abiHt” of limitation under S. 20 of the Limitation 

Act, the payment being one by an agent 
authorised to make it on minor’s behalf. A Full Bench of the 
Bombay High Court held in Annapagauda v. Sangadxgyapa>^ 


13. (1889) 17 Cal. 944 (951). 

14. Veeranna v. Veerahadraswami, (1918) 41 Mad. 427=34 M.L.J. 
373 (F.B.) ; K. R. V. Firm v. Seetharamaswami, (1913) 37 Mad. 146= 
25 M.L.J. 501; also see Rangaswami v. Somasundaram, (1927) 54 M.L.J. 
150. 

15. 1929 P.C. 29 (On appeal from 1926 Oudh 248) =57 I.A. 1=5 
Luck. 1 (P.C.). 

16. Chandra Kanta v. Beharilal, (1919) 52 I.C, 436 (Cal.). 

17. (1908) 30 All. 422=5 A.L.J. 875=1908 A.W.N. 175 (F.B.). 

18. (1901) 26 Bom. 221 (F.B.); cf. Asauddin v. Lloyd, (1883) U 
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that a guardian appointed under the Guardian and Wards Act, 
can pay part-principal of a debt so as to extend the period of limita¬ 
tion against his ward in accordance with S. 20 of the Limitation 
Act, provided the guardian’s act was for the protection or benefit 
of the ward’s property. In Kailasa Padiachi v. Ponnukannu^ 
Muthuswami Aiyar, J., expressed the opinion that 

a guardian is legally competent in the ordinary course of management 
either to acknowledge a debt due by his or her ward, or to make a oart- 
payment, or to pay interest”. 

A similar view was held by Sir Arnold White, CJ., and Benson, T 
in Suhramama Ayyar v. Arumuga Chetty.^'^ The Calcutta High 
Court has held in Naretidranath Sarkar v. Rai Charan Haidar^ 
(liat a guardian of a minor is an agent duly authorised to pay 
interest or upon a debt due by the minor. Another Division Bench 
of the Calcutta-High Court has held in Saroda Charan Chucker- 
butty V. Durga Ram,^^ that the manager of a Hindu joint family 
has power to continue a liability by payment of interest and in 
doing so he would be considered as the agent duly authorised, 
within the meaning of S. 20 of the Limitation Act, to bind the 
Other members. This view has been followed by the Patna High 
Court in Bajrangi Prasad Singh v. Kesha Singh,^^ where it has 

4. Karta of a J*’ ^ 

joint Hindu family. family is the agent of the entire family 

duly authorised to make part-payments on 
e alf of the family. Similarly, the manager of a Madras tarwad 
as authority to make an acknowledgment or payment saving 
limitation also as against the junior members.^* And now a sub¬ 
section 3 {b) has been added to S. 21, providing that the manager 
of a joint family is expressly authorised to make payment on behalf 
of the family, and such payment will save limitation. 

690. The principle deducible from Chinnery v. Evans^^'^ is 

Court of law as ^ debtor’s assets are so placed, 

agent of the debtors. by his own act or by operation of law, 

. that, if some one other than he alone can 

release them for the purpose of making payments due from him. 


J^ajibun v. Kadtr Bux, 13 Cal. 292; and Maharana v. Vadilal, 
Horn. 61 (Where contrary view was taken). 

19. (1894) 18 Mad. 456. 

20. (1903) 26 Mad. 330. 

21 . (1902) 29 Cal. 647 (Rampini and Pratt, JJ.). 

22. (1910) 5 I.C. 484=37 Cal. 461=14 C.W.N. 741. 

^928 Pat. 156 (158)=6 Pat. 811; also see Chandra Kanta v. 

C.L.J. 7; Haraprasad v. Bakshi Bindeswari, (1915) 
19 C.W.N. 860; and Bhasker Tatya v. Vijalal, 17 Bom. 512 {Karta of a 
joint family held to be a duly authorised agent). 

24. Thankammal Vayamkar v. Kunhamma, (1919) 53 I.C. 878=37 
M.L.J. 369l 

24-a. (1864) 11 H.L.C. 115. 
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then the act of that other in operating upon the debtor's assets must 
be treated as the act of the debtor himself, the volition of the debtor 
in such a case being neither requisite nor relevant.Courts of law 
are agents of the judgment-debtor, when making payment due from 
him out of the assets held in Court, but they are not so when the 
money belongs to debtor's father.^® An agent means or includes 
anybody lawfully appointed under a statute or a Court of law. A 
Receiver may be an agent authorised to make an acknowledgment 
on behalf of the firm, under the terms of his appointment order, and 

it may be necessary for him to so act with a view to save the 
•estate from loss.^^ 

691. The agent who can give the creditor the benefit of S. 20 

within the terms of his authority. 

within authority. If he exceeds his authority or does something 

which is not actually covered by his authority 
he cannot bind the principal so as to give the creditor the benefit of 
-S. 20 of the Limitation Act.^® 

I Illustrations. 

(1) In Luisell v. Bonsor,^^ the defendant’s agent had instructions to 
offer the claimant a part of the debt in discharge of the whole. The claimant 
refused to take the money on these terms and the agent paid it in part 
discharge. It was held that this was not a part-payment by defendant to 
take the case out of the operation of the Statute' of Limitations. 

(2) In Alagappa Ch^ttiar v. Suhraniania Pandia Thevar,^^ it was held, 
following Ltiisell v. Bonsor, that though the mortgagee had authority to 
pay off the debt in full, he had no authority to make a pure paj^ment of 
interest as such so as to bring the case within S. 20 of the Limitation Act. 

(3) Where the guardian of the minor judgment-debtor executed with 
the sanction of the Court a mortgage, and directed the mortgagee to pay 
the amount to the decree-holder, and obtain a receipt from him and to 
rcitain it as a title: but he chose to pay into Court out of his own sweet 
will and pleasure when it suited him, that is, nearly one and a half years 
afterwards, and the decree-holder drew the money from the Court; held, 
that the payment of the money by the Court to the decree-holder could 
not extend limitation in favour of the decree-holder. 

(4) When an agent is authorized to pay an amount towards the total 
amount of the bond the authority extends to his paying an amount towards 
the interest due on the 'bond, for, the total amount of the bond includes 
principal and interest; and when there is no restriction on the authority 


25. Govindasami Pillai v. Desai Goundan, 1921 Mad. 704=44 Mad. 
'971=41 M.L.J. 423; Followed in Venkatasuhbayya v. Seshayya, 1927 Mad. 
80=98 I.C. 571=51 M.L.J. 610. 

26. Venkatasuhbayya v. Seshayya, supra. 

27- Lakshumanan Chetty v. Sadayappa, (1918) 48 I C 179=35 
M.L.J. 571. 

28. Balaguruswami Naicken v. Gurusmami Naicken, 1925 Mad 703 
=87 I.C. 989=48 M.L.J. 506. 

29. 2 Bing. (N.C.) 241=5 L.J.C.P. 40=132 E.R. 95. 

30. (1914) 26 M.L.J. 509=23 I.C. 810. 

31. Balaguruswami v. Guruswami, 1925 Mad. 703=87 I.C. 989=48 
M.L.J. 506. 
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given to the agent that he should pay only towards the principal it cannot 
be held that the general authority to pay towards the total amount of the 
bond is confined to paying only towards the principal. Where the authority 
is specific, that is to say, where the agent is authorised only to pay towards 
the principal, the agent will not be justified in paying towards interest .^2 

692. Section 20 does not require that ''the ugent in this behalf 

Agent need only 

be for payment. payment. It does not say that the agent 

who pays should also be authorized to make 
the endorsement or get the same done by another. It is enough if 
he was authorized to make the payment and it is not necessary that 
should also be authorized in respect of endorsing the payment.®^ 

TITLE VIII: PAYMENT TO WHOM. 

693. PAYMENT TO CREDITOR OR HIS AGENT._ 

Section 20 of the Indian Limitation Act does not expressly say 
to whom the payment must be made, and the general principles of 
English law may be taken as a guide in this respect. 

A payment to a person having no authority to receive it is not 
sufficient.^'* In other words, payment to a mere stranger is in¬ 
effectual.^^ In Pamulapati v. Kondamudi,^^ the Madras High Court 
while pointing out the difference in the operation of Ss. 19 and 20, 
observes that an acknowledgment need not be addressed to the 
person entitled; while under S. 20, the payment is, of course, not 
a payment unless made to the person entitled. Thus, it would be a 
misuse of language to call it a payment unless made to the creditor 
or to his agent.The Bombay High Court has held in Kariyappa 
V. Rachappa,^^ that while the forms of payment may differ, the sec¬ 
tion provides that it must be a payment made as interest by the 
debtor to the creditor; and mere crediting by the debtor in his own 
account book of interest is not enough to satisfy the statute. Under 
English law payment to a third party is sufficient if made at the 
creditor’s request and under agreement that it shall go in part liqui¬ 
dation of the debt.®® Payment to husband upon a debt due to the 
wife is sufficient, the husband being considered as the wife's agent.^® 
A cesti que trust is considered as the trustee’s agent for purposes of 
receiving payment."^^ In Sukhamoni v. Ishan Chandraf^ their Lord- 

32. Karuppan Chetti v. Maruthanayagam Pillai , 1926 Mad. 1176=98 
I.C. 162=51 M.L.J. 472; also see Alagappa v. Subramania , (1914) 26 
M.L.J. 509; Ramachandra v. Purtishottam , (1921) 1922 Mad. 401. 

33. Rapaka Venkateswarulu v. Ayyagari Suryaprakasam , 1927 Mad. 
959=105 I.C. 475=53 M.L.J. 555. 

34. (1892) 1 Q.B. 765. 

35. Halsbury, Vol. XIX, p. 73; Rustomji, p. 225. 

36. (1916) 36 I.C. 240 (Mad.). 

37. Byles, p. 325; Rustomji, p. 225. 

38. (1900) 24 Bom. 493 (499). 

39. 7 Q.B. 479; Sm. L. C. 585. 

40. Darby, p. 115; Rustomji, p. 225. 

41. Ibid.; 2 C. & M. 322. 

42. (1898) 25 Cal. 844 (852) (P.C.). 
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ships of the Privy Council held that where the common agent of the 
joint-debtors paid interest on the joint-debt out of joint-funds under 
express instructions contained in the instrument of his appointment, 
this was clearly a payment in exoneration pro tanto of the liability 
of the plaintiff, and such as was contemplated by S. 20 of the Limi¬ 
tation Act XV of 1877. 

TITLE IX: EFFECT OF PAYMENT. 

694. COMPUTATION OF FRESH PERIOD.—Section 20 
provides that, 

"a fresh period of limitation shall be computed from the time when the 
payment was made”. 

As noticed in S. 688, ante, a part-^payment can avail not merely 
against the person making the payment, or those deriving title under 
him subsequent to such payment but even against other persons liable 
in respect of the same debt.^^ That there is a clear distinction 
between Ss. 19 and 20 of the Limitation Act in this respect.**^ The 
words of S. 20 are general and there is nothing in it to indicate that 
the new period of limitation created by it is only to operate against 
the person making it>® In Krishna CJyjndra v. Bhairab Chayidra,^^ 
where A mortgaged several properties to the plaintiffs and then sold 
one of them, property No. 3, to B, who again mortgaged the property 
to C; and in a mortgage suit the property was sold and purchased by 
D ; and A afterwards paid part of the principal as well as of interest 
under the mortgage and made an acknowledgment of his liability 
under it; it was held that under Ss. 19 and 20 of the Limitation Act 
the acknowledgment as well as the payments were sufficient to keep 
the debt alive against the property No, 3. 

The expression “person liable to pay'' in S. 20 does not mean 
the entire body of persons liable to pay the debt, but each individual 
debtor who would be liable for the whole debt.'*’^ Payment of interest 
made by one heir of the original debtor is effectual payment under 
this section to save limitation against other co-heirs also.^* In 
Roddam v. Morley*^ it was held that the expression “party liable’*^ 


43. Lakshmi v. Gunnamma, 1935 Mad. 101=154 I.C. 1053. 

44. Ravtshanlal v. Kanhayalal, (1918) 47 I.C. 845; Narasimha v. 
Ibrahim, (1929) 118 I.C. 302=1929 Mad. 419; Pamulapati v. Kondamudi,. 
(1916) 36 I.C. 240=40 Mad. 698; and Ibrahim v. Jagdish Prasad, 99 I.C. 
424=1927 All. 209. 

45. Domilal v. Roshan Dabay, (1906) 33 Cal. 1278=11 C.W.N. 107. 

46. (1905) 32 Cal. 1077. 

47. See S. 685: “Singular not including the plural”; Achola Sundari 
V. Doman, 1926 Cal. 150=96 I.C. 774; Ghasi Khan v. Thakur, 1929 All. 
380 (381)=119 I.C. 437. 

48. Narasimha v. Ibrahim, 1929 Mad. 419=118 I.C. 302; Ibrahim 
V. Jagdish, 1927 All. 209=99 I.C. 424. 

49. 1 De^G. & J. 1=26 L, J. Ch. 438: cited in Velayudam v. Vaithya- 
lingam, (1912) 17 I.C. 619 (620), 
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includes any person or persons against whom an action on the debt 
could be brought whether liable originally or as representing or tak¬ 
ing the estate, real or personal of the obligor. Section 20 requires 
that the payer should be one liable to pay the debts, and provides that 
the result of payment would be to give to the creditor a fresh period 
of limitation from the date of the payment; it does not restrict the 
benefit accruing to the creditor with respect to his debt to his remedy 
against the payer alone. The debt being kept alive, the result must 
be to make it enforceable against any one liable for it.®® Thus, part- 
payment by any person liable to pay the debt gives a fresh period of 
limitation not only against the person making the payment but 
against all other persons.^ Similarly, it has been held by the Pun¬ 
jab Chief Court in Ram Chand v. Mewa^ that limitation is saved 
against the original mortgagee by the payment of produce to the sub¬ 
mortgagee by the mortgagor within six years of the suit. And a 
payment by the mortgagor is sufficient to keep alive the mortgage- 
debt against the assignee of the mortgaged properties,® or against 
the purchaser of the equity of redemption in an execution sale.* 


TITLE X: EXPLANATION. 

695. JUDGMENT-DEBT.—The explanation added to 

S. 20, by Act I of 1927, makes it clear that the word ‘‘debt” includes 

judgment-debt, that is, “money payable under a decree or order of 
Court”. 


Conflict of deci¬ 
sions. 


Under the old Act, there was a conflict of decisions as to whether 

this section applied to judgment-debts. That 
it did not was held by the Calcutta High 
Court in Kally Prosanna v. Heera LaP ; 
Miingul V. Shama^; Kader Baksh v. Gour^; and also by the Madras 
High Court in Periasami v. Krishna^; Kuppusami v. Rengasami^; 
and Sreenivasa v. Ponnusamy As opposed to this, it was held by 
the Bombay High Court, in Parmanand Das v. Vallab Das^^\ and 
Shripatrav v. Govind Naruyan,^^ that the judgment-debt is a deb; and 


50. Velayudam v. Vaithyalitigant, supra. 

1. Amir Mirza Beg v. Lachhmi Narayati, 1932 Oudh 1=7 Luck. 270 
= 138 I.C. 800. 

2. 3 P.R. 1918=44 I.C. 213. 

3. Krishna Chandra v. Bhairah, 32 Cal. 1077 (1080) ; and Umesh v. 
He manga, 36 C.W.N. 1138 (1141). 

4. Domilal v. Roshan, 33 Cal. 1278 (1281). 

5. (1877) 2 Cal. 468. 

6. (1879) 4 Cal. 708=3 C.L.R. 572. 

7. (1902) 6 C.W.N. 766. 

8. (1902) 25 Mad. 431. 

9. (1904) 27 Mad. 608. 

10. (1904) 28 Mad. 401. 

11. (1886) 11 Bom. 506. 

12. (1889) 14 Bom. 390. 
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the Allahabad High Court took the same view in a number of 
cases.^« that the word ‘‘debt^' as used in S. 20 of the Limitation Act 
includes a judgment-debt. The explanation added to the section re¬ 
moves this conflict by adopting the Allahabad and Bombay view It 
was held, by the Allahabad High Court in Baldeo Sahai v. Jafar- 

that the term “decree" for the purposes of S, 20 of the 
Limitation Act means not only a final decree capable of execution, 
but would include a preliminary decree for sale, which constitutes a 
'debt payable by the judgment-debtor. Section 20, however, demands 
that the fact of payment should appear in the handwriting of the 
person making the same.^" Similarly it was held prior to Act I of 
1927, that a payment towards interest on the decree amount should be 
proved to be the payment of interest as such.^’* 

696, CERTIFICATION OF PAYMENT UNDER 
DECREE.—Under provisions of Civil Procedure Code, 1908, 
O. 21, R. 1, any money payable under a decree may be paid out of 
Court to the decree-holder. But where any money payable under 
a decree of any kind is paid out of Court, the decree-holder shall 
certify such payment to the Court whose duty it is to execute the 
decree, and the Court shall record the same accordingly. (Order 
21, R. 2, Civil Procedure Code) Sub-cl. (2) entitles the judgment- 
debtor to inform the Court of such payment, and to apply for such 
certification. 

And, it is provided by sub-cl. (3) of O, 21, R. 2, Civil Proce¬ 
dure Code, 1908, that an uncertified payment 

Uncertified pay- shall not he recognised by any Court execut- 
ment and limitation. t o 

mg the decree. In para. 3 of the corres¬ 
ponding S. 258 of the Civil Procedure Code, 1882, the words “aj 
a payment or adjustment of the decree** followed the word *Wecog- 
nised** and it was held under that section that an uncertified pay¬ 
ment may operate as a part-payment within the meaning of S. 20 
of the Limitation Act so as to extend the period of limitation for 
applying for execution under the Act.*^ In order, however, that 
the provisions of S. 20 shall apply in favour of the decree-holders, 

0 " . i ■ . -- a. - ■ “ ' 

13. Ramhit Rai v. Satgur Rai, (1880) 3 All. 247; Janki Prasad v. 
Ghulam AH. (1882) 5 All. 201; Billings v. The U. S. Bank. (1881) 3 All. 
781; Muhammad Said Khan v. Payag Sahai. (1894) 16 All. 228; referred 
to in Roshan Singh v. Mata Din, (1903) 26 All. 36. 

14. (1926) 98 I.C. 818=1927 All. 159=49 All. 147 (A ruling prior 
to Act I of 1927) . 

15. Ibid.; also see Oudh Behari v. Mahabir Sahai. (1909) 31 All. 590; 
Harendra Chandra v. Gagan Chandra, (1916) 35 I.C. 177=22 C.W.N. 
325; Folld. in Kunj Behari v. Jogendra, (1918) 38 I.C, 293 (Cal.). 

16. Ibid., 98 I.C. 818=1927 All. 159=49 All. 147. 

' 17. Hurri Per shad v. Nasib Singh, <1894) 21 Cal. 542; TUkaram v. 
Babaji, (1897) 21 Bom. 122; Rajeswara v. Hari, (1896) 19 Mad. 162; and 
Roshan Singh v. Mata Din, (1904) 26 All. 36. 
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it was held necessary that the fact of part-payment of the principal 
of the debt should appear in the handwriting of the debtors.^® 


Under the present Civil Procedure Code, 1908, the words 
a payment ... of the decree’' have been omitted in sub-R. (3) ; 
with the result that the Court cannot recognize an uncertified pay¬ 
ment for any purpose •whatever; and, it has been held, accordingly, 
that an uncertified payment can no longer operate as a part-payment 
so as to extend the period of limitation for an application for the 
execution of a decree.^® No payment towards a judgment-debt is 
a “payment'" within the meaning of S. 20 of the Limitation Act so 
as to give a fresh starting point for purposes of limitation, unless 
it has been certified to the Court under O. 21, R. 2, Civil Procedure 
Code, within the prescribed period.^® This may be explained by 
an illustration. A obtained a decree against B in January 1931 
for Rs. 4,000. B paid A, out of Court Rs. 2,000 in January 1933, 
but the payment was not certified. A applied for execution of 
decree for the balance in January 1935, that is, more than three 
years after the date of the decree, but within three years of the date 
of payment under the decree. Under the old section, the payment, 
though not certified, operated as a fresh starting point of limitation 
and the application would not, therefore, have been barred. But, 
under the present rule, the unceii:ified payment cannot be recog¬ 
nized by the Court even for the purpose of limitation, and the 
application must be rejected as barred by limitation.^! 


697. The High Courts of Calcutta,^^ Madras,^3 Bombay 

. . and Rangoon^® have held that where 

ertification by interest on the decretal amount has been 

cution? judgment-debtor out of Court, 

or where part-payment has been made of 


18. (1909) 31 All. 590. 

19. Bhojanlal v. Chedalal, (1914) 12 A.L.J. 825=24 I.C. 215; 
Btrestvar v. Ambika Charan, (1918) 45 Cal. 630=42 I.C. 472; Peare Mo.han 
v. Raghunath, (1928) 50 All. 259=107 I.C. 40=1928 All. 55; also see 
Chattar Singh v. Amir Singh, (1916) 38 All. 204; s.c. 29 I.C. 274; Baij- 

nath V. Pannalal, 46 All. 635; Kutuhullah v. Bmtrga Charan, (1911) 16 
C.W.N. 396. 

20. Narsoomal v. Tirathmal, (1915) 30 I.C. 51=9 S.L.R. 27. 

21. Mullahs Civil Procedure Code. 

22. Eusuffreman v. Sanchia Lai, (1916) 43 Cal. 207=34 I.C. 606 (Pay¬ 
ment of interest out of Court) ; Bahy v. Aijanmai, (1921) 26 C.W.N. 529= 
68 I.C. 780=1922 Cal. 30; Madan v. Harulal, (1921) 26 C.W.N. 534=64 
I.C. 72=1921 Cal. 643; also see Jotindra v. Gogan Chandra, (1918) 45 I.C 
903=46 Cal. 22. 

23. Masilamani v. Sethuswami, (1918) 41 Mad. 25=41 I.C. 701. 

24. Pandurang v. Jagya, (1921) 45 Bom. 91=59 I.C. 399=1921 Bom. 

411. 

25. Maung Law San v. Maung Po Thein, (1924) 2 Rang. 393=84 I.C. 
473=1925 Rang. 26; Maung Tin v. Ma Mi, (1928) 5 Rang. 833=110 I.C. 
123=1928 Rang. 62. 
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the decretal amount by the judgment-debtor out of Court, the 
decree-holder may apply to “certify*^ the payment by an application 
made expressly for that purpose either prior or subsequent to the 
application for execution, or he may “certify” the payment by a 
declaration in an application for execution of the decree that he has 
received such payment. [O. 21, R. 11 {e).] The same view has been 
adopted by the Patna High Court in the case of Sheikh Elahi Bux 
V. NaTJuab Lal ^^ that it is open to the decree-holder to certify a pay¬ 
ment in his application for execution. There is no definition of what 
certifying or recording under O. 21, R. 2 (3) of the Code of Civil 
Procedure is, but the practice in this country is that the decree- 
holder certifies the part-payments in the application for execution, 
and thereupon the Court, having recorded the whole of the peti¬ 
tion, directs execution to issue for the balance.^*^ There is no 

period of limitation fixed within which 
No period of limi- the decree-holder must certify, and, there- 
tation specified. fore, the decree-holder can certify the part- 

payments at any time, and if the part-pay¬ 
ment be within time to prevent the decree from being barred, an 
execution can issue for the balance.^® Certification of payment 
cannot, however, be postponed indefinitely, for it must be made 
within limitation, to save limitation under S. 20 of the Limitation 
Act, or on the ground of a waiver.^® 

The Allahabad High Court, in a series of decisions, main¬ 
tained that the payment or adjustment must be certified in a separate 
proceeding distinct from and prior to the application for execu¬ 
tion.®® But, in Joti Prasad v. Srichand,^^ a Full Bench of the 
Allahabad High Court has held that there is no period of limita¬ 
tion applicable to a decree-holder certifying a payment under O. 21, 
R. 2, sub-R. (1), Civil Procedure Code. A certificate of payment 
given by the decree-holder to the Court is a mere intimation to it 
that he has received a certain sum of money from the judgment- 
debtor. It is not an “application” and Art. 181, Limitation Act, 


26. (1919) 50 I.C. 364=4 P.L.J. 159=1919 Pat. 260. 

27. JLakhi Narain v. Felamani, (1915) 27 I.C. 11=20 C.L.J. 131; also 
see Jalim Chand v. Jusufali, (1925) 86 I.C. 1051=1925 Cal. 1012=54 
Cal. 143 (It is not incumbent upon the decree-holder to certify the payment 
"by making an application) ; and Rajam Aiyar v. Afianthatafn, (1915) 31 I.C. 
318=29 M.L.J. 669. 

28. Ibid., 27I.C. 11=50 I.C. 364 (A decree-holder can certify a payment 
:at any time). 


29. Jalim Chand v. Yusuf AH, supra. 

30. Gokul Chand v. Bhika, (1914) 12 A.L.J. 387=3 I.C. 753; Bhajan 
Lai V. Chheda Lai. (1914) 12 A.L.J. 825=24 I.C. 215; ChatlarSinghv 
Amir Singh. (1916) 38 All. 204=14 A.L.J. 132=32 I.C. S90-, Ba%i Nath 
AT. Panna Lai. (1924) 46 All. 635=83 I.C. 737=1924 All. 706 (Certification 
should be within a reasonable time). 

31. 1928 All. 629=26 A.L.J. 966=112 I.C. 73 (F.B.). , 
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will not apply to it. A statement, of the payment, made by the 
decree-holder in the execution application satisfies the reQuirements- 
O. 21, R, 2, sub-R. (1) r and a decree-holder is not bound to> 
certify payment before the decree is prima facie barred. The 
decree-holder^s duty is finished as soon as he has given the intima¬ 
tion to the Court: and he need not make a prayer to the Court 
that the payment should be recorded. 

698. Their Lordships of the Privy Council have held in Shri 
^ . _ Prakash Singh v. The Allahabad Bank,^^ that 

cil ruling.^'^^ certification under the provisions of 

56 I.A. 30. O. 21, R. 2 (1), Civil Procedure Code, by 

the decree-holder, of a payment made to him 
by the judgment-debtor out of Court, is not an “application” within 
the meaning of Art. 181 of the Limitation Act. There is, accord¬ 
ingly, no specific period within which the decree-holder must 
^rtify such payment. Their Lordships relied on Jalim Chand v. 
Yusiifaiy^ Pandiirang v. Jagya^^ and Joti Prasad v. Srichand.^^ 
R lias been observed by the Judicial Committee that the terms of 
. 1, R. 2 (1) do not provide for any application being made by 

t le decree-holder. The rule contemplates a simple procedure, viz., 
a certification of payment by the decree-holder to the Court and a 
record by the Court of the payment. It does not provide for any 
notice being given to the judgment-debtor. Sub-R. (2), however, 
specifies a different procedure, by application of the judgment- 
debtor; upon which a notice is given for the decree-holder to 
appear, and it involves a judicial decision by the Court whether the 
payrnent should be recorded. Such an application has to be made 
within ninety days of the time when the payment was made 
(Art. 174). But, there is no express article of the Limitation 
Act applicable to the certification by the decree-holder of a payment 
made out of Court to him. Rule 2 (3) provides that a payment 
which has not been certified as recorded as aforesaid shall not be 
recognized by any Court executing the decree. This was enacted 
with a view to simplify and expedite the proceedings in the Court; 
executing the decree: but this does not indicate that the certifica¬ 
tion of payment by the decree-holder under sub-R. (1) should be 
treated as an “application” within the meaning of Art. 181 of the 
schedule of the Indian Limitation Act, although the request may 
have been made in the form of a petition. This ruling of their 
Lordships sets at rest the two questions in respect of which some 

difference of opinion has existed in the High Court decisions of 
Indian Courts. 


32. 1929 P.C. 19=56 I.A. 30=114 I.C. 581 (586)=3 Luck. 684 
(P.C.). 

33. 86 I.C. 1051=54 Cal. 143=1925 Cal. 1012. 

34. 59 I.C. 399=45 Bom. 91=22 Bom.L.R. 1120. 

35. 112 I.C. 73=26 A.L.J. 966=1928 All. 629 (F.B.). 
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(1) The decree-holder is not obliged to put in a separate peti¬ 
tion to certify a payment as held by the Allahabad High Court 
prior to the Full Bench decision in Joti Prasad v. Sri Chand,^^ 
which is now in line with the decisions of other High Courts. 

(2) The certificate of payment need not be made within any 
specified time. It was held by Calcutta High Court in Babu- 
ballahh Roy v. Jogesh Chandra^^ and Bireswar v. Amhika Charan^^ 
that such a certificate should be made before the decree is barred. 
A similar view was taken in Pandurang v. Jagya Bhan.^^ But, the 
Madras High Court had held to the contrary that a certificate can 
be made at any time, even after the execution application is prima 
facie barred.^® The Privy Council by affirming the decision in 
Prakash v. The Allahabad Bank*^ have upheld the view taken by 
the Madras High Court that a part-payment must be made in time, 
though it may be certified later, even after the execution application 
is prima facie barred by time. Time will start afresh from the 
date of such payment. The date of endorsement is immaterial.^^ 
As to the effect of successive payments, see Venkataratnam v. 
Kamayya*^ The legal position is thus well-established that the 
payment must be made within three years of the decree, or of the 
last starting point of limitation, for the purposes of S. 20 of the 
Limitation Act; but the certification of payment may be made at 
any subsequent time by the decree-holder.**^ If the payment is 
ineffectual under S. 20, by reason of its being made at a time when 
the execution of the decree has become time-barred, or if it is not 
duly endorsed by the handwriting of the judgment-debtor, the mere 
certification would be of no effect.^® 


36. 112 I.C. 73=26 A.L.J. 966=1928 All. 629 (F.B.). 

37. (1918) 23 C.W.N. 320. 

38. (1917) 45 Cal. 630. 

39. (1920) 45 Bom. 91. 

40. Rajam v. Anantharatnam, (1915) 29 M.L.J. 669=31 I.C. 318; and 
Masilaniani v. Sethttswami, (1917) 41 Mad. 251=33 M.L.J. 219; also see 
Lakhi Narain v. Felatnani Dasi, (1914) 20 C.L.J. 131=27 I.C. 11; Eusuff- 
reman v. Sanchia, 43 Cal. 207; Jalim Chand v. Yusufali, 54 Cal. 143=1925 
Cal. 1012. 

41. (1926) 98 I.C. 353=29 O.C. 358. 

42. Marina v. Changanti, (1928) 117 I.C. 124=1929 Mad. 432. 

43. (1887) 11 Mad. 218. 


44. Amar Krishna v. Jagat Bandhu, 35 C.W.N. 1192 (1201)=1931 
Cal. 719=134 I.C. 922 (F.B.). 

45. Ibid., 1931 Cal. 719 [O.R. Jatindra Kumar v. Gagan Chandra, 
46 Cal. 22 (34) =45 I.C. 903]; Followed in Modem Mohan v. Harulal, 26 
C.W.N. 534 (535, 536) ; and Maung Law v. Maung Po/Z Rang. 393; compare 
Narayanan v. Kunhi Raman, 1925 Mad. 131=82 I.G. 743. 
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SI. ( 1) The expression ''agent duly authorised in 
this behalf/' in Ss. 19 and 20, shall, in the case of a person 
under disability, include his lawful guardian, committee 
or manager, or an agent duly authorized by such guardian, 

committee or manager to sign the acknowledgment or make 
the payment. 

(2) Nothing in the said sections renders one of several 
joint-contractors, partners, executors, or mortgagees 
chargeable by reason only of a written acknowledgment 
signed or of a payment made by, or by the agent of, any 
other or others of them. 

(3) For the purpose of the said sections— 

( a ) an acknowledgment signed, or a payment made, 
in 1 espect of any liability, by, or by the duly authorized 
agent of, any widow or other limited owner of property 
\\ ho is governed by the Hindu Law, shall be a valid acknow¬ 
ledgment or payment, as the case may be, as against a 
reversioner succeeding to such liability; and 

{b) where a liability has been incurred by, or on 
behalf of, a Hindu undivided family as such, an acknow¬ 
ledgment or payment made by, or by the duly authorized 
agent of, the manager of the family for the time being 

shall be deemed to have been made on behalf of the whole 
family. 

SYNOPSIS. 

Title I: Legislative changes. 

699. Corresponding provisions. 

700. Legislative changes. 

701. English law. 

Title II: Clause (1) Agent of person duly authorised. i 

702. Meaning of the expression agent duly authorised”. 

703. Conflict of authority: 

1. Natural guardian whether an agent duly authorised. 

2. AgenCs authority need not be contractual. 

3. Certificated guardian is an authorised agent. 

704. Lawful guardian. 

Title III: Clause (2) Acknovrledgment or payment by one of several 

joint-contractors, etc. 

705. Principal and agent. 

706. Scope of clause (2)—Partners—(English law). 

707. Partners —(Allahabad cases). 
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708. Partners —Bombay. 

709. „ Calcutta . 

710. „ Lahore. 

711. „ Madras. 

712. Co-contractors. 

713. Co-debtors, not implied agents. 

714. Co-mortgagors. 

715. Co-heirs. 

716. Principal and surety whether co-contractors? 

717. Liability of co-debtors inter se. 

718. Co-executors. 

719. Co-mortgagees. 

Title IV: Clause (3). 

720. Acknowledgment, or payment by limited owners. 

721. Hindu woman. 

722. Manager of joint Hindu family. 

723. Manager as agent of family. 

724. Acknowledgment, or payment by a member of family. 

NOTES. 

TITLE I: LEGISLATIVE CHANGES. 

699. CORRESPONDING PROVI- 
Act XIV of 1859. sioNS.—In Act XIV of 1859, S. 4, 


“provided that, if more than one person be liable, none of them shall become 
chargeable by reason only of a written acknowledgment signed by another 


of thern'^ 


In Act IX of 1871, there was no separate section dealing with 

, __ this matter, but an Explanation (Explana- 

Act IX of 1871. 

viding as follows:— 


tion 2) was given in S. 20 of the Act pro- 


“Nothing in this section renders one of several partners or executors 
chargeable by reason only of a written promise or acknowledgment signed 
by another of them.” 


Act XV of 1877. 


In Act XV of 1877, the corresponding 
provision in S. 21 of the Act, ran as follows:— 


“Nothing in Ss. 19 and 20 renders one of several Joint-contractors, part¬ 
ners, executors, or mortgagees chargeable by reason only of a written acknow¬ 
ledgment signed; or of a payment made by, or by the agent of, any other 
or others of them”. 

700. LEGISLATIVE CHANGES.— Sub-section (1) of 
S.‘21’is new: and, sub-S. (2) corresponds to S. 21 of Act XV of 
1877. The third sub-section is new, being inserted by Act I of 
1927, which came into force on 1st January, 1928. 


701., ENGLISH LAW.— Under English common law, an 
acknowledgment operates as an implied promise; and, on this theory, 
an aclgiowledgment is effectual to keep the debt alive only as against 
the person by whom or on whose behalf it is made. 

...Lord T.enterdon's Act, 1828 (Geo. IV, C. 14 si.) enacts that 

* * 

"where there shall be two or more joint-contractors, or executors, or admi¬ 
nistrators of any contractor, no such joint-contractor, executor or adminis¬ 
trator, shall lose the benefit of the said enactments (Limitation Act 1623, 
and the corresponding Irish Act, 10 Car, 1, S. 2, C. 9) or either of them. 
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so as to be chargeable in respect or by reason only, of any written acknowlede- 
ment or promise made and signed by any other or others of them”. 

A proviso was added saying, 

“provided always that nothing herein contained shall alter or take away or 

lessen the effect of any part-payment of any principal or interest bv anv 
person whatsoever”. ^ 

The Mercantile Lav/ Amendment Act, 1856 (19 and 20 Viet., 

C. 97, S. 14), enacts that, in reference to the provisions of the Acts 

21, Jac. 1, C. 16, S. 3; and 3 and 4 Will. IV, C. 42; S. 3; and 16 
and 17 Viet. 113, S. 20, 

“where there shall be two or more co-contractors, or co-debtors, whether 

bound or liable jointly, or jointly and severally, or executors or administrators 

of any contract, no such contractor or co-debtor, executor or administrator, 

shall lose the benefit of the Statute of Limitations, so as to be chargeable 

in respect or by reason only, of the payment of any principal, interest or other 

money, by any other or others of such co-contractors or co-debtors, executors 
or administrators . 

The Act further provided as follows;— 

^ Provided also that in actions to be commenced against two or more such 
joint-contractors, or executors or administrators, if it shall appear at the trial 
or otherwise, that the plaintiff though barred by either of the said recited 
Acts, oi this Act, as to one or more of such joint-contractors, or executors 
or administrators, shall nevertheless be entitled to recover against any other 
or others of the defendants, by virtue of a new acknowledgment or promise 
or otherwise, judgment may be given and costs allowed for the plaintiff as 
to such defendant or defendants against whom he shall recover and for the 
other defendant or defendants against the plaintiff.” 

The Real Property Amendment Act, 1874, S. 8, now governs 
the limitation in cases to which S. 14 of the Mercantile Law Amend¬ 
ment Act, 1856, was applicable, TJtz., cases of a payment by one oF 
several persons liable. The English decisions are, therefore, no 
safe guide in the interpretation of the provisions of the Indian law.^® 

TITLE II: AGENT OF PERSON UNDER DISABILITY. 

702. MEANING OF THE EXPRESSION “AGENT 
I^ULY AUTHORISED”. —Section 21, sub-cl. (1), explains the 
expression **agent duly authorised in this behalf**, which occurs in 
Ss. 19 and 20. In S. 19, Expl. II, says that, an acknowledgment to 
be effective must be signed either personally, or “by an agent duly 
authorized in this behalf”. Similarly, S. 20 requires that the effective 
payment must be made by the person liable, or “by his agent duly 
authorized in this behalf”. See notes under Ss. 19 and 20, ante . 

Section 21 explains that the words “agent duly authorized 
in this behalf,” would extend the meaning of the expression to in^ 
elude the lawful guardian, or committee or manager, or an agent 
duly authorised by such guardian, committee or manager for the 
purpose of signing an acknowledgment (under S. 19), or making 
a payment (under S. 20) in the case of a person under disability, 

" ■ * v ' ' I ■ I ■ ,1 — > 

» . • . . . » .4 

46. See Go pee Kishen v. Brindahan, 13 M.I.A. 37; also see Nationed 
Bmtk Bansidhar, 34 C.W.N. 145 (149) (P.CL). ..... 
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who ordinarily may not appoint an agent, and may not vest such 
agent with any authority. 

Statement of ob- reason for the introduction of 

jects and reasons. sub-S. ^re thus given in the statement of 

Objects and Reasons:— 

There was a conflict of authority on the question whether a guardian 
of a minor was an agent within the meaning of Ss. 19 and 20. In Tiiak v. 
Chhntta,^^ it was held that a payment made by a natural guardian of certain 
minors, of interest due on a bond executed by their deceased father did not 
meet the requireme^its of S. 20. In Wajibun v. Kadir,^ it was held that 
an a^nowledgment given by the natural guardian of a minor was not enough 
to give the creditor a fresh period of limitation, and the same view was 
taken in Shri Ranmal Singji v. Vadilal.^^ On the other hand, in Anua- 
pagauda v. SangadigyapaJ^^ it was held that a payment made or acknowledg¬ 
ment given by a guardian appointed under Act V'lII of 1890, if it was 
within the powers of the guardian under S. 27 of the Act, would be sufficient. 
Payment made by such a guardian, who had borrowed money on a bond for 
the benefit of the minor, was held to be a good payment under S. 20; Naren- 
dra V. Rai Charan,^ and an acknowledgment made in the course of certain 
execution proceedings by the pleader of a minor judgment-debtor, was held 
to be within the requirements of S. 19. In Narendra v. Bhupendra,^ and 
Sohhanadri v. Sriram^ilu,^ an acknowledgment made by a natural guardian 
was held to meet the requirements of S. 19. In Beti Maharani v. CoUd-ctor 
of Etawah,^ an acknowledgment made by the Court of Wards on behalf of 
a person who had been declared disqualified on her own application was held 
to be sufficient. It may be doubted, however, whether such disqualified pro¬ 
prietor is a person under disability, in the same sense as a minor or an 
idiot or an insane person.” 

“It may be observed that acknowledgment and payment made by guardians 
and managers are almost always made for some benefit to the estate of the 
person under disability, e.g., to avert an impending suit; it would be manifestly 
unfair after a creditor has, at the request of the guardian, accepted a pay¬ 
ment or an acknowledgment and refrained from suing at once, and to allow 
the minor afterwards to say that the creditor’s remedy has become barred.” 

**The addition of sub-S. (1) is intended to remove this conflict.” 

703. CONFLICT OF AUTHORITY.—As noticed above, in 

__ , Tiiak Singh v. Chutta Singhj^ it was held by 

whrthe^^a^^ge” Allahabad High Court, that the payment 
duly authorised. mother and natural guardian of minors 

of interest due upon a bond executed by the 


47. (1904) 26 All. 598. 

48. (1886) 13 Cal. 292. 

49. (1894) 20 Bom. 61. 

50. (1901) 26 Bom. 221 (F.B.). 

1. (1902) 29 Cal. 647. 

2. (1895) 23 Cal. 374 (387). 

3. (1893) 17 Mad. 221. 

4. (1894) L.R. 22 I.A. 31=17 All. 198 (P.C.). 

5. (1904) 26 All. 598. 
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father of the minors is not such a payment as is contemplated by 

S. 20 of the Limitation Act and does not operate to give a fresh start¬ 
ing point for limitation. Similarly the Calcutta High Court had 
held in Wajibun v. Kadir Bux,"^ that a person merely by reason of 
being the mother and guardian of a minor has no authority to make 
an acknowledgment of a debt on behalf of the minor so as to give 
a creditor a fresh start for the period of limitation. This Calcutta 
decision was approved of by the Bombay High Court in Maharana 
Shri Ranmalsingji v. Vadilal Vakhatchand."^ However, in Kailas 
Padiachi v. Ponnukannu,^ the payment made by a mother and guar¬ 
dian of an infant who borrowed money for expenses of her infant 
son, and executed a bond to secure repayment, was held to give a 
fresh start for the period of limitation. This case appears to have 
been decided on the ground that the payment of interest on an exist¬ 
ing debt being an ordinary incident of management, and the mother 
in that case having the managemennt of her son's affairs the legal 
inference might be drawn that the authority given to her by her son 
to manage his property included an authority to make the payment 
of interest. Reference was, however, made in the judgment to several 
cases, from which the principle is deduced that a guardian is legally 
competent, in the ordinary course of management, either to acknow¬ 
ledge a debt due by his or her ward, or to make a part-payment or 
to pay interest. The decision of the High Court at Calcutta in 
Wajibun v. Kadir Bux,^ was not consistent with the principle and 
the decision of the Full Bench of the Madras High Court in 
Chinnayya v. Gurujiathan,^^ where it was held that the manager of 
a joint Hindu family in which there may be minors has authority 
to acknowledge a debt, provided that it is not barred at the date 
of the acknowledgment. The principle of this decision was fol¬ 
lowed in Sobhanadri Appa Rau v. Sriramulu,^^ and it was held that a 
guardian has authority to acknowledge a debt on the part of the 
minor, provided that the debt is not barred by limitation at the date 
of the acknowledgment. In Subramania Ayyar v. Arumuga ChettyP^ 
the plaintiffs sued on a promissory note executed by the mother and 
guardian of the defendant, a minor. The note was executed in 
respect of a debt which had been previously incurred by the defend¬ 
ant's uncle, the managing member of the defendant's family. It was 
held, relying upon the decision in the case of Sobhanadri v. Sri- 
ramulup-^ that his guardian had authority to acknowledge the liabi¬ 
lity provided it was not barred by limitation. 


6. (1886) 13 Cal. 292; also see Aziz-ud-din v. Lloyd, 13 C.L.R. 112. 

7. (1894) 20 Bom. 61. 

8. (1894) 18 Mad. 456. 

9. 13 Cal. 292. 

10. 5 Mad. 169 (F.B.). 

11. (1893) 17 Mad. 221. 

12. (1902) 26 Mad. 330. 

13. 17 Mad. 221. 
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A Full Bench of the Bombay High Court held in Annapagauda 

atithoritv Sangadigyapa,^* that for the purpose of pay- 
need not be con- under the Limitation Act, an agent need 

tractual. riot derive his authority from contract, though 

a contrary view had been held by the Bombay 
High Court in Maharana v. Vadilal,^^ that the guardian was not the 
agent of her ward; and, the same opinion was expressed in Chhato v. 

Reliance was placed on the decision of the Judicial Committee 
in Beti Maharants case,^'^ as aptly illustrating the application to the 
Indian Limitation Act of Lord Westbury's opinion in Chinnery v. 
Evans ,that it was not necessary for the validity of an acknow¬ 
ledgment by an agent that the relationship should be contractual. 
The Bombay Full Bench decision though holding that a guardian 
can sign an acknowledgment and make a payment so as to attract the 
consequences indicated in Ss, 19 and 20 of the Limitation Act, held 
further that this is subject to the qualification that in each case it 
must be shown that the guardian complied with the conditions of 
S. 27 of the Guardian and Wards Act; in other words that the 
Guardian’s Act was for the protection or benefit of the ward’s 
property. The question was considered by a Full Bench of the 
Allahabad High Court, in Ramcharan Das v. Gaya Prasad.^^ The 
learned Chief Judge, Sir John Stanley, differed from the Bombay 
Full Bench decision, holding that the relation subsisting between 


a guardian and his ward is not that of Principal and Agent but that 
of trustee and cesti que trust ; that an agency can only exist by virtue 
of the express or implied assent of both principal and agent, except 
in certain cases of necessity, and that an infant cannot appoint an 
agent. Banerji, J., was of opinion that an acknowledgment by the 
natural guardian of a minor acting within the scope of his authority 
as guardian is an acknowledgment within the purview of S. 19, and 
saves the operation of limitation. He explained that there may be 
an agent by operation of law; and the relationship of principal and 
agent may arise {a) by express appointment by the principal, (^) by 
implication of law from the situation of parties; and that, conse¬ 
quently, it is not necessary that an agent must be appointed by the 
principal. For example, a receiver, an executor, the manager 
of the Court of Wards, and the manager of a joint-fainily can 
be regarded as agents. There is no distinction in principle bet¬ 
ween a part-payment by a guardian and the acknowledgment of the 
debt by him. Therefore, when a guardian acting within the scope 


14. (1901) 26 Bom. 221 (F.B.). 

15. (1894) 20 Bom. 61 (74). 

16. (1898) 26 Cal. 51. 

17. (1894) 17 All. 198 (P.C.). 

18. (1864) 11 H.L.C. 115. 

19. 30 All. 422 (F.B.). 
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of his authority and for the benefit of a minor makes part-payment 
of a debt or acknowledges a debt, the part-payment or acknowledg¬ 
ment is by an agent duly authorized in this behalf and gives a fresh 
start for the computation of limitation. Richard, J., concurred with 
this view. The Calcutta High Court in two cases held the contrary 

difn is an autho- ^ certificated guardian of a minor 

rised agent. agent duly authorized to pay interest 

upon a debt due by the minor. Thus, even 
before cl. (1) was added to S. 21, in Act IX of 1908, the weight of 
authority was distinctly in favour of holding that an acknowledg¬ 
ment or payment by the natural guardian of a minor, was a sufficient 
acknowledgment or payment within the purview of Ss. 19 and 20 
of the Limitation Act. But to remove the conflict of rulings under 
the previous Act XV of 1877, cl. (1) was added explaining the ex¬ 
pression “agent duly authorized in this behalf’k 

704. LAWFUL GUARDIAN.—Clause (1) speaks of a 
lawful guardian”, etc. Payment or acknowledgment by a person 
who is not a lawful guardian, or manager, etc., is not a valid payment 
or acknowledgment extending period of limitation under provisions 
of Ss. 19 and 20, Limitation Act. In Yagappa Chetty v. K, Y. 
JMahonied the Lower Burma Chief Court held, on the authority 
of Arjiin Ram Pal v. Rohima Banu,^ that the payment of interest 
by one of his heirs on a debt due by a deceased person does not 
save limitation against the other heirs. A person who was not the 
manager or head of a joint-family could not make a part-payment 
on his own behalf, as well as on behalf of the other members of the 
family as their duly authorised agent. The Punjab Chief Court 
held in the case of Chanan Shah v. VYadhu Ram-Jvwan Mal^^ that 
under the Muhammadan Law, the mother is not a guardian of 
the property of her minor son, and an uncle also does not find a 
place in the list of the guardians of property under Muhammadan 
Law. A part-payment of a debt by the eldest brother of a Hindu 
infant during the lifetime of the lattePs mother cannot be said to be 
made by a “lawful guardian” within the meaning of S. 21 of the 
Limitation Act, as under the Hindu Law, in the absence of the father 
the mother is entitled to be the guardian of her infant sons in pre¬ 
ference to their brother.^ The Madras High Court (Bakewell, 


20. (1902) 29 Cal. 647 (C/. 13 Cal. 292 and 13 C.L.R. 112). 

21. (1917) 40 I.C. 858=9 L.B.R. 78. 

22. 14 I.C. 128. 

23. (1917) 42 I.C. 17=1917 P.L.R. 61. 

24. Bireszvar Mookerjee v. Amhika Charan, (1917) 42 I.C. 472=45 
Cal. 630; Relied on Mt. Muktaho v. Gunesh Lai, 10 Beng S D A R 
329=13 Ind. Dec. (Old Series) 1904. 
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J.), however, has held in Tirapayya v. Mallidi Ramaswami,^^ that 
a person who is lawfully acting as guardian, though not legally 
appointed for the purpose, can bind his estate for necessary purposes, 
and that such a person is a “lawful guardian" within the meaning 
of S. 21 of the Limitation Act, 1908, when acting for the benefit 
of the minor. A de facto guardian is under Hindu Law in the same 
position as a de jure guardian so far as acts done by him for the 
benefit of the minors are concerned and as regards such acts the 
same test is to be applied as would be applied in cases of alienation 

by a legal guardian. A de facto guardian of a 
De facto guardian, minor who takes upon himself the manage¬ 
ment of a minor’s property without being the 
legal guardian under Hindu Law or a guardian duly appointed by 
authority is not a lawful guardian within the meaning of S. 21, 
Limitation Act, so as to entitle him to keep alive a debt which would 
otherwise become barred.^® But, where the mother of a Hindu 
minor made an admission that the minor had no title to certain pro¬ 
perty until the grant was sanctioned, and that the title still remained 
with the grantor, it was held by the Patna High Court that this 
was an acknowledgment of the grantor’s title within the meaning 
of S. 21 and was binding on the minor, and prevented the operation 
of the statute of limitation.*^ On the death of the father of a minor 
his mother is not only the natural guardian but also the legal guardian 
under Hindu Law, and being a legal guardian, she is also a lawful 
;guardian within the meaning of S. 21 and can as such guardian 
acknowledge debts.*® 

TITLE III: CLAUSE (2), SECTION 21: ACKNOWLEDG¬ 
MENT OF PAYMENT BY ONE OF SEVERAL 

JOINT-CONTRACTORS. 

705. PRINCIPAL AND AGENT. —It has been observed 
that one person’s acknovvledgment may be binding on another only 
when the person acknowledging can be said to be the agent of the 
other.** The previous history of analogous provisions under ear¬ 
lier Acts shows that S. 4 of Act XIV of 1859, provided generally, 
that if more than one person was liable, none of them should have 


25. (1913) 19 I.C. 362 (Mad.) (In this case, the guardian appointed 
hy the will of the minor’s adoptive father, and all his relations appear to 
have been unwilling to act as guardians) ; also see and cf. Seetharaniamma 
V. Appiah, 92 I.C. 827=1926 Mad. 457=49 Mad. 768; cf. Chidambaram 
Pillai V. Veerappa Chettiar, (1918) 43 I.C. 865 (Mad.). 

26. Ramasami Pillai v. Kasinath Iyer, (1928) 108 I.C. 529 (536)=1928 
Mad. 226 (231) ; Diss. from Ganjayya v. Ramaswami, (1913) 24 M.L.J. 
428. 

27. Bageshwari Charan v. Bindeshwari Charan, 1932 Pat. 337 (339) ; 
Reid, on 1932 P.C. 55=136 I.C. 798=11 Pat. 272 (P.C.). 

28. Bechu Singh v. Baldeo Prasad, 1933 Oudh 132=145 I.C. 180. 

29. Dr. Pal's Limitation, p. 369. 

95 
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become chargeable by reason only of a written acknowledgment 
signed by another of them. In the Act of 1871, Expl. 2 to S. 20 
made the special provision that one of several partners or executors 
shall not be chargeable by reason only of a written promise or acknow^ 
ledgment signed by another of them. Act XV of 1877 extended this 
to joint-contractors, partners, executors, or co-mortgagees • and the 

present cl. (2) is S. 21 of Act XV of 1877. This is very'near the 
language of Lord Tenterdon's Act.^® 

706. SCOPE OF THE CLAUSE (2) —PARTNERS. _ 

Clause (2) of S. 21 corresponds to the provision in Lord Tenter- 
don’s Act, with the alteration that in the Indian Act partners are 
mentioned separately and not included under joint contractors.^^ 

Construing the language of the English sections. Starling, J.,. 

English law. Macdonald', Dick v. Fraser, said 

that the word ''only'/ is emphatic; and in In 
K Tucker: Tucker v. Tucker, it was observed by Lindley, T., that 
the object of enactment was not to facilitate frauds by debtors 
upon creditors, but to protect debtors against stale demands”; and 
Lord Herschell observed that “it was not intended to have any 
application where the payment was made by him for and on behalf 
of another co-debtor at his request”. It had previously been held 
by the Court of Queen’s Bench in Good-win, v. Parton,^ that one 
of two partners must be presumed in the absence of proof to the 
contrary to have authority to make a payment on account of a debt 
due to the firm so as to take the debt out of the Statutes of Limi¬ 
tation against the other.^' In Watson v. Woodman,’^ it was held 
that where the partnership has ceased to be a going concern when 
the acknowledgment was made, it was not binding as the presump¬ 
tion no longer applied. Lightwood correctly summarises the law 
in England on the subject as follows:— 

“Though the doctrine of implied agency as between co-debtors is abolished, 
one may still be the actual agent of the other so as to bind him by payment, 
in the absence of evidence to the contrary, one partner is presumed to be 
the agent of the other to make payments in respect of partnership debts,^’^ 

^ 1 ^- 38 agency is in general terminated by a dissolution of partner* 

ship, It m ay under special circumstances be tre'ated as continuing, where 

V. Sathyavada Sitharamaswami, (1913) 21 I.C^ 

634 (Mad.). 

31. Ibid. 

32. (1897) 2 Ch. 181 (188)=66 L. J. Ch. 630. 

33. (1894) 3 Ch. 427 (437) =63 L. J. Ch. 737. 

34. (1879) 41 L.T. 91. 

35. K. R. V. Firm v. Sathyavada SitharamaswamL (1913) 21 I C 
634 (Mad.). 

36. (1875) 20 Eq. 721=45 ^Ch. 57. 

37. Goodwin v. Parton, (1879) 41 L.T. 91. 

38. Watson v. Woodman, (1875) 20 Eq. 721. 
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for instance the retirement of a partner is kept secret and payments of 
interest are made in the name of the 

707. PARTNERS.—In Gadubibi v. Parsotam*^ the Allaha- 

Allahabad. High Court referred to the Bombay 

decision in Preniji Ludha v. Doss<i Doonger- 
sey*^ with approval, and held that where an acknowledgment was 
effected in the ordinary course of business of the firm, and was 
such a transaction as was contemplated in S. 251 of the Indian 
Contract Act, it was sufficient to save limitation. This was followed 
in Debt Dayal v. Baldeo Parshad*^ where it was held that the mere 
fact that persons are partners does not make one partner liable 
under an acknowledgment by another; but if an acknowledgment 
is done in the course of partnership business, it is' binding on 
others. Compare S, 23 of the Partnership Act (IX of 1932) 
which runs as follows:— 

*‘An admission or representation made by a partner concerning the 
affairs of the firm is evidence against the firm if it is made in the ordinary 
course of business.’^ 

In Lalta Pershad v. Babu Pershad*^ the case was not of partnership 
business, and the question of liability under S. 251, Contract Act, 
did not arise. But, it was observed that to say that the managing 
partner of a firm must have an express authority from every partner 
to give a valid acknowledgment of debt is to place a veiy narrow 
construction on S. 19 of the Limitation Act, 1877, and would open 
the door to very serious frauds. Where it is admitted that the 
agent had power to borrow, it follows of necessity that he had 
power to acknowledge the debt by either immediately giving a 
promissory-note or subsequently upon an adjustment of accounts 
or in any other way in the course of business, making a bona fide 
admission in writing. 

708. In Premji Ludha v. Dossa Doon- 
Bombay. gersey,*^ Scott, J., ruled: 

“It must be shown that the partner signing the acknowledgment had the 
authority, express or implied, to do so. In a going concern, such agency 
is to be presumed as a rule.” 

But, he held following Watson v. Woodman,^^ that as the partner¬ 
ship had ceased to be a going concern when the acknowledgment 


39. In re Tucker, (1894) 3 Ch. 429; see per Kumaraswami Sastri, J., 
in Pandiri Veeranna v. Grandhi Veerdbhadrasvoami, (1918) 45 I.C. 18= 
41 Mad. 427 (F.B,); also see Wood v. Braddick, (1808) 1 Taunt. 104; 
Pritchard v. Draper, (1831) 1 Russel & Myl. 191; Bristo-w v. Miller, 11 
Ir. L. R. 461, cited-in Lightwood in “Time Limit on Action^” p. 383. 

40. 10 All. 418=A.W.N. (1888) 93. 

41. 10 Bom. 358. 

42. 50 All. 982=111 I.C. 143=1928 All. 491=26 A.L.J. 1036. 

43. 4 I.C. 708=32 All. 51=6 A.L.J. 53. 

44. 10 Bom. 358. 

45. (1875) 20 Eq. 721=45 L. J. Ch. 57. 
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was made, it was not binding as the presumption no longer applied.**® 
Similarly, in Raoji Ramchandra v. Nurayandas,^'^ it was held that 
the question as to an acknowledgment by one partner may arise 
either during the partnership, or after its dissolution, and the con¬ 
sideration which would determine whether the acknowledgment of 
one x^artner should be regarded as binding on the others must 
necessarily be very different in the two cases. In Kariyappa v. 
Rachappa,^^ it was observed that 

“the section, no doubt, makes partners not liable for any written acknow¬ 
ledgments or payments by one or other of them^® but the use of the word 
‘only' shows that while a partner cannot thus make another partner liable 
merely by his signature, there is nothing to prevent such liability from 
falling on partners, if they are shown to have all joined in the settlement 
made by one of them”. 

In Dalsiikhram v. Kalidasp^ Candy, J., referred to Scott, J.'s 
ruling in Premji Ludha v. Dossa Doongerseyp with approval and 
stated that it had been approved by Sargent, C.J., in an unreported 
case, but the Court eventually sent down an issue “whether assum¬ 
ing the partnership to have been existing when the acknowledgment 
was made, such acknowledgment was or was not an act necessary 
for or usually done in carrying on the business of the partnership,” 
in which case they held, it must be taken to have been done under 
the authority of the other partners. If the partnership had been 
dissolved at the date of the acknowledgment, and the creditor had 
had notice of such dissolution, the acknowledgment by one partner 
will be of no avail as against the firm.^ A partner has authority 
on behalf of himself and other partners to apply the assets in 
making payments on account of outstanding debts which would 
have the effect of preventing them from being barred by limitation, 
and upon the same principal he would have authority to pass 
acknowledgments which would have the effect of stowing off the 
claims of creditors and on the other hand would save the claims 
from being barred by limitation.® In a recent case, Mirza, J., has 
accepted the view taken in Prefnji Ludha v. Dossa Doofigerscy^ 
as to the meaning of the word “only” in S. 21 (2), which is sup¬ 
ported by the authority of Dalsukhram v. KaPida ^: and it has been 

held that 


46. Premji Ludha v. Dossa Doongersey, 10 Bom. 358; Refd. in 
K R. V. Firm v. Safhyavada, (1913) 21 I.C. 634 (637) =37 Mad. 146. 

47. B.P.J. (1886) 147. 

48. (1900) 24 Bom. 493, per Ranade, J. 

49. Premji Ludha v. Dossa Doongersey, 10 Bom. 358. 

50. (1902) 26 Bom. 42=3 Bom. L. R. 484. ' 

1. 10 Bom. 358. 

2. Dalsukhram v. Kalidas, (1902) 26 Bom. 42. 

3. Abdulalli Badruddin v. Ranchodlal Trikamlal, (1917) 38 I.C. 873 

=19 Bom. L. R. 86 (95). 

4. 10 Bom. 358. 

5. 26 Bom. 42. 
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“in the absence of proof of a dissolution and knowledge of such dissolu¬ 
tion on the part of the plaintiffs .... the defendant firm must be deemed 
to have been a going mercantile concern and that the partner who signed 
an acknowledgment in the name of the defendant firm must be presumed 
to have had authority from his partner to sign the acknowledgment on 

behalf of the firm”®. 

As regards S. 264 of the Contract Act and the law relating to 
notice to old customers, see the Privy Council decision in the case 
of Jazvahdutt v. Bansilal MoiilaV 

L 

709. In Khoodeeram v. Kishen Chand,^ a case under Act IX 

of 1871, where a question arose as to how 
Calcutta. £g,r an acknowledgment by one partner was 

binding on another, the Court seems to have been of opinion that 
if by the ordinary rules of partnership, such an acknowledgment 
would be binding on other co-partners that would be sufficient, but 
the language is not very clear. Lort-Williams, J., has observed in 
Bengal National Bank, Ltd. v. Jatindranath Mazmndar,^ that S. 21 
(2) simply means that mere acknowledgment or payment by one 
or more partners is not of itself sufficient to make the (^her or 
others chargeable apart from the question of authority. But the 
question whether an acknowledgment or payment made in the case 
which has the effect of removing the bar of limitation was ^tho- 
rised impliedly by the defendant or not, depends upon whether it 
was an act necessary for or usually done in carrying on the business 

(S. 251, Contract Act). 

710 The Lahore High Court has considered the matter 

incidentally in Ganda Singh v. Bhagsingh 
Lahore. Bhagwan Singh,^^ and an opinion was ex¬ 

pressed that in a going concern there is a presumption that each 
partner is entitled to sign an acknowledgment on behalf of the 
firm in the ordinary course of business. If the partnership had 
been dissolved at the date of the acknowledgment, and the creditor 
had had notice of such dissolution, the acknowledgment by one 
partner will be of no avail against the firm.” But in a going 
concern there is a presumption that each partner is entitled to sign 
an acknowledgment (or make a payment), on behalf of the firm 
in the ordinary course of business.^^ 


6. Gordhandas v. Bhulabhai, 1932 Bom. 316—138 I.C. 805 34 Bom. 

L. R. 623. ^ . 

7. 56 I.A. 174=53 Bom, 414=56 M.L.J. 739 (P.C.). 

8. 25 W.R. 145. _ _ 

9. 1929 Cal. 714=56 Cal. 556=121 I.C. 74—33 C.W.N. 412. 

10. 1926 Lah. 616=99 I.C. 563=7 Lah. 403. 

12. Kuljas Ram v. Wishan Singh, 1932 Lah. 456=137 I.C. 771 33 
P.L.R. 584. 
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711. It was held by Subramania Aiyar and Boddam, JJ., in 

Rajagopala v. Krishnasami,^^ that where a 
partnership is dissolved by the death of one 
of the partners, the surviving partners cannot bind the representa¬ 
tives of the deceased partner by their acknowledgment of a debt 
of the firm unless they are specially authorised to do so. In Valla 
Subramania v. Ramanadhan,^^ the learned Chief Justice and Abdur 
Rahim, J., dissented from the ruling of Scott, J., in Premji Ludha*s 
case,'^'^-^ that in a going mercantile firm agency is to be presumed, 
which they treated as obiter, and laid down that something more 
must be shown; that is, there must be *'some evidence that in the 
course of business the partners who made the payment had 
authority to do so on behalf of the firm’*. There is no presump¬ 
tion, it was held, that a part-payment by one partner of a debt due 
by the firm must be an act necessary for, or usually done in, carry¬ 
ing on the business of the firm. Similarly, in Sheik Mohideen v. 
Official Assignee,^^ the learned Chief Justice, and Sankaran 
Nair, J., held in the case of an acknowledgment made by a partner 
in charge of a branch with reference to a debt contracted by that 
branch, that there was no evidence that the partner making the 
acknowledgment had authority to do so on behalf of the firm, and 
that it was not a legitimate inference from the fact of his being in 
management that he had such authority. In 1C. R. V. FiTm v. 
Sathyavada,^^ Wallis, J., was of opinion that the Madras cases 
noticed above required reconsideration in the light of English deci¬ 
sions, and the opinion of Allahabad and Bombay High Courts. He 
pointed out that the Indian Contract Act, 1872, was subsequent to 
the Limitation Act IX of 1871, and in spite of the already existing 
provision in S. 20, Act IX of 1871, S. 251 of the Contract Act was 
quite general in its terms and did not make any exception as to 

payments and acknowledgments made. A 

“By reason only” reference to Full Bench was made by 
explained. Wallis, C.J., and Kumaraswami Sastri, J., 

in the case of Pandiri Veeranna v. Grandhi Veerahhadraswa/mil^ 

13. 8 M.L.J, 261. 

14. 2 I.C. 309=32 Mad. 421=5 M.L.T. 102. 

14-a. 10 Bom. 358. 

15. 11 I.C. 332=35 Mad. 142=9 M.L.T. 473; Folld. in Veerappa 
V. Chidambaram, (1914) 28 I.C. 845 (Mad.) {Held, that even if a partner 
was put in charge of a branch of partnership business and was himself a 
partner, that alone will not justify the presumption that he was authorised 
to bind the firm by payment or acknowledgment) . 

16. (1913) 21 I.C. 634 (637)=37 Mad. 146; also see Annamalai v. 
Natesa Iyer, (1914) 25 I.C. 927 (Mad.) (Mere acknowledgments are not 
themselves sufficient, but that there should be extraneous evidence of 

authority) . 

17. (1918) 45 I.C. 18=41 Mad. 427 (F.B.); also see Rala Singh v. 
Bhagzvan Singh, 2 Rang. 367; cf. Rangaswami v. Somasund^am, (15Cg^ 
107 I.C. 646=1928 Mad. 173; and Rajtilak v. Mufieuddi, 1927 Cal. 193 
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the question being one of great importance to the commercial com¬ 
munity. The Full Bench o£ the Madras High Court has held 
that in the absence of direct evidence that a co-contractor or partner 
has authorised his co-contractor or partner to make acknowledg¬ 
ments or payments saving limitation on his behalf, such authority 
can be inferred from other circumstances, such as the position of 
the other co-contractors or partners in the business. This opinion 
is in complete accordance with the view taken by the other Courts 
in India, and by the English Courts in their construction of the 
corresponding sections of the English Acts, and the opposite view 
taken by the earlier Madras cases was characterized as which 
*‘would obviously put a premium on commercial dishonesty'^ The 
Full Bench has explained the meaning of S. 21 thus: 

'‘The section does not say that a person should not be liable on an acknowledg¬ 
ment signed by the partner by reason 07ily of his being a partner, but by 
reason only of a written, acknozvledgment signed by his partner; and it 
amounts to saying that if you have tvo more than a written a^no\yledg- 
ment signed by one defendant, the fact that the other defendant is his 

partner cannot affect latter’s liability. 

But when the acknowledgment or payment by a partner satisfies 
the requirements of S. 251 of the Contract Act, the creditor has 
something more than mere acknowledgment signed by a parmer. 
He is not then seeking to save limitation by reason only of a written 
acknowledgment signed by a partner. 

In Mahadeva Iyer v. Ramakrishna Reddiar^^ the exposition of 
the sub-section by the Full Bench has been followed; and it has 
been held that so long as a partnership continues, it is a th® 

ordinary course of partnership business to pay ^e debts o p 
ship, and, therefore, it would ordinarily be sufficient to prove that 

a debt paid was a partnership 

the interest on it or part of the principal was a partner, in order to 
give an extended period of limitation under S. 20 of the Limitation 
Act But even after a partnership has become dissolved, so far 
as strangers are concerned, a partnership dissolved is a partner¬ 
ship in being, unless and until they receive notice of dissolution, 
and in the case of old customers with the partnership, express 
notice of the same is necessary and in the absence of it an acknow- 
ledement by one partner is binding on the other partners. The Fu 
Bench ruling in Pandiri Veeranna v. Grandhi Veerabhadraswamt, 
has been followed in Chegamull v. Govindaswamt, wher e it has 

OR I C 381 [Some difference of opinion is traceable as to the ‘Jl® 

vford “only” in S. 21. sub-cl. (2) : see Lakskmt v. Gunnamma. 1935 Ma . 

101 (103)==41 M.L.W. 94—1935 M.W.N. 17]. _ tj 1.1 

18 ^1926) 92 I C. 653=1926 Mad. 114=50 M.L.J. 67; Reid, on 

ChZ'ee CW V Eduljee Cowasjee Bijnee, 8 Cal. 678=11 C.L.R. 225. 

19. 41 Mad. 427 (F.B.). 

20. 1928 Mad. 972—112 I.C. 491. 
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been held by Venkatasubba Rao, J„ that an acknowledgment or a 
payment by a partner without special authority is binding upon the 
other partner. Under S. 21 a partner ipso facto has no authority 
to acknowledge, or to make a part-payment; but if he has general 
authority to contract debts or make payments he has implied 
authority to keep the debt alive, and it is unnecessary to make out 
special authority. 

712. CO-CONTRACTORS.—In England, it has been laid 
down by the Mercantile Law Amendment Act, 1856, S. 14, that 
where there are two or more co-contractors or co-debtors (whether 
bound jointly only or jointly and severally) no such co-contractors 
or co-debtors shall lose the benefit of the bar of time by reason 
only of any part-payment by any other or others of the co-con¬ 
tractors or co-debtors. And so one co-debtor cannot make pay¬ 
ment or acknowledgment to bind the othcrs.^^ 

By S. 21 (2) nothing in Ss. 19 and 20 renders one of several 
joint-contractors chargeable by reason only of a written acknow¬ 
ledgment signed, or of a payment made by, or by the agent of, any 
other or others of them. The effect of that is that if one of two 
joint-contractors has done anything which starts a new period of 
limitation then that new period starts only as against him, not as 
against his joint-contractor.^^ In the case of joint-contractors, who 
are not partners, and who would be jointly liable, also severally 
liable, an acknowledgment of liability or a payment by one of them 
cannot operate to extend limitation against the others unless the 
acknowledgment or payment was authorised by the latter.^® 

713. In Jogesh Chandra v. Monindra Narainf^ the question 

Co-debtors not Propounded for reference ^Moes the payment 
agents. interest by a debtor save limitation against 

his co-debtors whose agent the payer was 
not,’* was answered in the negative; on the authority of Arjun Ram 
Pal V. Rahima Banuf^^ where it was held, that in the case of a widow 
jointly liable with her daughter for a debt, a payment by the widow 
does not save limitation as against the daughters or against the 
purchasers from them. Section 21 abolishes the doctrine of implied 
agency as between co-debtors.^® 


21. Jackson v. IVooley, (1860) 8 El. & BI. 778. 

22. Dev Chand Chatraji v. Jammedji Shapurji, (1923) 74 I.C. 302= 
1923 Bom. 369=25 Bom. L. R. 354; also see Muthu Chettiar v. Muhammad 
Hussain, (1920) 55 I.C. 763 (Mad.) (^Held, that limitation, whether treated 
as a right, or as a disability, is prima facie personal, and a co-operative 
right or liability should not be imposed, unless the legislature so provides) . 

23. Oudh Commercial Bank; Ltd. v. Bishamhamath, (1926) 96 I.C. 
353=1926 Oudh 601=2 Luck. 180. 

24. 1932 Cal. 620=138 I.C. 740. 

25. 14 I.C. 128 (Cal.). 

26. Lightwood, p. 383. 
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An acknowledgment made by one of several judgment-debtors 

cannot operate to save limitation as against 
Co-judgment- judgment-debtors other than the 

^ person making the acknowledgment.^’' Sec¬ 

tion 21 does not lay down an exception to S. 19, but enumerates 
those cases in which the act of one member of a class is liable to be 
taken as the act of all; in respect of these cases it provides that an 
acknowledgment of one shall not by itself be taken as the acknow¬ 
ledgment of the other, but that there must be something else such 
as authority express or implied.^® It does not say that an acknow¬ 
ledgment shall be ineffective even against the party who made it. 
Such a party, if he is included in the party against 
whom the right is claimed, must be responsible for his 
own act under S. In Bhagwan Singh v. Mohan 

Johnstone, J., held that a Jcpwabdawa signed by one out of a 
number of judgment-debtors admitting the decree is not a sufficient 
acknowledgment. In this connection it may be noticed that if on 
payment being made by one co-judgment-debtor, the decree-holder 
takes some steps-in-aid of execution, e.g., an application is made for 
certifying the payments, the effect of payment, under Art. 182 of 
the Limitation Act, is quite distinct from any question of the appli¬ 
cation of S. 20 of the Act.®’’ 


One co-debtor may, of course, still be the actual agent of the 

other, so as to bind him by payment or 
Co-debtor as acknowledgment.®^ Where one of two joint- 

makers of a note makes a payment thereon 
as an agent of the other and with his money, and states that the 
money belongs to his co-obligor for whom he is paying it, it does 
not affect the operation of the statute as to himself®®; in other 
words, even if a payment is made by a co-debtor himself, but he 
openly and avowedly acts as an agent merely of the other co-debtor 
in so making the payment, only the latter is bound thereby, and the 
payment does not enlarge time as against the co-debtor who actually 
made it.®^ Payment by one joint-debtor cannot save the statute 
against the other, even though the payment was made with the know¬ 
ledge of the other party liable for the same debt.®® But, one joint- 
contractor may make payments as an agent of all the contractors 


27. Chandra Kumar v. Rant Din, (1912) 13 I.C. 702 (Cal.). 

28. Ihid. 

29. Ihid. 

30 . 54 P.R. 1908. . ^ ^ i 

31. Col. Lecky v. Bank of Upper India, Ltd., 33 AH. 5^; also see 

Sujan Singh v. Hira Singh, 12 All. 399; Wasi Imam v. Poomt Singh, 20 
Cal. 696. 

32. Lightwood, p. 383; Rustomji, p. 235. 

33. Wood, 4th Edn., p. 572; Rustomji, p. 235. 

34. Ibid. p. 922; Ibid., p. 235. 

35. Ibid., p. 1480; Ibid., p. 236. 

96 
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without previous authority, and if he is subsequently ratified, in all 
such cases the statute is saved.If one co-contractor procures a 
payment to be made by his co-debtor, it is sufficient to bind both.®^ 
When payment is made by one co-debtor by the direction, or at the 
request of the others, they are all equally bound thereby, as in such 
a case the one making the payment acts as an agent of the others.^® 
Payment by one of two joint-debtors, though professedly made on 
behalf of both, will not prevent, the statute running in the other's 
favour unless it appears that he either authorized or adopted it as a 
payment by him as well as by his co-debtor.®® 


Co-mortgagors. 


714. Under English law, the provisions corresponding to S. 21, 

speak of contractors who are jointly liable, as 
well as of contractors who are jointly and 

severally liable.^® 

Section 21 uses the expression joint-contractors, but this would 
not necessarily exclude contractors who are jointly and severally 
liable. Co-mortgagors would come under the term “joint 
contractors”,^^ though in some cases, S. 21 has been assumed not to 
apply to a case of co-mortgagors.**® In Achota Sundari v. Doman 
S xindari,‘^^ it was held, that under the law each co-mortgagor is liable 
for the entire debt secured by the mortgagee, and a payment by any 
one of them towards interest would operate to extend limitation. 
The same view has been held by the Allahabad High Court in 
Ibrahim v. Jagdish.^^ In Muthu Chettiar v. Muhammad Hus- 
sain,^^ it was held that S, 21 applies both to simple debts and real 
debts; and there is no reason, on principle, why there should be a 
distinction between the case of mortgagors, and that of mortgagees. 
Reliance was placed also on the authority of Narayana Ayya v. Ven- 
katarama Ayya,^^ about the meaning of the term “co-contractors”; 
and the view taken by the Patna High Court in Sarah Narain Das 
V. Top OjUa,^"^ and by the Calcutta High Court in Chandra Kumar v. 

Ram Din.^^ The expression “chargeable 
only” in S. 21 does not indicate that it is only 


Chargeable”. 


36. Wood, 4th Edn., p. 1480; Rustomji, p. 236. 

37. Ibid., p. 1484; Ibid., p. 236. 

38. Ibid., p. 1483; Ibid., p. 236. 

39. (1880) 41 L.T. 91; Rustomji, p. 236. 

40. Cockrill V. Sparkes, (1863) 1 H. & C. 699. 

41. Muthu Chettiar v. Muhammad Hussain, (1920) 55 I.C. 763=1920 
Mad. 418; also see 4 M.L.J. 186; and Velayudam v. Vaithilingam, 17 
I.C. 619 (Mad.). 

42. Achola Sundari v. Doman Sundari, 1926 Cal. 150=90 I.C. 774; 
also see Ibrahim v. Jag dish, 1927 All. 209=^ I.C. 424. 

43. 1926 Cal. ISO. 

44. (1927) 99 I.C. 424=1927 All. 209. 

45. (1920) 55 I.C. 763. 

46. 25 Mad. 220 (F.B.). 

47. (1917) 43 I.C. 351=4 P.L.W. 85. 

48. 13 I.C. 702=15 C.L.J. 251. 
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personal liability that is excluded.*® It means, prim a facie, every 
kind of chargeability under a contract and it cannot be limited to 
personal liability only.®® Where payment of interest as such is made 
by one of several co-mortgagors, such payment cannot in view of 
S. 21 of the Limitation Act save limitation under S. 20 of that Act 
except as against the co-mortgagor, unless it is shown that the other 
co-mortgagors authorised the payment.^ 

715. In Saroda Charan v. Durga Ram,^ the Calcutta High 

Court accepted the contention that the mort- 
Co-heirs. gage^iebt incurred by the father of the de¬ 

fendants was binding on the family, any member of which could 
acknowledge the obligation or make a payment on behalf of all. 
This case was distinguished in Sarah Narain Das v. Top Ojha,^ 
where the case was one of five reversioners inheriting separate and 
distinct shares in the property, who were not a joint-family, but 
were held to be co-mortgagors by right of succession to the interest 
of the original mortgagors. The acknowledgment by one of them 
could not bind the others, even though in the written statement set 
before the Court no exception was taken by three of the reversioners 
to the suit in which it was sought to obtain a decree. In Arjun 
Ram Pal v. Rohdma Bafiu,^ it was held that where after A s death, 
his widow and daughters were jointly liable to pay the debt, a pay¬ 
ment by the widow could not save limitation against the daughters 
much less against the purchasers from the daughters. This has been 
Tclied upon in Yagappa Cfietty v. K. Y, ]\dahomed, as holding that 
the payment of interest by one of his heirs on a debt due by a 
deceased person does not save limitation against the other heirs. 
The decision in Arjun Ram Pal v. Rohima Banu,^ which had extended 
the sub-S. (2) in S. 21 by analogy to co-heirs was not approved 
by the Madras High Court in Narasimha v. Ibrahim.'^ The learned 
Judge, Thiruvenkatachariar, J., was of opinion that upon the con¬ 
struction of Ss. 19, 20 and 21 alone, payments for interest made by 


49. (1920) 55 I.C. 763 (765)=1920 Mad. 418. ^ 

50 Thayantmal v. Muthukumaraswami, 1929 Mad. 881—121 I.C. 858 
=57 M.L.J. 588; cf. Ghasi Khan v. Thakur Kishori, 1929 All. 380 
=119 I.C. 437 {Held, that payment of interest by one of two mortgagors 
heeps alive the mortgage, and not only the personal liability of the person 

who actually pays interest). 

1. Mubarak AH v. Gopi Nath, (1918) 45 I.C. 613 (Oudh). 

2 riQlO'i SIC 484=37 Cal. 461; Relied on Krishna Chandra v. 

32 CarT077=9 C.W.N. 868; FoHd. in v. 

Roshan Dubey, 33 Cal. 278—11 C.W.N. 107. 

3. (1918) 43 I.C. 351 (Pat.). 

4. (1912) 14 I.C. 128 (Cal.) (Not followed in 1929 Mad. 419). 

5. (1917) 40 I.C. 858 (U.B.). 

6. (1912) 14 I.C. 128. 

7. 1929 Mad. 419=118 I.C. 302=56 M.L.J. 630. 
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the mother who was a person liable to pay the debt will save limi- 
tation as against her co-heirs also. Similarly, Curgenven, J., has 
held in Lokandha Naiko v. Lokhono Naiko^ that the categories 
named in S. 21 (2) are not merely illustrative, and it does not cover 
cases relating to co-heirs, and other persons who derive their liabi¬ 
lity not from direct contract with the promisee. The co-contractors 
contemplated by S. 21 (2) are persons who make themselves liable 
as such at the inception of the liability.® 

716. The word ‘'joint-contractor*' in S. 21 of the Limitation 

Act applies also to a surety; and, therefore. 
Principal and an acknowledgment by the princinal debtor 

limitation agaiLt the surety - 
The position of a surety is not that of a joint- 
contractor in the sense of there being any joint promise of payment. 
A surety is only liable in case of a default in payment by the princi¬ 
pal debtor, but it was observed by the referring Judge in Go pal Daji 
v. Gopal,^^ that 

“after the debt became payable under the terms of the bond the debtor and 
the surety became joint promisors, that is, joint contractors within the 
meaning of S. 21 of the Limitation Act. . . . Under the English law, 
payment of interest by the debtor keeps the debt alive against the surety 
also. ^2 There is nothing in the relation between the debtor and a surety 
as stated in the Indian Contract Act to show that the same principle should 
not be applicable here also.” 

But, Jenkins, C.J., observed that there were two liabilities in two- 
different persons, the principal and the surety .... and the 
principal is not the person liable to pay the debt of the surety, . . 
the relation of principal and surety does not give rise to any implied' 
authority. The decision in Allison v. Frislyf^ “turned on a statute 
and consideration which have no place here". 

In Brojendra Kishore v. Hindustan Co-operative Insurance 
Society^^ the question was considered at leng^th by Chaudhuri, J., who 
held that the obligation of a surety is of an accessory character; 
and it is co-extensive with that of the principal debtor, unless other¬ 
wise provided by the contract (S. 128, Indian Contract Act).. 
This liability was co-extensive both as regards quantity and time. 
He however held that a surety and his principal debtor are not co- 


8. 1930 Mad. 738=127 I.C. 641. 

9. Mitra's Limitation, Vol. II, p. 946. 

10. Kothandarama v. Shanmugam, (1916) 32 I.C. 608 (Mad.) {Held, 
that the proviso in S. 21 of the Act is not exhaustive of the persons for 
w'hose benefit the protection was intended. The test in each case would 
be whether the person who keeps alive the debt had express or implied 
authority to act on behalf of those against whom limitation is to be 
arrested) . 

11. 28 Bom. 348=5 Bom. L. R. 1020. 

12. Allison V. Frisly, 43 Ch. D. 106. 

13. 25 C.L.J. 238=44 Cal. 978=39 I.C. 705. 
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contractors in any sense .... There is undoubtedly a distinc¬ 
tion between a debt and liability for a debt. In the case of prin¬ 
cipal and surety, there is one debt and two liabilities. This judg¬ 
ment was reversed, on appeal, by Sanderson, C.J., and Mooker- 
jee, J.^ The learned Chief Judge observed that “in the present 
case there were in my judgment two debts, that of principal 
debtor and that of the surety” .... and Mookerjee, J., was also 
of the same opinion. He explained that the debts being distinct, 

“the payment of interest by the principal debtor cannot, notwithstanding the 
generality of the language of the section, extend the period of limitation 
for the institution of a suit for recovery of the debt of the surety 

Reliance was placed on Stija v. Pahlwan,^'^ where it was held that 
payment by a surety similarly may not keep the debt alive as 
against the principal debtor: and, on Hajarimal v. Krishnarav^'^ 
and Krishto Kishori v. Radha Romtin,^^ where it was held that the 
remedy against the surety may continue notwithstanding that the 
remedy against the principal debtor has become barred. The Bom¬ 
bay High Court has held in Raghavendra v. Matipat,^^ that the 
principal debtor and the surety can each keep his liability alive, 
though the remedy of the creditor may be barred as against the 
other on account of limitation. 

In Harbanslal v. Nathu,^^ Martineau, J., held that the payment 
of interest by the principal debtor, within the period of limitation, 
gives a fresh starting point for limitation against,the surety under 
S. 20 of the Limitation Act. This was on the ground that S. 20 
does not lay down that the period is to be computed from the date 
of payment only as against the principal debtor or the person 
making the payment, and the creditor would be entitled to the 
benefit of the section against any person liable for the debt. This 
view dissents from that taken in Go pal Daji v. Go pal bin Sonu 
on the ground that 

“although both the surety and the principal are liable to pay the debt to the 
creditor there is only one debt, and the debt due from the surety cannot be 
treated as a debt distinct from that due from the principal*'. 


14. Brojendra Kis^hore v. Hindustan Co-operative Insurance Society, 
44 Cal. 978=39 I.C. 705; Reid, on Gopal Daji v. Gopal, 28 Bom. 248 
(251) ; cf. Domilal v. Rdshan Dobey^ 33 Cal. 1278. 

15. Ibid., 44 Cal. 978=39 I.C. 705; Reid, on 28 Bom. 251; also see 
Srinivasa v. Echammal, (1910) 21 M.L.J. 455. 

16. 30 P.R. 1878. 

.17. 5 Bom. 647. 

18. 12 Cal. 330. 

19. 1925 Bom. 244=86 I.C. 883=49 Bom. 202. 

20. (1919) S3 I.C. 586=105 P.R. 1919; cf. Nihal Chand v. Khuda 
Baksh, 76 I.C. ISO (Where it was held that a suit to recover money from 
a debtor and his surety on a single bond executed by both of them with a 
day specified for payment is governed by Art. 66 of Sch. I, Limitation 
Act, both with regard to the principal and the surety) . 

20-a. (1903) 28 Bom. 248. 
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The opposite view, however, seems to be the sounder of the two. 

717. According to Knglish and American decisions, the 

liability of co-debtors inter se is not affected 

debtors original claim was barred 

as against some of them. 


In a Madras case —Abraham v. Raphael ,it was held that a 
joint promisor, whose liability to the promisee is kept alive beyond 
three years from the date of the promissory note, and who is con¬ 
sequently compelled to pay by a decree of the Court more than his 
proportion of the debt to the promisee, can sue his joint promisor 
for contribution, though the decree exonerated the other joint 
promisor from payment on the ground that the debt as against him 
was barred by limitation. Where a surety keeps his liability to 
the creditor alive by bona fide payments of interest, and after such 
creditor’s claim has become barred by limitation against the prin¬ 
cipal debtor he obtains a decree against the surety, and the surety 
pays the amount due under the decree, the payment must be treated 
as a sum rightfully paid under the guarantee within the meaning 
of S. 145 of the Contract Act, and the surety is entitled to recover 
this sum from the principal debtor.^^ The BombayCalcutta^^ 
and Madras^® High Courts are agreed that though the claim against 
the principal debtor may be barred, the creditor can enforce the 
right against the surety. But, the Allahabad High Court^® has' 
taken a different view to the effect that where the suit is barred 
against the principal debtor, the creditor forfeits his remedy against 
the sureties also. The North-West Frontier Province Judicial 
Commissioner’s Court has accepted the Allahabad view recently. 
The Lahore High Court has conflicting rulings on the subject. 
The Rangoon High Court^® and the Nagpur Judicial Commis¬ 
sioner’s Court^® take the view that though the liabilities of the 


21. (1915) 27 I.C. 337 (Mad.); Reid, on JVolmershausen v. Gullick, 

(1893) 2 Ch. D. 514 (529)=62 L. J. Ch. 773; and Gardner v. Brooke, 
(1897) 2 Ir. R. 6=3 Ir. L. R. 288. 

22. Raghavendra v. Mahipiit, (1925) 86 I.C. 883=49 Bom. 202=1925 
Bom. 244; Reid, on Stija v. Pahlwan, 30 P.R. 1878. 

23. Hajarimal v. Krishnarav, 5 Bom. 647; Sankana v. Viru, 7 Bom. 

146. 

24. Krishto Kishori v. Radha Ro.mun, 12 Cal. 330 (333). 

25. Subramania Aiyar v. Gopala, (1912) 7 I.C. 898=33 Mad. 308. 

26. Ranjit Singh v. Nauhit, (1902) 24 All. 504; also see Radha v. 
Kinlock, 11 All. 310=1889 A.W.N. 94. 

27. Harbans Lai v. Nathoo, 105 P.R. 1919=53 I.C. 586; Dil Moham¬ 
med v. Sain Das, 100 I.C. 922=1927 Lah. 396; cf. iVW Din v. Allahditta, 
1928 Lah. 246=106 I.C. 481; also see and cf. Bharat National Bank v. 
Thakardas, 1935 Lah. 729. 

28. U Ba Pe v. Ma Lay, 10 Rang. 398=139 I.C. 138=1932 Rang. 

88 . 

29. Naraindas v. Nenu, 1929 Nag. 145=116 I.C. 421. 
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principal debtor and the surety arise out of the same transaction, 
the liabilities of the two persons are distinct for the purpose of 
the application of S. 20 of the Limitation Act. Consequently, even 
if a suit is barred by limitation as against the principal debtor, if 
the surety has made certain payments and endorsements on the 
bond on which the suit is based thus preventing limitation running 
as against him, the plaintiff is entitled to a decree though as against 
the surety only. 


718. Prior to Lord Tenterdon's Act {see S. 701, ante), an 

Co-executors acknowledgment by the executor of the 

deceased failed to affect the surviving con¬ 
tractors.As regards co-executors of a deceased sole-contractor, 
acknowledgment by one of several executors as executor bound the 
testator’s estate, and kept alive the debt, but was not effectual 
against another executor personally.®^ A payment by one of several 
executors would have the same effect.®® Lord Tenterdon’s Act 
provided that “no executor or administrator shall lose the benefit 
of the enactments mentioned so as to be chargeable in respect or 
by reason only of any written acknowledgment or promise made 
and signed by any other or others of them.” Indian law is on the 
same lines. However, an executor or administrator may be an 
agent, for purposes of the acknowledgment or payment of the 
debts, of the person beneficially interested in the estate. The term 
“agent in Ss. 19 and 20 is not limited to the case of an agent 
appointed by a person sui juris to represent him.®® But, where a per¬ 
son expressly executes a promissory note describing himself as an 
executor under the will of a testator, in renewal of amount due on 
a prior promissory note, the creditor is taken to intend only to get 
the benefit of the executor's personal liability under the promissory 
note.®* 


719, Under Acts of 1859 and 1871, an acknowledgment by 

the mortgagee’s agent was not valid.®® It 
Co-mortgagees. wholly inoperative to extend the period 

of limitation in a suit for redemption governed by either of the 
above Acts.®® Such an acknowledgment would now be valid under 
the later Acts of 1877 and 1908®^: provided it is signed by the party 


30. Salter v. Lawson, (1830) 1 B. & Ad. 396. 

31. In re Macdonald, (1897) 2 Ch. 181; Astbury v. Astbury, (1898) 
2 Ch. Ill; see Lightwood, Ch. VII, p. 353; Dr. Pal's Limitation, p. 363. 

32. In re Hollingshed, (1888) 37 Ch. D. 651 at p. 657. 

33. Ram Charan Das v. Gaya Prasad, (1908) 30 All. 422 (437, 444> 
(F.B.). 

34. Chidambaram v. Veerappa, (1918) 43 I.C. 865 (Mad.). 

35 . (1873) 13 B.L.R. 177 (P.C.)r. 

36. Hakim Devi Dyal v. Prabdyal, 85 P.R. 1880; Nadar Shah v. 

Ishar Das, (1922) 67 I.C. 463 (Lah.). 

37. See (1910) 7 A.L.J. 847; 43 P.L.R. 1907 (F.B.). 
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personally, or an agent duly authorized in this behalf®®; though 
it need not be addressed to the mortgagor.®® An acknowledgment 
of the right of redemption, in order to save limitation, should be 
made by all the mortgagees. If it is not signed by all mortgagees, 
it does not hold good even with regard to the shares of those who 
signed it, if the mortgage is indivisible.^® An acknowledgment of 
the title of the mortgagor made by one only of two mortgagees 
^vould not avail to save the mortgagor’s right of redemption being 
barred by limitation, where the mortgage was a joint mortgage, and 
not capable of being redeemed piecemeal.^^ If a joint claim is made 
against A, B and C, each one of them is a party against whom the 
claim is made, and if any one has made an acknowledgment within 
the meaning of S. 19 of the Limitation Act, he will start the running 
of a fresh period of limitation against himself alone.^ The object 
of the explanation is to provide that one only of the contracting 
parties shall not ordinarily impose a liability on the other by any¬ 
thing done by him.^® An acknowledgment by one mortgagee, there¬ 
fore, does not bind his co-mortgagees.'^ Where there is but one 
single mortgage to a number of persons, an acknowledgment by one 
of them cannot give a new period of limitation in respect to a portion 
or share of the property mortgaged; but is absolutely without 
effect.^® In HiraMl Ichhalal v. Narsilal,^^ the entire mortgage was 
held validly acknowledged by each of the several mortgagees acknow¬ 
ledging his status as mortgagee of his fraction. Where the pro¬ 
perty stood mortgaged to two persons, one of whom died leaving 
the latter sole mortgagee, there could be no objection to an acknow¬ 
ledgment by the latter mortgagee alone, on the ground of the per¬ 
son making it.^^ 

* 

TITLE IV: CLAUSE (3). 

720. ACKNOWLEDGMENT OR PAYMENT BY 
LIMITED OWNERS. —Sub-section (3) of S. 21 of the Limita- 


38. Jaigopal v. Sheo Sagar, 4 I.C. 579. 

39. Ibid\. 

40. Nadar Shah v. Ishar Das, (1922) 67 I.C. 463 (Lah.). 

41. Dharma v. Balmakund, (1896) 18 All. 458=16 A.W.N. (1896) 
147; Folld. in Vaikunta v. Kunm, (1909) 1 I.C. 203 (Mad.) and Jawala 
Prasad v. Achay Lai, (1912) 14 I.C. 132=34 All. 371; also see Bhogilal 
V. Amritlal, (1892) 17 Bom. 173. 

42. Chandra Kumar v. Ram Din, (1912) 13 I.C. 702=15 C.L.J. 

251. 

43. Muthu V. Muhammad Hussain, 55 I.C. 763 (Mad.). 

44. Ghulam Haider Shah v. Ghulam Muhammad Khan, 43 P.L.R. 
1907 (F.B.); also see Narayana v. Venkatarama, 25 Mad. 220 (F.B.). 

45. Mt. Mah Bibi v. Motan Mai, 61 P.R. 1877 (Under Act IX of 
1871). 

46. (1913) 37 Bom. 326=40 I.A. 68 (P.C.). 

47. Kalliani Amma v. Narayanan Nambiar, (1915) 28 I.C. 69 (72) 
(Per Tyabji) . 
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tion Act, has been newly added by the Indian Limitation Amend¬ 
ment Act I of 1927. The Civil Justice Committee had reported 
at p. 489, as follows:— 

“It will save considerable unnecessary litigation and prevent vexatious 
pleas if limited owners under the Hindu Law, and also the kartu or manager 
of a joint Hindu family are enabled to make acknowledgments and pay¬ 
ments so as to attract the provisions of Ss. 19 and 20. Conflicting views 
are held with reference to the power of a widow to make an acknowledg¬ 
ment binding any interest excepting her own, A limited owner like a 
Hindu widow fully represents the estate for many purposes; a judgment 
properly obtained against her will constitute the subject-matter of the suit 
res jxidicata in a suit by the ultimate reversioner. There appears to be no 
reason why in the normal course of her administration of the estate of the 
last male owner she shall not have authority to acknowledge a debt.” 

Under English law, the principle is the 
Analogy of Eng- same, as has been summarized by Lightwood, 
lish law. in his work on ‘‘Time Limit of Actions,” 

pp. 337 and 386. It is observed as follows:— 

“If, however, the person making the acknowledgment is a limited owner 
in possession of the land then, since for the time being he represents the 
ownership of the land, his acknowledgment will be binding on the remainder¬ 
men, so as to keep alive against them a principal sum or arrears of interest-*^; 
though, assuming an acknowledgment to be effectual when the statute was 
already run, the tenant for life cannot, after that period, revive by acknow¬ 
ledgment a charge or a claim to arrears of interest against the remainder- 
men.”49 Further, “It has been held that a payment by a devisee for life in 
respect of a simple contract debt of the testator keeps alive the liability of the 
devised estate as against the devisees in remainder.c® The tenant for life 
represents, for the time being, the devised estate, and is able to promise on 

behalf of the succeeding owners”. 

721. In Soni Ram v. Kanhaiyalal,^ a case under the Limita¬ 
tion Act XV of 1877, their Lordships of the 

Hindu woman. Privy Council upheld the decision of the 

High Court in Shib Shankar v- Sofii Ram^ where an acknowledg¬ 
ment of mortgagee rights had been made by the mother 
and daughter of the deceased mortgagee in their respective deeds, 
but the defendants were found to be in possession of mortgagee 
rights deriving title through their grandfather, who was mortgagee 
and the last full owner of the rights of the mortgagee. It was held 
that the ladies, although for certain purpose they did represent the 
estate, were not persons who could be deemed to have admitted 
for the benefit of the mortgagee’s estate a right of redemption in 
the mortgagor, and that in making such acknowledgments they had 


48. Smith V. Smith, (1855) 5 Ir. Ch. R. 88; Re Fitzmacorices, (1864) 
15 Ir. Ch. R. 445. 

49. Gregron v. Hindley, (1846) 10 Jar. 383. 

50. Re Hollingshead, (1888) 37 C. D. 651. 

1. 35 All. 227 (235) (P.C.). 

2, 32 All. 33. 
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no power to bind any interests except their own. Their Lordships 
in affirming this decision observed that 

“to have held otherwise would, in their Lordships’ opinion, have ‘been to- 
extend the power of a Hindu woman in possession for her limited interest 
to bind the estate to an extent which has not been sanctioned by authority". 

This is exactly what the Amending Act I of 1927 now aims at 
by adding cl. (3) to S. 21 of the Limitation Act. The newly added 
cl. (3) (a) expressly lays down that a Hindu widow, or other 
limited owner, will have authority to bind the estate in the hands 
of reversioners by an acknowledgment signed, or a payment made 
in respect of any liability; thus practically making them agents of 
the remaindermen within the meaning of Ss. 19 and 20 of the 
Limitation Act. Cases holding that an acknowledgment of liability 
signed, or a payment made by a Hindu widow is not operative 
against the reversioners,^ are, therefore, no longer good law. 


722. See notes under Ss. 19 and 20 ante. A Full Bench of 

^ ^ the Madras High Court held in Chinnaya 

Gurunatham* that the manager of a 
Hindu family has the same authority to 
acknowledge as he has to create debts on behalf of the family, but 
has no power, without special authority, to revive a claim, already 
barred by limitation, against the family. This view has been 
followed in Bhasker v. Vijalal,^ where the Bombay High Court 
held that the manager of a joint Hindu family has authority to 
acknowledge the liability of the family for the debts which he has 
properly contracted, so as to give a new period of limitation against 
the family from the time the acknowledgment is made. He is an 
agent duly authorised in this behalf within the meaning of S. 19 
of the Limitation Act when a guardian acting within the scope of 
his authority, and for the benefit of a minor makes an acknowledg¬ 
ment of a debt, such acknowledgment is by an agent duly autho¬ 
rised in this behalf, and gives a fresh start for the computation of 
limitation.® The Calcutta High Court, similarly, has held that 
the manager of a Hindu family has the power to continue a liabi¬ 
lity by payment of interest, and in so doing he would be considered 
as the agent duly authorised, within the meaning of S. 20 of the 
Limitation Act, to. bind the other members.*^ The only limitation 
on his powers is that a manager of a Hindu family cannot validly 
acknowledge time-barred debts, except as against himself.® It is 


3. Mohini Mohan Misra v. Sarat Sundari D^i, (1925) 86 I.C. 353= 
1925 Cal. 862. 

4. 5 Mad. 169 (F.B.). 

5. (1892) 17 Bom. 512. 

6. (1908) 30 All. 422 (F.B.). 

7. (1910) 5 I.C. 484=37 Cal. 461. 

8. Dinkar v. Appaji, (1894) 20 Bom. 155; also see^Spbhanadri v. Sri— 
ratnulUj (1893) 17 Mad. 221. 
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not in the interests of a family to revive a time-barred debt.® 
However, an acknowledgment of a debt made within limitation by 
the manager of a joint Hindu family is binding on other members 
of the family.^® Where the karia of a joint Hindu family executed 
certain promissory notes, and after his death, his brother succeed¬ 
ed to the kartaship and renewed one of the hand-notes of the 
deceased; he was held to be an agent duly authorised in this 
behalf so as to give an acknowledgment under S. 19 of the Limita¬ 
tion Act, which bound the son of the deceased by the acloiowledg- 
ment.^^ The karta has the same authority to acknowledge a debt 
as he has to incur it, and the acknowledgment need not be expressed 
as having been made in his capacity as karta ^^; but, if one of the 
members of a joint Hindu family makes an acknowledgment under 
circumstances which indicate that that member was making the 
acknowledgment on behalf of the family, other members of the 
family are bound by that acknowledgment.^^ Where a manager 
and other members are liable to pay a debt and a payment is made 
by the manager, it may be possible to infer from the circumstances 
that the payment was made by the managing member on behalf of 
the other members as well on the principle of implied agency and 
that in that connection the very fact of his being a managing member 
would itself be a factor of importance.^^ 


Manager of family 
as agent of the 
family. 


723. It had been held prior to the amendment by Act I of 

1927, that when a creditor deals, not with 
the managing member only of an undivided 
family, but with ail the members of the 
family, as co-obligors, and on that footing 
enters into a transaction, he cannot rely 
upon an acknowledgment of the liability, made by one of them, as an 
acknowledgment duly made on behalf of all the co-obligors, by 
reason only that the person acknowledging is in fact the managing 
member of the family consisting of the co-obligors. There may, 
however, be cases in which that circumstance, coupled with the 


9. Chandra Deo Singh v. Mata Prasad, 31 All. 176=6 A.L.J. 263=1 
I.C. 479 (F.B.) ; Relied in Dalip Singh v. Kundan Lai, (1913) 35 All. 207 
=18 I.C. 726; also see Inder Singh v. Sarju Singh, 8 A.L.J. 1099=11 I.C. 
737. 

10. Indar Pal Singh v. Mewah Lai, (1914) 23 I.C. 429. 

11. Har Prosad Das v. Bindeswari Prasad, (1915) 31 I.C. 30 (Cal.). 

12. Hari Mohan Chose v. Surendra Nath, 1925 Cal. 1153=88 I.C. 
1025=41 C.L.J. 535. 

13. Ramautar v. Beni Singh, 1922 Oudh 135. 

14. Lakshmi v. Gunnatnma, (1935) 1935 Mad. 101=1935 M.W.N. 17 
=41 M.L.W. 94; also see Veeranna v. Veerabhadraswatni, 41 Mad. 227=45 
I,C. 18=1919 Mad. 1140 (F.B.) (Implied authority to acknowledge); and 
Rangasami v. S<omasundarafn, 1928 Mad. 173 (Authority to pay need not 
be express) ; and National Bank of Upper India v. Bansidhar, 1929 P.C. 297 
(P.C.) (Implied authority to-save limitation under S. ^), 



772 


The Indian Limitation Act. 


[S. 21 


conduct of the joint contractors, may warrant the conclusion that, 
as a matter of fact, the managing member was duly authorised to 
make the acknowledgment on behalf of all.^'® Following this view, 
taken by the Full Bench of the Madras High Court in 25 Mad. 
220, it was held by a Division Bench in Duraiswami v. Krishnier?-^ 
that an acknowledgment of liability by the manager of a joint 
Hindu family will not, save under special circumstances, bind the 
other adult coparceners who are also parties to the original con¬ 
tract. Similarly, the Calcutta High Court held in Baikunta Gui v. 
Lai Chand Samanta^'^ thg,t where a joint Hindu family property 
was mortgaged jointly by all members of the family, not for a family 
purpose but only to secure a particular sum of money, the mere 
fact that one of the joint mortgagors had made an acknowledg¬ 
ment, if it turns out that he happens to be the karta of the joint 
Hindu family, would not be sufficient to keep alive the debt. The 
words “agent duly authorised’" were taken to include authority given 
by law as well as authority given by act of parties; and where the 
defendant, as karta of a joint Hindu family, purporting to act for 
himself as well as for a minor member, made part-payment of interest 
on a debt contracted for joint family purposes, the defendant was 
held to have acted as an agent of the minor member duly authorized 
to make the payment, which had the effect of saving limitation in 
respect of the claim as against the said minor defendant.^® But, now 
see sub-S. (3) of S. 21, which provides that where the liability is 
incurred by or on behalf of the family as such, an acknowledg¬ 
ment or payment by the manager for the time being shall be deemed 
to be made on behalf of the family. 

724. Where the members of a joint Hindu family are separated 

in interest, and a member is allowed to 

Acknowledgment, manage the property of the Hindu family 

member'of^'famny.^ dissolution of the family, he cannot 

be said to be the “agent duly authorized” for 
purposes of S. 19 of the Limitation Act to make an acknowledgment 
on behalf of the separated members.^® But, in Sarada Charan v. 
Durga a case of a Dayabhaga family in which the interests 

of the members are separate, the view taken was that a payment made 
by the eldest member was presumably made by him as agent of the 
other members of the family also, so as to keep the debt alive against 
all. The amendment by Act I of 1927 will apply to Hindu fami¬ 
lies governed by both the Mitakshara law and by the Dayabhaga. 

15. Narayana Ayyar v. Venkataramana Ayyar, (1900) 25 Mad. 220 
(F B ) 

16. (1920) 54 I.C. 318=10 L.W. 466. 

17. (1915) 26 I.C. 511 (Cal.). 

18. Chandra Kanta v. Behari Lai, (1919) 52 I.C. 436 (Cal.). 

19. Vuppala Bapanna v. Pabbisetti, (1916) 33 I.C. 986 (Mad.). 

20. (1910) 37 Cal. 461. 

21. Mitra’s Limitation, 2nd Vol., p. 949. 
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The Lahore High Court has held that an acknowledgment made 
a member of a joint Hindu family, who is not the manager of 
the family, is not binding on the other members of the family, ex¬ 
cept those who claim through him, for instance, his sons.^^ Where 
a father and son form together a joint Hindu family, but the son is 
not the manager of the family, and the debt is contracted by the 
father, the son is not competent to make a part-payment, or payment 
of interest, so as to bind the family for the purposes of S. 20 of the 
Limitation Act.^® 


(1) Where after the institution of a suit, a 
new plaintiff or defendant is substituted or added, the suit 
shall, as regards him, be deemed to have been instituted 
when he was so made a party. 

(2) Nothing in sub-S. (1) shall apply to a case 
where a party is added or substituted owing to an assign¬ 
ment or devolution of any interest during the pendency of 
a suit or where a plaintiff is made a defendant or a defend¬ 
ant is made a plaintiff. 


725. 

726. 

727. 

728. 


729. 

730. 

731. 

732. 

733. 

734. 

735. 

736. 

737. 

738. 

739. 


740. 

741. 

742. 

743. 

744. 

745. 

746. 


22 . 

23. 


SYNOPSIS. 

Title I: Analogous provisions. 


Corresponding provisions in earlier Acts. 

Assignment of interest 'by plaintiff. 

Clause (2), of the present section. 

English law. 

Title II: Scope and application. 

Section confined to suits otily. 

Section not applicable to appeals. 

Discretionary power of Court to add a party in appeal. 

Order 41, R. 20, Civil Procedure Code, not controlled by S. dd 

Party interested in result of appeal. 

Addition or substitution of new party. 

Power of Court to add a necessary party after time. 

Suit in name of wrong plaintiff—(Clause 1). 

Assignment pendente life —(Clause 2) . 

Transposition of parties—(Clause 2) . 

Pfo forma defendant made a plaintiff. 

Title III: New parties. 


Added or substituted parties. 

Distinction between necessary and proper parties 
Non-joinder of necessary parties. 

Non-joinder of proper parties. 

Joint-claim: Effect of joinder of necessary party after time 
All joint-claimants must be impleaded. 

Objection as to non-joinder is essential._ 


Ram Kishan v. Hirde Ram, (1923) 71 I.C. 737--1923 Lah. 135. 
Lachkmi Narayan v. Daya Shankar, (1918) 47 I.C. 655 (Oudh) . 
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Waiver of objection. 

Benamidars, and real purchasers. 

Bona fide mistake in representation. 

Iliustrations. 

Amendment: Correction of misdescription. 

Illustrations. 

Change in capacity of a party. 

Illustrations. 

Amendment; Introducing new cause of action: 

1. English law. 

2. Fresh cause of action when not allowed. 

Amendment re \ original cause of action. 

Discretionary power of Court re : amendment. 

Amendment of relief in plaint. 

Order 6, R. 17, Civil Procedure Code. 

Illustrations. 

Title IV: Effect of S. 22: in some typical cases. 

Suits by or against firms. 

Suits by or against minors. 

Suits by or against Companies or Corporations. 

Suits by or against joint Hindu family. 

Pre-emption suits. 

Mortgage suits. 

W^rong independent of contract. 

Suits for partition. 

Suits for possession. 

Suit by or against idol or temple. 

Suits by co-heirs. 

Suits by co-owners. 

Suits by co-executors. 

Joint trustees. 

NOTES. 

TITLE I: ANALOGOUS PROVISIONS. 

725. CORRESPONDING PROVISIONS.— Act XIV of 

Act XIV of 1859. To!?”, corresponding to the 

. provisions in S. 22 of the Acts IX of 1871 • 

XV of 1877; and IX of 1908. 

However, where a plaintiff was admitted as a co- 
plaintiff under S. 73, Act VIII of 1859, limitation was 
held to count against him, not up to the date of his own admis¬ 
sion, but up to the date of the filing of the original plaint.^ If 
the old plaintiff had no.right to sue, the institution of th'e suit by 
him could not save limitation.^® When a person was substituted or 
added as a defendant under S. 73, Act VIII of 1859, the suit was 
held to commence against that person at the time he was made a 
defendant and not before.^® Thus, a suit was barred by limitation 
against a party whose name was added as a co-defendant after the 

24. Kalee Kishore v. Lukhee Debta, (1866) 6 W.R. 172. 

25. Gopal Kashi v. Rambai, \2 Bom.H.C.R. 17. 

26. Raj Kishoree v. Buddun, (1866) 6 W.R. 298. 
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period allowed by law.*^ But, where on the death of a defendant 
his heirs were substituted for him, the original suit was held pro¬ 
perly carried on against the substituted defendants.^® 

Later Acts. The Acts of 1871, and 1877, enacted that 

«when, after the institution of a suit, a new plaintiff or defendant is substi¬ 
tuted or added, the suit shall, as regards him, be deemed to have been insti¬ 
tuted when he was so made a party”. 

The two provisos, in the case of the death of a plaintiff, and the 
death of a defendant, respectively, provided that when the suit 
is continued by, or against his legal representative, it shall, as 
regards him, be deemed to have been instituted when it was instituted 
by the deceased plaintiff, or against the deceased defendant. 

The Civil Procedure Code, 1882, contained provisions in Ss. 26 
to 32 for addition of parties in suits by Courts. And S. 32 of 
the Code referred to S. 22 of the Limitation Act, providing that 

“all parties whose names are so added as defendants shall be served with 
a summons in manner hereinafter mentioned, and (subject to the 
of the Indian Limitation Act, 1877, S. 22), the proceedings as against them 
shall be deemed to have begun only on the service of such summons . 

726. Section 22 of the Limitation Act had to be read together 

with S. 32 of the Civil Procedure Code. 

Assignment of However, where the original plaintiffs, before 
interest by plain- issue of summons in the suit, assigned 

their interest in such suit, and the assignees 

were made parties plaintiffs, the case was not taken as one to which 
S 32 of the Code of Civil Procedure was properly applicable. In 
Suput Singh v. Itnrit TewoW,” Garthi, C.J., held that where the 
original plaintiffs were the only persons who could institute the suit ; 
when they afterwards assigned their interest, the assi^ees were 
not necessary parties at all; but, if impleaded, they would only con¬ 
tinue the suit, not in substitution, but m conjunction with, and as 
representatives in interest of the original plaintiffs, and the suit 
would be within time. Section 22 of the Limitation Act, 1877, did 
not apply to an assignee, and the Court practically applied the prin¬ 
ciple of the provisos to the assignee of the original plaintiff althoug 
the proviso in terms applied only to the legal representatives of 

deceased plaintiffs. t ___ 


27. Mt. Brojo Kisoree v. Sreenath 

R. Issuree Persaud v. Urjoon Lall, 2 Hydes Reports, 248. 

28. Sree Kishan*^, Rant Kristp, (1868) 10 W.R. 317. , ^ 

29. (1880) 5 Cal. 720=6 • C. L. R 62; also see GanP^ / 23 331 
Bom. 312 (321); and Chunni Lai v. Abdul Alt 

(335) ; The decisions in Sheikh Abdul Rahman ^ p. *» 
612==11 C.W.N. 521=5 C.L.J. 486 (F.B.) ; and Syed Mohamed v. Phut 

Kuar (1910) SIC 115 (Cal.) ; as also in 36 Cal. 675, 683, are no longer 

goTd'law in viL of the amendment in cl. (2), S. 22 of the present Act. 



776 


The Indian Limitation Act. 


[S. 22 


121. It should be noticed that under Act XV of 1877, S. 22, an 

Clause (2) of the assignment pendente lite was not exempt from 
present section. operation of the section, and although 

the right of the original plaintiff was not 
barred, the right of his assignees was held barred as soon as it 
was acquired, where the assignees were substituted on the record 
in the place of the original plaintiff after the period prescribed by 
law for the institution of suit had expired.®^ 'Section 372 of the 
Code of Civil Procedure, 1882, did not exclude the operation of 
S. 22 of the Limitation Act, and except in the case of the legal repre¬ 
sentative of a deceased party, the person substituted as plaintiff 

was regarded as a nezsj plaintiff within the meaning of the latter 
section. 

Clause (2) of S. 22 fully covers all cases of devolution of 
interest, whether by death, or assignment pendente lite, though 
the provisos to the old S. 22 of Act XV of 1877 spoke only of the 
legal representatives of a party at his death.^^ 

728. ENGLISH LAW. —The English law recognizes the 
general power of Court to allow amendments, with a view to 
alteration of the proper or necessary parties, which is exercised sub¬ 
ject to the principle that a defendant will not be deprived of the 
benefit of the statute of limitation. An amendment will not be 
allowed so as to introduce a fresh cause of action which has become 
barred, or prejudice the right of the opposite party as existing at 
the date of such amendment. See Weldon v. NeaP^; also see 
Hudson V. Fernyhough^^ and Lancaster v. Moss.^^ Amendments 
are not allowed, generally speaking, after the statute has run out. 
See Byron v. Cooper.^^ However, when it is desired to join a new 
party, a question as to the running of statute in favour of such a 
party may arise. This would not prevent a mere substitution of 
a real for a nominal defendant, as of a company for its officer. 
See Coombs v. BristolH 

TITLE II: SCOPE AND APPLICATION OF S. 22. 

729. SECTION CONFINED TO SUITS ONLY. _Sec¬ 

tion 22 of the Limitation Act^applies only to suits, and does not 
govern applications, or appeals. {See S. 2, sub-S. 10 of the Act.) 

30. Harak Chand v. Deonath Sahay, (1897) 25 Cal. 409; also see Ram 
Chaiid v. Subhan Baksh, 69 P.R. 1902. 

31. Abdul Rahman v. Amir AH, (1907) 34 Cal. 612 (F.B.); also see 
Narayana Roxv v. Rajya Mohammad, (1881) B.P.J. 142 (These decisions 
are not good law after the amendment of S. 22 in the present Act). 

32. Sec Ss. 363, 365 and 368, Civil Procedure Cfode, 1882, correspond¬ 
ing to O. 22, Rr. 3 and 4 of the present Code. 

33. Per Lord Esher, (1887) 19 Q.B.D. 394 (C.A.). 

34. (1890) 61 L.T. 722. 

35. (1899) 15 T.L.R. 476 (C.A.). 

36. (1847) 11 Cl. and F. 556. 

37. (1858) 1 F. and F. 206. 
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This section has been held not to govern execution proceed¬ 
ings.^® There is no question of limitation 
Not applicable to an application under O. 21, R. 16, Civil 
applications. Procedure Code,®® which is not a fresh 

application for execution, but merely an application for bringing 
on record the assignee, and for continuing the execution proceed¬ 
ings then pending in that Court.**® For the purposes of Limitation 
Act, the term *'suit** does not include applications, and S. 22 does 
not, therefore, apply to an application made by a petitioner under 
O. 9, R. 13 of the Civil Procedure Code to set aside an cx parte 
decree.**^ Similarly, S. 22 has been held to refer to suits, and not 
to an application for the substitution of a legal representative 
under O. 22, R. 3, Civil Procedure Code.^-" In Mt. Bhaggo v. 
Mata Prasad ,an application to set aside an execution sale 
was made under O. 21, R. 90, Civil Procedure Code, against the 
auction-purchaser, who pleaded that he w'as a mere bcuainidar, 
and the real purchaser was not impleaded as defendant till after 
the expir>’ of limitation. It was held that the application was not 
barred by limitation against the real purchaser, as the ostensible 
auction-purchaser w’^as merely acting as the agent of undisclosed 
purchaser to whom the judgment-debtor was not bound to issue 
any notice. Under the old Code of 1882, it was not necessary to 
have the auction-purchaser as a party to a proceeding for setting 
aside a sale.*** However, under the present Code of Civil Proce¬ 
dure, O. 21, R. 92 (2), the auction-purchaser is a necessary party 
to the application.*® And, the Judge has no jurisdiction to hear 
the case, if one of the auction-purchasers is not a party to the 
application, and has not been added until after the expiration of the 
period fixed by law for making the auction-purchaser a party. 

An application for filing an award is a representative appli¬ 
cation in the interest of all the persons concerned: and w'^here the 
original application remains pending, but one of the respondents 


38. Manviatha Nath v. Rakhal Chander, (1909) 3 I.C. 324—10 C.L.J. 
398=14 C.W.N. 752. 

39. Ibid., 3 I.C. 324. _ 

40. Mt. Gulah Kuer v. Mohammad Zaffar, (1921) 62 I.C. 30—6 P.L.J. 

358=2 P.L.T. 619. 

41. Chandrika Roy v. Ram Kuer. (1921) 62 I.C. 536—6 P.L.J. 463 

2 P.L.T. 771=1923 Pat. 88. x r, 

42. Aviolak Rao v. Govind Rao, (1919) 49 I.C. 34=lo N.L.R. 21. 

43. 1923 All. 462=76 I.C. 507. 

44. Surendra Mohini v. Loharam, 14 I.C. ‘ 

N. 570; also see Menajuddi Biswas v. Toam ^ 

881- Relied upon Bibi Shrofan v. Mahomed Habibuddeeu, 10 I.C. 14S— 

C.L.J. 535=15 C.W.N. 685. 

45. Cf. Ajtnuddeen Ahmed v. Khoda Bux, (1919) 50 I.C. 5 (Cal.). 

46. Ibid. 

98 
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files an application after the expiry of the period of limitation 
merely to transfer his name to the array of applicants, this does not 
amount to the filing of a fresh application so as to create a bar of 
limitation against him.^^ The analogy of S. 22 was thus applied to 
the case of an application for filing an award^®: though it has not 
been applied to an application under O. 21, R. 100 with regard 

to a purchaser from a party alleged to have dispossessed the 
applicant. 


730. This section provides for the effect of substituting or 

adding “new plaintiff/* or “new defendant,” 
cable trappeafs^ " institution of a ‘'suif’: and it does 


or respondents. 


not say anything about appeals, appellants 


Order 1, R. 10, Civil Procedure Code, enacts a sub-R. (5), 
referring to S. 22 of the Limitation Act, but O. 41, R. 20 contains 
no such reference to S. 22 of the Limitation Act. 

Discretionary 

power of Court to 731. It was observed by Field, J., in 

add a party in Manickya Moy.ee v. Boroda Prosad,^^ that 
appeal. 


“there is no general clause in the Civil Procedure Code which provides that 
t'laintiff shall include appellant, and defendant, respondent. Then again, 
what is done under S. 559 (now O. 41, R. 20, Civil Procedure Code), is done, 
not upon the application of parties, but by the Court suo wotu. If a rule of 
limitation were applicable to S. 559 (now O. 41, R. 20), Civil Procedure 
Code, it would be in the power of the appellant to exclude the discretion 
of the Court by filing his appeal on the last day allowed by the Limitation 
Act for that purpose”. 

It was held, therefore, having regard to this consideration, “that 
it was not the object of Legislature to limit the operation of S. 559, 
Civil Procedure Code (O. 41, R. 20), by any rule of limitation”.^ 
It follows that an appellate Court can add or substitute new appel¬ 
lants, or respondents, even after the expiry of the period of limita¬ 
tion.^ The Court had discretionary power, even under Acts VIII 


47. Mangal Sen v. Prag Das, (1931) 133 I.C. 410=1931 All. 725=1931 
A.L.J. 863. 

48. Ibid.', also see Khoda Bux v. Sadu Pramanik, 14 C.L.J. 620 (Plaint 
not treated as an application under S. 244, Civil Procedure Code, to avoid 
plea of limitation against added defendants). 

49. Induhhushan v. Hari Charan, (1931) 58 Cal. 55=132 I.C. 631= 
1931 Cal. 385. 

50. (1882) 9 Cal. 355=11 C.L.R. 430. 

1. Ibid. 

2. The Court of Wards v. Gaya Prasad, (1879) 2 All. 107 {Held, in 
a case where the liability of the two defendants was joint, and plaintiff had 
appealed against first defendant only, that S. 22 did not bar the appeal 
against second defendant, although he was impleaded as respondent after 
■expiry of time). 
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and XIV of 1859, to add a fresh respondent to the record.^ 

Order 41 R. 20 This discretionaiy power is recog- 

Civil Procedure nized also under the Code of 1882, and the 
Code, not controlled present Code, under O. 41, R. 20, not restrict- 
by S. 22. 5 22 of the Limitation Act. 

A Full Bench of the Allahabad High Court held in Bin- 

deshri v. Ganga Saran* that it was competent 
Allahabad. ^ Court acting under S. 559, of the old 

Code, to add a person as respondent in an appeal, though the time 
within which an appeal might have been preferred as against such 
person had expired. And, in Shiduilcil-Joti Pershetd v. Dhanpat- 
rai,^ it has been held that under O. 41, R. 20 of the present Code, 
an appellate Court has power to implead in an appeal a person 
who was a party to the suit, but who has not been made a party to 
the appeal. But, under that rule an appellate Court has no power 
to implead a person as party to the appeal one who was no party to 
the original suit at all. 

The Calcutta High Court takes the view that the power of the 

Court in the matter of allowing parties to 
Calcutta. added as respondents, who were not made 

respondents at the time when the appeal was presented, is equally 
exercisable whether the application is made by the appellant to 
bring in these persons as respondents, or the Court considers it 
necessary for the ends of justice, and with a view to enable it to 
make an effectual order between all the parties concerned that 
they should be added as respondents. Both stand upon the same 
ground in principle.® It is a question for a Court in its discretion 
to determine in each case whether or not it will make an order 
contemplated by R. 20 of O. 41 of the Civil Procedure Code: and 
an appellate Court has power to add a party as respondent to an 
appeal even when the time for appealing has elapsed.^ Rule 20 of 
O. 41, Civil Procedure Code, however, is ordinarily intended to 
apply to cases where the Court finds that it cannot proceed with 
the suit without the presence of a party who was not made a party 
to the appeal. It is not intended to override the provisions of 

O. 22 of the Code.® 


3 Showdaminee v. Ram Roodra, (1867) 8 . . 

4 (1892) 14 All. 154=1892 A.W.N. 12 ® 

Jodhisktar V. Sanua Lai, (1909) 1 I.C. 518; also see 

(1889) 13 All. 78=1891 A.W.N. 11 (The law of limitation would not 
■apply to making a person as respondent). 

5. (1925) 88 I.C. 493=47 All. 853. 

6. Girish Chander v. Sasi Sekhaneswar, Cal. 329 

7. Amolak Chand Parak v. Sharat Chunder Mukherjee, (1911) 11 l.U. 

^M^nMr^Chandra v. Bhagabati. (1925) 90 I.C. 986=1926 Cal. 
335=30 C.W.N. 45. 
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The power of a Court to take action under O. 41, R. 20, Civil 

Procedure Code, is discretionary, but accord- 
ing to the Lahore High Court, it should 
not be exercised in all cases.^ And it would not be exercised where 
the appellant has been guilty of extreme neglect.^® An appellate 
Court has power to implead only such persons as parties to the 
appeal as were parties in the trial Court, and were not made parties 
to the appeal, but not those who were complete strangers to the 
suit.^^ Subject to this reservation, where, however, the Court 
finds that certain defendants, who had not appealed against the 
decree, are deeply interested in the question which had been deter¬ 
mined. the law of limitation would not restrict the discretionary 
power of the Court to bring a party upon the record of appeal in 
order to do justice between the parties.^^ 


The Madras High Court likewise holds that the law of 

Madra*! limitation would not apply to the addition 

or substitution of appellants,^® or to making 
a person as respondent. 

The Patna High Court follows the Calcutta view in holding 

that there is no period of limitation pro¬ 
vided for bringing the parties to a suit upon 
the record in an appeal from a decision in that suit: and it observes 
that 


Patna. 


“the ordinary rules of limitation relating to appeals ought not to apply where 
in the course of an appeal the Court finds that in order to do justice between- 
the parties it is necessarj'^ to bring one of them who was a party to the suit 
upon the record in the appeal”. 


Oudh. 


The Oudh Judicial Commissioner’s Court follows the view 

of Allahabad and Calcutta High Courts, in 
holding that under O. 41, R. 20, Civil Pro¬ 
cedure Code, the Court has full authority to direct the addition of 
parties in an appeal and when it takes action under this rule, no 
question of limitation can arise.^® The Upper Burma Judicial 

Commissioner’s Court have, likewise, held 
that under the provisions of O. 41, R. 20, 
Civil Procedure Code, it is competent for an appellate Court to 


Upper Burma. 


9. Ranshan Ram v. Sheran Khan, (1920) 57 I.C. 259 (Lah.). 

10. The Municipal Committee, Bhera v. Shiv Ram, (1923) 75 I.C. 90;: 
Relied on Shahahdin v. Miran Baksh, 79 P.R. 1914=25 I.C. 549. 

11. Mt. Haliman v. Nur Muhammad, 1923 Lah. 490=73 I.C. 136. 

12. 'Ihid. 

13. Kanagappa v. Sokkalinga, (1892) 15 Mad. 362=2 M.L.J. 175. 

14. Sohna v. Khalak Singh, (1889) 13 All. 78=1891 A.W.N. II. 

15. Padarath v. Hitan Singh, (1924) 82 I.C. 600=1924 Pat. 773. 

16. Gajraj Singh v. Gauri Shankar, (1915) 27 I.C. 609 (Oudh); Relied 
on 14 All. 154 (F.B.); and 33 Cal. 329, supra. 
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a.dd respondents to an appeal, even though the time within which 
an appeal against those persons might have been preferred has 

expired 

The Lower Burma Chief Court have 
gone so far as to hold that, 


Lower Burma. 


^*an appellate Court has power, in second appeal, to add as respondents to 
the appeal, persons who were parties to the suit in the original Court but 
were not impleaded as respondents in the lower appellate Court, although 
the time within which an appeal might have been preferred as against them 

has expired".^® 

In Kuksa v. Dajiba,^^ Hallifax, A.J.C., has held that S. 22 of 

the Limitation Act does not prescribe any 
Nagpur. period of limitation for the joinder of a 

party to the suit, under O. 1, R. 10, Civil Procedure Code, or to 
the appeal, under O. 41, R. 20; and there is nothing to prevent 
such a joinder in either a suit or appeal even after it is barred by 
time It takes the solitary' view that S. 22 of the Limitation Act 
applies to appeals as much as to suits in principle if not in words: 
but S. 5 of the Limitation Act may possibly justify the admission 
of appeal after time, but this would not apply to suits. 

733 The Madras High Court held in Subramaniam v. 

733. me that a party, who is not made 

Party interested * ^ 


in result of appeal 


a respondent in an appeal is ‘ not interested 
in the result of the appeal,” within the mean¬ 
ing of S. 559, Civil Procedure Code, .1882, unless the decree sought 
to be obtained against the respondents in the appeal would have the 
effect of prejudicing him in some way or other. The party sought 
to be made a respondent in the appeal under S. 559 must be s own 
to be interested in the result of the appeal before he is brought on 
the record, and the interest he may acquire as the result of being 
added as a respondent will not suffice. This is the interpretation 
put upon the section in Atma Ram v. Balkishen,^^ where the learned 

Judges say, 

“we do not think that S. 559 of the Code empowers an appellate Court vir¬ 
tually to make an appeal for an appellant who has refrauied from avai mg 
himself of his privileges under the law, by introducing for him other res¬ 
pondents than those he has included in his petition of appeal . 


17. Maung An Gale v. Ma Min Dun. (1922) 66 I.C. 365=4 U^B^R. 87. 

18. Ygosof Osman Bros. & Co. v. Win p 25=37 All. 

"R IQl • cotnoarc PdchkdUTi v. Ranv (1915) 26 - . • 

l- Court cannot .uake ^ 

in the lower appellate Court, a party in second appeal) , also see Chun . 
Lola Ram, 16 All. 5=1893 A.W.N. 141. 

19. (1922) 66 I.C. 217 (Nag.). 

20. (1908) 31 Mad. 442. 

21. 5 All. 267. 
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In Ran jit Singh v. Sheo Prasad,^^ it was held, that though the 
Court of appeal, if it holds it desirable, might make any one a 
party to appeal, who was a party to the original suit, or represented 
a party to the suit, it would not be able to decree the original claim 
as against the party made a respondent, if the first Court had dis¬ 
missed a suit in his favour, and the plaintiff had not appealed 
against that part of the decree within the time prescribed by the 
limitation law. 

In Upendralal Mukerjee v. Girindra Nath,^^ however, a Bench 
of the Calcutta High Court refused to follow the view taken by 
Atma Ram v. Balkishan^-^ to the effect that as long as the plaintiff 
did not appeal, the decree, which exonerated one defendant could 
not be altered on the appeal of another, so as to render the former 
liable. The decision in Upendralal Mukerjee v. Girindra Nath,^^ was 
followed in Hudson v. Basdeo,^^ and upheld by a Fpll Bench deci¬ 
sion in Rup Jaitn v. Abdul Kadir.’^'^ It was held by the Full Bench,, 
in a short judgment by Sir Francis Maclean, C.J., agreed to by the 
other learned Judges, that the question “can an appellate Court 
when a decree has been given against one defendant only, alter 
the decree so as to render liable another defendant against whom 
the plaintiff has preferred no appeal ?“ was too general for an 
answer. The Full Bench, therefore, confined itself to saying that 
in a suit for contribution in which the plaintiff asked for relief 
against several defendants separately, 

“an appellate Court, when a decree has been given against one defendant 
only, can alter the decree so as to render liable another defendant, against 
whom the plaintiff has preferred no appeal”. 

It may be noted that the Rangoon High Court has preferred 
to follow the view of the Madras High Court in Subramaniam v. 
Veerabadran relying on Atma Ram v. Balkishan, to the one laid 
down in the Calcutta case of Upendralal v. Girindra Nath; and their 
Lordships of the Privy Council have confirmed on appeal the 
decision of the Rangoon High Court.^® 

734. ADDITION OR SUBSTITUTION OF NEW 
PARTY.—In the case of suit, the power of Court as to addi- 

22. (1879) 2 All. 487 (This decision has been doubted by Mitra, 
Vol. II, p. 951, on the ground that it proceeds as if S. 22 applied also ta 
appeals and without any reference to the provisions corresponding to O. 41, 
R. 20, Civil Procedure Code). 

23. 25 Cal. 565. 

24. 5 All. 267. 

25. 25 Cal. 565. 

26. 26 Cal. 109. 

27. 31 Cal. 643 (F.B.). 

28. Rup Jaun v. Abdul Kadir, (1904) 31 Cal. 643 (F.B.). 

29. Chokkalingam v. Seethai Achee, (1924) 2 Rang. 541. Confirmed 
on appeal in (1927) 55 I. A. 7=6 Rang. 29=54 M.L. J.. 88 .(P.C.), 


y> >■ 
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tion of new plaintiff, or new defendant is regulated by the provi¬ 
sion of Civil Procedure Code in O. 1, R. 10, corresponding to Ss. 27,. 
32 and 33 of the old Code (Act XIV of 1882). 


Sub-rule (5) of R. 10, O. 1, Civil Procedure Code, refers 
directly to S. 22 of the Limitation Act as follows:— 


“Subject to the provisions of Indian Limitation Act, 1877, S. 22, the pro¬ 
ceedings as against any person added as defendant shall be deemed to have 
begun on the service of summons.” 


Section 22 is based on the broad general principle of law that 
limitation as regards a plaintiff or defendant subsequently im¬ 
pleaded is checked only when he is so added.This section 
does not prescribe any period of limitation for the joinder of a 
party to a suit under O. 1, R. 10, Civil Procedure Code, 1908, and 
there is nothing to prevent such a joinder even after the suit is 
barred by time in respect of the added party, but a suit in which a 
defendant is joined after the period of limitation has expired, 
must necessarily be dismissed as against him.^^ 

In the case of suits, unlike that in the case of appeals and appli¬ 
cations, S. 22 of the Limitation Act gives no discretion to the 
Courts in matters falling within the section to ignore the application 

of cl. (1) of the section. 


735. The Calcutta High Court held, at one time, that no 

question of limitation arose under S. 22 of 
Power of Court Limitation Act, when the Court passed an 

to add a necessary adding a party to the suit. In the case of 

party after time. Oriental Bank Corporation v. Charriol,^^ 

the view was taken that the Court had power to make an order 
adding a party-defendant to a suit, regardless of any question of 
limitation arising under S. 22 of the Limitation Act. This was 
followed in Grish Chunder v. Dwarka Nath^^\ and in Fakera v. 
Azimulnissa,^^ by the same High Court. The Madras High Court 
supported this view by holding in Khadir Moiddeen v. Rama Naik, 


30. The words “when he was so made a party,** may refer to the date 
when application for adding him as a party is made with success see Ram 
Krishna v. Ramabai, 17 Bom. 29; Followed m South Indian Industrials 
V Mothey, 100 I.C. 680=1927 Mad. 468=50 Mad. 372; also see Hassanand 
V. Randiram, 1930 Sind 259=128 I.C. ^ 75=25 S L R 107; comp^e 
Haveli Shah v. Painda Khan, (1926) 96 I.C. 887=1926 P.C. 88-31 C.W. 
N 174 (PC) (Where certain persons were made parties but were ais- 
charged, and were again re-instated) ; also see and cf. Ram Pratab v Fooli- 
baij 20 Bom. 767 (Held, that the date of the actual addition is the only 

pertinent date). 

31. Kuksa V. Vatiba Bhan, (1922) 66 I.C. 217 (Nag.). 


32. (1886) 12 Cal. 642. 

33. (1897) 24 Cal. 640. 

34. (1899) 27 Cal. 540. 

35. (1893) 17 Mad. 12=3 M.L.J. 176. 
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that S. 22, Limitation Act, is not applicable to cases where the Court 
of its own motion orders that a party to contract originally joined 
as defendant be made a plaintiff under Civil Procedure Code, S. 32 
(old Code). However, this was commented upon in Imam-ud-din 
V. Liladhar,^^ as confusing between the power of a Court to add a 
party, and the duty of that Court to dismiss the suit as barred by 
limitation. 

The Allahabad High Court, held, that S. 22 of the Limita¬ 
tion Act, 1877, clearly applied to the right of suit of the person 
added as necessary plaintiff, by order of Court, under S. 32, Civil 
Procedure Code, 1882, after the period of limitation for a suit by 
him alone, or with others had expired.^’’ And this was also the 
view of the Bombay High Court.^® The Calcutta decisions in 
the cases above noted, were dissented from by a Division Bench of 
the Calcutta High Court in Imam AH v. BaAj Nath,^^ after a care¬ 
ful review of all the authorities upon the point. And, they were 
definitely overruled by a Full Bench of the Calcutta High Court 
in Ram Kinkar v. Akhil Chunder Chowdhry^^ \ where it was held 
that a Court, acting the second paragraph of S. 32, Civil Procedure 
Code, 1882, was bound by the provisions of S. 22 of the Limitation 
Act. The observations in Imam AH v. Baij Nath were interpreted 
as affirming the principle 

“that a Court in joining parties under S. 3*2 of the Civil Procedure Code 
was untrammelled bj' any question of limitation in respect of an application 
for such joinder, not that the joinder can be made in disregard of any ques¬ 
tion of limitation in respect of the suit itself as affected by such joinder”. 

Thus, a Court may, under O. 1, R. 10, Civil Procedure Code, as 
under S. 32 of the old Code, add a party necessary to the suit, 
although it may be obliged by the Limitation Act to dismiss the 
suit after such party has been added.'^^ The Court acting on its own 
initiative, is no more entitled when making amendments to effect the 
substitution or addition of parties under O. 1, Rr. 9 and 10 (2), 
Civil Procedure Code, to disregard the provisions of the Limita- 


36. (1892) 14 All. 524=12 A.W.N. (1892) 104. 

37. Ihid. 

38. Guruvayya v. Dattatraya, 28 Bom. 11; Reid, in 33 Cal. 613. 

39. (1906) 10 C.W.N. 551=33 Cal. 613=3 C.L.J. 576; Relied on 28 
Bom. 11 {Held, that a Court in joining parties under S. 32, Civil Procedure 
Code, 1882, is untrammelled by any question of limitation in respect of an 
application for such joinder, but such joinder cannot be made in disregard 
of any question of limitation in respect of suit itself as affected by such 
joinder) . 

40. (1908) 35 Cal. 519=11 C.W.N. 350 (F.B.) [Refers to (1906) 
10 C.W.N. 551=33 Cal. 613]. 

41. Imaiti^ud-din v. Liladhar, 14 All. 524=12 A.W.N. (1892) 104. 
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tion Act, than it would be entitled to do so if the amendment was 
made upon an application by one of the parties.^^ 


736. The Calcutta High Court took the view in Subodini 

Debi V. Cutnar Ganoda Kant,‘^^ that limitation 
is not affected by one plaintiff being substitut¬ 
ed for another, but this case was dissented 
from by the Bombay High Court, in Faima- 
bai V. Pirbhai Virji^; and also by the Madras 
High Court in Subbaraya v. Vaithinatha*^ ; and, very recently, it has 
been differed from by another Division Bench of the Bombay High 
Court in the case of Krishnaji Shivaji v. Hanmaraddi Mallaraddi,^^ 
where it has been held, that under O. 1, R. 10 (1), a right plaintiff can 


Suit in name of 
wrong plaintiff— 
Application of 

clause (1). 


only be substituted in the place of a wrong one if his right to sue 
has not become barred by S. 22 of the Limitation Act. 


The decision in Subodini Debi v. Cumar Ganoda Kant,^’’ may 
be justified on its particular facts, but the broad proposition deduced 
therefrom has been seriously questioned in some cases, though this 
view has been followed by some High Courts. It was held by 
Wilson & O'Kinealy, JJ., that S. 22 was not applicable where suit 
was brought by an authorised manager of the Rajahs, and subse¬ 
quently Rajahs themselves were substituted as plaintiffs, the suit 
being the same. They referred to S. 27 of the old Code (corres¬ 
ponding to O. 1, R. 10 (1) of the present Code), which provided 
that if a suit is brought in the name of the wrong person as plain¬ 
tiff, the name of the right person may be substituted on compliance 
with the conditions of the section. It was observed that 


“there is a difference between substituting a new person as plaintiff under 
S. 27 and the addition of a new person as a defendant to a suit. Section 32 
expressly says, speaking of defendants, that the proceedings as against them 
shall, for the purposes of the Limitation Act, be deemed to have begun 
only on the service of summons, that is, the summons servable on the added 
defendants. There is no such provision as regards persons who are made 
plaintiffs under S. 27'*. 

Farran, C.J., doubted this ruling so far as the general deduction 
which may be drawn from it that when the only change made in a 
suit is in adding or substituting parties for the purpose of more 
correctly representing the right originally asserted, the change is 


42. Seodayal v. Joharmull Manmull, 1924 Cal. 74—SCi Cal. 549; Refd. 
to Ram Kinkar v. Akhil Chandra, 35 Ca3. 519 (F.B.); and Imam Alt v. 
Baijnath, (1906) 33 Cal. 613=10 C.W.N. 551; also see Guruvayya v. 
Dattatraya, (1903) 28 Bom. ll'=S Bom. L. R. 618. 

43. (1887) 14 Cal. 400. 

44. (1897) 21 Bom. 580. 

45. (1909) 33 Mad. 115=5 I.C. 931. 

• 46! 1934 Bom. 385=58 Bom, 536=153 I.C. 800; cf. Ravji Appaji 

V. Mahadev Bapuji, (1897) 22 Bom. 672. . • 

47. (1887) 14 Cal. 400. 
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not within the scope of the section.^® It was also doubted by Sir 
Lawrence Jenkins, C.J., and Sir Ashutosh Mookerjee, J., on Letters 
Patent appeal in the case of Bhola Roy v. Jung Bahadur,^^ whether 
it gives a correct exposition of the law in view of the provisions 
of S. 22 of the Limitation Act, though it was followed by Caspersz,. 
J., on the original side in that case. In Ravji Appaji v. Mahade>u 
Bapuji,^^ where the suit was brought by plaintiff No. 1, as a hendmi 
purchaser, and the real purchaser was added as a co-plaintiff when 
the claim, or a large portion of it was barred by limitation under 
S. 22 of the Limitation Act, 1877, it was held by the Bombay High 
Court, following Subodi(ni Debits case, that any defect there might 
have been in the suit as originally filed by the first plaintiff,^ who 
was only benamidar, had been cured by the Court under S. 27 of the 
Code of 1882. It was referred to in a ruling of the Punjab Chief 
Court, under the Act of 1877, that “no question of limitation arises 
in regard to names added under S. 27, Civil Procedure Code, and 
the period of limitation counts from the date when the suit was 
originally instituted”.^ But, the Madras High Court has agreed 
with the observations of the learned Judges in Fatmabai v. Pirbhai 
VirjiJ ^ to the effect that the language of S. 22 of the Limitation 
Act precludes the view that a plaintiff added or substituted is not a 
new plaintiff if he is made a party merely for the purpose of more 
correctly representing the title originally asserted and that Subo- 
dini s case,^'^ cannot be regarded as an authority from which a gene¬ 
ral proposition ought to be deducted.^ In Subbaraya v. Vaithinatha,^ 
where a suit on a negotiable instrument was not instituted in the 
name of the person who, on the face of the instrun^nt, was entitled 
thereto, or by a holder deriving title from him, (t was held that 
where the suit is instituted in the name of a wrong person, the Court 
has power under O. 1, R. 10 (1) to amend the plaint by bringing 
the proper party as plaintiff. But such person cannot be brought 
on the record as from the day the suit was instituted. The amend¬ 
ment will relate back, at the most, to the date on which the applica- 

48. (1897) 21 Bom. 580. 

49. 19 C.L.J. 5 (6, 7) (On appeal from 8 I.C. 890); Cf. Nistarini 
Dasya v. Saratchandra Majamdar, 29 I.C. 680=20 C.W.N. 49=22 C.L.J. 
279 (Where the decision in Subodini's case was approved, but the actual 
decision was given on the ground that there was no plaintiff added within 
the meaning of S. 22, Limitation Act). 

50. (1897) 22 Bom. 672. 

1. Beharilal v. Ramchand, 149 P.R. 1907; also see and cf. Bhagwan- 
das V. Bhanamal, 14 I.C. 566=137 P.W.R. 1912 (Sub-S. 2 held not 
applicable to cases where defendants are made plaintiffs during the pendency 
of a suit) . 

1-a. (1897) 21 Bom. 580 (584). 

1-b. (1887) 14 Cal. 400. 

2. Subbaraya v. Vaithinatha, (1910) 5 I.C. 931=33 Mad. 115=7 
M.L.T. 185. 

3. Ibid. 
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tion to be added as plaintiff was made and if, such application was 
made after the right to sue was barred by limitation, such amend¬ 
ment should not be allowed. The rule was laid down that in suits 
of this kind, a mistake to be corrected under O. 1, R. 10 (1), must 
be corrected before the limitation period of the suit expires.^ Thus, 
where a suit on a promissory note, executed in the name of the 
father, was brought by the son on the allegation that the father 
had renounced the world, which allegation was found to be wrong, 
it was held that the suit was instituted by a wrong person, and the 
name of the father could not be substituted at a time when the suit 
being deemed to have been instituted by him, would be time-barred.® 
As observed by their Lordships of the Privy Council in Soona 
Muyna Meyappa Chetty v. Soona Navena Suppromanmn Chetty,^ 
in dealing with the effect of S. 22 of the Limitation Ordinance, 
1896, which is an analogous provision to S. 22 of the Limitation 
Act IX of 1908, that 

“Section 22 contemplates cases in which an action is defective by reason of 
the person or one of the persons in whom the right of action is vested not 

being before the Court.If is the right person to sue, it would 

be clearly wrong to allow him, for the sake of avoiding the Limitation 
Ordinance, 1896, to take advantage of a suit improperly instituted by B. 
Their Lordships do not think that S. 22 of the Ordinance has any applica¬ 
tion to cases in which the action was originally properly constituted as to- 
partics, but has become defective because there has been a change or a 
devolution of interest.” 

The broad proposition, therefore, laid in Suhodini*s case,^'^ is in¬ 
deed questionable, being in conflict with the above view.^ 

737. ASSIGNMENT PENDENTE LITE, Cl. (2).—It 
has been seen in para. 726, ante, that the provisos to S. 22 of Act 
XV of 1877 applied only to legal representatives of deceased parties 
and an assignment pendente lite was not exempt from the operation 
of the section. Clause (2) of the section, in the present Act IX of 
1908, as explained in S. 727, ante, fully covers all cases of devolu¬ 
tion of interest, whether by death or assignment pendente lite. The 
first clause of S. 22 would not apply to cases where there has been 
an assignment or devolution of any interest during the pendency of 
the suit, or a mere transposition of the parties. But, the said clause 
would apply when a person is added or substituted as a party in his 
own right, and independently of the right of the original plaintiff.® 
This interpretation confines S. 22 of the Limitation Act to cases in 

4. Subbaraya v. Vaithinatha, (1910) 33 Mad. 115. 

5. Krishnaji Shivaji v. Hanntaraddi Mallaraddi, 1934 Bom. 385=58 
Bom. 536=153 I.C. 800; Diss. Subodini Debi v, Ganoda Kant, (1887) 14 
Cal. 400, as opposed to the perfectly plain language of S. 22, Limitation 

*6. 43 I. A. 113=20 C.W.N. 833=35 I.C. 323=1916 P.C. 202 (P.C.). 

6-a. (1887) 14 Cal. 400. 

7. See Dr. Pal's Limitation, p. 390. 

8. Arunachella Ambalan v. R. G. Orr, (1915) 29 I.C. 634=40 Mad.. 
722=y2 M.L.J. 407. 
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which it may be considered that the new plaintiif is instituting a suit, 
and not merely is allowed to continue it by assignment or devolution 
of interest pendente lite.^ Clause (2) of the section helps the determi¬ 
nation of the meaning of the word ''new** in cl. (1)' of the section. 
When a substitution or transposition is made as contemplated by 
cl. (2), there is no new plaintiff or defendant added or substituted 
within the meaning of cl. (1).^® The Punjab Chief Court has held 
in J'aitcli Muhammad v. Said AhmadM that S. 22 of the Limitation 
Act, 1877, did not seem to be applicable when the original suit was 
continued against the added defendant who derived his title from the 
original defendant by an assignment pending the suit. Such a 
defendant not claiming in his own right was not a new- defend¬ 
ant within the meaning of the section. Similarly, it was held in 
]\Iathewson v. Sri Ram Kanai Singhp^ that in a suit for possession 
of land, an assignee of land pendente lite need not be joined as a 
party, as he would be bound.by the decree in the suit. In Meyappa 
V. Suppramanlanp^ it has been held, under the analogous provision 
of the Limitation Ordinance of the Straits Settlement that S. 22 
has no application to cases in which the action was originally pro¬ 
perly constituted as to parties, but has become defective because 
there has been a change or devolution of interest. 

The case of a defendant becoming an insolvent after the suit 
is filed is strictly like any other case of devolution. The Official 
Receiver, in Insolvency may be regarded as a continuation of the 
original defendant.Where a suit is instituted by an insolvent, 
after a vesting order has been made, and the official assignee is later 
impleaded as a plaintiff, he must be treated as a new plaintiff.^'^ 

738. TRANSPOSITION OF PARTIES, Cl. (2).—. 

Clause (2) of S. 22 explains that where there is a mere transposi¬ 
tion of parties, e.g., where a defendant is made a plaintiff, S. 22 will 
have no application.^ Where the suit in its original form had been 
properly framed, the change of a party from a defendant into plain¬ 
tiff would not be a violation of the section.Sub-section (1) of 

9. Arunachella Ambalan v. R. G. Orr, (1915) 29 I.C. 634=40 Mad. 
722=32 M.L.J, 407; also see and cf. Suput Singh v. Imrit Tiueari, (1880) 
5 Cal. 720; and Chimilal v. Abdul AH, (1901) 23 All. 331 (335). 

10. Moolchand v. Bhttp Singh, (1928) 3 Luck. 241=1927 Oudh 484 
=105 I.C. 473. 

11. 3 P.R. 1907. 

12. (1909) 1 I.C. 626=36 Cal. 675. 

13. (1916) 35 Cal. 323=43 I.A. 113=(1916) 1 M.W.N. 455 (P.C.). 

14. Kaliaperumal Naicker v. Ramachandra Iyer, (1927) 102 I.C. 444 
= 1927 Mad. 693=53 M.L.J. 142. 

15. Sayad Daud Sayad Maho.med v. Mulna Mahomed Sayad, (1926) 
95 I.C. 538=1926 Bom. 366=28 Bom. L. R. 554; also see Official Receiver 
V. Pavadai Chetty, 23 I.C. 813 (Mad.). 

16. Bhagat v. Madho Persad, 151 I.C. 452=1934 Oudh 462. 

17. Khadir Moideen v. Rama Naik, (1893) 17 Mad. 12=3 M.L.J. 


176. 
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the section will not apply where a defendant in the suit as instituted, 
is transferred in that very suit as a co-plaintiff.^® A transfer of a 
party from a pro forma defendant to plaintiff is not an addition of 
a new party within the meaning of S. 22 of the Limitation Act.^® 
But, where a promissory note was in the name of the Benamidar, 
impleaded as defendant in a suit by the real owner against payee and 
maker, it was held that an application to transpose payee as a 
co-plaintiff after time ought not to be allowed.®® In this case the 
plaintiff had no cause of action. However, where the real contract¬ 
ing party, though at first made a defendant, is afterwards added 
as plaintiff to remove the defect in the original institution of the 
suit, there is no institution of a suit by the new plaintiff and S. 22 
of the Limitation Act has no application to the case.®^ Where in 
an application for filing an award, one of the party respondents in 
whose favour also the award had been made applied to the Court 
to be transposed as applicant, held, that the Court could transpose 
the party, even after the period of limitation for his filing an appli"* 

cation had already expired.^® 


Pro forma de¬ 
fendant made a 
plaintiff. 

Calcutta. 


739. The rule in cl. (2), S. 22, is not confined to the case 

of pro forma defendants made a plaintiff in 
the case; but it is very frequently used in 
that connection. A pro forma defendant, 
who is made a plaintiff after the period of 
limitation, is not a new party within the mean¬ 
ing of S. 22 of the Act, inasmuch as he was 

joined as a defendant at the institution of the suit.®® In Nagendra 
Bala V. Tarapada,^^ the Calcutta High Court observed that 

«if the added plaintiff is to be treated as a new plaintiff the 
plaintiff will lose all the advantage that he sought to derive from making 

him a defendant at first”. 

The addition could not be held irregular merely because it was after 
the period of limitation.*® Similar view was taken in Hussain Ara 


- 18. Raikishore v. Atam Ara. (1925) W Pat. 28; also 

see Bhagwandas v. Bhanamal, (1912) 14 . . (\g 77 \ fk T C 873 

19. Gerimal Hariram v. Rughnath Kahanit, (1922) 66 I.C. 874 

^ -20. Ram Das v. Chhotalal, 104 I.C. 526=1928 24- ^ 

21. The Municipal Committee v. Veeraperumal, (1915) 28 l.t.. 

22. Mangal Sen v. Pragdas, (1931) 133 I.C. 410—1931 All. 725—1931 

"^uarkanath k. Monmohan. (1915) 30 I.C. 34=19 C.W.N. 1269 

^'‘24':‘''a909T4 I.C. 369=35 Cal. 1065=13 C.W.N. >86=8 CX J. 286^ 
25. Oriental Bank v. Charriol, 12 Cal. 642; (ruruvayya v Dattatr^a 28 
Bom.-11 (20)'.: and. Kfltn Kinkar v. Akhil Chandra, 35 Cal. 5 ( . .)• 


• , 1 ■ • 
fb! ' ' 
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Begam v. Rahman-nessa Begmn,^^ that the transfer of the name of 
a l^ro forma defendant from the category of defendant to that of 
plaintiff cannot rightly be treated as the addition of a new plaintiff. 

Bombay. Bombay High Court in Narasimha 

Knishnaji v. Deshpande,^"* has concurred in 
the above view of the Calcutta High Court. The Madras High 

Madras. Court has recently held that sub-S. (2) of 

S. 22 expressly excludes the operation of 
sub-S. (1) to the case where a plaintiff is made a defendant, or a 
defendant is made a plaintiff. The rule is confined to defendants 
pro forma', and the Court has jurisdiction to make the transposition 
after the expiry of the limitation period within which the suit by 
the transferred defendant could have been brought.It is pointed 
out by the Patna High Court^® that 


Patna. 


"the Legislature has, by enacting sub-cl. (2) 
of S. 22 of the Limitation Act, recognised that if a 
person is a party to a suit, his change of position 
will not affect limitation”. 

The object of S. 22 (2) is to provide for cases of this nature.®® 

In Mool Chand v. Bhoop Chand,^'^ where the question arose as 

to the person in whom the right rested to the 
relief claimed in the plaint, and it was found 
that not the original plaintiff, but one of the defendants possessed 
the valid claim, the Oudh Court permitted transposition in spite of 
the fact that the suit would have been barred by limitation if reckon¬ 
ed from the date of the transposition. Similarly, in Bhagat v. 
Madho Pershad,^^ where in a suit instituted within time for posses¬ 
sion of a widow’s estate brought by collaterals some defendants were 
made plaintiffs 12 years after the death, their claim was held not 
barred by limitation under S. 22 (2), Limitation Act. But, the 
g. , Sindh Judicial Commissioner®® has gone 

* so far as to hold that this principle is appli¬ 

cable in the case of a suit instituted in the name of a wrong person 


26. (1910) 8 I.C. 837=38 Cal. 342=13 C.L.J. 3. 

27. (1909) 4 I.C. 249=34 Bom. 91=11 Bom. L. R. 1102; Reid, on 
35 Cal. 1065=4 I.C. 369=13 C.W.N. 186. 

28. 154 I.C. 747 ( 749)=1935 Mad. 95=1934 M.W.N. 1396=40 L.W. 

900. 

29. Surajman Prasad v. Sadanand, (1932) 11 Pat. 616 (619)=140 
I.C. 572=1932 Pat. 646; also see Deoji Goa v. Tricumji, (1933) 149 I.C. 
760=1933 Pat. 239 (Overruling Ramdas v. Chhotalal, 104 I.C. 526=1928 
Pat. 24) . 

30. 1933 Pat. 239=149 I.C. 760=14 P.L.T. 252, supra. 

31. 1927 Oudh 484=105 I.C. 473=3 Luck. 241=1 Luck. Cas. 546. 

32. 1934 Oudh 462=151 I.C. 452. 

33. Gerimal Hariram v. Rughnath Kalianji, (1922) 66 I.C. 873 (Sind). 
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as plaintiff through a hona fide mistake of law, where the original 
plaintiff had no cause of action. However, it is doubtful if this 
view can be maintained in face of the Privy Council ruling in 
Soona Mayna v. Soona Navena,^* that 

"if A is the right person to sue, it would be clearly wrong to allow him, for 
the sake of avoiding the limitation ordinance, to take advantage of a suit 
improperly Instituted by 

Generally speaking S. 22, cl. (2) can be availed of only in 
cases where the plaintiff and the defendant have a joint cause of 
action, and where on his refusal to join as plaintiff, was first made 
a party-defendant and afterwards transposed as plaintiff.®® But, 
it has been applied to a case where the real contracting party was 
at the time of the institution of the suit, unable to bring the suit 
himself The case of a wrong party would, however, be distin¬ 
guishable from the principle of transposition of parties recognised 
in sub-cl. (2) of S. 22 of the Act. Where a defendant’s cause of 
action is different from that of the plaintiff, and by the transposi¬ 
tion of defendant as plaintiff, the original plaintiff could not claim 
what the added plaintiff alone could be entitled to S. 22 (2) could 

not be helpful.®’ 


TITLE III: NEW PARTIES. 

740. ADDED OR SUBSTITUTED PARTIES.—Section 
22, as noticed already, is based on the broad general principle of 
law that limitation as regards a plaintiff, or defendant subsequently 
impleaded is checked only when he is so added. This clause (1) 
applies to persons added or substituted in theW oivfi Tight, and not 
by an assig^nment pendente life, or by a devolution of interest. (^See 
paras. 734 and 737, ante,) We have also seen (S. 735, ante) that the 
Court has power to add a necessary party, though it may be obliged 
as the result thereof, to dismiss the suit as barred by time.®® 

It should be noticed, however, as an effect of S. 22, or added 
or substituted party, that the benefit of S. 22 extends only to the 
particular parties who are added after the institution of suit, and 


34. 35 I.C. 323=43 I.A. n3=(1916) 1 M.W.N. 455 (P.C.). 

35. Nagendrabala v. Tarapada, (1908) 35 Cal. 10^5; Ara 

V Rahman, 38 Cal. 342; Dwarkanath v. Monnvohan, (1915) 30 l.U. 44, 
Narsingh v. Vaman, (1909) 34 Bom. 91; and Rajktshore v. Alam Ara, 
(1925) 90 I.C. 82=1926 Pat. 28; also se€ Pertakaruppan v. Mottayya, 

1935 Mad. 240. 

36. The Municipal Council v. Veeraperumal I 45-^ 

M.L.J. 147; also see Khader Motdeen v. Rama Natk, (1892) 17 Mad. 12 

(13)=3 M.L.J. 176. 

37. Periakaruppan v. Mottayya, 41 M.L.W. 177—1935 Mad. 240— 

156 I.C. 455. ^ ^ 

38. Kuksa V. Dajiba Bhan, (1922) 66 I.C. 217 (Nag.). 
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a plaintiff’s suit cannot fail merely because he may have lost his 
remedy against an added defendant, unless where this is a neces¬ 
sary result from the nature of the subject-matter of the suit.®® 

Similarly, it is to be observed that there is no question of the 
original plaintiff being debarred from his remedy by S. 22, as the 
section only applies to the added plaintiff, unless the original 
plaintiff*, on the amended plaint, cannot recover his remedy without 
the added plaintiff appearing in the suit at all.^® Section 22 of the 
Limitation Act does not in itself purport to determine directly whe¬ 
ther the joinder of parties after the institution of a suit shall in all 
cases necessarily involve the bar of limitation, if the period prescribed 
for such a suit has been expired. In Abdul Karim v. Manji 
Hausraj,^^ agreeing with the view taken by Sargent, J., in Dayal 
Jairaj v. Khatav Ladha^'^ held that when to a suit filed against 
before the 1st of April, 1873 (when Act IX of 1871 came into 
force), B was made a co-defendant subsequently.to that day, the 
suit must be regarded as both instituted and commenced against B, 
subsequently to that day. No importance was attached to any argu¬ 
ment ab inconvenienti resting upon the incongruity of applying 
different periods of limitation to persons jointly liable. 

Section 22 applies by its terms to added parties only. 
There is no provision that in the case of even a joint-claim if the 
suit of one coparcener is barred by limitation the suit by the 
others would be equally barred, though already instituted within 
time.^® A leading Bombay case has pointed out that such a result 
must depend upon consideration of the question whether the joinder 
was necessary to enable the Court to award such relief as may be 
given in the suit as framed."^ 

“If fresh parties are merely joined for the purpose of safeguarding the 
rights subsisting as between them and others claiming generally the same 
interest, the determination (by application of the provisions of S. 22 of 
the Limitation Act) of the date of the institution of the suit as regards 
such freshly joined parties does not ordinarily affect the right of the 
original plaintiff to continue the suit and would not, therefore, attract the 
application of the general provisions of the Limitation Act.”-*5 

It would have to be seen in each particular case whether the suit 
was properly constituted at the date of the plaint so as to enable 


39. Jazijahri v. Hari Singh, 81 P.R. 1905 (The relief of the repre¬ 
sentatives of a deceased debtor, added after time, from liability under the 
operation of S. 22, Limitation Act, would not affect the remaining defend¬ 
ants in whose favour limitation cannot be pleaded) . 

40. Nagendrabala v. Tarapada, (1908) 35 Cal. 1065 (1068). 

41. (1876) 1 Bom. 295. 

42. 12 Bom. H. C. R. 97. 

43. Go/iru V. Amira, 20 P.R. 1909. 

44. Gnruvayya v. Dattatraya, (1903) 28 Bom. 11; Folld. in Virchand 
V. Kondu, (1915) 31 I.C. 180=39 Bom. 729. 

45. Ibid., 28 Bom. 31. 
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the Court to adjudicate as between the parties impleaded.**® In 
the case of a suit by one of several persons jointly interested, where 
others are added as defendants after time, the question would be 
whether the plaintiff may sue on his own account^^; and, whe¬ 
ther the added defendants are necessary or proper parties.*® 
The case where it was impossible to decide the suit without joining 
a certain person as defendant, whose interest affected the interests 
of the other defendants as such,*® is to be distinguished from a case 
where one of several persons jointly entitled to sue together brings 
a suit separately in his own name within the period of limitation, 
and subsequently joins the other persons, who are entitled to sue 
with him jointly, as defendants, after the period of limitation has 
, expired, when there is no community of interest between the original 
defendant and those jointly entitled to sue with the plaintiffs who 
have been subsequently impleaded as.defendants on account of non¬ 
joinder as plaintiffs.®® In general, it may be stated that when a 
party is brought on the record out of time, the question of limitation 
does-not arise when there is no relief claimed against that party.^ 


741. The distinction between necessary parties and proper 

parties is made in O. 7, R. 10 (2), where 
Distinction be- necessary parties are parties “who ought to 
tween necessary joined", and who are indispensable 

and proper parties. them no decree at all can be made, 

and proper parties are those whose presence envies the Court 
to ad^udfeate more “effectually and completely^ This is *e dis^ 
tinction made in the following passage quoted from Pomeroy on 
Remedies in Keshavram v. Ranchhod,^ 

“Necessary parties defendants arc those without whom no 

the qu^tTo^r^^ 

ca^ar^e, ^n^of^airTh^^ rightTVhich are connected with the subject-matter 
of the controversy.” 

The test, under S. 22 of the Act. is—was the suit P^perly 
constituted at the date of the plaint so as to enable the Court 


46. Sahdurali v. Sadashiv, (1919) 51 I.C. 223 

47. Labhu Rant v. Kanshi Ram, 57 P.R. 1905 (F.B.). 

48. Sobdu^cli v. Soddshiv, supra. 

49. Ram Chand v. Subhan Baksh, 69 P.R. 1902. 

50. Labhu Ram v. Kanshi Ram, supra. , ^ . cco— r w 

1. Mohamed Ishaq v. Sheikh T r 576=1927 

N. 84; Reid, in Jadu Nath v. Amulya Krishna, (1927) 104 I.C. 576 9 

V. “adiPiii.. (1919) 51 I.C. 223 (225)=43 Bom. 575 

^^^3. 30 Bom. 156 (161)=7 Bom. L. R. 811. 
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adjudicate as between the parties impleaded.^ Non-joinder of 
parties, though a breach of the procedure enjoined by the Code 
of Civil Procedure, is, under S. 99 of the Code, not a fatal defect 
unless it affects the merits of the case or the jurisdiction of 
Court."" In Coorla S. and W. Mills Company v. Vallabhdas 
Kalionji,^' where at the date of suit, the sole beneficial interest 
in a contract as to sale of goods was in the selling agents, and the 
mill company were only nominal plaintiffs, the Bombay High 
Court was disposed to hold that the mill company were proper 
^'^ther than necessary parties, and that following the principles 
of the decisions of that Court in Raoji Appaji v. Mahadeo Bapuji,^ 
and Guruvayya v. Dattatraya^ the suit was not barred merely be¬ 
cause the mill company was not added until after the period of limi¬ 
tation had expired. In the former case it was held that a suit 
brought originally by a henamidar was not barred on the ground 
that the person for whom he was a henamidar was not added until 
after the period of limitation.® In the latter case an ejectment suit 
brought by the manager and one other member of the joint-family 
was held not to be barred merely because other members of the 
family were added after the period of limitation.^® It was observ¬ 
ed that the question of the right of a manager to sue in that capa¬ 
city was rather one of authority, if the other co-sharers were adujts, 
and the right to insist on the other coparceners being brought on 
the record was for the benefit of the defendant to insure himself 
against further litigation; and was therefore dependent on the objec¬ 
tion being taken at an early stage on the score of want of authori¬ 
zation ; being of a character which it would clearly be open to the 
defendant to waive. 


742. However, it has been held more than once that, if a suit 
. is brought by certain persons as plaintiffs, 

necessary "parties ° instance to join 

with them as co-plaintiffs persons who are 

necessary parties, and these parties are afterwards added as plain¬ 
tiffs at a time when for them the claim is time-barred, the whole suit 
must be dismissed.^" That was so held in Ramsehuk v. Ramlall,^^ 


4. Sahdurali v. Sadashiv, (1919) 51T.C. 223 (225)‘=43 Bom. 575 
(580). 

5. Ibid., 51 I.C. 223 (224). 

6. (1926) 94 I.C. 575 (588)=1925 Bom. 547=27 Bom. L. R. 1168. 

7. 22 Bom. 672=11 Ind. Dec. (N.S.) 1030. 

8. (1904) 28 Bom. 11=5 Bom. L. R. 618. 

9. 22 Bom. 672=11 Ind. Dec. (N.S.) 1030. 

10. (1904) 28 Bom. 11=5 Bom. L. R. 618. 

11. Ibid. 

12. Ramdoyal v. Junmenjoy, (1887) 14 Cal. 791 (Suit for partnership 
accounts: necessary party, omitted, and afterwards added as a defendant). 

13. (1881) 6 Cal. 815=8 C.L.R. 457. 
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22 ^ w*i^**w*^ -w* — ————- - 

and also in KaH Das v. Nathu,^'^ In Duri Bhagwanulu v. Tade- 
patri Veeravadhanulu,^° it was held that in a suit for partition, it be¬ 
ing necessary to unplead the auction-purchaser on sale of a portion of 
one coparcener’s property in Court-auction, the failure to implead the 
said purchaser as a party had the effect of rendering the whole suit 
liable to dismissal. Similarly, in Ajiuddin v. Khoda ^ the Cal¬ 

cutta High Court held that the auction-purchaser is a necessaiy 
party to a proceeding to set aside an auction-sale. Therefore, if 
one of the auction-purchasers is impleaded beyond time, the appli¬ 
cation to set aside the sale will be barred.^<’ And, there is no dis¬ 
tinction in principle between the case of one who ought to have been 
originally a plaintiff and the case of one who ought to have been 

originally a defendant.^^ 

,“If a necessary party is not on the record, the proper course is to apply 
5to have him joined. If he is not brought on the record at all, or if when 
] he is brought on the record, the suit as against him is barred by limitation, 

/ the whole suit will be dismissed.”^® 

In Ramchand v. Subhan Baksh,^<‘ a case under Act XV of 1877, 
prior to the introduction of cl. (2) under the new Act IX of 1908, 
it was held that where the assignor, being a necessary party was 
added to the record, but after the period of limitation had expired, 
that it being impossible to give the assignee any decree against the 
remaining partners without adjudicating upon the mutual rights and 
liabilities of the assignor and the members of the fom. the suit as a 
whole was barred by time. This view has been followed by the 
Lahore High Court in Karm Narain v. Salamat Rat where it was 
held, on the authority of Patna and Calcutta High purts, that 
where a necessary party had been omitted without whose presence 
on the record the sdit could not be adjudicated u^n, and such 
party was added after the period of limitation had expired the 
suit was barred against all the defendants under S. 22 of the Li 
tation Act. The reported cases dealing with 

matter and laying down the law are numerous, and the rule deduced 

14^ 0881) 7 Bom. 217; Approved in Duri Bhagavanlu v. Tadepatn 

Veeravadhanulu, (1909) 4 I.C. 392 

15. (1909) 4 I.C. 392=33 Mad. 246. 

l5-a. 50 I.C. 5. 

16 ■ !b%d» 00*7^ 1/f 1 701 

17. Ramdoyal v. Junmenjoy (1887) 14 ^ ) 

18. Ambika Charan v. Tarini Charon ^ ’ 

Reid, on Srinath Pal v. Hart Charan, 7 C.L.J. ^oo. 

19. 69 P.R. 1902. 

20. (1920) 57 I.C. 52 (Lah.). , , , r> / i C' 77 ^Pat 1 * 

21. Relied on Bhagela Koer v. ^^3=18 

and Ambika Charan v. Tarini Charan, 19 . • /'ioia'i 35 I C 77 (79) 

22. Bhagela Koer v. ^^^ul Rahman 

(Pat ) [citing 6 Cal. 815; 14 Cal. 791 (794) ; 7 V 79*^94 

(P C.) r21 Bom. 154 (158) ; 14 All. 524 (528) ; IX. 57(^41 Ca . 727;J4 
IX. 25=12 A.L.J. 619; 24 I.C. 252=12 A.L.J. 794 ; 27 Bom. 31 (35) 4 

Bom. L. R. 754]. 
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has been stated to be as follows: - . . 

“that if a plaintiff proceeds to trial to recover property which is the joint pro- 
I)crty two or more persons, and he omits to join all proper and necessary 
parlies, and if when the case to trial, the rights of those who ought to be added 
as parties to the suit are barred by limitation, then the Court has no alter¬ 
native hut to dismiss the application for want of proper or defective 
i< Inder of parties”. 

In the case of necessary party-defendants who were added as de¬ 
fendants after suit as against them was barred, no decree could 
be passed against the added defendants^: but the whole suit was 
not held barred by limitation in consequence of the provisions of 
S 22 of the Limitation Act.^“ 


743, However, there may be circumstances in which addition 

• . j r parties subsequently brought on record 

Non-jomder of , • , „ 

proper parties. may not be essential and may be merely for 

the protection of the defendant. Where it 
is not essential, the suit is not barred,^® even though a party is added 
after the expiry of the period of limitation^’^; especially if an objec¬ 
tion as to the non-joinder is not raised by the defendant at the 
earliest opportunity.^® The provisions of S. 22 of the Limitation 
Act are not applicable to bar a suit where the addition of a party 
alleged to be necessary is merely for the purpose of safeguarding 
the interest of the defendants: and the suit against the necessary 
party-defendants was brought within the limitation period.^® The 
joinder of parties subsequent to the institution of a suit does not, 
therefore, necessarily involve a bar of limitation under S. 22 of 
the Limitation Act. Such a result depends upon the fact whether 
the joinder was necessary to award such relief as may be given on 
the suit as framed.®® It has been held in some Calcutta decisions. 


23. Bhagela Ko^er v. Abdul Rahman, (1916) 36 I.C. 77 (79) (Pat.). 

24. Ohhoy Churn v. Kritartha, (1881) 7 Cal. 284, 

25. Jagdeo Singh v. Padarath, (1897) 25 Cal. 285; also see Gohrii v. 
A m iro, 20 P. R. 1909. 

26. Sital Prasad v. Kaifut Shaikh, 1922 Cal. 149=65 I.C. 367=26 
C.W.N. 488; Relied on Thakurmani Singh v. Dai Rani Koeri, 33 Cal. 
1079; Krishan Prosad v. Harnarain Singh, 33 All. 272; and Guruvayya v. 
Dottatrava, 28 Bom. 11; also see Bhaudin v. Ibrahim, 1928 Bom. 526—112^ 
I.C. 786=30 Bom. L. R. 1405. 

27. Pateshri Partap Narain Singh v. Rudra Narain Singh, (1904) 26 
All. 528; affirmed on appeal 32 All. 241 (P.C.); also see Secretary of 
State V. Dhirendra Nath Roy, 1934 Cal. 187=151 I.C. 1076=38 C.W.N. 
409. 

28. Hazarimal x. Bhaivani Ram, 30 All. 538=5 A.L.J. 554=1908 
A.W.N. 246. 

29. A)inamalai Velan v. Murugappa, (1914) 22 I.C. 826=38 Mad. 
837 (842) ; Reid, on Guruvayya v. Dattatraya, 28 Bom. 11=5 Bom. L. R. 
618. 

30. Gehimal Dyalmal v. Karmoomal Siroomal, (1916) 35 I.C. 551= 

10 S.L.R. 38; Reid, on Guruvayya v. Dattatraya, 28 Bom. 11=5 Bom^ 
L. R. 618. , 
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however, that S. 22 of the Limitation Act does apply to a case 
even where a person is not a necessai'y party but only a proper 
party to a suit, and such a person cannot be added as a party after 
the expiry of the period of limitation as provided for by that 
section.®^ 

Their Lordships of the Privy Council have held in Soona 
Mayna Meyappa v. Soona Naveua Suppraynaniani^'^ that S. 22 of 
the analogous Ordinance (VI of 1896) has no application to cases 
in which the action was originally properly constituted as to parties, 
but has become defective because there has been a change or devolu¬ 
tion of interest. In other words if the institution of the suit was 
by persons who had no locus standi, the addition of proper persons 
out of time would not cure the defect and that S. 22 of the Ordi¬ 
nance would operate as a bar.®® Following the Privy Council 
view that 

**i£ A is the right person to sue it would be clearly wrong to allow him for 
the sake of avoiding the Limitation Ordinance to take advantage of a suit 
improperly instituted by 

it was held by the Sind Judicial Commissioner’s Court, that 
S. 22, cl. (1), applies to a case which is not a case of misdescrip¬ 
tion only, but is one of substitution of one plaintiff for another, 
and the proper plaintiff is sought to be substituted after the period 
of limitation has expired, and the substitution is not for the pur¬ 
pose of correctly representing the title originally asserted but is to 
bring on the record as plaintiff a new entity.®® The Madras High 
Court has observed that ‘ffhe effect of S. 22 appears to be that to 
save the bar of limitation a properly constituted suit must be filed 
within the prescribed period.”®® Where in a suit for partition, it 
was necessary to implead the purchaser in Court auction of a 
portion of one coparceners property, the failure to implead him 
within limitation, had the effect of rendering the whole suit liable 
to be dismissed.®^ But, where sale of attached property took 
place after order on claim petition, and before suit by unsuccessful 
objector, the alienee pendente lite not being a necessary party can- 


31. Mathewson v. Sri Rant Kanai Singh, 36 Cal. 675=9 C.L.J. 523 
=1 I.C. 626; Reid, in Hason Alt v. Gurudas, 116.1.C. 726=1929 Gal. 188 
=49 C.L.J. 16=33 C.W.N. 248. 

32. (1916) 35 I.C. 323=43 I.A. 113=1916 P.C, 202 (P.C.). 

33. Kanda Ponnappa v. Venkata Seshaiyar, (1919) SO I.C. 353 (Mad.). 

34. (1916) 35 I.C. 323=43 I.A. 113=1916 P.C. 202 (P.C.). 

35. Manghumal Jethanand v. Aratmal Satramdas, (1923) 76 I.C. 
119=1924 Sind 47. 

36. Seerangathanni v. Vaithilinga, (1S^21) 63 I.C. 104=1921 Mad. 528. 

37. Duri BHagavanlH v. Tadepatri, (1909) 4 I.C. 392=33 Mad. 246. 
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not, if made party after the period of limitation, advance the plea 
of limitation under S. 22.^® 


744. JOINT CLAIM: EFFECT OF JOINDER OF 

NECESSARY PARTY AFTER TIME.—paras. 771, 772, 

773 and 774, post. 


It has been noticed in para. 746, above, that the general theory 
as regards joint claims is that if a suit is brought by some of the 
joint-claimants only, omitting in the first instance to join with them 
as co-plaintiffs persons who are necessary parties, and these parties 
are afterwards added as plaintiffs at a time when for them the 
claim is time-barred, the whole suit must be dismissed.®® The 
principle was laid down in Ramsebuk v. Randall Koondoo,^^ dis¬ 
senting from the decision in an earlier Calcutta case of Boydonath 
V. Grish Chimder that where the original plaintiffs could only 
enforce their claim in conjunction with the added plaintiffs, and the 
added plaintiffs were barred by S. 22 of the Limitation Act, the 
claim of the original plaintiffs was also barred. The Bombay 
High Court held in Kalidas v. Kevaldasp^^ that the assent by the 
other joint-claimants did not obviate the necessity of joining all the 
proper parties as co-plaintiffs: and if it was too late to add them as 
co-plaintiffs, the suit virtually by plaintiff alone was bad. 

745. It is not competent to one only of two or more surviving 
. „ . . , . partners to sue for a debt due to the firm.*® 

ants must be im-' ^he Allahabad High Court has held that 
pleaded. ^ suit cannot be maintained by one only of 

the partners of a firm in respect of a cause 
of action which had accrued to all jointly**; and, that the surviving 
partner or partners are the persons to sue jointly on a contract 
made with the firm.*® Following the Calcutta and Bombay 


38. Krishnappa Chetty v. Ahdul Khader Saheb, (1914) 25 I C 11 

(Mad.). ‘ ' 

39. Ramdoyal v. Junmenjoy, (1887) 14 Cal. 791; Kami Narain v. 

Salamatrai, (1920) 57 I.C. 52 (Lah.); Bhagela Koer v. Ahdul Rahman, 

36 I.C. 77 (Pat.); Amhika Charan v. Tarini Charan 19 I C 963=18 
C.W.N. 464. t . . 

40. (1881) 6 Cal. 815=8 C.L.R. 457. . 

41. 3 Cal. 26 (^Meld, that the two original plaintiffs would be entitled 
to a full decree, though their co-contractors were barred). 

42. (1881) 7 Bom. 217=7 Ind. Jur. 428 (Suit by one of three brothers 
composing a joint Hindu family to recover a joint debt, with the assent 
of other brothers, held barred) . 

43. Imam-ud-din v. Liladhar, (1892) 14 All. 521=12 A.W.N. (1892) 


44. Dular Chand v. Balramdas, 1 All. 453. 

45. Gohind Prasad v. Chandar Sekhar, 9 All. 486; cf. and see 
Mohini Mohun v. Bungsi Buddam, 17 Cal. 580 (P.C.) {Held, that where 
persons were named co-plaintiffs and were as such in the record, it was 
immaterial that they had not signed or verified the plaint). 
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authorities noticed above, therefore, the effect of one of the sur¬ 
viving partners not having been made a party until after the period 
of limitation for such a suit has expired is that where an objection 
on the ground of non-joinder of parties was taken in proper time 
by the defendants, and limitation had run so far as the persons 
were concerned who should have been joined as plaintiffs and had 
not been joined, the whole suit must be dismissed.*^ The same 
result must follow where a Judge acting under O. 1, R. 10, Civil 
Procedure Code, adds a person as a necessary plaintiff after the 
period of limitation for a suit by him alone or with others has 
expired."*^ Where the interest of the person who ought to have 
been but has not been made a party to the suit is inseparable from 
the interests of the persons who have been made parties, it is not 
practicable to deal with the claim as regards the interests of the 
persons before the Court.^® Where the benefit of a contract belongs 
to an undivided Hindu family, and a fresh contract by which the 
original contract is discharged is entered into in the name of one 
only of the members of the family, all the members of the family 
are necessary parties to a suit on the fresh contract. A. suit brought 
by the member in whose name the contract was made must be dis¬ 
missed, when the other members are joined as parties after the 
period of limitation had expired; and the acquiescence of the other 
members will not cure such defect.^® However, under O. 1, R. 10, 
Civil Procedure Code, no person can be added as a plaintiff, unless 
he has previously consented thereto; and if a person objects to be 
added as a plaintiff, the proper course is to make him a defendant.®® 
The rule is well-established that if a plaintiff sues to recover pro¬ 
perty which is the joint property of two or more persons, and he 
omits to join all proper and necessary parties, and if when the case 
comes to trial, the rights of those who ought to be added as parties 
to the suit are barred by limitation, the suit must be dismissed for 
want of proper or defective joinder of parties.^ The aforesaid 
principle applies also to cases where several persons are entitled 


46. Ifttatn-ud-din v. LiladhaT, (1892) 14 All. 521 12 A.\A/^.N. (1892)' 

110 . 

47. Ibid. 

48. Gendenlal v. Bobu Rant, (1912) 13 I.C. 197 (199) 9 A.L.J. 86.. 

49. Seshan v. Veera, (1907) 32 Mad. 284. 

50 Utnd SundoTt Dosi v. Rdwji Haidar^ (1881) 7 Cal. 242 9 C.L.R. 
13; also see and cf. Gohru v. Amira, 20 P.R. 1909 iHeld, that where 
plaintiffs, members of a joint Hindu family, sued the defendant on a balance 
of account, but a coparcener not joined as a co-plaintiff when the suit was 
originally instituted, being a necessary party was added as a defendant at a 
subsequent stage, the suit could not fail). 

1 . Bhaffcla Koer v. Abdul Rahtnati, (1916) 36 I.C. 77 (Pat.) ; Relied, 
in 36 I.C. 542. 
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jointly and seek to recover the assets of a deceased person.^ 

Objection as to 746. It has been held in Rcmisehuk v. 

non-joinder is Raml'all,^ by the Calcutta High Court, 

essential. that, 

“in actions of contract it is the right of the defendant, if he takes the objec¬ 
tion in proper time, to insist upon all the persons with whom he contracted 
being joined as plaintiffs, and if, after the objection has been raised, the 
])lainiiri' proceeds with the suit without taking steps to add the person or 
persons whose non-joinder has been objected to, and the Court hnds that 
tlie objection is well-founded, the suit must be dismissed”. 

It was observed, further, that, 

"there is no equit 3 % but often much injustice, in allowing one joint-contractor 
out of many to sue a defendant, notwithstanding an objection duly made by 
the latter; and the Court has no right to allow one contractor to recover 
under such circumstances, though he may no doubt afterwards adjust the 
sum which he recovers without his co-contractors” 

A Full Bench of the Punjab Chief Court held in Kale Khan v. 
Sewa Ram,^ that an objection by a defendant that one of several 
co-promisees cannot sue alone to enforce payment of a debt due 
to them jointly, is an objection falling within and governed by 
S. 34, Civil Procedure Code, 1882. If the objection is taken in time 
by the defendant, he is entitled to an order of the Court, under S. 32, 
Civil Procedure Code (1882), that any person who ought to have 
been joined as plaintiff be made a plaintiff, if he consents, and 
otherwise be made defendant, if practicable. If the objection is 
not made in time, the defendant cannot afterwards object to the 
same in any form. Where the objection for want of parties was 

not taken by the defendants at any stage of the proceedings, nor 

was any issue raised on the point, the suit was held not barred, 
although parties interested with plaintiffs were not made co-plain¬ 
tiffs.*^ Under O. 1, R. 13 of the Civil Procedure Code, an objec¬ 
tion as to non-joinder of parties should be taken before the settle¬ 
ment of issues. That rule applies even in cases where the plaintiff 
claims a joint right along with others but does not make the latter 
parlies to such suit."^ 

747. The Bombay High Court held in Guruvayya Gouda 
Waiver of objec- V. Dattafraya Anant,^ that the question of 
tion. the right of a manager to sue in that capa- 

2. Bhagela Koer v. Abdul Rahman, (1916) 36 I.C. 77 (Pat.) {Held, 

that one of the several heirs of a mortgagee cannot claim the mortgage- 
debt without joining all heirs as parties) ; also see Seerangathanni v. 
Vaithilinga, (1921) 63 I.C. 104=40 M.L.J. 532 (Suit by an executor). 

3. (1881) 6 Cal. 815=8 C.L.R. 457. 

4. Ibid., (1881) 6 Cal. 815. 

5. 1889 P.R. 156 (F.B.). 

6. Shirekuli v. Ajjibal, (1890) 15 Bom. 297. 

7. Kasiyana Koundan v. Thima Naicken, (1917) 41 I.C. 527 (Mad.). 

8. (1903) 28 Bom. 11. 
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city is rather one of authority, if the other co-sharers are adults, 
and the right to insist on the other coparceners being brought on 
the record is for the benefit of the defendant to insure himself 
against further litigation, and is therefore dependent on the objec¬ 
tion being taken at an early stage, the objection being of a character 
which it would clearly be open to the defendant to waive. Where 
the defendants did not object to non-joinder of parties at the 
earliest possible opportunity, but waited so as to preclude the 
plaintiffs from making an application to the Court for adding 
parties within the period of limitation, held, that the objection 
must be deemed to have been waived.® 

748. BENAMIDARS AND REAL PURCHASERS.— 
The principle was laid down by the Bombay High Court in the 
case of Dagdu v. Bahant^^ that where a benami purchaser sues on 
behalf of the real owner, or where another person is in fact pro¬ 
ceeding with an action in the name of the party on the record, 

“the Court will look beyond the record to see who is the real plaintiff 
in the suit, and will put the defendant in the same position as if the real 

w^ere the actual plaintiff”. 

In Raoji v. Mahadev,^^ a benami purchaser was held entitled to 
maintain a suit in his own name, and the owner subsequently added 
as a plaintiff was treated as the real plaintiff throughout 
suing in the " name of the benamidar. For the pur¬ 
pose of limitation the subsequent change of names is 
immaterial.^’* The Allahabad High Court, in Nand Kishore v. 
Ahmad recognises with approval the same principle deducible 

from the Calcutta cases of Fuzeelum Beehee v, Omdah Beebee^* and 
AIeherooniss-a v. Hur Chum Bose,^"^ that where the purchase is made 
by the real purchaser in the name of a benamidar to escape the 
consequences in which a purchaser in his own name would involve 
him, the Court will look behind the record to see who the real 
purchaser is. A suit by a benamidar is permissible even for re¬ 
covery of immoveable property on title, and when instituted by a 
benamidar, the suit must be held to have been instituted with the 
consent and approval of the beneficiary against whom any adverse 


9 Dehi Saran v. Mahabir Singh, (1910) 7 I.C. 102 (All.); also see 
Hajari Mai V. Bhawani Ram, (1908) 30 All. 538 

as to non-joinder of necessary party is not raised “’e earliest oppo 
tunity; the defendant will not be permitted to take advantage of the ba 

of limitation). 


10. (1897) 22 Bom. 820 (823). 

11. (1897) 22 Bom. 672. 

12. (1897) 22 Bom. 820 (823). 

13. (1895) 18 All. 69. 

14. lOW.R. 469. 

15. 10 W.R. 220. 

101 
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decision on the title set up will take effect as res judicata.^^ In 
the case of Shangara v. Krishna^’^ it was held that there is a pre¬ 
sumption that a benamidar sues with the consent of the owner. 
The question whether a benamidar can sue depends upon his 
showing that the facts of the case are such as to give him some 
right to sue under the general law.*® A benamidar is allowed to 
represent the real owner in suits both as plaintiff as well as defend¬ 
ant, and a decree obtained by a benamidar or against a benamidar 
is binding upon the real owner.*® Accordingly, the Nagpur Judicial 
Commissioner’s Court has held 

* 

“that if a person is already represented in a suit by a party to the suit, his 
joinder is not joinder of a new plaintiff or a new defendant within the 
meaning of S. 22 of the Limitation Act. ”20 

However, it has been held by the Calcutta High Court in Jaga- 
handJiu Bisfwas v. Srinath Chatter that a principal cannot be 

added out of time in the shoes of his benamidar who has been sued 
within time.^^ 

749. BONA FIDE MISTAKE IN REPRESENTATION. 

The principle of benamidar suing for real owner, for whom he 
is an alias, so to say, has been extended to cases where by a bona fide 
mistake it is erroneously supposed that a plaintiff should be repre¬ 
sented in a particular way, and subsequently the plaintiff is per¬ 
mitted to rectify the mistake and appear personally. The change 
in such cases is one of form only, and not of substance, and there is 
no real introduction of a new plaintiff or defendant.^® A mere sub¬ 
stitution of a real for a nominal defendant, as of a company for its 
officer, would be permitted even after time.^ In Anukal Chandra 
V. Chairman, Dacca District Board,^^ where a suit was instituted in 
the name of a District Board by its Chairman, but the plaint was 
amended subsequently by inserting the name of the District Board 
itself as the plaintiff, it was held that the amendment did not intro- 


16. Nand Kishore v. Ahmad Ata, (1895) 18 All. 69. ■ 

17. 15 Mad. 267; Referred in Venkatachala v. Suhramania, 8 I.C. 264 
(267). 

18. KuthaperHimal Rajali v. Secretary of State, 30 Mad. 245; Referred 
in 8 I.C. 264, supra. 

19. Narhar v. Narain, (1920) 56 I.C. 386 (Nag.). 

20. Ibid.', Relied on 22 Bom. 672=11 Ind. Dec. (N.S.) 1030. 

21. (1913) 18 I.C. 392 (Cal.). 

22. No reasons are given for this dictum, and it is added “but, it 
does not make any difference in this case, inasmuch as the decree had 
been given against the benamidar". 

23. Nistarini Dassya v. Sarat Chandra, (1915) 29 I.C. 680=22 C.L.J. 

279. 

24. Lightwood, p. 309; Rustomji, p. 251. 

25. 1928 Cal. 485=113 I.C. 24=32 C.W.N. 396 (399). 
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duce a new plaintiff, but effected only a change of description to 
which S. 22 did not apply. The rule was stated by the Calcutta 
High Court in the case of Ra/a Peury Mohun Mookerjee v. 
Narendra Nath Mookerjee^*^ to be that 

“where relief is originally claimed against a party who has to be repre¬ 
sented by some person the proper representation of that party subsequently 
made has not the effect of adding a ueiv defendant to the suit”. 

This decision seems to be based on the view that where the party 
intended to be sued and substantially sued has been misdescribed 
in the cause title there is complete power in the Court to give an 
appropriate relief to the plaintiff without any regard to the terms 
of S. 22 of the Limitation Act.^^ The same principle was followed 
in Subramama Ayyar v. Suhba Naidu,J^ where it was held that 
when the cestui que trust is substantially on the record of a suit 
from the beginning, the rectification of the original improper 
representation by a proper representation cures all the original 
technical defects with effect from the date of the institution of the 
suit; the rectification cannot be treated as the addition of a 
new party so as to attract the penal provisions of S. 22 of the 
Limitation Act. This means that if some persons who have an 
interest in the trust sue to enforce the rights of the trust, the sub¬ 
sequent addition of more representatives out of time would not be 
within the mischief of S. 22 of the Limitation Act.^® Nor will this 
section apply where parties are effectively represented through 
those whose actions bind them, so that a decree passed against them 
is binding upon such parties, and a specific mention of the name 
of such party subsequently made in the title of the suit cannot be 
regarded as the addition of a new defendant for the purposes of 
limitation.®® 

t 

750. ILLUSTRATIONS.— 

(1) Where a suit was brought originally against a Municipal Com¬ 
mittee represented by the Secretary, instead of by their President, as it 
should have been, it was held that by reason of substitution of the name 
of the president for that of the secretary, the suit could not be deemed 


26. (1905) 32 Cal. 582=9 C.W.N. 421 [Upheld on appeal to Privy 
Council in (1910) 5 I.C. 404=37 Cal. 209=14 C.W.N. 261 (P.C.)]. 

27. See observations of Dass, }., in East Indian Railway Company v. 
Ram Lakhan Ram, (1924) 78 I.C. 312=3 Pat. 230=1925 Pat. 37=6 P.L.T. 

415. 

28. (1913) 21 I.C. 421=25 M.L.J. 452. 

29. Kanda Ponnappa v. Venkataseshaiyar, (1910) 50 I.C. 353=9 L.W. 

377. 

30. Banwari Singh v. Sakhraj Singh, 1931 All. 585=135 I.C. 248 
=1931 A.L.J. 421; Relied on Kishan Prasad v. Hamarain Singh, (1911) 
33 All. 272=9 I.C. 739=38 I.A. 45 (P.C.). 
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to have been instituted against the municipal committee when such substi¬ 
tution was made.*"*^ 

(2) In a suit upon a registered mortgage-bond, originally instituted 
within the period of limitation by a widow not for her own benefit, but as 
administratrix, for the benefit of her sons, where subsequently the name.s 
of the sons were added as plaintiffs after the period of limitation; it was 
held that the suit was not barred by limitation under S. 22 of the Limi¬ 
tation Act. 

(3) Where a suit was originally instituted in the name of the manager, 
and the names of the employers were subsequently substituted as plaintiffs 
after the period of limitation, it was held that the suit was not barred.^® 

(4) Where a suit was brought by the manager in the name of the 
firm and the names of the partners was afterwards added as co-plaintiffs, 
the case was held to be one of misdescription and not of misjoinder, and 
S. 22 was held not applicable. 

(5) Where a minor was not properly represented by a duly appointed 
guardian, the appointment of a new guardian is not addition of a new party 
to the suit.®® 

(6) In a suit on a promissory note executed by a deceased, where the 
estate of the deceased was sufficiently represented by the widow in the 
suit as it was originally constituted, the subsequent addition of the daughter 
and grandson also interested in the estate, did not involve the operation 
of S. 22 of the Limitation Act; and as the decree against the widow would 
also have been binding on them, the suit was held not barred even against 
the daughter, and grandson.®® 

(7) In Srimutty Siho Sundari Ghose v. Raj Mohan Guka^"^ it has 
been held that the common manager appointed under the Bengal Tenancy 
Act represents the co-owners in bringing a suit for declaration of title, and 
recovery of possession of immoveable property, and similarly, it has been 
held in Kirtihash Das v. Umesh Chandra,^^ that he represents the co¬ 
owners for defending such suits, as he is the party in possession to the 
exclusion of the co-owners. 

751. AMENDMENT: CORRECTION OF A MIS¬ 
DESCRIPTION.—Where there is a substitution of defendants 
in order to correct a misdescription, or to substitute a real for the 
nominal defendant, there is no addition of a new defendant within 


31. 2 All. 296=1 Ind. Dec. (N.S.) 747 (This was held to be *‘a 
case of misdescription pure and simple”, in East India Railway Company 
V. Ram Lakhan Ram, (1924) 78 I.C. 312=3 Pat. 230=1925 Pat. 37]. 

32. Nistarini Dassya v. Sarat Chandra, (1915) 29 I.C. 680=22 C.L.J. 

279. 

33. Suhodini Debi v. Cumar Ganoda Kant, 14 Cal. 400; also see 
Jan Bibi v. Brojomohini, (1903) 7 C.W.N. 817 (Where the beneficiaries 
were substituted in place of the executrix of a will, without attracting the 
provisions of S. 22 of the Limitation Act). 

34. Kastur Chand v. Sagarmal, (1892) 17 Bom. 413. 

35. Talib AH Shah v. Piary Lai, 1930 All. 644=128 I.C. 438=1930 
A.L.J. 938; also see S. 751, post. 

36. Pandela Adi Lakshtni v. Gandi Kota, 1935 Mad. 737. 

37. 8 C.W.N. 214. 

38. (1911) 14 C.L.J. 61=11 I.C. 397. 
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the meaning of S. 22 (1) of the Limitation Act. Similarly, the 
section applies to cases where a new plaintiff has been introduced 
and not to cases where only the description of the plaintiff has been 
amended.®® A case of misdescription should be distinguished from 
the case of non-joinder of the right party. Where a plaintiff, 
intending to sue one person, by mistake enters the name of another, 
an amendment of the wrong name, even if made after the period 
of limitation, does not bar the suit,^® but where under some mis¬ 
take or error the plaintiff intends to sue the wrong person, an 
amendment will not make the suit within time against the right 
person if it is already barred against him."*^ As observed by the 
Patna High Court in the qase o.f E. I. Ry. Co, v. Rccm Lakhan* 
Ram,"*^ 

Difference bet- “there is all the difference in the world between 
ween misdescription misdescribing a party intended to be sued and suing 
and a wrong party, a wrong party”. 

The rule has accordingly been laid down that 

“where the party intended to be sued and substantially sued has been 
misdescribed in the cause there is complete power in the Court to give 
the appropriate relief to the plaintiff without any regard to the terms 
of S. 22 of the Limitation Act.” “Where, however, there are two known 
persons in existence and the plaintiff brings the suit against one of them 
and afterwards applies to base the other brought on the record as defendant 
on the ground that he all along intended to sue the other and that in sub¬ 
stance he sued the other, and no question of representation arises in the 
case, it is impossible to maintain the view that the case is one of mis¬ 
description.”^® 

752. ILLUSTRATIONS.— 

(1) In Sheodyal v. Joharmal Manmall,^^ where the pleadings suffi¬ 
ciently described the defendants as Joharmal Manmall, and these persons 
were before the Court as parties, but an application to amend the plaint 
was made substituting for defendants Joharmal Manmall, the words “Johar¬ 
mal Khemka; and Manmall Khemka”, it was held that this would not be 
for an amendment by which a new party was added. 


39. Anukul V. Chairman, District Board, 1928 Cal. 

32 C.W.N. 396; also see Bakaram v. Hiralal, 1923 Nag. 96 71 l.C. ov. 

40. Narayana Sastrigal v. Mangalathammal, (1914) 23 l.C. 764=1 M. 
L.W. 336. 

41. Ibid., 23 l.C. 764 (Mad.). 

42 (1924) 78 l.C. 312=3 Pat. 230=1925 Pat. 37—6 P.L.T. 415. 

43* Ibid ; also see Northern Bank of India, Ltd. v. Bameshar Chander, 
1932 Lkh. 314=137 l.C. 89=33 P.L.R. 253 [Suit against wrong le^l repre¬ 
sentative and not the right person impleaded by a 'lyrong name, or misdescrip¬ 
tion held falling under S. 22. when the name of the proper legal representative 
(minor son of the deceased), was substituted in place of the widow, who 

denied that she was a representative]. 

44. (1924) 50 Cal. 549=75 LC. 81=1924 Cal. 74 (Section applied 

to addition of parties by Court suo motu)\ 
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(2) In Jo^oidra v. Forbes,*^ the defendant in a suit for correction of 
the record of rights, was described as Mr. J. P. Forbes, and later this 
was corrected to Miss J. P. Forbes, the case was held to be of a mjjre 
rectification of a misdescription and not the addition of a new party as 
defendant, 

(3) Where the suit was originally brought against a firm in the name 
of the firm; but subsequently, it was brought out that defendant was not 
a firm, but an undivided Hindu family, and the names of coparceners were 
substituted, it was held that this was by way of correction of misdescrip¬ 
tion of parties and there was no addition of parties to which S. 22 might 
appl\'. 

(4) In Pracfi Lai v. Maxwell ,where a suit, originally, was against 
a company, and the partners of the company were, on their own application, 
made parties after the period of limitation, the suit was not barred, as 
tlicre was no addition of defendants, the defendants added having been 
already comprised in the company, and their addition simply amounting 
to the correction of the misdescription. 

A suit brought on behalf of the idol in the name of the manager 
of the idol would not warrant the dismissal of the suit; but, the plaint 
may be amended by correcting the description. Similarly, in the case of 
a defendant, such an amendment would not have the effect of introducing a 
third part 3 ' on the record, and no question of limitation would arise. 

(6) Where the father was originally a defendant, and after his death 
his two sons were substituted on the record in place of the deceased father. 
T.ater, one of the sons was alone sued as the executor of the will of his 
deceased father; it was held that the case was one of a proper representa¬ 
tion of the deceased defendant, and not of an addition of a new defendant 
after the expiry of limitation for a suit against him.^® But where suit 
was brought by A to recover debts due to father's estate, and the amended 
plaint was filed by X, appointed an executor, held, that it was a new suit 
by the substituted plaintiff.®® 

(7) Where in a pre-emption suit the vendee-defendants were described 
as “Tckchand, son of Bhagwan Das,” and on objection that Bhagwan Das 
was not impleaded as a defendant, he was made a defendant after the expiry 
of the period of limitation, held, that there was no misdescription of 
Bhagwan Das, for no person of any name resembling Bhagwan Das was 
inserted in the record as a defendant. ‘‘Bhagwan Das son of Tek Chand” 
instead of “Bhagwan Das son of Dhanpat Mai" might have been a clerical 
mistake and a case merely of misdescription. “Tek Chand son of Bhagwan 
Das” instead of Tek Chand son of Dhanpat Mai is also a misdescription, 
but a misdescription of Tek Chand and not of Bhagwan Das.i 

45. 32 I.C. 872 (Cal.) (Clerical mistake). 

46. Ram Pershad Shtzdal v. Shrinivas Balmukand, (1925) 90 I.C. 
685=1925 Bom. 527=27 Bom.L.R. 1122. 

47. 7 All. 284=(1885) 5 A.W.N. 40. 

48. 33 All. 735=8 A.L.J. 817=11 I.C. 47 (F.B.); Relied in Bidhu 
Shekhar v. Ktiloda Prasad, (1919) 50 I.C. 525=46 Cal. 877. 

49. Prasaund Kumar v. Mahahharat, (1903 ) 7 C.W.N. 575; Relied 
on Saminatha v. Muthayya, 15 Mad. 417=2 M.L.J. 119; Followed in 
Naba Kumar v. hligheazany, 51 Cal. 845=1925 Cal. 419=79 I.C. 403 (Suit 
in personal capacity amended as suing also in his title as administrator, 
not an addition of new party). 

50. Compare Venkata Subba v. Pulipulla, (1925) 85 I.C, 961=1925 
Mad. 917. 

1. Jazvala Das Gopal Lai, etg,, (1925) 7 L.L.J, 76, 
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753. CHANGE IN CAPACITY OF A PARTY.—The 

Bombay High Court held, in an early case, 
Altering thc^ des- though if a plaint were amended by 

cript on of plaintiff, altering the description of the plaintiff, and 

making him sue in another capacity, there might nominally be a 
new suit, yet virtually it would still be, in fact, the suit of the same 
plaintiff; and it could not be held that a new plaintiff had been 
introduced within the meaning of S. 22 of the Act.^ The Madras 
High Court accepted this principle in Sdfnituiiha v. Muthayya,^ 
where it was laid down that S. 22 of the Act is not intended to 

apply to a case in which the ground on which 
Shifting ground original defendant is sought to be made 

of liability of de- is merely shifted, without new persons 

^ * being included as defendants, the intention 

being not to take away from a person newly brought in as a de¬ 
fendant the benefit which the Act would give him were a suit 
instituted against him on that date. This has been relied upon in 
a recent Madras case in P. Seshagiri Rao v. T. V, Seshagiri Rao* 
as authority for holding that where the effect of the amendment is 
not to add a new person as defendant but to alter the ground on 
which a person already a defendant was to be held liable, S. 22 
will not be applicable. Where the same person is already on the 
record, and the change is made only in the basis of the claim, it 
is a change of form merely, and not of substance, and does not make 
S. 22 of the Limitation Act operative in the case. “When the 
amendment sets up no new matter or claim, but merely amplifies 
and re-states with more certainty or in a different form the cause of 
action set out in the original plaint, it relates back to the commence¬ 
ment of suit, and the statute is arrested at that polnt’^® 

The Calcutta High Court has held in Naha Kum<xr v. Highea- 

zany,^ that if the debt is payable to the plain- 
Change in the alone, and to no one else, the change in 

capacity of person capacity of the plaintiff to maintain the 

suit will not have the effect of introducing 


2. Ganpat Pandurang v. Adarji Dada Bhai, (1877) 3 Bom. 312 
ling notes that this ruling of Sargent, J., was not accepted by the appellate 

^ 15 Mad 417=2 M.L.J. 119; also see 7 C.W.N. 875; Followed in 
principle in (19b5)^^^^ Cal. 582 s.c. 37 Cal. 229 (P.C.) (An amendment 
making the defendant liable in his capacity as executor instead of as an 

heir may be made, even after fini®) . xt qka 

4. 1935 Mad. 160=154 I.C. 582=1934 M.W.N 854. 

5. Wood, 4th Edn., p. 1527; Rustomji, pp. 252 (253); compare (1873) 
10 Bom.H.C.R. 221 (Where a suit was brought against a ininor 

the guardianship of and subsequently B, being found to be 

party to be sued, B^s name in his personal capacity was brought on th 

record as a defendant, and limitation had then run out, the suit against 

B was held barred by time). ^ ^ 

6. (1*925) S\ M?=1925 Cal. 41?-:.79 I.C. 403. . 


I.. .. :• • 
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a new plaintiff. Thus, where plaintiff brought a suit in his personal 
capacity against the defendant for a certain sum of money, but 
later the plaintiff prayed to be permitted to sue not only in his per¬ 
sonal capacity but also as an administrator to the estate of a deceased 
proprietor, and the plaint was amended accordingly, it was held that 

“it ought not to make any difference whether the plaintiff takes the money 
with the right hand or the left”.’^ 

And that in this case 

there had been no change of persona, no change of the person to whom 
t e money is payable, though there may perhaps have been some change 
in the basis on which the debt is due”.® 

In Rajan v. Mathur Krishna,^ Hannay, J., expressed the view that 
where the^ plaintiff had brought the suit in his personal capacity, but 
on the objection of the defendant he was permitted to sue after the 
expiry of the period of limitation for himself and as manager of 
certain • mill, the suit was not barred. This ruling was confirmed 
on appeal in Mathur Krishna v. Rajan Aiyangarj^^ relying on the 
authority of a decision of the Judicial Committee in Peary Mohan 
V. Narendra Nath,^'^ which however seems to have no direct bearing 
on the question. It was held in that case that the person sued was 
the same though subsequently he was described also as shebait and 
representing the debutter estate, and this was not adding a new de¬ 
fendant to the suit. The change is not material for purposes of S. 22 
of the Limitation Act, where the plaintiff is already on the record 
suing in one capacity, and the amendment of the plaint merely 
brings out plaintiff’s title or capacity to sue more correctly, there 
being no substitution or addition of a new plaintiff.^^ However, 
where a plaintiff bases his claim upon a specific legal relation alleged 
to exist between him and the defendant he should not be allowed 
to amend the plaint so as to base it on a different legal relation.^® 


7. Naha Kumar v. Higheazany, 1925 Cal. 419=51 Cal. 845=79 I.C 403 

8 . Ibid. 

9. (1914) 25 I.C. 945=16 M.L.T. 251. 

10. (1915) 33 I.C. 357=30 M.L.J. 57; compare Venkatasubbamma 
V. Pulipulla Reddy, (1925) 85 I.C. 961=1925 Mad. 917 (Where the new 

plaintiff claims under a different cause of action, the bar of limitation 
IS not saved) . 

11. (1909) 37 Cal. 229 (234)=37 I.A. 27=5 I.C. 404 (P.C.) [On 
appeal from (1905) 32 Cal. 582]. 

12. Kuarmani v. Wdsib, (1915) 28 I.q. 818=19 C.W.N. 1193; also 
Btsheshar Dayal v. Hiralal, (1916) 36 I.C. 941=19 O.C. 221; Relied on 
Saminatha v. Muthayya, 15 Mad. 417. 

13. Kalidas v. Danpadi Sundari, (1918) 43 I.C. 893 (899) =22 C.W.N. 

104; cf. Audh Behari v. Parmeshur Din, (1930) 123 I.C- 394=1930 Oudh 
43. — . • . . 
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754. ILLUSTRATIONS.— 

(1) In Saminaiha v. Muthayyu,^* the creditor of a deceased trustee of 
a temple sued two persons as his successors in office to recover the amount 
of the debt. One of the defendants died, and his representatives pleaded 
that the debt in question was a private debt. The plaint was amended 
praying for a personal decree against the original surviving defendant 
alone: and the others were removed from the record. The amendment 
was allowed, even though action was then barred by time. 

(2) In a suit on a promissory note signed by a person on his own behalf 
and as guardian of a minor, only the relief against the assets of the minor 
in the guardian’s hands was asked for, but subsequently an amendment 
claiming relief against the guardian personally was allowed, it was held 
that S. 22 did not apply, as no new person was added as defetidant, but 
only the ground of claim was altered by the amendment.'** 

(3) In Mohini Mohandas v. Bungsi,^*^ a person was named as a co¬ 
plaintiff in the suit, and was already upon the record when the Court 
directed his being made a party to the suit. Held, that the mere fact t at 
the co-plaintiff had not signed or verified the original plaint did not make 
the suit defective for want of parties, and S. 22 of the Limitation Act had 

no application to the suit. 

(4) In Kripa Rani v. where the plaint, as originally framed, 

contained the names of A, insane by his guardian B, as 1st plaintiff, and B, 
as 2nd plaintiff: but, B struck out A^'s name without authority, and it was 
later restored on A*s application in person, it was held that the suit remained 
the same as at the date of the institution and was not barred. 

(5) Where the plaintiff had sued in his personal capacity, but the plaint 
was amended showing that the plaintiff sued on behalf of himseU and as 
shehait of an idol, the amendment was held not to amount to an addition or 
substitution of a new^ plaintiff within the meaning of S. 22.'® 

(6) In Bisheshur Dayal v. Hiralal,^^ where the suit was instituted by 

a Hindu reversioner to recover property after the death of a the 

plaintiff at first claiming title through his father, and subsequently 

his uncle who had survived the widow, it was held that it was not essential 
that the plaintiff should have named any intermediate 

whom he claimed title, and S. 22 of the Act had no operation on the da.m, 
there being no addition or substitution of a new plaintiff by the amendment. 

(7) However, where the plaintiff came into Court deliberately on the 
allegation that he was a partner of the firm along with the defendants, he 
coufd not later adopt the defendant’s plea that he was a servant, where the. 
suit on the allegation that he was a servant would be successfully met by the 

plea of limitation.__ 

14. 15 Mad. 417=2 M.L.J. 119. 

15. P. Seshagiri Rao v. T. V. Seshagiri Rao, 1935 Mad. 160—154 
I.C. 582. 

16. (1889) 17 Cal. 580 (P.C.). 

17. (1894) 19 Bom. 135. 

18. (1915) 28 I.C. 818=19 C.W.N. 1193. 

19. (1916) 36 I.C. 941=19 O.C. 221; Reid, on Sammatha v. Mu- 

Dan (1918) ^3 893 (89«=^2 C.W 

of suit does not amount to correcting misdescription, and S. 22 of the 
Limitation Act applies) .. 

102 
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(8) W here the plaint did not show that the defendant was being sued 
as the shchait of the idol, an amendment showing the capacity in which the 
defendant was sued would not be adding a new party, but merely rectifying 
a simple omission. 21 How'ever, 

(9) Where originally the claim was against defendant personally, and 
the amendment impleading a necessary party changed the character of the 
suit, this amounted to the introduction of a new party within S. 22 of the 
Limitation Act. 22 In Venkatasuhbamma v. Rulipulla ReddyP-^ a suit brought 
by A to recover debts due to his father’s estate, was held time-barred after 

an amendment showing that X had been appointed an executor, and was 
suing as plaintiflf. 

(10) Where a suit was originally brought against the defendants as 
members of a joint family, and subsequently the amended plaint added an 
alternative claim against them as partners, held that there was no change 
in the persona of the parties, but merely a change in the basis on which the 
same parties were sought to be held liable. 24 

755. AMENDMENT INTRODUCING NEW CAUSE 

(i) Knglish law. ACTION .—^According to English autho¬ 

rities ''amendments are liberally allowed to 
save a cause from the statute when the cause of action is not totally 
changed.^'’ If the amendment does not present a new or different 
cause of action, the statute does not bar the amendment.^® Of 
course an amendment so as to present a new cause of action which 
was barred at time of the amendment, but which was not barred 
when action was brought, will not defeat the operation of the statute 
as to such new matter, because as to it the statute was not suspended 
until the amendment was made.^^ In determining whether a new 
cause of action is presented so as to render it subject to the defence 
of limitation, the Court must look at the substantial nature of the 
claim introduced by the amendment and not to a formal manner 
in which it is inserted’*.^® 

These principles have been followed in Indian cases, and may 
be supported by numerous citations. 

In the Calcutta case of Peary Mohan Mukerjee v. Narendra 
Nath Mukerjee,^^ the learned Judges, while holding that the case 
did not introduce a new claim, nor a claim founded upon a new 
cause of action, have distinguished the English decision in the case 

21. Bidhu Shekhar v. Knloda Prasad, (1919) 50 I.C. 525 (526)=46 
Cal. 877. 

22. Avadh Behari v. Parmeshur Din, 1930 Oudh 43=123 I.C. 894. 

23. (1925) 85 I.C. 961=1925 Mad. 917. 

24. Bishaniberdas't Bodhraj v. Brijlal, 1931 Bom. 590=33 Bom. L. R. 
1385. 

25. Wood, 4th Edn., p. 1529; Rustomji, p. 250. 

26. Ibid., p. 1491; Ibid. 

27. Ibid., p. 1493; Ibid. 

28. Ibid., p. 1535; Ibid. 

29. (1904) 32 Cal. 582 (599)=9 C.W.N, 421 (428), 
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of Weldon V. Ncal,^^ by observing that, 

"The rule of law in that ease is simply this, that a plaintiflf will not be 
allowed to amend his plaint by setting up fr^sh cUiims in respeet of causes 
of action, which since the issue of the writ have become time-barred by the 
Statute of Limitation.”^! 

The Master of the Rolls had stated that: 

"If an amendment were allowed setting up a cause of action which, if the 
writ were issued in respect thereof at the date of amendment, would be 
barred by the Statute of Limitations, it would be allowing the plaintiff to 
take advantage of a former writ to defeat the statute and taking away an 
existing right from the defendant, a proceeding which, as a general rule, 
would be improper and unjust .”•'*2 

He added: 

‘‘Under very peculiar circumstances, the Court might perhaps have power to 
allow such an amendment, but certainly, as a general rule, it will not do 
so” .83 

Lopes, L.J., was also opposed to amendment being allowed where 

“the amending paragraphs set up causes of action, which were not in the 
original claim and which would not be barred by the statute of limitation” .3^ 

According to this view, a plaintiff cannot be allowed to amend 

his plaint by introducing a cause of action 
(ii) Fresh cause of which since the institution of the suit has 
action when not become barred by limitation.^® An amendment 

allowed. of a plaint should not be permitted 

when it entirely changes the cause of 
action, and when the suit, if brought on the plaint as amend¬ 
ed, would be barred by limitation.®^ A Court acts rightly in re¬ 
jecting an application to substitute the name of a person in place of 
that of the plaintiff on record after the lapse of the period of limi¬ 
tation for filing the suit, when the new plaintiff claims under a 
different cause of action.®’^ No amendment should be allowed which 
includes a claim which could not, under the law of limitation, be 
made the subject of a first suit, nor one that introduces a completely 
new cause of action.®® According to the Lower Burma Chief 


30. (1887) 19 Q.B.D. 394. 

31. Ihid. 

32. Ihid, 

33. Ihid. 

34. Ihid. 

35. Bisheshur Pershad v. Gohindram, (1915) 26 I.C. 42=12 A.L.J. 
833; also see BanHlal v. Dhapo, (1902) 24 All. 242 (247) (An amendment 
would be improper, and ought not to be allowed where it converts the 
original suit into suit of another and inconsistent character). 

36. Narayana Chettxa.r v. Rainasahapathy, (1915) 28 I.C. 828 (Mad.). 

37. Venkatdsuhhamina v. Pulipulla’Reddy, (1925) 85 I.C. 961=1925 
Mad. 917 (Bar of limitation not saved by a new plaintiff being added as a 
party to a pending suit after time) . 

39 . Gulrajnial v, Pamanmal, (1914) 27 I.C. 3 44= 8 S.L.R. 
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Court, 

“the rule to be followed in allowing amendments of plaint is that if the 
claim sought to be introduced by amendment is an entirely different cause 
of action, or is something totally fresh and distinct from the claim as 
originally made, and is one that was not heard of before limitation expired, 
the amendment would cause injustice by depriving the other party of a 
legitimate defence and ought not to be allowed”.^9 

The Rangoon High Court, while recognising the very wide powers 
as to amendment of plaint given to Court, has held that 

“they should not ordinarily be used to allow a new cause of action to be 
introduced where the defendant would be deprived of his plea of limitation 
if the amendment were granted”.^® 

The Sind Judicial Commissioner’s Court, likewise, holds that a 
plaintiff should not be allowed by amendment to set up fresh claims 
barred by limitations^; and in determining whether a new cause 
of action is presented on amendment so as to render it subject to the 
defence of limitation, the Court must look to the substantial nature 
of the claim introduced by the amendment and not to the formal 
manner in which it is inserted.^^ The general rule, that in the 
absence of any special circumstances, a plaintiff will not be allowed 
to amend by claiming a fresh relief, which since the institution of 
the suit has become barred, does not apply when an amendment is 
ordered in the interest of, and at the instance of a defendant.^^ 

756. However, where the allegations introduced in a plaint 

by amendment are mere development of 
Amendment re: plaintiff’s position, and original cause of action 
original cause of introduce any new cause of action, 

action a owe . taken to have been instituted 

on the date of the original plaint.*^* There is no bar to an amend 
ment where it does not set up a new cause of action, but prays only 
for an additional relief based on facts already in the plaint. If 
the amendment is nothing more than the original claim in another 
form, and is one that the other party has had already to meet, no 
injustice is caused, the result being merely to withdraw from the 
defendant an advantage he ought never to have received, the amend- 


39. Ma E Gyzve v. Ma Le IVa, (1921) 64 I.C. 29 (L.B.). 

40. Nagoor Meera v. Moideen, (1925) 90 I.C. 639=1925 Rang. 264 
=4 Bur. L. J. 110. 

41. Dipchand Dowlat Ram v. Parmanand Chimandds, (1924) 78 I.C. 
905 (Sind) ; Folld. Weldon v. Neal, (1887) 19 Q.B.D. 394 56 L.J.Q.B. 

621. 

42. Gordhandas v. Gokal Khataoo, (1926) 96 I.C. 79 1926 Sind 264. 

43. Nevasa v. Rant Krishna, (1914) 23 I.C. 165 (Nag.). 

44. Lalji Nensey v. Keshowji, (1912) 17 I.C. 193=37 Bom. 340=14 
Bom. L. R. 840. 

45. Narayanan v. Ratnasabapathy, (1915) 28 I.C. 828=29 M.L.J. 
464, . * 


• » 
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inent ought to be allowed.^® An amendment would be proper where 
the plaintiff is entitled to obtain from the Court the relief which 
was sought upon the claim as it originally stood.**^ In Alapati v. 
Dayan/® the Madras High Court have held that 

“no plaint should be allowed to be amended so as to change the cause of 
action; but an amendment to change the date when the cause of action was 
stated in the plaint to have arisen ought to be allowed, even though the 
effect of so doing would be to deprive the defendant of the plea of 

limitation”. 

'The fact that the further relief asked for might have been barred 
after institution of original plaint does not by itself render the 

amendment improper.^® 

757. It cannot be laid down as a general rule that the Court 

should in no circumstances allow an amend- 
Discretion- of the plaint on the ground that the 

ary power of Court ^j^fendant would not be able in consequence 
re: amendment. limitation as a defence to the suit.®® 

Ordinarily, the amendment of a plaint ought not to be allowed where 
the application for amendment is not made in good faith, and wou 
amount to an undue advantage gained by one party oyer the ot er 
side^ The Courts, acting on general principles, will be opposed 
to allowing an amendment where this would involve a prejudice to 
the valuable right obtained by the defendant on the ground of 
limitation.® But, the Courts have jurisdiction to allow an amend¬ 
ment when special circumstances exist even though the effect of the 
amendment will be to take away from the defendant, a legal right 
which has accrued to him by lapse of time.® 

758. Weldon v. Neal,^ is not applicable where tl^ cause of 

action is the same, but the plaintiff has made 
Amendment of ^ mistake as to the appropriate remedy which 
relief. would be entitled to in law on that cause 


46. Ma H Gywe v. Ma Le Wa, (1921) 64 I.C. 29 (L.B.). 

47. Bansilal v. Dhapo, (1902) 24 All. 242 (247). 

48. (1926) 92 I.C. 330=1926 Mad. 128=1925 M.W.N. 781. ^ 

49. Sevugan Chetty v. Krishna Aiyangar, (1912) 13 I.C. 268—10 
M.L.T. 557=36 Mad. 378; cf. Gatiganti Subbar ay adtc v. Arumtlh Surayya, 

(1917) 37 I.C. 914 (Mad.). . v r 

50. Mulla Veetil v. Achutan 1 

Ludhomal-Purtomal v. Secretary of State, 51 I.C. 570-13 S.L.R. 1 

(Principle of Wcldoti v« applied)* 

1. Ludhpmal v. Secretary of State, (1919) 51 I.C. 570=13 S.L.R. K 

2. Nalinakha Sinha v. Ram Taran Pal, (1927) 104 I.C. 151 (154) 

1927 Cal. 733=46 C.L.J. 51. -o t i- 

3. Jessamal Bhagwandas v. Ratanchand Fate^hand (1924) 78 I.C. 
846 (Sind); Folld. Charan Das v. Amir Khan, 1921 P.C. 5U {bji). 

4 (1887) 19 Q.B.D. 394=56 L.J.Q.B. 621. 
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of action. Their Lordships of the Privy Council have observed 
in the case of Charan Das v. A77iir Khan,^ a case from North-West 
Frontier Province, that the power of allowing an amendment is 
undoubtedly one within the discretion of the Judge, and 

“though such a power should not as a rule be exercised where its effect is to 
take away from a defendant a legal right which has accrued to him by 
lapse of time, yet there are cases, where such considerations are outweighed 
by the special circumstances of the case”. 

The Madras High Court has observed in Thiagarayan v. Kannu- 
sami Pillai,^ that though the High Court has power under very 
exceptional circumstances, to allow amendments in second appeal, 
it will not ordinarily allow an amendment which would defeat the 
bar of limitation. 


759. It would be noticed that the words of O. 6, R. 17, Civil 

Procedure Code, are yery wide. They 
O. 6, R. 17, C. P. authorize Courts to allow any amendments 
Code. whenever in the opinion of the Judges it is 

just that this should be done. The practice also is to allow all 
amendments, whether introducing fresh claims or not, so long as 
they do not put the other party at a disadvantage for which he can¬ 
not be compensated by costs.The rule has been laid down by the 

Bombay High Court, that 

“under the Civil Procedure Code, 1908, O. 6, R. 17, all amendments ought 
to be allowed at any stage of the proceedings, which satisfy two conditions. 
(a) of not working injustice to the other side, and (6) of being necessary 
for the purpose of determining the real questions in controversy between 
the parties. Amendments should be refused only where the other pary 
cannot be placed in the same position as if the pleading had been original^ 
correct, but the amendment would cause him an injury which could not be 

contemplated in costs”.® 


It is further pointed out, that 

“it is merely a particular case of this general rule that where a plaintiff 
seeks to amend by setting up a fresh claim in respect of a cause of action 
which since the institution of the suit had become barred by limitation, the 
amendment must be refused: to allow it would be to cause^ the defendant 
an injury which could not be compensated in costs by depriving him of a 
good defence to the claim. The ultimate test, therefore, still remains Ae 
same; can the amendment be allowed without injustice to the other side . 

To give leave to amend may be in the discretion of the Court, but 
it would be very far from a matter of course to do so, where it would 



5. (1921) 1921 P.C. 50 (52)=57 I.C. 606 (P.C.). 

6. (1918) 43 I.C. 122 (Mad.). 

7. Ktsandas Rup Chand v. Rachappa, (1909) 33 Bom. CM (65H—4 
I.C. 726; also see Cursetjee v. Dadahhai, 19 Mad. 425 (Amendment 


allowed, subject to costs) . 

8. Ibid., 33 Bom. 644 (651). 

9. Ibid, 
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mean giving of leave to institute a new suit with the date of an earlier 
one.^® When an amendment of a plaint is allowed it relates back 
to the date of the presentation of the plaint, and the period of limi¬ 
tation of the suit is counted from the date of the presentation of 
the plaint and not from the date on which the plaint is actually 
amended.^ ^ 

760. ILLUSTRATIONS.— 

(1) Where at the hearing of a suit brought by the plaintiff for the 
recovery of a sum due at the foot of an account, the defendant raised a 
plea of limitation, and the plaintiff thereupon applied for leave to amend 
his plaint by setting out an acknowledgment in writing signed by the defend¬ 
ant within the period of limitation, he/d, that the amendment should be 
allowed. 

(2) In Baldeo Prasad v. The Collector, it was held that in a suit 
against a ward of Court an amendment of the plaint should not be allowed 
if the effect of the amendment is to introduce a “new cause of action,” 
which was not stated in the notice provided by S. 48, United Provinces Court 
of Wards Act (III of 1899) : but where it is sufficiently stated the amend¬ 
ment should be allowed and a fresh notice under that section is not 

necessary. 

(3) Where a suit as originally framed was to recover the account- 
books of the plaintiff from his servants who were in charge of his business, 
amendment was allowed adding further relief to recover moneys due from 
them.i* 

(4) Where in a suit for pre-emption, under Muhammadan law, of a 
Zamindari share there was some doubt as to exact share sold, the plaintiff 
was allowed to amend his plaint so as to claim a larger share than the share 
mentioned in the original plaint, even after the period of limitation for the 

sfuit had expired.^® 

(5) But, where the plaintiff was entitled to various alternative reliefs 
under a mortgage-deed, and he sued only for one of the reliefs within 
limitation, held, that he could not be allowed to amend his plaint in such a 
way as to enforce his other reliefs which had become time-barred at the 

date of the amendment. 

(6) Where the plaintiff, one member of an undivided Hindu family, 
sued the defendant for damages for breach of contract of service, but this 
suit was not maintainable in the absence from record of the other partners 
in the business, an amendment by bringing his other partners on the record 


10. Malkarjun v. Narhari, (1900) 25 Bom. 337 (349) (P.C.). 

11. Nripendra Nath v. Hemania Kumar, (1921) 63 I.C. 701 (Cal.). 

12. Gunnaji Bhavaji v. Makanji, (1909) 34 Bom. 250=3 I.C. 159 
10 Bom. L. R. 969; s.c. 11 Bom. L. R. 498. 

13. (1915) 26 I.C. 91=37 All. 13. 

14. S^vugan Chetty v. Krishna, (1912) 13 I.C. 268 36 Mad. 378. 

15. I^uhatmmad Sadig v. Abdul Majid, (1911) 33 All. 616 8 A.L.J, 
535=10 I,C. 476; Reid, in Satchidananda v. Nritya Nath, (1924) 79 I.C. 
287=1924 Cal. 517=50 Cal. 878. 

'16. Balkaran XJpgdhya v. Gaya JDin, (1914) 34 I.C. 255=36. All. 370 
^12 A.L.J. 635. 
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was not allowed on the ground that the amendment might deprive the 
defendants of the defence of limitation. 

(7) Leave to amend, refused in appeal where no application for amend¬ 
ment was made to the Court of first instance, and where allowing the 
amendment would have deprived the defendants of their legal right of 
pleading that the claim against them was barred at the date of amendment. 
The delay in asking for leave to amend, and the resulting argument from 
limitation is not to be disregarded 

(8) Where a plaint filed in a suit for possession of certain plots of 
land was subsequently amended by the inclusion of certain other plots in 
the plaintiff’s claim, it was held that the case was not one of amendment 
of plaint, but of an addition of entirely new lands, and that, therefore, as 
regards such new lands the suit must be taken to have been filed on the date 
when the claim in respect thereof was made hy the application for amend¬ 
ment; and not from the date when that application was granted by the 

Court. 

(9) Where the plaintiff originally asked for an account only but was 
allowed to amend the claim asking for damages for negligence, the time 
was held to run up to the date of the original plaint .21 


TITLE III: EFFECT OF S. 22, IN SAME TYPICAL CASES. 

761. SUITS BY OR AGAINST FIRMS. —In a suit by a 
firm all the partners must be joined, because the cause of action 
vests in them jointly.^^ All the representatives of a deceased 
partner should join in a suit to have an account taken of the partner¬ 
ship affairs.''^ Where a new partnership is created by the retire¬ 
ment of one partner, and joining in of another, and the suit is 
based on a contract entered into by the old firm, all the partners 
of the old firm are necessary parties. And, if acting without pro¬ 
per authority from old partners, a suit is instituted by the new 
firm in which names of the partners of the old firm are substituted 
after the expiry of limitation, the suit must be dismissed under 
S. 22, Limitation Act.^^ Where a suit was brought against affirm 
M and described as “C, the manager and owner of shop M,” and 
f was subsequently discovered that C had died, the suit, being 

17. Alagappa Chetti^v, Vellian Chetti, (1894) 18 Mad. 33=4 M.L.J. 

18. Janardan Kishore v. Sih Prasad Ram, (1916) 36 I.C. 179=43 
Cal. 95=20 C.W.N. 475. 

19. Gatiganti v. Arumilli, (1917) 37 I.C. 914 (Mad.). 

20 Chandra Nandi v. Rangalal, (1917) 41 I.C. 728 (Cal.). 

21. Palaniappa Chetty v. P. M, R. M. Firm, (1914) 25 I.C. 136 

(L B ) 

22 . Manghoomal Jethanand v. Aratmal Satramdas. 65 I.C. 26 

—1077 t^ina 13=15 SLR. 152; also see s.c. 76 I.C. 119 —1924 Sind 47 
7nd RaLoyal v. Junmenjoy. (1887) 14 Cal. 791 (Whole suit dismissed for 

non-joinder of a necessary party). 

23. Puthenpurayil v.Kunhu Pathuma, (1916) 33 I.C. 564 (Mad.). 

24 Manghoomal Jethanand v. Aratmal Satramdas 65 I.C. 26=1922 
Sind 13=15 S.L.R. 152; s.c. 76 I.C. 119—1924 Sind 47. 
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in substance if not in form against the lirm, was allowed to be con¬ 
tinued against the firm, without the joinder of any of the legal 
representatives of C, on the record.^® The description of the pro¬ 
per representative of a firm can always be corrected. This does 
not amount to addition or substitution of a new party within S. 22 
of the Limitation Act.^ 

Where a suit is instituted against a firm in its firm name, 
whether that firm consists of members of a joint Hindu family or 
otherwise, and subsequently one of the partners is in his individual 
capacity served with a summons of the suit under O. 30, R. 3, Civil 
Procedure Code, the date of institution of the suit is still the 
original date for purposes of limitation.^^ Where two of the sons 
out of a joint Hindu family consisting of a father and three sons, 
sued to recover money due on a hatchitha, and on objection taken 
to non-joinder of the surviving partners of the deceased son, they 
were added after the expiiy'^ of limitation, it was held that the 
claim of the added plaintiffs being barred by time, the claim of the 
original plaintiffs was also barred.'^® Similarly, where in a suit 
brought by plaintiff on a balance struck by the defendant, the other 
partners of the plaintiff and defendant were added as plaintiffs, it 
was held that the suit was clearly barred.'^® In a suit brought 
recover a debt due to a firm, where the plaintiff was described 
as ‘*The Firm of K, S. by its manager SS.” and on defendant's 
objection, M, a partner in the firm, was joined as a co-plaintiff, the 
case was treated as one of misdescription and not of non-joinder, 
where S was found entitled to sue for the firm.®® If a coparcener 
in a joint Hindu family brings a suit as owner of a firm to recover 
a debt, it does not necessarily follow that all his coparceners are 
his partners in that business, entitled with him to its rights and 
responsible with him for its liabilities.®^ The word *'owner" would 
be a mere surplusage if the suit was intended to be brought on 
behalf and in the interests of the firm: and such an amendment 
would be allowed without affecting the suit from point of view of 
limitation under S. 22, Limitation Act.®^ A suit on behalf of a firm 
by one of its partners as agents, once instituted within time, does 


25. Motilal Jasraj v. Chandmal Hindumal, (1923) 77 I.C. 1055—1924 
Bom. 155=25 Bom. L. R. 1081. 

26. Deolal v. Tula Ram, (1928) 109 I.C. 785=1928 Nag. 319. 

27. Detaram Ratumal v. Vishindas Tarachand, (1927) 105 I.C. 854 
=1928 Sind 57=23 S.L.R. 54. 

28. Ramsebuk v. Ramlal, 6 Cal. 815=8 C.L.R. 457. 

29. Dallu Rant v. Nibahu Mai, 8 P.R. 1886. 

30. Kctsturchand Bahiravdas v. Sagarmal Shriram, (1892) 17 Bom. 

413. 

31. Vadilal Lallubhai v. Shah Khushal, (1902) 27 Bom. 157. 

32. Ibid,, 27 Bom. 157 (161). 
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not become time-barred merely because it is barred when the other 
partners are brought on record as co-plaintiffs.®® 

Similarly, where in a suit by a partnership firm, one of the 
defendants was sued as a firm, and subsequently the plaint was 
allowed to be amended, giving the full names and description of 
the partners of the alleged firm, it was held that the amendment 
did not amount to an addition of ''new parties^*, within S. 22 of the 
Act, but was an amendment merely for the purpose of more clearly 
describing the parties who were already before the Court.®^ Where 
the plaintiffs in a suit to recover the amount of a debt des¬ 
cribed the defendants as a firm, but subsequently amended the 
plaint to show that the defendant was a joint Hindu family con¬ 
sisting of certain coparceners, the amendment was held not to be 
an addition of parties under S. 22 (1) of the Act, but a mere sub¬ 
stitution in order to correct a misdescription, and that, therefore, 
the suit was not barred by time.®® Section 22 refers to cases where 
a new defendant is substituted or added. In Pragi Lai v. Maxwell,^^ 
there was no substitution or addition of new defendants where the 
defendants were comprised in the designation of ‘*Elgin Mills Com¬ 
pany"', and at most what was done was to correct a misdescription, 
by bringing on record as defendants certain persons who on their 
own application were stated to be the partners in the firm. 


Suits by 
against minors. 


or 


Suit by minor 
through next friend. 


762. Every suit on behalf of a minor must be instituted in 

-his name by an adult person, who in such 
suit is called the next friend of the minor 
and may be ordered to pay any costs in the 
suit as if he were the plaintiff.®^ **The 
absence of a next friend does not make the 
suit a nullity. The institution of a suit with¬ 
out a next friend prevents limitation running, and the suit may be 
proceeded with on a next friend being added.”®® 

In Khemkaran y. Hardyal,^'* the contention -was negatived by 
. . the Allahabad High Court that, the minors, 

ui 8 agains point of law, being absolutely disqualified 

from figuring on their own behalf in the 
litigation, no suit in reality was instituted 


minor, through 

gruardian ad litem. 


33. Marayya v. Sami, (1915) 28 I.C. 210 (Mad.). ^ , 

34. Sheodyal v. Joharmal Manmull, C1923) 75 I.C. 81 19 a 

=50 Cal. 549; S. 751, ante. 

35. Ram Prasad Shivlal v. Shrinivas Balmukand, 1925 Bom. .527 

90 I.C. 685=27 Bom. L. R. 222. 

36. (1885) 7 All. 284=5 A.W.N. (1885) 40. 

37. C. P. Code, 1908, O. 32, Rr. 1, 4 (2) . 

38. Parikh Gokhaldps v. Raslal Jalam, Bom. P. J. 1884, p. 262: cited 
in Trevelyan on Minors, 5th Edn., p. 253. 

39. (1881) 4 All. 37=1 A.W.N. (1881) 129. 
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until the date of the guardian’s appointment. The view taken in 
Ram Lai v. HarrUon^'^ was followed where it was held that in such 
a case the limitation would count not from the date of the amend¬ 
ment, or representation, but from the date when the plaint was 
first presented. The principle is laid down in Peary Mohan v. 
Narendranath*^ that 


“where relief was originally claimed against a party, who had to be repre¬ 
sented by some person, the proper representation of that party subsequently 
made has not the effect of adding a ‘new defendant’ to the suit”. 

The same principle was applied to the case of an appeal where a 
guardian ad litem of a defendant respondent was not made a party 
to an appeal filed by the plaintiff until after the period of limita¬ 
tion for filing such appeal had expired.'** A guardian ad litem is 
not a party to a suit or appeal, and he is merely named in the record 
as the person appointed by the Court to look after the interest of 
the minor.A suit may be brought, or an appeal may be filed, 
against a minor before a guardian has been appointed, and limita¬ 
tion would run from the date of the institution, and not from the 
appointment of the guardian. 

When plaintiff is, in fact, a major at the date of suit, but the 

suit is erroneously brought as if he were a 
Major plaintiff minor, filed through next friend, an amend- 
wrongly suing as ment may be allowed, even though 

minor. limitation has then expired.'*^ The plaintiff 

who has not signed or verified a plaint can- 
not be considered to be a new party, when he signs or verifies the 
plaint so as to attract the application of S. Limitation Act.*-* 
The plaint should be allowed to be amended in order to show the 
plaintiff as major by striking out the name of the next friend,^® or 
the next friend’s name may be treated as a surplusage, and the suit 
be allowed to proceed.^^ Contrary view was taken in Sheorama 

V. Bharat.*^ 


40. 2 All. 832=Ind. Dec. (N.S.) All. 1069. 

41. (1904) 32 Cah 582; Reid, on Manni 

(1879) 2 All. 296 and Prasanno Kumar v. Mahabharaf. (1903) 7 C.W.IN. 

575. 

42. Riip Chand v. Dasodha, (1907) 30 All. 55. 

43. Ibid. 

44. Arunachellant v. Prabhayya, (1912) 17 I.C. 580=1912 M.W. . . 

1207=25 M.L.J, 174. r « /n/-v 

45. Ibid. • also see Mohini Mohan v. Bungsi, (1888) 17 Cal. 580 (P.C.) 

and Amritsaria v. Gaman, (1925) 89 I.C. 363=1926 Lah. 82. 

46 Dattu V. Bhan Sinffh, (1925) 88 I.C. 235 (Nag,). 

47. Toaui Jan v, Nanhe Nawob, (1894) 21 Cal. ^.lld. i" 
muga v. I^ayan Aiyar, (1917) 41 I.C, 510=40 Mad. 743; Dissented m 20 

All 90 

48. ' (1897) 20 AM. 90=1897 A.W.N. 203=9 Ind. Dec. (K.S.) 417. 
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763. SUITS BY OR AGAINST A COMPANY OR COR¬ 
PORATION. —See para. 749, **Bona Bde mistake in represen¬ 
tation*". 

Under O. 29, R. 1, Civil Procedure Code, 

“in suits by or against corporations any pleading may be signed and verified 
on behalf of the corporation by the secretary or by any director or other 
principal officer of the corporation who is able to depose to the facts of the 
case”. 

A corporation must sue and be sued in its corporate name."*® 
Where a corporate body, e.g., the E. I. Railway Co., is sued, not 
in its corporate capacity, but through an “agent,” the suit is brought 
in a wrong form.^® A suit against the “agent** of a Railway Com¬ 
pany, in his personal capacity, is not a suit against the Company, 
unless it was so understood by the Company and defended as such. 
In SaraspuY Manufacturing Co. v. B. B. Sr C. /. Ry. Co.f^ the suit 
though described against “the agent, B. B. & C. I. Ry. Co.,** was 
virtually against the Company, and not against the agent: and the 
word “the agent*’ was held to be merely a misdescription and a 
clerical error which could be amended at any time without prejudice 
to the opposite party.^ In this case the company throughout con¬ 
sidered itself as the party sued, and was held to be substantially on 
record as defendant; and the word “agent” was omitted by the 
amendment.® Where the case is only one of misdescription which 
can be rectified by a formal amendment, the provisions of S. 22 
of the Limitation Act have no application as no new defendant 
would be added or substituted by the defendant.^ If the company 
is really the plaintiff or defendant, the amendment correcting mis¬ 
description will, therefore, not be affected by S. 22 of the Act.® How¬ 
ever, where the case is not one of misdescription, but involves a 
substantial amendment, it will have the effect of adding a new 
party to the suit, and S. 22 of the Limitation Act will apply.® 
However liberal the Court may be in allowing amendments in the 
interest of justice, an amendment will not be allowed which would 

49. Ram Das. v. Cecil Stephetison, (1867) 10 W.R. 366. 

50. Nahin Chandra v. Cecil Stephenson, (1881) 15 W.R. 534. 

1. (1923) 73 I.C. 1027=1923 Bom. 452=47 Bom. 785. 

2. Ibid.; Relied in Nanak Chand v. E. I. Ry. Co., (1925) 89 I.C. 
279=6 Lah. 252=1925 Lah. 441. 

3. Saraspur Manufacturing Co. v. B. B. & C. I. Ry. Co., (1923) 

■ 73 I.C. 1027=47 Bom. 785=1923 Bom. 452. 

4. Gopi Ram v. Beha,ri Ram, (1926) 94 I.C. 762=1926 Cal. 612=30 
C.W.N. 209. 

5. E. I. Ry. V. Ramlakhan, (1924) 3 Pat. 230=1925 Pat. 37=78 I.C. 
312 (Explains difference between misdescription and wrong party) ; cf. 
Saraspur v. B. B. Sr C. /. Ry*» (1923) 73 I.C. 1027=1923 Bom. 452 47 
Bom. 785. 

6. Agent, B. N. Ry. v. Beharilal DuM, 90 I.C. 426=1925 Cal. 716 
=52 Cal. 783. 
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prejudice the rights of the opposite party acquired by the Statute of 
Liinitation.^ 

In a suit against the India General Navigation and Railway 
Company, and the River Steam Navigation Company, for the re¬ 
covery of damages on account of short delivery of goods by them 
as carriers, the plaintiff described the defendants in the plaint as 
the two companies by their joint-agent. When the case came on 
trial, the defendant agent had retired from the service of the com¬ 
panies mentioned, and had in fact left the companies. There was 
no fotmdation for the theory that the suit was in essence brought 
against the two companies, and if the question of limitation had 
arisen in the case, amendment would not have been allowed as it 

was manifest that the suit was not properly framed.® 

An officer representing a particular department of the Govern¬ 
ment who enters into a supply contract with another person is en¬ 
titled to sue for breach of the contract as representing the Govern¬ 
ment.® A social club or an unregistered, and unincorporated society 
or committee must sue or be sued in the name of all its members. 
But, a secretary or member can be sued in his name only if he has 
pledged his personal credit in any way.’^ When a suit is brought 
by the Official Liquidator of a company in liquidation, a mere mis¬ 
description as to the title of the plaintiff can be cured by amendment 
even after the lapse of the period of limitation. 

764. SUITS BY OR AGAINST JOINT HINDU 
FAMILY.—^Where plaintiff and his brother were joint in business, 
and the balance in suit had been struck by the defendant in the 
bahi of the joint shop, it was held that the contract was made by the 
defendant with plaintiff and his brother jointly, and consequently 
the plaintiff alone was not competent to sue for the recovery of the 
joint-debt, and the date of institution must be regarded as the date 
when the amended plaint, impleading the brother as a co-plaintiff 


was filed.^® 

In the case of a joint Hindu family a coparcener, who is not 

. the managing member, is not entitled to sue 

Right of alone as representing the family, and he must 

^^ing^family. join all those interested with him.^^ Where 

a joint-family carries on a tradin g partn er- 

7. Agent, B. N. Ry. v. Beharilal Dutt, 90 I.C. 426=1925 Cal. 716 
=52 Cal. 783; cf. Muhammad Yusaf v. The Himalayan Bank, 18 All. 198 

India General S. N. Sf R. Co. v. Lai Mohan, (1915) 31 I.C. 35= 

43 Cal. 441=22 C.L.J. 241. v ■ j 

9. Mitra’s Limitation Act, Vol. II, p. 960, citing Yequterdo v. 

Clydebank, 1902 A. C. 524 (582). 

10. Ram Sarup v. The Arya Samaj of Dhaunpur, (1925) 47 All. 342. 

11. The M. O. P'. Club v. Sadullah, (1898) 20 All. 497. 

12. (1896) 18 All. 198 (F.B.) ; O.R. 17 All. 292. 

13. Motanmal v. Kirpamal, 79 P.R. 1906. „ , ^ 

14 Alagappa v. Vellian, (1895) 18 Mad. 33; cf. Ktshen Parshad v. 

Har Narain Singh, (1911) 38 I.A. 45 (53)=33 All. 272=9 I.C. 739 (P.C). 
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ship, the minor members are not a necessary party in a snit to re¬ 
cover moneys due to the family firm.^® Decrees obtained in Sttch 
suits by or against the managers of the business will be presumed to 
have been obtained by or against them in their representative capa¬ 
city and will be binding on the whole joint-family,^® Similarly, in 
the case of a joint Hindu family, where the manager or karta of the 
family, having power to do so, enters into a transaction in his own 
name on behalf of the family, he may sue or be sued alone in res¬ 
pect of that transaction.^' The other coparceners are not neces¬ 
sary parties to the suit, and accordingly the joinder of the other 
coparceners as plaintiffs after the statutory period has expired, 
being unnecessary, does not prevent the suit as originally constituted 
from being in time."® Section 22 has no application where, in a 
suit by the manager of a joint Hindu family, the other members of 
the family are brought on record by amendment of the plaint. 
Even in the case of suits concerning immoveable properties the rule 
is now well-established on the authority of Privy Council rulings 
that the manager of a joint Hindu family, acting in the interest of 
the family, so effectively represents all other members of the family 
that the family as a whole is bound.Where, however, the manager 
sues in a representative capacity there should be an indication that 
he has sued in representative capacity, though such indication need 
not appear necessarily in the plaint.’*® If he is sued as represent- 
ing the family in respect of a transaction entered into by him as 
manager of the family, or in respect of joint-family property, it 
must appear that as regards minors, he acted in the litigation in their 
interest, and as regards adults, with their consent, though the con¬ 
sent need not be express, and would be implied if they do not come 


15. Lutchmanan v. Siva, (1899) 26 Cal. 349; also see Anant Ram v. 
Channu Lai, (1903) 25 All. 378; and Lalji v. Keshavji, (1913) 37 Bom. 
340=17 I.C. 193. 

16. Ihid., (1899) 26 Cal. 349. 

17. Kishen Farshad v. Harnarain Singh, (1911) 38 l.A. 45=33 All. 
272=9 I.C. 739 (P.C.); O. R. 29 All. 311; also see Ganga Ram v. Bapu 
Saheb, (1922) 84 I.C. 509=1922 Bom. 354=46 Bom. 1022. 

18. Ibid. 

19. Shep Shankar v. Jaddo Kunwar, (1914) 41 l.A. 216=36 All. 383 
=24 I.C. 504 (P.C.) and Lingan Gowda v. Basan Gowda, (1927) 54 l.A. 
122=51 Bom. 450=101 I.C. 44=1927 P.C. 56; also see Sheik Ibrahim v. 
Rama Aiyar, (1910) 35 Mad. 685=10 I.C. 874 (Right of manager to sue 
on behalf of family) ; and Horilal v. Munman, (1912) 34 All. 549=15 I.C. 
126 (Manager representing family). 

20. Ramyath Dwarkanaih v. Ramrao Balkrishna, (1921) 64 I.C. 966 
=46 Bom. .358=1922 Bom. 281; also See Madhgouda v. Halappa, 1934 Bom. 
178=58 Bom. 348=151 I.C. 370 (2) ; Reid, oil Vithu Dhondi v. Babaji, 
32 Bom. 375=10 Bom. L. R. 505. 
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apply to be joined as parties to the st#i<.** The father of a 
joint Hindu family is competenl! to represewl the family for pur¬ 
poses of litigation in suits.*^ However, a member of a joint Hindu 
family cannot sue alone in respect of a joint cause of action. And 
where one of the three brothers who composed a joint Hindu family, 
brought a suit in his own sole name to recover a joint-debt, but when 
the objection was taken to the non-joinder of other brothers,^ it 
was too late to add them as co-plaintiffs, by reason of S. 22 of the 
Limitation Act, the whole suit was held barred by limitation.^® 
Similarly, where G, sued C, and others, members of a joint Hindu 
family, on foot of a mortgage for sale of the mortgaged property, 
and objection was taken as to non-joinder of an infant of the 
defendant's joint-family as party to the suit within limitation, held, 
that the entire suit should be dismissed as time-barred. The 
members of a Hindu family who are entitled to claim paymerit of 
a debt, whether secured by mortgage or not, occupy the position 
of joint-creditors and are necessary parties to a suit for the recovery 
of such debt. But there is no hard and fast rule that they must 

be joined as plaintiffs.^® 

**Where coparceners who ought to have been joined as plain¬ 
tiffs to a suit are not made parties to the suit, the Court may 
that they be added as parties. But if the suit as regards them would 
then be barred by the limitation, the whole suit must be dismissed as 
time-barred.*'®® However, where the coparceners omitted in the 
suit have no interest in the cause of action; the fact that on objec- 
tion taken, they are impleaded after the expiry of limitation does 
not affect the maintainability of the suit^ In Padam v. Dota Ram 
where the defendant had executed a bond m favour of X and who 
were members of a joint-family, it was held that after partition, 

7t (7uruvawa v Datlatraya, (1904) 28 Bom. 11 (There may be cir- 
cumstences in wHch addition of parties subsequently 'fendantV 

c.) ..d su., er...d .. w., 

(1922) 65 I.C. 367i=1922 Cal. 149. 

22. Mt. Rajwanta v. Rameshar. (1925) 87 I.C. 180 (Oudh). 

23. Kalidas v. Nathu. 7 Bom. 217; also see 

19 Rotn (160'> (Held, that the defendant was entitled to question 

as co-plaintiffs or as defendants). _ a t t ra 

24. Gendanlal v. Bobu Ram, (1912) 13 I.C. • J- 

25. Nathu Lai v. Lala, (1912) 14 I.C. 35 (All.). 

26. S. 745 ante; also see Mulla, 2”- 

Klnthu 7 Bom. 217; Ramsehuk v. Ratnlall, (1881) . i 

V. l^eero, aW) 32 284=4 I.C. 38; Girwar v. Makbanessa. (1916) 1 

P L.T. 468=36 I.C. 542. 

27. 1929 Lah. SOS (S06)=115 I.C. 74=30 P.L.R. 124. 
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if the bond fell to the share of X, he alone could bring a suit on the 
bond, and the impleading of F, as a co-plaintiff after the period of 
limitation did not make the claim barred by limitation. 

But, as noticed in S. 746, ante, objection as to non-joinder must 
be taken at the earliest possible opportunity. Otherwise it may be 
taken as waived. In Guruvayya v. Dattatraya,^^ the Bombay High 
Court held that where a suit is brought by the manager of a joint- 
family, the question of the right of a manager to sue in that capa¬ 
city is rather one of authority, if the other co-sharers are adults, 
and that the right to insist on the other coparceners being brought 
on the record is for the benefit of the defendant so as to insure 
himself against further litigation, and this right is open to the de¬ 
fendant to waive. The Allahabad High Court has taken the 
same view^^; and in a Calcutta case the addition even of a minor 
coparcener after the expiry of the period of limitation as plaintiff 
to a suit was held not fatal to the suit.®® Similarly, where a suit 
was instituted within the period of limitation, against all the adult 
members of a joint Hindu family, but after the expiry of that 
period two more minor defendants were added whose fathers were 
already defendants in the suit, held, that it could not be said that new 
defendants were added, and the suit could not be dismissed against 
the minors.®^ 

765. SUITS FOR PRK-BMPTION.—A claim for pre-emp¬ 
tion if one and indivisible against several vendees, must be decreed 
or dismissed as a whole. Where a suit to enforce a right of pre¬ 
emption in respect of certain lands purchased by one M, and his 
brother S, jointly, was brought against M, personally, and as the 
representative of S, deceased: but .S*, having left a widow, she was 
duly put on record when the case against her was barred by limi¬ 
tation. Held, that the suit must be dismissed as a whole.®® Simi¬ 
larly, where one of the vendees had died before the suit was insti¬ 
tuted, and his heirs were impleaded as co-defendants after expiry 
of limitation, the suit was held barred against the surviving vendee 
equally with the representatives of the deceased vendee.®® In a suit 
for pre-emption in respect of property which had been sold to A,. 

28. (1904) 28 Bom. 11; Followed in Bhola Roy v. Jang Bahadur, 
(1914) 22 I.C. 798 (Cal.). 

29. Pateshri v. Rudra Narain, (1904) 26 All. 528; Tmdad Ahmad v. 

Pateshri, (1910) 37 I.A. 60=32 All. 241 (P.C.); also see Chetan Singh 
V. Sartaj Singh, (1924) 46 All. 709=79 I.C. 1001 1924 All. 908. 

30. Thakurmani v. Dai Rani, (1906) 33 Cal. 1079 (1093) ; see Mulla, 
p. 276. 

31 BanwaTt v. Sukhraj, 1931 All. 585—135 I.C. 248; also Chetan 
Singh'v. Sartaj Singh, (1924) 79 I.C. 1001=46 All. 709=1924 All. 908. 

32. Khan Muhammad v. Muhammad Jan, 104 P.R. 1882; Refd. in 
149 P.R. 1889 and 66 P.R. 18%. 

33. Husain Bibi v. Hakim, (1919) 52 I.C. 587=86 P.R. 1919. 
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B, C, D, and E, the defendants were described as A son of B, C, 
D, and E, The omission to implead B, as a defendant within 
hniitation was held not a case merely of a misdescription of a 
defendant, but of an entire omission to implead a necessary party.^* 
However, a suit barred against one vendee is not necessarily barred 
against the remaining vendees, e.g., where though the sale is joint, 
the price and share of each vendee is specified in the deed of sale.^^ 
Where in a suit for pre-emption, one of several vendees is omitted, 
or not impleaded till after the expiry of the period of limitation, 
and the suit has become barred by time, the mere fact that the plain¬ 
tiff was a minor is no ground for extension of time.^*" In a suit for 
pre-emption, if the transferee from the original vendee (by assign¬ 
ment of a date before, and not after the institution of suit), is added 
as a party, the claim as against the transferee must be held to have 
been instituted only when he was added as a party: and the starting 
point of limitation (under Art. 120) against him is the date of the 
t^^Dsfer made by the original vendee in favour of the transferee. 


Mortgage suits, 
(i) Parties inte 
rested. 


766. (i) Order 34, Rule 1, Civil Pro¬ 
cedure Code, provides that 


‘‘subject to the provisions of this Code all persons having an interest either 
in the mortgage security or in the right of redemption shall be joined as 
parties to any suit relating to the mortgage”. 

This rule is not concerned with the question whether the plaintiff 
had or had not notice of the existence of the person whom he omitted 
to plead.®® If fresh parties are joined merely for the purpose of 
safeguarding the rights subsisting between the original parties and 
others claiming generally in the same interest the determination 
(by application of the provisions of S. 22 of the Limitation Act) 
of the date of institution of the suit as regards such freshly joined par¬ 
ties does not ordinarily affect the right of the original plaintiff to 
continue the suit*®; and in Thakurmani Singh v. Dai Rani Koeri,^^ 
the Calcutta High Court held that the fact that an infant grandson 
of the plaintiff in a suit on mortgage and purchaser of a portion 


34. Ja-wala Das v. Go pal Lai, (1925) 88 I.C. 555=1925 Lab. 343= 
26 P.L.R. 447. 

35. Brij Lai v. Massan, (1909) 1 I.C. 91=6 P.R. 1909 (Sale held 
to be a divisible transaction) . 

36. Niaz AH Khan v. Muhammad Afzal Khan, (1923) 73 I.C. 364 
=1924 Lah. 230; also see Husain Bibi v. Hakim, (1919) 52 I.C. 587=86 
P.R. 1919. 

37. Karam Dad v. Ali Muhamtnad, (1913) 18 I.C. 70=31 P.R. 1913 

=61 P.L.R. 1913 (F.B.). 

38. Gendanlal v. Bahu Ram, (1912) 13 I.C, 197 (199). 

39. Guruvayya v. Dattatraya, 28 Bom. 11. 

40. 33 Cal. 1079 (1093). 
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of the mortgage property had been made parties to the suit after 
limitation had expired was not fatal to the suit.'*^ But, it was hefd 
in Gendan Lai v. Babii Ram,^^ that 

• 

“where the interest of the person who ought to have 'been but has not been 
made a party to the suit is inseparable from the interests of the persons 
who have been made parties it is not practicable to deal with’ the claitri as 
regards the interests of the persons before the Court”; 

and finding that the plaintiffs were bound to implead within time a 
person who had acquired an interest in the mortgaged property, the 
person omitted being the minor son of a person who had been made 
a defendant, the suit was dismissed. However, in a later case it was 
observed that parties not on the record may be sufficiently re¬ 
presented by the original plaintiffs; and if the claim against the 
original defendants, the only defendants against whom relief is 
claimed, is not barred by limitation, there is no reason why the suit 
should not proceed—iSee Nathi Lai v. Lala.^^ There is no hard 
and fast rule that the persons not on record, who are necessary par¬ 
ties to suit under O. 34, R. 1 must be plaintiffs. 

“It has been ruled repeatedly in all parts of India that if of several persons 
jointly interested in the subject-matter of a projected suit one refuses to 
join as plaintiff he may be made a defendant. 

Their Lordships of the Privy Council held in Kishan Parsad v. 
Harnarain Singh,^^ that in a joint Hindu family, the managing 
members have power to make contracts in their own names in the 
course of family business, and they are entitled to enforce those 
contracts without joining in the suit with them either as plaintiffs 
or defendants the other members of the family. And, following 
this authority, a Full Bench of the Allahabad High Court have 
held that 

“both on principle and authority, .... the manager of a joint Hindu 
family suing as such can maintain a suit alone for the recovery of a 
mortgage debt due to the family, and that the suit can be maintained 
against the manager of a joint family alone to enforce a mortgage against 
property belonging to the family. If the manager sufficiently represents 
the family, the provisions of O. 34, R. 1. are complied with”.**® 


41. Thakurmani Singh v. Dai Rani Koeri, 33 Cal. 1079 (1093); 
Relied on 28 Bom. 11. 

42. (1912) 13 I.C. 197 (199). 

43. (1912) 14 I.C. 35 (38). 

44. Ibid., 14 I.C. 35 (37). 

45. 33 All. 272=9 I.C. 739=38 I.A. 45 (P.C.). 

46. Horilal v. Munntan Kunwar, (1912) 34 All. 549 (571) =9 A.L.J. 
819=15 I.C. 126 (F.B.) (In this case, the sons were added as defendants 
at a time when the suit against them would have been barred by limitation) ; 
also see Rajzvanta v. Ranieshar, 12 O.L.J. 235=1925 Oudh 440. 
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(») It cannot be denied, therefore, that a mortgagee can sue 

to recover the mortgage-money due on a 
(ii) Right of suit bond taken in his sole name without joining 

^ J^ortQAget on other members of the family, even though 

•nam* ” might be a member of an undivided Hindu 

tiEinc* ^ 

family.^^ The Privy Council decision 
above noticed supports this view.^® A similar view was taken in 
Gopal Das v. Badri Nath.*^ And, it has been held not merely on 
the ground of a managing member of the family representing the 
other members, but on broad grounds that a mortgagee is entitled 
to sue on a mortgage obtained by him in his sole name even 
where he is living separately from his brothers, and "the mere 
fact that his brothers had an interest in the funds, would afford no 
defence to the mortgagor in a suit filed on the mortgage”.®® 


(iii) But, when a right accruing to a single person from a 

covenant in his favour devolves on his death 
(iii) Suit by heirs of f |}5 heirs in several shares. 


of 

against mortgagor. 


tbe cause of action is by operation of law 

transferred to a number of persons who 
constitute one heir.^ One of several heirs of a mortgagee cannot 
claim the mortgage debt without joining all heirs as parties. 
In such a case the ordinary rule applies 


"that if a plaintiff sues to recover property which is the joint property of 
two or more persons, and he omits to join all proper and necessary parties, 
and if when the case comes to trial, the rights of those who ought to be 
added as parties to the suit are barred by limitation, the suit must be 
dismissed for want of proper or defective joinder of parties**.^ 

The Patna High Court takes the view, that O. 1, R. 9, Civil Pro¬ 
cedure Code, is subordinate to O. 34, R. 1, which makes it impera¬ 
tive that in a mortgage suit all persons Interested in the mortgage 
security shall be joined as plaintiffs.® A mortgage is indivisible, and 
if upon the record there be not found all parties entitled to a share 
of the money due under the mortgage, the suit must be dismissed 
in its entirety.* 

47. Adaikkalant Chetii v. Marimitthu, 22 Mad. 326=9 M.L.J. 31. 

48. Adaikkalant Chetti v. Subban Cheiii, (1915) 26 I.C. 35 (37) =27 
M.L.J. 621. 

49. 27 All. 361=2 A.L.J. 3. 

50. Adaikkalant Chetti v. Subban Chetti, (1915) 26 I.C. 35 (37)=27 
M.L.J. 621. 

1. Mt. Bhagela v. Abdul Rahman, (1916) 36 I.C. 77 (Pat.); also 
see and cf. Mahabala v. Kunhanna and Subbanna, (1898) 21 Mad. 373 (Suits 
by some of the heirs of real mortgagee, not bad for nonjoinder of plain¬ 
tiff’s brother and not barred by limitation save as to claim for rent) . 

2. Mt. Bhagela Koer v. Abdul Rahman, (1916) 36 I.C. 77 (Pat.) 
fCase-law collected and discussed). 

3. Girwar Narain v. Makbul-un-nissa, (1916) 36 I.C. 542 (Psit.). 

4. Ibid., 36 I.C. 542 (543, 544) ; Followed Ahimsa Bibi v. Abdul 
Kader, (1901) 25 Mad. 26 (35) and Ramsebuk v. RamXal, (1881) 6 Cal. 815, 
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(iv) Where the mortgagee is suing against the several 

heirs of the mortgagor, and some of the 

gagei againJ't "hei^s ^dded subsequent to the 

of mortgagor. original plaint, and after the claim as against 

the added heirs is barred, the result is not 
a dismissal of the suit even against the original defendants. And 
if the suit was properly brought by the plaintiff to enforce pay¬ 
ment of money charged upon immoveable property within limita¬ 
tion, the money being specifically charged on the whole property, 
it is liable to be sold in satisfaction of the mortgage in priority 
to the satisfaction of any interest derived from the mortgagor 
subsequent to the date of the mortgage. In this way a decree can 
be given against all the heirs of the mortgagors, even though 
some of them were joined as parties after limitation.® But, this 
view is hardly correct, and it has been held in a later Division 
Bench ruling of the same High Court, that the effect of non¬ 
joinder of some of the heirs of the mortgagor was that the mort- 
gagor lost his right to enforce the mortgage charge against that 
part of the security which was represented by the shares of the 
excluded heirs, but that the mortgagee was still entitled to 
enforce his charge against the rest of the property, and there 
was no bar to the jurisdiction of the Court to entertain the suit 
as framed.® In Sanwale Singh v. Ganeshi the suit by mort¬ 

gagee against one of the two sons of the mortgagor, who had 
separated after the death of their father and each became pos¬ 
sessed of half the property, was held not bad for non-joinder: and 
the mortgagee was held entitled to recover the whole debt from 
A*s share of the mortgaged property. 


(v) In a suit for redemption of mortgage all the mortgagees 

Suit for redemp- ''epresentatives are necessary 

tion of mortgage. parties, but not all the mOYtgagoTS, If one* 

of the mortgagees is not made a party, the- 
suit should be dismissed for non-joinder.® But, where a suit for 
redemption is brought by some of the heirs of the mortgagor, and 
the remaining heirs are not made parties to the suit within time, 
S. 22 will not operate to bar the whole suit, where the added parties 
are impleaded as pro forma defendants, no relief being sought 
against them.® But in Bhaudin v. Sheikh Ismailf^ it was held that 


5. Virchand v. Kondu, (1915) 31 I.C. 180=39 Bom. 729. 

6. Mt. Sahdiiralli v. Sadashiv, (1919) 51 I.C. 223=43 Bom. 575 (In. 
this case the defendants were all divided in interest) . 

7. (1913) 20 I.C. 41 (All.). 

8. Saeed-ud-din Khan v. Hiralal, (1914) 24 I.C. 25 (All.). 

9. Shivuhai Rajaram v. Shiddeszvar, (1921) 61 I.C. 590=23 Bom.. 
L. R. 405=45 Bom. 1009=1921 Bom. 152. 


10. (1887) 11 Bom. 425. 
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all persons interested in a property which it is sought to redeem or 
recover on payment of a charge, are necessary parties, as otherwise 
the possessor may be exposed to many suits upon the same cause 
of action. 


(vi) In a suit to enforce a mortgage lien against the property, 

- - , , it would not be material if the suit instituted 

Suit for sale by • • * 1 . 

mortgagee. against the mortgagor s minor son, is sub¬ 

sequently amended to include the widow and 
daughter of the mortgagor (a Muhammadan). The plaintiff 
could have obtained in the suit as originally filed the full relief 
inasmuch as the money was specifically charged upon the pro- 
perty.^^ In Alam Singh v. Gokal Singh,^^ a subsequent mortgagee 
had been omitted from the suit. It was held that this omission was 
not fatal to the suit, and the result of the omission would be that 
the portion of the property mortgaged to the subsequent mortgagee 
could not be held liable for the plaintiff’s claim. It was observed 
that 


“the case of a mortgagee suing to recover the amount of his mortgage is 
different from that of a mortgagor seeking to redeem. The former can 
enforce his mortgage against any part of the mortgaged property and 
relinquish any other part of the property. In the case of a mortgagor he 
must redeem the property in the hands of all the mortgagees or their 
representatives and he cannot be allowed to claim his part of the property 
from some of the mortgagees only‘’.i3 

In Hari Kishen Bhagat v. Velait Hossein ,where a purchaser from 
the mortgagor of one of the mortgaged properties (subsequently 
released by the mortgagee from his lien) was not made a party to 
a mortgage suit by the mortgagee, it was held that the mortgage 
should be treated as split up, and it was not proper to dismiss the 
suit for non-joinder, but to apportion the mortgage debt between 
the two properties. The addition after the expiry of the period 
of limitation of an infant member of a Mitakshara family as 
plaintiff to a suit on a mortgage is not fatal to the suit.^® 

Where subsequent to the date of a mortgage, different per¬ 
sons had become interested in different fragments of the equity of 
riedemption, all that the owner of any portion of the equity of 
redemption is entitled to ask is that not more than a rateable part 


11. Virchand v. Kondu, 39 Bom. 729—31 I.C. 180. 

12. 21 I.C. 271=35 All. 484=11 A.L.J. 749. 

13. Saeed-ud-din v. Hiralal, 24 I.C. 25 (All.); cf. Shivubai v. 
Shiddeswar, 45 Bom. 1009=1921 Bom. 152=61 I.C. 590. 

14. (1903) 30 Cal. 755. 

15. Thakurntani Singh v. Dai Rani Koeri, 33 Cal. 1079; Folld. Guru- 

vayya v. Dattatraya, 28 Bom. 11; also sec Harilal v. Munman, (1912) 34 
All. 549=15 I.C. 126=9 A.L.J. 819 (F.B.) (Manager representing 

family, suit would not fail by reason of non-joinder of the other members 
of the family), 
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of the mortgage debt should be thrown upon the property in his 
hands.The mortgagees cannot claim to throw the entire burden 
upon a portion of the mortgaged premises, because by reason of 
their own laches they have lost their remedy against the remainder.^'^ 
Where, therefore, a purchaser of a portion of the equity of redemp¬ 
tion is added as a party (defendant) not by the Court, but upon 
an application by the mortgagee after the prescribed period of 
limitation, although the mortgage suit is barred as against the added 
defendant yet such mortgagee is entitled to succeed in respect of 
a proportionate part of his claim as against the remaining owners 
of the equity of redemption.In Baldeo Parshad v. Bhola Nath, 
the Allahabad High Court has held that O. 34, R. 1, Civil Procedure 
Code, is expressly made subject to other provisions of the Code 
which include O. 1, R. 9, and where it is possible for the Courts 
to do justice between the parties before it, they should do so, and 
should not make O. 34, R. 1, a ground for dismissing the entire 
suit.^® 

767. Although in an action on contract all the parties jointly 

interested therein ought to be brought before 
rong independ- Court, the rule is held otherwise in an 

action for damages independent of contract.^*^ 
The same view is also supported by the decision of the Calcutta High 
Court in the case of Hrisikes Singha v. Sadhu Charcm Lohar,^^ all 
these decisions have been again relied upon in Fafik Chandra Rai v. 
Atlas Bibi,^^ where it was held that 

“where several persons are entitled to sue in respect of a wrong done to 
them jointly, as for instance, in the case of injury to their joint property 
by trespass, conversion or negligence, it is not necessary that they should 
all join as plaintiffs in the action. Any one of the parties is entitled to 
maintain a suit in so far as he has been damnified by the alleged tortious 
act of the defendant”, 


16. Imam AH v. Baij Nath, (1906) 33 Cal. 613. 

17. Ibid. 

18. Ibid.; cf. 6 Cal. 815 and 14 Cal. 791. 

19. It was held, that where the owner of five-ninth of mortgagee 
rights instituted a suit within the period of limitation for recovery of the 
mortgage amount but applied for impleading the owners of the remaining 
four-ninths only, after the expiry of period of limitation, the entire suit 
was not liable to be dismissed, notwithstanding the provisions of O. 34, 
R. 1, Civil Procedure Code, but a decree should be given to the plaintiffs 
for five-ninths of the mortgage amount. 

20. Jagdeo Singh v. Padarath, (1897) 25 Cal. 285; also see Harihar 
V. Bholi, 6 C.L.J. 383 (392) and Ram Gopal v. Raglmnath, 2 C.L.J. 496; 
also see Roberts v. Hplland, (1893) 1 Q.B. 665, cited in 21 Mad. 373 (381). 

21. 2 C.W.N. 80. 

22. (1912) 14 I.C. 478 (Cal.). 
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'‘In such an action dismissal for want of a co-plaintifF is unknown. 
“The non-joinder of a plaintiff in an action for wrong independent of con¬ 
tract may be a ground for insisting on the person being joined as plaintiff; 
but if that objection be not taken at; the time and in the way provided by 
law, the defendant is liable for such portion of the damages as have been 
incurred by the plaintiff alone .^' 2 * 

Where a suit for property in the possession of several persons 
was brought by the plaintiff against one of those persons only, and 
these latter were added as defendants after the institution of the 
suit, and after the expiry of the period of limitation for a separate 
suit on the same cause of action against the other persons in posses¬ 
sion, held, that the suit must be dismissed as against the defendants 
subsequently added, but the decree against the original defendants 

was affirmed?® 

In Mahabala v. KunJianna,^^ English authorities are discussed, 
and it was held that a tenant-in-common may sue a wrong-doer 
upon a tort without joining other injured persons. 

768. SUITS FOR PARTITION. —In a suit for partition 
it is necessary that all interested parties should be joined either as 
plaintiff or as defendants.®^ 

On the death of a Muhammadan all his heirs became tenants- 
in-common of his estate; and, a suit by one of several heirs of a 
deceased Muhammadan to recover his share in the estate left by 
the deceased is practically a suit for partition, and all the other 
heirs of the deceased must be impleaded as parties to the suit. If 
some of the heirs are not joined, the suit cannot proceed. Where 
their joinder becomes impossible, owing to lapse of time, the suit 

must be dismissed.®® 

In a suit for partition, where there had been a sale of a portion 
oi nne coparcener's property in Court-auction, the auction-pur¬ 
chaser was held to be a necessary party, and the failure to miplead 
the purchaser had the effect of rendering the whole suit liable 
tp be dismissed.^ Eju^ept possibly in the case of an assignment by 
the other surviving partner or partners it is not competent to one 


23. Mitra's Limitation Act, Vol. II, p. 966; citing Roberts v. Holland, 
(li093) I Q,B.D. 665. 

24. Jagdeo Singh v. Padarath^ (1897) 25 Cal. 285 (289); also see 

Harihar v. Bho.li, (f907) 6 C.L.J. 383. 

25. Obhoy Churn v. Kritgrjtha Moyi, (1881) 7 Cal. 284; Reid. 

Cal. 235 <233). ^ ^ .xt c ^ 

26. 21 Mad. 373=8 M.L.J. 139=7 Ind. Dec. (N.S ) 620. 

27 hfokeinmad Ahmad v. Ansar Mohammad, (1920) 56 l.C. 

O.Iv.y. Q.C, 62. 

28. /W., 56 LC. m (306>;=23 Q.C. 62. 

90. Bhagvfwuhs v. Todtpaifi, (1909) 4 l.C. 392-^33 Mad. 246. 
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only of two or more surviving partners to sue for a debt due to 
the firm.^® 

769, SUIT FOR POSSESSION.—Where a suit for pro¬ 
perty in possession of several persons was brought by the plaintiff 
against one of those persons only; and, after the institution of the 
suit, and after the period of limitation prescribed for a separa.te 
suit on the same cause of action against the other persons in 
possession had elapsed, these latter were added as defendants, it 
was held that the suit must be dismissed as against the added de¬ 
fendants, on the ground that it was barred by limitation.^^ If the 
person first sued is not really in possession, and other persons 
found to be in possession are substituted as defendants 
in the suit, the suit is commenced against that person at the time 
he is made a defendant and not before.®^ Thus, where in a suit in 
ejectment against A., B was added as a party on the statement 
of A, that the property was usufructuarily mortgaged by A to B, 
who was in possession as such mortgagee, and when B was 
impleaded, more than twelve years had elapsed since the disposses¬ 
sion of plaintiff by A; held, that the plaintiff's suit was barred by 
time.®^ In a suit for possession by partition, if a necessary party 
is joined after the suit as against him was barred, the suit ought 
to be dismissed.®^ The rule is laid down by the Patna High Court, 
on a review of the case-law, that 

“if a plaintiff sues to recover property of two or more persons, and he omits 
to join all proper and necessary parties, and if when the case comes to 
trial, the rights of those who ought to be added as parties to the suit are 
barred by limitation, the suit must be dismissed for want of proper or 
defective joinder of parties”.®® 

Where a Hindu Mitakshara father brought a suit for a declaration 
of his title to certain land, for the correction of certain entries in 
a Record of Rights, and in the alternative for recovery of posses¬ 
sion, without joining his undivided sons as parties, in his own name, 
and in his own right and not as the karta of the family, held, that the 
sons were necessary parties, and that as the addition of the sons 
could not be made without subjecting the suit to the bar of limita¬ 
tion, the suit must fail.®® However, where plaintiff claimed 
possession of certain immoveable property as head of the family 
in which his brother was entitled equally with the plaintiff to a 

30. Imam-ud-din v. Liladhar, (1892) 14 All. 524=12 A.W.N. (1892) 

104. 

31. Ohhoy Churn Nundi v. Kritartha, 7 Cal. 284. 

32. Raj Kishoree v. Buddun Chunder, (1866) 6 W.R. 298. 

33. Thekkian Rangacharlu v. Muthukarnapan Kothan, (1912) 16 I.C. 
420 (Mad.). 

34. Duri Bhagvanultn v. Tadepatri, 33 Mad. 246=4 I.C. 392. 

35. Mt. Bhagela Koer v. Ahdul Rahman, (1916) 36 I.C. 77 (Pat.); 
Folld. in Girwar Narain v. Makhut-un-nisfsa, (1916) 36 I.C. 542 (Pat.). 

36. Jagat Narain Singh v. Udit Narain, (1913) 20 I.C. 262 (Cal.). 



S. 22] 


Computation of Period of Limitation. 


833 


share, held, that the suit did not necessarily fail by reason of non¬ 
joinder of plaintiff's brother, as }w objection on this ground had 
been pressed by the respondent until the Court in appeal suggested 
that he ought to have been made a party.®^ 

770* SUIT BY OR AGAINST IDOL OR TEMPLE,— 
Inasmuch as an idol is a juristic person capable of holding property, 
a suit respecting property in which an idol is interested is properly 
brought or defended in the name of the idol, although ex necessi¬ 
tate rei the proceedings in the suit must be carried on by some 
person who represents the idol, usually the manager of the 
temple in which the idol is installed.®® Where the Mahant of an 
idol is a minor and a person appointed to supervise the management 
appoints a guardian of the property on the minor’s behalf, a suit 
brought by such guardian as next friend in the name of the idol 
and not in the capacity of a trustee or shebait for recovery of pro¬ 
perty belonging to the idol is competent.®® The real plaintiff is 
the idol, and a person suing on behalf of the idol is not personally 
interested in the suit any more than is the next friend or guardian 
of a minor,^® 

However, their Lordships of the Privy Council have pointed 
out in the case of Jaqadindranath Roy v. Hemanta Kumari Debi,^^ 
that 

^'the possession and management of the dedicated property belong to the 
shebait. And this carries with it the right to bring wdiatever suits are 
necessary for the protection of the property. Ever^' such right of suit is 
vested in the sbebait, not in the idol”. 

Accordingly, where it was clear on the plaint that the suit was 
brought against the defendant because, as a shebait of the goddess, 
he had preferred a claim successfully, the idol was not a necessary 
party to the suit, nor were the other shebaits of the idol necessary 
parties, as they were not parties to claim proceedings.'^® A suit 
brought on behalf of the idol in the name of the 
manager of the idol would not warrant the dismissal of 
the suit; but the plaint may be amended by correcting the des- 

37. Pateshri Partap v. Rudra Narain, (1904) 26 All. 528; s.c. on 
appeal 32 All. 241=37 I.A. 60 (P.C.). 

38. Jodhi Rai v. Basdeo Parshad, (1911) 33 All. 735=8 A.L.J. 817 
=11 I.C. 47 (F.B.). 

39. Sheo Ramji v. Sri Ridhnath, (1923) 71 I.C. 480=1923 All. 160 
=45 All. 319=21 A.L.J. 148. 

40. Jodhi Rai v. Basdeo Parshad, 33 All. 735^^8 A.L.J. 817 11 I.C. 

47 (F.B.) ; Reid, in Sheo Ramji v. Ridhnath, 71 I.C. 480=1923 All. 160 

=45 All. 319=21 A.L.J. 148. 

41. 32 Cal. 129=31 I.A. 203 (P.C.); Reid, in Dinahandhu Nandi 
V. Chamiraddi Mijji, (1916) 34 I.C. 548 (Cal.); also see Administrator- 
General v. Balkissen, (1924) 84 I.C. 91=51 Cal. 953=1925 Cal, 140 (Ap¬ 
pointment of shebait : right to, sue Jor possession) . 

42. Bidhu ’Sekhar v. Kuloda Prasad, (1919) 50 I.C. 525=46 Cal. 877. 

105 
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cription. Similarly, in the case of a defendant, such am amend¬ 
ment would not have the effect of introducing a third party on the 
record.^® Where two persons were mentioned as plaintiffs in the 
original plaint, and, by amendment the name of the temple was 
added as plaintiff, retaining the names of the original plaintiffs as 
the wahkvatdars of the temple, it was held that no question of 
limitation arose in the case, in the case of an amendment of plaint 
when the description of the plaintiff was corrected, and when 
there was no substitution or addition of a new plaintiff within the 
meaning of S. 22, Limitation Act.^* 

In Mad ho Ram v. Jagat Singh,^^ where a suit for pre-emption 
was brought on sale of endowed property, the Allahabad High 
Court held that the idol was a necessary party, and unless it was 
impleaded as a defendant, the suit must fail on the ground that a 
decree cannot be recorded against a party who is not actually before 
the Court. 

The Madras High Court held in Siibra/maniya Aiyar v. Subba 
Naidu,^^ that when the cestui que trust is substantially on the 
record of a suit from the beginning, the rectification of the original 
improper representation by a proper representation cures all the ori¬ 
ginal technical defects with effect from the date of institution of the 
suit; the rectification cannot be treated as the addition of a new party 
so as to attract the penal provisions of S. 22 of the Limitation Act. 
This was relied on in Kanda Ponnappa v. Venkatasesha Aiyar*"^ for 
the view taken that where some persons who have an interest in 
a trust sue to enforce the rights of the trust, the subsequent addi¬ 
tion of more representatives out of time is not within the mischief 
of S. 22 of the Limitation Act. The Privy Council ruling in 
Meyappa v. Suppramaniam^^ was distinguished. But, in See- 
rangathanni v. Vaithitinga^^ Wallis, C.J., expressed his inability 


43. 33 All. 735 (F.B.) ; Reid, in 50 I.C. 525, supra; cf. Seeranga- 
thanni v. Vaithilinga, (1921) 63 I.C. 104=40 M.L.J. 532=13 L.W. 392; 
also see Kuarmani v. IVasif AH, (1915) 28 I.C. 818 (Amendments made 
with leave of Court, do not amount to addition or substitution of a new 
plaintiff) . 

44. Bakaramy. Ramchandra, (1923) 71 I.C. 39=1923 Nag. 96. 

45. (1919) 52 I.C. 18. 

46. 21 I.C. 421=25 M.L.J. 452=14 M.L.T. 437; Folld. in Kanda 
Ponnappa v. Venkatasesha Aiyar, 50 I.C. 353=9 L.W. 377=1919 M.W.N. 
435; but dissented in Seerangathanni v. Vaithilinga, (1921) 63 I.C. 104= 
13 L.W. 392=40 M.L.J. 532. 

47. (1919) SO I.C. 353=9 L.W. 377. 

48. 35 I.C. 323=43 I.A. 113 (P.C.), on the ground that “the Privy 
Council held that if the institution of suit was by persons who had no 
locus standi, the addition of proper persons out of time would not cure the 
defect”. 

49. (1921) 63 I.C. 104=40 M.L.J. 532=13 L.W. 392. 
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to accept the view taken in Suhramania v. Subba,^^ and followed in 
Kanda Ponnappa v. Venkatasesha lyer^ 

“that the decision of the Privy Council in Peary Mohan v. Narendra Nath^-^ 
is authority for the proposition that in a suit by an alleged trustee of a temple 
to recover moneys belonging to a temple the real trustee may be substituted 
for the alleged trustee, and the suit continued notwithstanding that the 
period of limitation had expired at the date of such institution”. 

This view, in the opinion of Wallis, C.J., is opposed to the provi¬ 
sions of S. 22 and to the decision of the Privy Council in Meyappa 
V. Sup pram anian,^ and Peary Mohan v. Narendra Nath.^ 

771. SUITS BY CO-HEIRS.—A Full Bench of the Allaha¬ 
bad High Court held in the case of Kandhiya Lai v. Chanda,'*^ 

“that when, upon the death of the obligee of a money-bond the right to 
realise the money has devolved by inheritance in specific shares upon his 
heirs, each of such heirs cannot maintain a separate suit for the recovery 
of his share of the money due on the bond”. 

This view was concurred by the Madras High Court in Ahimsa 
Bibi V. Abdul Kader,^ 

“influenced mainly by the general principles of English and Indian law 
bearing on the question and a consideration of the serious hardship and 
inconvenience which will result from a contrary doctrine in the case of 
Hindus and more particularly in the case of Muhammadans".® 

Section 22 of the Limitation Act in terms applies as well to plain¬ 
tiffs suing in their representative capacity as in their personal 
capacity.^ Accordingly, where in a suit by heirs of a deceased 
Mahomedan, where the suit was originally filed in time by one heir, 
but she withdrew in favour of another heir subsequently made co¬ 
plaintiff beyond time of limitation, the suit was held barred under 
S. 22.® The second plaintiff in this case was held properly joined 
as party plaintiff. When one or more heirs sue, there is no objec¬ 
tion to joining all to make the representation complete.® Payment 
to one of the co-heirs of a promisee under a bond would not dis¬ 
charge the promisor from his liability.^® Similarly, where property 


50. 21 I.C. 421=25 M.L.J. 452. 

1. 50 I.C. 353=9 L.W. 377=1919 M.W.N. 435. 

1-a. 37 Cal. 229=5 I.C. 404 (P.C.). 

2. 35 I.C. 323=43 I.A. 113 (P.C.). 

3. 37 Cal. 229=5 I.C. 404 (P.C.). 

4.. (1884) 7 All. 313=5 A.W.N. (1885) 34 (F.B.). 

5. (1901) 25 Mad.- 26. 

6. Ibid.; Per Bhashyam Ayyangar, J,: (1901) 25 Mad. 26. 

7. Paima Bai v. Pirhhai, (1897) 21 Bom. 580. 

8 . Ibid. . . , 

9. . Ibid. 

10. 41 Mad. 637=45 I.C. 419=34 M.L.J. 351. 


• ^ 
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is mortgaged to a person who subsequently dies leaving two or more 
heirs jointly entitled to his estate, payment made by the mortgagor 
of the amount due on the mortgage to one of those heirs without 
the concurrence of the rest does not amount to a valid discharge of 
the mortgage. 

In a suit for arrears of rent the tenancy ought to be represented 
in its entirety before a decree can be made binding on the tenure. 
Where in such a suit some of the tenants, who are necessary parties, 
are not before the Court, the plaintiff is not entitled to a decree 
against such of them as are before the Court.^^ Joint-tenants are not 
always jointly and severally liable for the whole rent.^® But even 
assuming that one of several joint-tenants is liable for the whole rent, 
it does not follow, that when land is let out by A to B, upon the 
death of every one of his heirs is liable for the whole rent.^** 

772. SUITS BY CO-OWNERS.—Co-owners of property 
must join in a suit to recover their property. In a suit for parti¬ 
tion {See S. 768, ante')^ by purchaser of part from one parcener to 
enforce his right, the alienee of portion of property in execution 
sale was held to be a necessary party, and where he was joined 
after the suit as against him was barred, the whole suit was dis¬ 
missed.^^ The Madras High Court held at one time that where 
plaintiff sued as a member of an undivided family without joining 
the other co-owners as party to a suit for recovery of property, the 
plaint should be amended as he was not entitled to sue alone,^® and 
even where a suit was based on a contract in name of a particular 
member of an undivided family all the other members were neces¬ 
sary parties, and the suit must be dismissed where the other mem¬ 
bers were joined as parties after the period of limitation. How¬ 
ever, the powers of a managing member, and of a member in whose 
name a particular contract stands, to sue alone without joining the 
others, is now recognized {See S. 764: Suits by or against joint 
Hindu family).But, apart from the powers of a manager, the 
general proposition stands that where all the members of a joint 


11. Banamali Satpathi v. Talua Ramhari, (1920) 55 I.C. 841=1 P.L. 
T. 102=5 P.L.J. 151. 

12. Siirendra Nath v. Aghore Nath, (1921) 62 I.C. 464=25 C.W.N. 

525. 

13. Kanshi Kinkar Sen v. Satyendra Nath, (1910) 7 I.C. 840 (Cal.). 

14. Ibid. 

15. Duri Bhagavanulu v. Tadepatri, (1909) 33 Mad. 246=4 I.C. 392. 

16. Angamuthu v. Kulandavelu, (1899) 23 Mad. 190; Folld. Alagappa 
V. Vellian, 18 Mad. 33 (35) ; cf. Sheikh Ibrahim v. Rama Aiyar, 35 Mad. 

685. 

17. S. 764, ante: citing Kishen Parshad v. Harnarain Singh, 38 I.A. 
45=33 All. 272=9 I.C. 739 (P.C.); Ganga Ram v. Bapu Saheb, (1922) 
84 I.C. 509=1922 Bom. 354=46 Bom. 1022; Shep Shankar v. Jaddo Kun~ 
zijar, (1914) 41 I.A. 216=^36 All. 383=24 I.C. 504. 
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Hindu family enter into a contract for instance as partners, then 
all of them must be added as parties in a suit to enforde the same.^* 
A distinction is drawn in cases based on contract, and in actions 
in tort.^® 

The Madras High Court has held in Selambayi v. Sangu,^^ 
that one of several co-owners who is in possession of property can 
maintain an action for injunction against an intending trespasser 
without joining the other co-owners as plaintiffs. Sadasiva 
Aiyar, J., observed that distinctions between the rules of procedure 
in ‘Veal*’ and “personal” actions, from the English Law should not 
be introduced in India; and he was of opinion that the rule as to 
several “heirs” of a deceased owner taking as “one heir”, known 
to English law is not followed in either the Muhammadan or the 
Hindu systems of law,^^ In Pateswari Pratap v. Rudra Narain,^^ 
the Allahabad High Court held that one member of a joint Hindu 
family can maintain a suit in ejectment against trespassers though 
he did not sue as manager of the family; and a similar view has 
been taken by the Calcutta High Court in Radha Parsad v. Esuf.'^^ 
But, the Bombay High Court has held that a co-sharer who is 
manager cannot, even with the consent of his co-sharers, maintain 
a suit for himself, or in his own name to eject a tenant who has 
failed to comply with a notice calling on him to pay enhanced rent.^* 
Similarly it has been held by the Calcutta High Court that in a 
suit to recover rent due to the family all the co-sharers are neces¬ 
sary party to the suit.^® Where in a -suit by one co-sharer for 
recovery of his half share of the arrears of rent, the other co-sharers 
were impleaded as pto foTtyia defendants, and subsequently trans¬ 
posed as plaintiffs, held, that the case was governed by S. 22 (1) 
of the Limitation Act, and that there was no question of a bar by 

time.''® 


18. Ratnsehuk v. Ratnlal, (1881) 6 Cal. 815; also see S. 761: Suits 
by or against firms” and S. 764: “Suits by or against joint Hindu 

family”. 

19. See S. 767, ante: “Wrong independent of contract”. 

20. (1916) 35 I.C. 147=3 L.W. 542; Followed Ahmed Saheb v. 
Magnesite Syndicate, 29 I.C. 60 (Mad.) ; cf. Mt. Bhagela v. Abdul Rah-^ 
man, (1916) 36 I.C. 77 (Pat.). 

21. Selambayi v. Sangu, (1916) 35 I.C. 147 (148). 

22 . 26 All. 528=1 A.L.J. 543=1904 A.W.N. 119. 

23. (1881) 7 Cal. 414; also see Darsun Singh v. Durbijoy Singh, 
(1909) 9.C.L.J. 623. 

24. • Balkrishna Sakharam v. Krishna Dabholkar, (1896) 21 Bom. 154. 

.. 25. Gopai V. Macnaghten, (1881) 7 Cal. 751 and Mir Tapuraii v. 

(ropt NofayCbn, (1907) 7 C.B.J. 251. 

26. Rambeas Tewiri v. Akhauri Rat, 139 I.C. 535=^1932 Pat. 304 
13 P.L.T. 392. . • 
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773. SUITS BY CO-EXECUTORS. —Their Lordships of 
the Privy Council have held in Soona Mayna Meyappa v. Soona 
Nuvena Suppramanian,^'^ that an executor derives his title and 
authority from the will of his testator and not from the grant 
of probate. The personal property of the testator, including all 
rights of action, vests in him upon the testator’s death and conse¬ 
quently he can institute an action in the character of executor before 
he proves the will. An administrator, on the other hand, derives 
title solely under his grant, and cannot, therefore, institute an action 
as administrator before he gets his grant.^ An executor is not 
only the legal representative of his testator, but capable of insti¬ 
tuting an action in which a decree might be obtained. Section 22 
of the Limitation Ordinance contemplates cases in which an action 
is defective by reason of the person or one of the persons in whom 
the right of action is vested not being before the Court. It has no 
application to cases in which the action was originally properly 
constituted as to parties, but has become defective because there 
has been a change or devolution of interest.^® It was querried, 
whether one of two joint-executors can properly institute proceed¬ 
ings on behalf of the estate.It has been held in Seerangathanni 
V. Vaithilinga,^'^ 

“that the effect of S. 22 of the Limitation Act is that, to save the bar of 
limitation, a properly constituted suit must be filed within the prescribed 
period”. 

Accordingly, in a suit instituted by an executor for the recovery of 
the testator’s properties within 12 years of their adverse enjoy¬ 
ment by the defendant, the co-executor was held to be a necessary 
party to the suit : and it was deemed to have been instituted when 
the co-executor was impleaded as a party to the suit; and, there¬ 
fore, the suit was held time-barred. The ruling in Suhramania 
V. Siibba Naidu^^ and Kandu Ponnappa v. Venkatasesha Aiyar^^ was 
dissented from: and it was explained that the Privy Council ruling 
in Peary Mohan Mukerji v. Narendra Nath,^^ is not in conflict with 


27. (1916) 35 I.C. 323=20 C.W.N. 833=(1916) 1 M.W.N. 455 (P.C.). 

28. /bid. 

29., Ibid. .... 

. 30. Ibid. ■ 

■ 31. (1921) 63 I.C. 104=13 L.W. 392=40 M.L.J. 532. 

32. 21 I.C. 421=25 M.L.J. 452=14 M.L.T. 437 {Held, that the 

rectification of the original improper representation cures all the original 
technical defects) ; see S. .749, ante : **Bona £de mistake in representa¬ 
tion”. * ' 

33. 50 I.C. 353=9 L.W. 377=1919 M.W.N. 435 {Held, that where 
some persons who have an interest in a trust sue to enforce th^ rights of 
the trust, the subsequent addition of "more represetitatives but of time is 
not within the mischief of S. 22 of the-Limitation Act). See S. 751, antei 
Amendment: '‘Correction of misdescription”. 

34. 5 I.C. 404=37 Cal. 229=37 I.A. 27 (P.C.). .f - s 
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the view above taken by the Madras High Court on the authority 
of Meyappa v. Snppramanian.^^ In Peary Mohan Mukherji v. 
Narcndra Nath Mxikhcrji,^^ it was held affirming the decision of the 
High Court,that where the object of the amendment was merely 
to determine judicially which of the living descendants of the 
original testator, all of whom were already parties to the suit, was 
to be considered shebait, the question being as to proper representa¬ 
tion of the suit, did not alter the character of the suit, nor amount 
to the addition of a new defendant within the meaning of S. 22 of 
the Limitation Act: and the suit was, therefore, not barred. In 
Mohanavehi v. Annanxalai,^^ it was held by Sir Walter Schwabe, 
C.J., and Wallace, J., that some of several joint-executors of a 
will cannot maintain a suit against a debtor of the estate. The 
mere fact that the executors who are suing hold a power-of-attomey 
from the other executors will not cure the defect unless the suit 
is on behalf of all the executors. And on the principle that 

“if a defendant is sued by one only of two persons with whom he has con¬ 
tracted or by one only of two j^ersons who have a joint cause of action 
against him, he has a right to have the action dismissed, unless the other 

is joined,” 

The action of some of several executors under a will holding a 
power-of-attomey from the others, bringing a suit on behalf of the 
estate in their own names, was held to be wrongly conceived, which 
must fail for non-joinder of necessary parties in spite of the provi¬ 
sions of S. 99 of the Civil Procedure Code.®® 

The case of Peary Mohan Mukherji v. Narendra Nath Mukherji,*^ 
was distinguished in Naha Kmnar Chowdhury v. Higheazany,^^ 
where, in a suit for money which was instituted by the plaintiff in 
his personal capacity within the period of limitation, the plaintiff, 
after the expiration of that period, prayed to be permitted to sue 
not only in his personal capacity but also as the administrator to 
the estate of the deceased proprietor, and the plaint was amended 
accordingly. It was held that the suit was not barred by limitation 
as there had been no change in the person to whom the money was 
payable and the alteration in the capacity of the plaintiff did not 
affect the defendant’s liability to pay. 

35. (1916) 35 I.C. 323 (P.C.), supra. 

36. 37 Cal. 229=37 I.A. 27=5 I.C. 404 (P.C.). 

37. 32 Cal. 582=9 C.W.N. 421. 

38. 72 I.C. 63=44 M.L.J. 249=1923 Mad. 337=17 L.W. 241. 

39. Mohanavelu v. Annamalai (1923) 72 I.C. 63 (64) 1923 Mad. 337 

=44 M.L.J. 249; also see Venkatasuhbamma v. Pulipulla Reddy, (1925) 
85 I.C. 961=1925 Mad. 917 (Bar of limitation not save wheire new plaintiff 
added after time as a party to a pending suit) . 

40. 5 I.C. 4(H=37 Cal. 229=37 I.A. 27 (P.C.), 

41. (1924) 79 I.C. 403=1925 Cal, 419=51 Cal. 845. See S. 753: 

“Change in capacity of a party*'- . 
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774. JOINT-TRUSTEBS.—Co-trustees stand upon a higher 
footing even than joint-owners and joint-contractees as regards 
indivisibility of interest. All form as if it were one collective 
trustee and they must exercise the powers of their office in their 
joint-capacity and they cannot act separately.^® As their interests 
are joint and indivisible, it was pointed out in Kumban v. Moorthi,^^ 
that it is not competent to some of the trustees or even the majority 
to institute a suit without mutual consultation and after the majority 
have signified their will. In Rajendra Nath Dutt v. Shaikh Maho¬ 
med Ral/^ where three out of four ]dixit-shebaits omitted to join 
the fourth shebait in their suit to recover alienated property, the 
Privy Council thought that the proper course was to dismiss the 
suit, the reason for so doing being that in the opinion of their 
Lordships those plaintiffs were acting from motives personal to 
themselves and sought to recover the property for their own benefit 
alone. In ICokilasari v. Mohunt Rudrafiand,^^ it would have been 
necessary to change the character of the suit by the amendment, 
and leave was refused to the plaintiff with the result that his suit 
was dismissed; but in Kattusheri v. Vallotil,'^^ leave to amend was 
granted in view of the previous conduct of the parties. In Nara¬ 
yanan V. Lakshmanan,^'^ the co-trustees were joined as defendants 
as their title was admitted by the plaintiffs at the trial before a decree 
was passed in favour of all the trustees. In Thina Shanmuga v. 
Mona Chnna,‘^^ it was held accordingly that a suit for recovery 
of possession by some only of several trustees without making the 
others parties to the suit is liable to be dismissed. But it is a mat¬ 
ter for the Court's discretion whether it will allow parties to be 
added at a late stage either in the suit or in appeal. A suit by a 
trustee of a temple to eject a tenant of the trust whom some of the 
co-trustees had granted a renewal of lease without consulting him 
sometime before suit, and after impleading the co-trustees as de¬ 
fendants, was held to be maintainable, under the circumstances of a 
previous notice calling upon the other co-trustees to join him in 
the plaint.^® A Full Bench of Calcutta High Court has held that 


42. Per Spencer, J., in Thina Shanmuga v. Mona Chuna, (1922) 70 
I.C. 645=42 M.L.J. 133=1922 Mad. 317; Reid, on Kokilasari v. Rudra- 
nand, 5 C.L.J. 527. 

43. (1910) 7 I.C. 422=34 Mad. 406=20 M.L.J. 951=1910 M.W.N. 
359 (This was a suit for redemption, and the Court was not bound to dis¬ 
miss it on account of plaintiff's failure to consult his co-trustees or to make 
them co-plaintiffs) . 

44. 8 Cal. 42=8 I.A. .135 (P.C.). 

45. 5 C.L.J. 527. 

46. 3 Mad. 234=1 Ind. Dec. (N.S.) 718. 

47. 29 I.C. 1=39 Mad. 456=28 M.L.J. 571. 

48. (1922) 70 I.C. 645=1922 Mad. 317=42 M.L.J. 133. 

49. Cherukat v. Mangathaya, (1915) 26 I.C. 207 (Mad.). 
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^herQ two parties contract with a third party, a suit by one of them 
making the other a co-defendant ought not to be dismissed, merely 
oecause the plaintiff has not proved that the co-defendant had re¬ 
fused to join as a co-plaintiff.®® This overrules the earlier view 
that it is only when plaintiffs can show that those entitled as co¬ 
sharers to join with them have refused to join, or have otherwise 
acted prejudicially to the plaintiff’s interest, that they are entitled 
to sue alone, and make their co-sharers defendants in the suit.^ 
Where out of several persons who apparently had a right to bring 
a suit as co-plaintiffs, some only appeared as plaintiffs 
and joined the others as co-defendants, it was held by 
the Allahabad High Court that the suit ought not to have 
been dismissed merely because the plaintiffs failed to show that 
the persons whom they joined as co-defendants refused to appear 
with them as plaintiffs.^ Following this view, the Madras High 
Court has held in Peria Karuppan v. Vehayttiham,^ that where some 
only of several persons jointly interested in a cause of action bring 
a suit impleading the others as defendants such suit is sustainable 
though it is not shown that the persons joined as defendants refused 
to join as plaintiffs. The principle that in any transaction which 
creates or destroys right in the trust estate are Urnlans must be con¬ 
sulted is inapplicable to suits provided that in a suit by one Uralan 
the others are made parties.'^ One of two co-uralans may bring a 
suit to redeem a mortgage without averring or proving that the 
other uralan had been asked to join as a plaintiff in the suit.® When 
the right to the relief claimed has accrued to the joint-trustees, the 
institution of a suit by some only without having consulted the re¬ 
maining trustees, even where they have not perversely refused to 
join cannot be a ground for dismissing the suit. Although the 
interests of the co-trustees is joint and indivisible, it is fully 
represented when they are all on the record on one side or on 
the other.® It may also be noticed that as held by the Madras 
High Court, where some persons who have an interest in trust sue 
to enforce the rights of the trust, the subsequent addition 


50. Pyori M'ohutt Bose v. Kedarnoth Roy, (1899) 26 Cal. 409 (F.B.) , 
O.R. Dwarka Nath v. Tara Prosanna Roy, 17 Cal, 160. 

1. Dwarka Nath v. Tara Prosanna Roy, 17 Cal. 160. 

2. Biri Singh v. Nawal Singh, (1898) 24 All. 226; FolM. 26 Cal. 409, 

3. (1906) 29 Mad. 302. 

4. Per Ramesam, J., in Chetiiyotan v. Elaya Veetil, (1924) 80 I.C. 
139=46 M.L.J. 122=1924 Mad. 771=19 L.W. 115. 

S Karattole v. Unni Kannan, (1903) 26 Mad. 649; cf. Puramaihan v. 
Sankara Menon, (1899) 23 Mad. 82 {Held, that where temple property was 
vested in three sabhas, a suit by members representing the two, was not 

maintamable). 

5. .Thatfah Kouther v. Mangalath, (1910) 34 Mad. 406=20 M.L.J. 
951=7 i.C. 422i 
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of more representatives out of time is not within the mischief of 
S. 22 of the Act.^ 

^3. In the case of a continuing breach of contract 
_ . . and in the case of a continuing wrong 

Continuing . , , . r 7 • , 

breaches and independent of contract, a fresh period 

wrongs. limitation begins to run at every 

moment of the time during which the breach or the 

wrong, as the case may be, continues. 

SYNOPSIS. 

Title I: Legislative changes. 

775. Analogous provisions. 

776. English law. 

Title II: Scope and application. 

777. Continuing breach of contract. 

778. Continuing wrong. 

779. Declaratory suits not governed by the section. 

Title III: Continuing breach of contract. 

780. What constitutes a continuing breach. 

781. Covenant to repair. 

782. Covenant to insure. 

783. Covenant of apprenticeship. 

784. Covenant for quiet possession. 

785. Covenant of indemnity. 

786. Denial of claim to enhancement of rent. 

787. Breach of marital obligations. 

788. Breach of duty by directors of company. 

789. Agreement to refund price of property. 

790. Right of suit for partition. 

_ • 

791. Contract for forest clearance. 

792. Building of Otla over a gutter. 

Title IV: Successive breaches of contract. 

793. What does not constitute a continuing breach. 

794. Covenant for title. 

Title V: Continuing wrong. 

795. What constitutes a continuing wrong. 

796. Effect of a completed injury is not continuing wrong. 

797. Personal mjury. 

798. Torts—Special articles. 

799. Torts—Suits not specially provided for. 

Title VI: Instances of continuing wrong. 

800. Obstruction or diversion of water-course. 

801. Nuisance and trespass. 

802. Obstructing right of way. 

803. Infringement of trade mark. 

804. Wrongful attachment. 

7. Kanda Ponnappa v. Venkatasesha Aiyar, (1919) 50 I.C. 353=9 L. 
W. 377. See S. 749: **Bona £de mistake in representation”. 
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805. Property attached by Magistrate. 

806. • Suit for restitution of conjugal rights. 

807. Suit for declaration of divorce not governed by S. 23. 


NOTES. 

TITLR I; LEGISLATIVE CHANGES. 

775. CORRESPONDING PROVISIONS.— In Act IX of 


Act IX of 1871. 


1871, the subject was dealt with in Ss. 23 
and 24, which ran as follows:— 


‘23.^ In the case of a suit for breach of a contract, where there are 
successive breaches, a fresh right to sue arises, and a fresh period of 
limitation begins to run upon every fresh breach; and where the breach is 
continuing breach, a fresh right to sue arises and a fresh period of limita¬ 
tion begins to run, at every moment of the time during which the breach 
continues. 


Nothing in the former part of this section applies to suits for the breach 
of contracts for the payment of money by instalment where on default made 
in payment of one instalment, the whole becomes due.” 

ft 

Illustrations. 

(а) A contracts to pay an annuity to B for his life by quarterly instal¬ 
ments. A fails to pay any of the instalments. Here, upon every fresh 
failure, a fresh right to sue arises and a fresh period of limitation begins to 
run; and this Act may bar the remedy on the earlier breaches without 
affecting the remedy of the later breaches. 

(б) A, a tenant, covenants with B, his landlord, to keep certain build¬ 
ings in repair. At every moment of the time during which the buildings 
continue out of repair and it retains his right of entry, a fresh right to sue 
arises and a fresh period of limitation begins to run. 

“24. In the case of a continuing nuisance a fresh right to sue arises, 
and a fresh period of limitation begins to run at every moment of the time 
dui^ng which the nuisance continues.” 

Illustrations. 

9 

A diverts B*s water-course. At every moment of the time during which 
the diversion continues and B retains his right of entry, a fresh right to 
sue arises and a fresh period of limitation begins to run. 

'‘Nuisance” was defined in S. 3 of the Act as “anything done to the 
hurt or annoyance of another’s immoveable property and not amounting to 

a trespass.” 

Section 23 of Act IX of 1871 applied to both successive 

breaches, and continuing breaches of a con- 

Act XV of . 1877. tj-act. And, S. 24 dealt with continuing 

nuisances. But the scope of Act XV of 1877 was confined to con¬ 
tinuing breaches of a contract. It applies to continuing wrongs 
independent of contract, which would include false imprisonment 
(Art. 19) ; malicious prosecution (Art.. 23) ; wrongful injunction 
(Art. .’42) ; breach of contract (Arts. 115 and 116) ; obstruction of 
a way (Art. 37) ; diversion of a water-course (Art. 38) ; and tres¬ 
pass (Art. 39). ' 

- 776. ENGLISH LAW. —^According to English law, a con¬ 

tinuing breach of contract furnishes a recurring cause of acb^Ufi 
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and this principle was adopted by the Indian Limitation Acts IX 
of 1871, XV of 1877 and IX of 1908. The leading case Spoor v. 
Grccn^ is an instance of a breach of a covenant to keep in repair. 
And an earlier case is to be found in Maddock v. MalletL^ 

A covenant to do specified work which is broken once for 
all when the work is not done at the stipulated time is distinguish- 
abled® 


The case of a continuing wrong is illustrated by Battishill 

V. Read.^^ 

According to Knglish law, a continuing nuisance gives a 
recurring cause of action.The principle underlying cases of a 
continuing injury or damage, is that these words do not mean 
or refer to a damage inflicted once and for all which conthiues 
unrepaired, but a new damage recurring day by day in respect of 
an act done either once and for all at some prior time or repeated 
from day to day.^® The continuation of the effect of a damage 
completed once is not a continuous injury.^ 

TITLE II: SCOPE AND APPLICATION. 


Continuing breach 
of contract. 

successive breaches. 


777. The section applies to cases of continmng breach of 

contract, but is not applicable where the 
obligation created by the contract is of a 
recurring nature, and admits of a series of 
In Bhojraj v. Gulshan Ali,^ where it was 
stipulated in an agreement that the purchasers of certain land 
should pay the vendors certain fees annually in respect of such 
land, and that in default of payment, the vendors should be entitled 
to the proprietary possession of a certain portion of such land, 
Mahmud, J., held that the obligation created by the ikrarnama 
was not of such a continuing nature as is contemplated by S. 23 


8. (1874) L.R. 9 Ex. 99. 

9. (1860) 12 Tr. C. L. R. 173. 

10. Morris v. Kennedy, (1896) 2 I.C. 247 (C.A.) and Lightwood, 
Ch. IV, p. 203, cited in Dr. Pal's work on Indian Limitation Act, p. 396. 

11. (1856) 18 C.B. 606; Lightwood, p. 204. 

12. Whitehouse v. Fellowes, (1861) 10 C.B.N.S. 765 and Devery v. 
Grand Canal Co., (1875) L.R. 9 C.L. 194 (Dr. Pal's Limitation, p. 397). 

13. Harrington v. Corporation of Derby, (1905) 1 Ch. 205 and Hague 
V. Doncaster, (1908) Times Der. 2. 

14. Carey v. Bermondsey, (1909) 67 J.P. 111. 

15. (1882) 4 All. 493=2 A.W.N. (1882) 125; Folld. in Tahhamal 
Gurdittamal v. Jagraon Trading Synd^ate, 1935 Lah. 174 (1) (^Held that, 
where a surety undertook to produce the judgment-debtor at every hearing 
and in default to pay the whole amount, the limitation for application against 
surety started from date of default, and not from termination of proceed¬ 
ings which dragged on for some time, the case not being one of continuous 
breach)’. 
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of the present Act; but could admit only of a series of '^successive 
breaches** such as were provided by S. 23, Act IX of 1871. 

Defined. heen explained in Shepherd on 

Limitation, pp. 48 and 49, that 

“cases of continuing breach of contract can arise only when the contract 
obliges one of the parties to adopt some given course of action during the 
continuance of the contractual relation”. 

“It is obvious that the contractual relation must continue to exist for 
some time. The relation of partners, landlord and tenants, bailors and 
bailees, and principals and agents will satisfy this requirement. The matter 
to which the defaulting party is obliged should not consist of doing 
specific acts at stated times; for in such a case the default would not 
amount to continuing breach. It will merely be 'successive breaches.” 


778. The present section is in one respect more comprehen- 

^ . sive than the corresponding provision in the 

Continuing wrong. . a 4. tv r 10*7? i. 

Limitation Act, IX of 1871, which was res¬ 
tricted to continuing nuisance only, whereas S. 23 of the Act XV 
of 1877, and the present Act IX of 1908, is applicable to all cases 
of continuing wrong independent of contract, and so this section 
must be read with Arts. 37, 38 and 39.^® 


not 
the section. 


779. This section does not apply to a declaratory right,^’' 

The cause of action for a suit for declaration 
Declaratory suits that the rent payable by the defendant is 

higher than what appears on the Record of 
Rights was held not a continuing cause of 
action, as the right for a declaration arose when the contrary asser¬ 
tion was first made.^ It was observed in Chukkun Lai Roy v. 
LoU Mohan Roy^^ which was a suit for the construction of a will 
by a reversioner that the right of suit is a subsisting right which 
so long as the plaintil¥*s right to the property continues cannot be 
barred by limitation. But, this proposition is too wddely stated 
and has not been approved by the Patna High Court in Muham¬ 
mad Fahimul Huq v. Jagat Ballav Ghosh.^'^ 


“The principle of S. 23 of the Limitation Act, which deals with continuing 
wrongs, can have no application for a declaratory suit and there is no 
recurring cause of action for a declaratory relief.” 


16. See Stokes, Vol. II, p. 972; Rustomji, p. 264; Pal’s Limitation, 
p. 398. 

17. Shyamanand Das v. Raj Narain Das, (1906) 4 C.L.J. 568=11 
C.W.N. 186. 

18. Syed Mohamed Mehdi Hasan Khan v. Phul Kuar Mahton, (1910) 
5 I.C. 115 (Cal.). 

19. 20 Cal. 906=10 Ind. Dec. (N.S.) 609. 

20. (1923) 74 I.C. 403=2 Pat. 391=1923 Pat. 475=4 P.L.T. 675; 
also see Rajah of Venkatagiri v. IsakapalH, (1902) 26 Mad. 410 {Held, 
that the cause of action for a declaratory relief is the allege 1 wrongful 
denial by the defendant, and the criterion is not whether the right is a 
continuing one, but whether the wrong is a continuing one). 
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As pointed out by the Bombay High Court, 

“a declaratory suit under S. 42, Specific Relief Act, can be brought when 
the plaintiff’s title is denied by some person, and the denial itself gives a 
cause of action for a declaratory relief. To such a suit S. 23, Limitation 
Act, cannot apply as it refers to a continuing wrong, and not to a continuing 
right 

A suit for declaration that the MutzvalH and Imam of a certain 
mosque by reason of a change in his religious views at variance 
with the beliefs of the founders of the institution is liable to be 
dismissed from his ofifice, does not fall under S. 23 of the Limitation 
Act, as the alleged change of religious views, which constitutes the 
plaintiff's cause of action took place once for all at a certain time, 
and the change, if it was a “wrong" constituing an invasion of 
a civil right, vested in the plaintiffs, 

“exhausted itself as soon as it took place, and the subsequent persistent 
adherence by the defendant to his newly adopted views could not properly 
be described as a ‘continuing change,’ amounting to a ‘continuing wrong,* 
such as is contemplated by the terms of S. 23 of the Act ”.22 

TITLE III: CONTINUING BREACH OF CONTRACT. 

780. WHAT CONSTITUTES A CONTINUING 

BREACH. —In the case of covenants of a continuous nature, as 
distinguished from successive breaches,^® Kelly, C.B., was of 
opinion that it was the ultimate damage, and not merely the breach, 
which gave the right of action.®^ Under S, 23 of the Limitation 
Act, “where there is a continuing breach of contract, as in the case 
of a tenant neglecting, in violation of his covenant, to keep the 
demised premises in repair, a fresh right to sue arises at every 

moment of the time during which the breach continues.'*® The 

cause of action in this case is said to be renewed de die in diem 
that is, renewed from day to day, and the suit is absolutely barred, 
only by lapse of the prescribed period from the time when the 
breach ceases to exist".*® Similarly, in the case of a continuing 
wrong, limitation begins to run at every moment of the time during 
which the wrong continues.*^ And the starting point of limitation 
is the date' of the cessation of the wrong.*® 

781. “Section 23 contemplates cases like the covenant by a 

tenant to keep the tenanted building in 
Covenant to re- repair; cases in which the obligation created 

by the contract is ex necessitate of a con- 

21. Krishtiaji Annajee Bulte v. Annajee Dhondajee Suite, 1930 Bom. 
61=31 Bom. L. R. 1240=54 Bom. 4=124 I.C. 773. 

22. Yad AH v. Muharik AH, 53 P.R. 1909. 

23. See S. 777, supra. 

24. Spoor V. Green, 9 Ex. 99; Banning, 176-181. 

25. Mitra^s Limitation Act, Vol. I, p. 310. 

26. Ibid. : See Art. 115, Limitation Act. 

27. Ihid.i See Arts. 19, 23 and 42, Limintion Act. 

28. Ibid. 
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tinuing nature; and the right of action therefore naturally arises 
every moment of the time during which the breach continues.'’'*® 


Covenant to in 
sure. 


782. A covenant by a lessee to insure 
the premises is capable of a continuing’ 
breach.®® 


Covenant 

apprenticeship. 


of 


Covenant for 
quiet possession. 


783. In Hadsoll v. Stallebrass,^ it was held that if an appren¬ 
tice goes away before his time, thus causing 
loss of his service to the master from day 
to day, for the unexpired period of appren¬ 
ticeship, the plaintiff has a fresh cause of action against the de¬ 
fendant for every day the latter remains absent. 

784. Where a father by his deed of gift granted and assured 

to his daughter, his present right to convey 
certain property, and he guaranteed quiet 
possession, it was held that as to the first 

branch of the covenant, the breach took place on the date of the 
indenture, being executed, but the second branch of the covenant 
admitted of a continuing breach, so that under S. 23 of the Limita¬ 
tion Act, a suit would not be barred so long as the breach con¬ 
tinued, and that, therefore, the suit, if otherwise maintainable, would 
not be barred by reason of the Limitation Act.®^ A stipulation 
for quiet enjoyment is of a nature in which the cause of action 
would arise not at the moment when the covenant is entered into 
but only when the breach of the stipulation occurs. Battley v. 
Faulkner,^^ Howelh v. Young,Smith v. Fox^^ and East hidia 
Company v. Oditahurn Paul^^ are all cases belonging to this class.®® 
However, where a covenant for quiet enjoyment, is in respect of 
some land of which the lessee failed to get possession owing to 
adverse title set up by a third person, the obligation to put the lessee 
in possession of the property must be held to be broken completely 
and finally when possession is demanded and refused.®^ In Ara~ 


29. Per Mahmud, J., in Bhojraj v. Gulshan Rat, 4 All. 493=2 A.W. 
N. (1882) 125. 

30. Doe V. Gladwin, (1845) 6 Q.B. 953=115 E.R. 359. 

30-a. (1840) 11 A. Dl. & E. 301 (304). 

31. Raju Balu v, Krishttarau, (1877) 2 Bom. 273 (293). 

32. (1820) 3 B. & Aid. 288=106 E.R. 668=22 R.R. 390. 

33. (1826) 108 E.R. 97=29 R.R. 237. 

34. (1848) 6 Hare. 386=77 R.R. 152=67 E.R. 1216. 

35. (1849) 7 Moo. P. C, 85=13 E.R. 811=5 M.I.A. 43. 

36. Kolavakolanu Seetannah v. Poddri Narayana, (1920) 57 I.C. 982 
(985)=38 M.L.J. 470. 

37. Secretary of State for India v. Pemmaraju Venkayya, (1916) 35 
I.C. 254=30 M.L.J. 575=1 M.W.N. 342 (The object of the section is 
to- prevent multiplicity of suits, and to enable one action to be brought for 
all loss suffered during the whole period the breach continued) ; compare 
and see Tulsi Ram v. Murlidhar, (1902) 26 Bom. 750. 
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vatuudachariar v. Aramanai Krishna lyer,^^ where a purchaser of 
certain properties sued for refund of the purchase-money, for want 
of title in vendor, it was held that the claim was for breach of 
covenant of title and not for breach of contract for quiet enjoy¬ 
ment. 


Covenant of in¬ 
demnity. 


785. An indemnity clause in a deed of sale to the effect that 

“should disputes of any kind arise at any 
time touching the said land on the part of 
anybody, we will clear them all with our 
own funds and allow this sale to continue to you uninterruptedly 
without any kind of loss to you,'^ was held to provide for a con¬ 
tinuous exercise of obligations, and construed as a continuing 
covenant so loeg as the subject-matter in respect of which the 
duty was cast subsisted.^® 


“In this view, although a cause of action may arise on the date of the cove¬ 
nant or as soon as there is a breach, the injured party is not bound to sue 
once and for all for present and prospective damages for the breach oi 
the covenant. The plaintiff is entitled to wait until he exhausts all possible 
means of obtaining reparation, before he has recourse to the covenantor. 
He will then be entitled to sue for consolidated damages caused to him by 

the act of the intervenor and for the expenses he has been put to in 

attempting to vindicate his title against that party. 

The cases of indemnity differ materially from covenants of 
title, inasmuch as in the former case it is only when the parties 
are damnified or when damage is sustained that a cause of action 
arises, and a mere breach of one of the terms in the indemnity 
clause does not start the cause of action at once."*^ Where de¬ 
fendant sold certain land to the plaintiff by a duly registered deed, 
and he also executed a registered indemnity bond undertaking to 

indemnify the plaintiff against “mortgage, sale, security, etc., 

minor suits, and other disputes on the property,” it was held that 
although the claim on the implied covenant for good title was 
barred under Art. 116 of Sch. I of the Limitation Act, the langu¬ 
age of the indemnity bond was wide enough to include loss caused 
by an adverse title being set up by third parties: and the claim 


38. (1919) 50 I.C. 815 (Mad.); Reid, on Suhbaraya v. Rajagopala, 
23 I.C. 570=38 Mad. 887. 

39. Parvataneni Venkatarainayya v. Lanka Rambrah/ntan, (1918) 47 
I.C. 924=35 M.L.J. 124=8 L.W. 142=24 M.L.T. 104; also see Secretary 
of State V. Pemmaraju, 35 I.C. 254=40 Mad. 910=30 M.L.J. 575. 

40. Ibid., 47 I.C. 924=35 M.L.J. 124, supra \ Refd. in Seetanna v. 
Narayana, (1920) 57 I.C. 982 (985)=38 M.L.J. 470. 

41. Seetanna v. Narayana, (1920) 57 I.C. 982 (985) =38 M.L.J. 470; 
Rcld. on 47 I.C. 924=35 M.L.J. \2Af supra; also see Jacob v. Down,^ 
(1900) 2 Ch. 156=69 L. J. Ch. 498=83 L.T. 191; also see and cf. Tulsi 
Ram V. Murlidhar, (1902) 26 Bom." 751) (A contract of indemnity distin¬ 
guished from a covenant for title and cflxet enjoyment) . 
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indemnity bond (Art, 116) was within time.^^ 
Sirnilarly, where a sale-deed recited that the property was sold 
free from all debts or liabilities, and contained a covenant that in 
the event of the vendees having to pay some excess amount, that 
is to- say,' S(^me further charge over and above the sale considera- 

deed, the estate of the vendor would be liable 
to niaTce it good together with damages and costs. It was held 
that the covenant was in the nature of an indemnity clause, and 
in a suit brought upon it, the limitation began to run from the 
date on -which, the plaintiffs suffered the actual loss by reason 
of their being compelled to pay off the prior mortgage charges, and 
to Save the property from sale in execution of a mortgage decree 
I»ssed against the original mortgagor.^® A contract of indemnity 
also differs from a breach of covenant where there is a right to 
bring an action in anticipation of breach, and not after the plaintiff 
has met the liability. This was so held in a case of a vendee under¬ 
taking to pay a mortgage upon another property of the vendor, 
where suit for damage was held maintainable before actual loss had 
occurred by breach of the covenant.^^ In Bhavani v. Anantha 
Kamthi,^^ Sadasiva Aiyar, J., observed that, 

"there are no doubt, several decisions which hold that before actual loss 
IS incurred, a suit brought on a contract' of indemnity for recovery of the 
damages which are likely to be incurred by the default of the guarantor 
would be premature.^ But the doctrine is qualified very appreciably by 
the rulings in several decisions, which hold that an action for specific per¬ 
formance of a contract to indemnify can be sustained before actual loss is 
incurred by the promisee,and that an action on the covenant by the de¬ 
fendant to do a particular thing, if it is an absolute promise^ at once gives 
rise to a cause of action in which substantial damages are recoverable and 
a plea of non-damnifications is not maintainable”.•‘s 

786. Where the relationship between a landlord and tenant 

is founded upon contract, the refusal of the 
tenant to comply with the landlord's 
demand for enhanced rent, does not work 
a forfeiture of tenancy or entitle the land¬ 
lord to sue in ejectment. If then limitation were to run from the 
date Of the tenant's assertion, the result would apparently be ta 

42. Venkatachallam Pillai v. Krishnaszvanti Pathan, (1919) 50 I C 
673 (676); Reid, on 47 I.C. 924=35 M.LJ. 124. 

43.. Ram, Dulari v. Hardwari Lai, (1918) 48 I.G/ 18=16 A.L.J 
706=40 All. 605. . . 

sicJI:. 14 I.C. 244 (2)=9 A.L.J. 

AOO Narain v. Nihal Singh, 1925 All. 

4oo • 

45. (1916J.35 789 (79J>. . . . , 

. 46. Doraisami v. Lakshmanan, 14 M.'L.J'.' 285: 

Society, Ud., S3 L. J.' Ch. 25= 
2..Gjbi. •!>. '604. ' * ‘ ’.'j . , ‘ 

48. Ramalingathudayan v. Unnamalai;'^'^ L"G* ' 8>3=38^Mad ''791 ‘ ‘ 

107 


Denial of claim to 
enhancement of 
rent. 
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compel the landlord to sue though no ground for enhancement in 
fact existed. In Birendra Kishore v. Makomad Doulat KhanJ^^ 
it was not necessary to decide the question whether it being con¬ 
ceded that the relationship of landlord and tenant existed. Art. 144 
of the Limitation Act could ever apply to a landlord's assertion and 
the tenant s denial of the right to enhance. However, it was 
pointed out that, under the Bengal Tenancy Act, if for twenty years 
or more the landlord abstains from enforcing enhancement this in 
itself confers no right upon the tenant, but merely gives rise to a 
presumption. It was sufficient to say that the law of limitation 
presented no bar to the suit.®® 


787. A Full Bench of the Punjab Chief 
Breach of marital Court (Plowden, C.J., Smyth and Elsmie, 
obligations. JJ.)» held in the case of Gaizini v. Mt. 

Mehram, 

“that according to Muhammadan law marriage is a civil contract, and it 
imposes upon the wife the obligation of co-habiting with her husband, unless 
there be just cause for withholding herself, and that a suit will lie to compel 
her to return to him”. 

Plowden, C.J., observed that 

“the unjustifiable withholding of her person by the wife is a breach of the 
contract of marriage, and a breach which continues so long as her person 
is so withheld”. 


Accordingly, it was held that Art. 42 of Act XV of 1877 (corre¬ 
sponding to Art. 35 of the present Act) was overridden by S. 23 
which rendered it inoperative in respect to a suit between Muham¬ 
madan parties when a husband claims as against his wife restitu¬ 
tion of conjugal rights. This ruling was cited with approval by 
Mahmood, J., in Binda v. Kaunsilla.^ 


788. It was held by the Bombay High Court in Govind 

Narayan v. Rangnath Go pal,^ that the rela¬ 
tions between the bank and its directors are in 
part governed by numerous articles of 
association, including their qualification shares and remuneration, 
and their indemnity.® Accordingly, where there was a suit for 


Breach of duty by 
directors of Bank. 


49. (1918) 43 I.C. 59=22 C.W.N. 856. 

50. Ibid. 

1. 13 All. 126=(1891) 11 A.W.N. 18; Refers to P\.R. Vol. XIV, 
p. 157 (A case amongst Hindus, 'between whom marriage is a sacrament, 
where the above principle was applied to a **continuing wrong independent of 
contract”^ . 

2. Per Marten, C.J., in Govind Narayan v. Ranganath, 127 I.C. 
305 (312)=54 Bom. 226=1930 Bom. 572=32 Bom.L.R. 232.- 

3. Ibid., 127 I.C. 305 (312) ; Relied on City Equitable Fire Insurance 
Company, In re, (1925) 1 Ch. 407=94 L. J.Ch. 445=133 L.T. 520=40 T.L. 
R. 853; also see Molim^aux v. London, B. & M. Insurance Company, (1902) 
2 K. B. 589=78 L.J.Q.B. 848. 
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misfeasance against the director of a bank, it was held to fall not 
under Art. 36, nor under Art. 115 or 116, for the suit was not for 
a specific breach of any specific contract with the person making 
the claim, i.e., the liquidator, but was held to fall under the resi¬ 
duary Art. 120; and limitation for an application under S. 235 of 
the Companies Act began to run under S. 24 and Art, 120, from 
the date when the shareholders were in a position to know that loss 
had resulted, the date when the balance sheet was published.^ 


789. Where the suit by B, was one for damages for breach of 

the contract, by reason of the default of A, 
A^ccment to re- refunding the price of certain property, 
un price o pro ^ brought five 

years after C obtained a decree against B 
for possession of the share belonging to B, held that the suit was 
not barred by limitation, as the breach was a continuing one, and 
had not ceased even then.*^ 


perty. 


790. The right to bring a suit for partition, unlike other 

^ suits, is a continuing right incidental to the 

partition ownership of joint property. It may be that 

at one time the desire for partition may 
cease, circumstances may again occur which make it desirable or 
necessary that partition should take place.® Accordingly where a 
suit for partition was dismissed upon a compromise, which was 
never carried out, a second suit for partition was held competent, 
as the same was not barred by res judicata."^ In Nasratullah v. 
Mujibullah,^ it was held that where a decree declaring a right to 
partition has not been given effect to by the parties proceeding to 
partition in accordance with it, and the decree has become, by lapse 
of time or otherwise, unenforcible, it is competent to the parties or 
any of them, if they still continue to be interested in the joint 
property, to bring a fresh suit for a declaration of their right to 
partition. Such a suit will not be barred by reason of the former 
decree for partition,* though that decree may operate as res judicata 
in respect of any claim or defence which was, or might have been, 
rised in the suit in which it was passed. This case was followed 
in the case of Biskeshar Das v. Ram Prasad.^ There is a Calcutta 


4. Govind Narayan v. Rangnatk Gopal, (1930) 127 I.C. 305 (312). 

5. ImdadAliv. Nijabat Ali, (1884) 6 All. 457= (1884) 4A.W.N. 168. 

6. Mukerji v. Afzal Beg, (1914) 27 I.C. 694=37 All. 155. 

7. Ihxd.,27 \ .(Z. 694=37 All. 155; cf. Gulkandi Lai v. Manni Lai, (1901) 
23 All. 219 (Second suit held barred under S. 373, Civil Procedure Code, 
1882). 

8. (1891) 13 All, 309=(1891) 11 A.W.N. 117. 

9. (1906) 28 All. 627=1906 A.W.N. 142=3 A.L.J. 379 (One of the 
learned Judges being the same as had dex^ded the case of Gulkandi Lai 
V. Mannu Lai, 23 All. 219, supra). 
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ruling to the same effect, viz., Madan Mohan v. Baikunta Nath 


M ondal.^^ 


Contract for 

forest clearance. - 


Building of otia 
over a gutter. 


791. Where an officer commanding a regiment was appointed 

a forest officer for the purpose of holding 
charge of a reserved grass area, but the officer 
commanding, under the impression that he 

had unlimited powers of dealing with all the produce of the reserve^ 

gave a contract to plaintiff for its clearance, with power to cut 

down, remove, and dispose off for his own benefit practically the 

whole of valuable forest produce, and the.general officer commanding 

directed the contract to be cancelled; whereupon the plaintiff sued 

for damages for breach of the contract against the defendant 

Secretary of State for India in Council, held that a cause of action 

arose in favour of the plaintiff when he was stopped from going 

on with the contract by an order of the general officer commanding, 

but he had a further cause of action in respect of loss sustained 

subsequently to that and up to the end of the period of the contract. 

• » 

792. Where contrary to the teirns of an agreement the defend¬ 
ant built his otla so as to cover up a gutter, it 
was held that this constituted a continuing 
breach of contract within the meaning of S. 23 

of the Limitation Act, and the suit was not barred by time.’® 

TITLE IV: SUCCESSIVE BREACHES OF CONTRACT. 

793. WHAT DOES NOT CONSTITUTE A CONTINU¬ 
ING BREACH. —This section, unlike S. 23 

Successive of Act IX of 1871,.does not apply to cases 

of successive breaches of contract. As 
noticed in S. 777, ante, where the obligation 
created by a contract was of a recurring kind, and could admit only 
of a series of successive breaches, S. 23 of the present Act was held' 
not applicable.’® Where the contract was to pay a certain amount 
on or before a given date, it was held that the breach here was 

committed on the day app)ointed and it could not be said to be a • 
continuing breach.’^ 

_ * 

The Indian Limitation Act specifically provides for the period 

of limitation for bringing an action on. a pro- 
Promissory note missory note payable on demand, but this 

payable on demand. illustrates the principle of the English law that 


breaches 

tract. 


of 


con- 


10. 10 C.W.N. 839. 

11. Giirmukh Singh v. Secretary of State, 1899 P.R. 16. 

12. Ladak Chand v.' Nathu, B.P.J., 1892, p. 299. 

13. Bhojraj v. Gulshan AH, <1882) 4 All. 493=(1882) 2 A.W.N.' 125 
(Agreement to pay vendors Cjertain fees annually). 

14. Mansab AH v. Gulah Chand, (1887) 10 All. 85= (1887) 7 A W N 

^ 92 . ' ~ .- 



s; 23] 


Computation of Period of Limitation. 


853 


the period of limitation prima f-acie begins to run on a promissory 
note payable on demand from the date of the note, the debt being 
payable without any demand, and the non-payment of the note is 
not a continuing breach which extends the period of limitation.'^ 
When a person stood surety for the judgment-debtor and according 
to the teiTns of the Zamanatnaui^ah undertook to produce the judg¬ 
ment-debtor on each date of hearing, held, that his stipulated liability 
was complete on the date the breach occurred, and not on the date 
when the proceedings came to an end, and that S. 23, Limitation 
Act, did not apply as it was not a case of continuing breach.'^® 

“There are many contracts of which there may be successive breaches, 
as for instance contracts by which a party to the contract agrees to do or 
to forbear doing two or more different things: in such contracts the contract¬ 
ing party may commit several breaches by not doing those things which 
he has contracted to do, or by doing those things which he has contracted 

not to do.”'"^ 

Successive breaches happen in those cases only in which there is 
a promise to perform periodically, such as payment of rent or of 
annuity.'® But a breach of covenant by the lessee not to sublet the 
premises is not a continuing breach.'® 

In Achhar Mai v. Hukman,^^ where a mortgage-deed was exe¬ 
cuted for a period of six years, providing that if interest for any 
year was not paid, the mortgagee might eject the mortpgor and 
take possession, plaintiff contended that the suit was within time 
from the last failure to pay interest, but it was held that the obliga¬ 
tion to pay interest ^^early being of a recurring kind, the failure of 
the defendant to do so did not amount to a continuing breach of 
the contract within the meaning of S. 23 of the Limitation Act, and, 
therefore, the plaintiff's cause of action arose on the date of the 
first default in paying interest, and that the suit was barred. 
Where a portion of the sale consideration in respect of the sale of 
immoveable property is left in the hands of the vendee for payment 
to a third person, the breach by vendee to pay the amount is not a 
continuing breach.^®'® 


IS. Mansab Ali v. Gulab Chayid, (1887) 10 AIL 85 (92). 

16- Jalal Din v. Mehuga Ra?n, (1935) 153 I.C. 459 (Lah.). 

17. Mausab Ali v. Gulab Ckand, 10 AIL 85 (91) = (1887) 7 A.W.N. 

292. 

18. Raghubar Rai v. Jaij Rai, (1912) 14 I.C. 244 (AIL). 

19. Walrond v. Hawkins, (1875) L.R. 10 C.P. 342. 

20 . 28 P.R. 1897; Followed in Ishar Doss v. Shahab-ud-din, (1921) 63 

I.C. 579 (Lah.) {Held, that where a-mortgage-money was payable by instal¬ 
ments, and the mortgagee was entitleid to possession on the date of any 
default, the suit by mortgagee for possession, brought more than 12 years 
after* the date of 1st default, was barred by time). 

20-a. Ram Narain v. Nihal Singh, (1925) 87 I.C. 804=1925 All. 488; 
also see Raghubar v. Jaij Raj, 34 All. 429. 
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794. In 

Covenants 

title. 


Mansah Ali v. Gtdab Chand,^^ Sir John Edge and 
Tyrell, JJ., named a covenant for title as an 
instance of a continuing breach of contract 
under English law. They observed that 


“A covenant for title is an instance of a contract of which, according to 
the Euylish laze, there may be continuing breaches. So is a covenant to main¬ 
tain a building in repair. There is a breach of the covenant for title so long 
as adverse title exists, and there is a breach of a covenant to maintain a 
building in repair so long as the building is out of repair”. ^2 


But, in Raj Balu v. Krishnarav Ram Chandra, Green, J., consider¬ 
ing the question with reference to Indian law, held that the express 
covenant for title in that case consisted firstly of the power to grant 
and convey ; secondly, a contract for quiet possession; and thirdly, a 
contract for further assurance. It was held that as to the first 
branch, the breach took place on the day the indenture was executed, 
and the suit was barred. The second was held to be a continuing 
breach and the third covenant was not broken at all. Similarly, in 
Ramanatha v. Ozhaloor,^^ where the vendor was found entitled only 
to mortgagee rights, and on his eviction the mortgagee brought a 
suit for damages and refund of the purchase-money, on the basis of 
the covenant for title, held that the implied covenant for title was 
broken at the date of sale, and the said covenant was not one which 
admitted of a continuing breach, and that, consequently, the claim 
on the basis of covenant for title was time-barred. In Samu Pathan 
V. Chidcumbara,'^^ it was held that there is no implied covenant for 
title on a transfer of a mortgage-debt, as it can hardly be regarded 
as a transfer of ownership of immoveable property. However, 
the cause of action for a suit for damage for breach of covenant 
of title arises on the execution of the conveyance. In the case of 
Secretary of State v. Pemmarajw Venkayya;^^ Coutts-Trotter, J., 
observed that. 


“The test as to whether a Dreach is continuous is this: if the plaintiff 
sues in damages, can he only sue for the damages actually accrued up to the 


21. 10 All. 85 (91). 

22. Ibid. 

23. (1877) 2 Bom. 273 ( 292) ; also see and cf. Tutsi Ram v. Murlidhar, 
(1902) 26 Bom. 750 (754) {Held, that a clause in a sale; deed saying “we 
are in enjoyment of the house as its owners, and if any one were to obstruct 
you in your enjoyment of the house we would remove the obstruction so as 
to put you to no trouble,” was not a contract for indemnity, but a covenant 
for title and a covenant for quiet enjoyment, which was broken upon the 
execution of the assurance which contained it: so that the statute of limita¬ 
tion immediately began to run in favour of the covenantor) , 

24. (1913) 21 I.C. 740=14 M.L.T. 524=1913 M.W.N. 1029. 

25. (1915) 31 I.C. 179=29 M.L.J. 454=2 L.W. 918=1916 M.W.N. 7. 

26. (1916) 35 I.C. 254=40 Mad. 910=30 M.L.J. 575=3 L.W. 443= 
(1916) 1 M.W.N. 342. 
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date of suit or may he sue for the whole of the damage accrued and pros- 
pective, that the breach will cause to him? In the former case the breach 
is continuing, in the latter it is single and final. 

As regards the claim of lessee for damages for non-delivery of 
portion of demised premises, it was held that the action should be 
brought within the period prescribed by Art, 115 or 116 of Sch. I 
of the Limitation Act, commencing from the time when the lessee 
became entitled to possession under the terms of the contract. It 
was stated by Coutts-Trotter, J., 

“that the failure of a lessor to give possession of the demised land to his 
lessee goes to the very root of the contract, and is so fundamental a breach 
of it as to entitle the lessee to treat that branch as final, and bring an 
action forthwith for the whole of his prospective damages. 


Srinivasa Aiyangar, J., in the same case held that 

“from the very nature of the obligation, it is clear that there cannot be a 
continuing breach j for the covenant or contract is not a continuing onc...« 
The obligation (of vendor) to give possession (to the vendee) is not one 
which runs with the land, as the breach, if any, of the obligation takes place 
immediately on the transfer of property becoming complete. . , .” “It is 
now settled that a breach of a covenant for title is not a continuing 

breach. 


A breach of a covenant of title caused by the absence of right con¬ 
tracted for is entire and complete at the time of the conveyance, 
and, therefore, the statute of limitation in such a case, in the 
absence of fraud, begins to run in the covenantor's favour as from 
the date of the execution of sale deed,^® In Venkatac'halam v. 
KTishfiQSWGtnif^^ where D sold certain land to the plaintiff by a 
registered deed, but it was found that the defendant had no title 
to the property at the date of his sale, held, that the claim on the 
implied warranty as to title was barred, while the claim based on 
the indemnity bond was within limitation.®^ 


TITLE V: CONTINUING WRONG. 

795. WHAT CONSTITUTES A CONTINUING 
WRONG.—“It is not always easy to say what a continuing wrong 


27. Secretary of Stafe v. Pemmarajn Venkayya, (1916) 35 I.C. 254 
(258)’ Referred in Parvataneni v. Lanka Rambrahinan, (1918) 47 I.C. 924 
=35 M.L.J. 124=8 L.W. 142=24 M.L.T. 104. 

28. Ibid,, (1916) 35 I.C. 254 (258). 

29. Ibid. (1916) 35 I.C. 254 (260, 261) [Held, that the dictum of Green 
J in Balu v. Krishnarav Ramchandra, 2 Bom. 273 (292, 293) does not 
apply to every case of a breach of the covenant for quiet enjoyment, irres¬ 
pective of ‘the fact as to whether the breadh consists in mere ^stwbances 
in the enjoyment of the landlord or in a wrongful eviction of the landlord 
or by a third party by virtue of a paramount title]. 

30. Pirhhu v. Mt. Wazirbi, (1915) 31 I.C. 877=11 N.L.R. 1^*6, 

31. (1919) 50 I.C. 673. 
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Js 32-33 misfeasance giving rise to a oause of 

action is complete at the time when the injury was committed, and 
the subsequent consequences of the wrong caused are no part of 
the cause of action, the case is not one of continuous wrong. In 
Abdulla Mahomed Jubli v. Abdulla Mahomed Zulaikhi,^^ where the 
act of throwing sulphuric acid on the face of the plaintiff was’ 
committed on a certain date, and under Art. 22, plaintiff had a 
cause of action, for a suit for compensation, in which time began 
to run ‘Svhen injury was committed,” it could not be contended that 
the wrong continued up to the time the results of sulphuric acid 

Effect of injury, ^^ving been thrown on- the plaintiff's face 
not a continuance of known, that is, up to a time when 

wrong. the operation was performed and the eye- 

t)all removed. The continuance of the 
effect of injury up to a later date does not make the injury com- 
niitted on a particular date, a continuing wrong within the mean- 
ing of b. 23 of the Limitation Act.®* In Brojendra Kishore Roy 

V. Bharat Chandra Roy,^^ Sir Ashutosh Mookerjee, and Beach- 
croft, J., observed that 


It IS needless for our present purpose to attempt an exhaustive definition 
ot the expression continuing wrong’. But it may generally be stated that 
It the act complained of creates a continuing source of injury and is of 
such a nature as to render the doer of it responsible for the continuance, 
then, in cases in which damage is not of the essence of the action as in 
trespass a fresh cause of action arises, de die in diem. To put the matter; 
in another way, where the wrongful act produces a state of affairs every 
moment s continuance of which is a new tort, a fresh action for the conti¬ 
nuance lies, for there is a real distinction between continuance of a legal 
injury and continuance of the legal effects of a legal inj'ury.” 

Tested from this point of view, it was held that where the plaintiffs 

Tests of a con- title to the disputed property by 

tinned wrong. purchase at a sale in execution of a mort¬ 

gage-decree, and they took possession but 
were resisted by defendants, and proceedings were instituted under 
S. 146, Criminal Procedure Code, resulting in the Magistrate 
attaching property, this state of things could have been terminated 
by the defendants abandoning claim to the property, and not causing 
a breach of the peace by an endeavour to obtain possession by 
force. Similarly, Underhill in his Law of Torts observes that 

the true test is whether the defendant is or is not bound to do or 
omit to do some act over and above the payment of the sum awarded as 


7 Crump, J., in Abdulla Mahomed Jabli v. Abdulla Mahomed 

Zula^khi, (1924) 84 I.C. 796 ( 799) =1924 Bom. 290=25 Bom.L.R. 1333 

34 . 84 I.C. 796=1924 Bom., 290=25 Bom.L.R. 1333. 

Shah, A.C.J., in 84 I.C; 796=1924 Bom. 290=25 Bom.L.R. 

36.. (1915) 31 -I.C. 242=20 C.W.N. 481=22 C.L.J. 283 
37. 76«., 31 I.C. 242 (246); . I' '. 
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datnag^es in the first suit. If he is so bound, and he neglects to do the act 
which he ought to do, or does the act which he ought not to do, and fresh 
damage results, then a new suit may be brought”. 

Mr. Collet, in his work on the Law of Torts, says 

An act done upon the land of the plaintiff though it may be a continuing 
cause of damage, is not a continuing injury where it is in the power of 
the plaintifi alone to abate the cause of damage”.3® 

The Nagpur Judicial Commissioner’s Court has pointed out in Har- 
deo V. Ramchandra*^ 

“that a cause of action, in respect of which a plaintiff is entitled to have 
the prospective damages assessed is distinct from a continuing cause of 
action, that is, a cause of action which arises ifrom the repetition or the 
continuance of acts or omissions of the same kind as that for which the 
action has been brought”. 


796. Where the injury is complete on a certain date, there is 

no “continuing wrong” within the meaning 
of the statute. The effect may continue, but 
this does not extend the time of limitation.^^ 
The damage whether it follows the act which 
causes it immediately or after an interval is 
at once complete, and where this is so, there is no continuance of 
damage,**^ 


Effect of com¬ 
pleted injury is not 
a continuing wrong. 


Illustrations. 

(1) In Ashutosh Sadukhan v. The Corporation of Calcutta*^ it was 
held that the erection of a rowak or platform by the plaintiff upon a portion 
of a street or drain vested in the corporation w'as not a continuing wrong, 
and limitation was not saved by the provisions of S. 23 of the Limitation 
Act, as the injury was complete on the erection of the rowak. 

(2) Where plaintiffs sued for injunction directing removal of chbap- 
pars erected by defendants in front of their houses, and to restore the 
courtyard to its former condition, it was held that the moment the chhappars 
were erected the injury complained of and sought to be removed by the 
issue of an injunction was complete; and there was no continuing injury 
within the meaning of the statute.^ 

(3) In Achar Singh v. Badhawa Singh ,a suit for ejectment from a 
specific field which w^as recorded as part of a thoroughfare and Shamilat 
instituted nominally on behalf of the village community to iremove an 


38. Mitra’s Limitation Act, p, 314. 

39. Ihid. 

40. 1927 Nag. 85=98 I.C. 679 {Held, that the obstruction from taking 
water from a well is a continuing injury) . 

41. Ashutosh Sadukhan v. The Corporation of Calcutta, (1919) 49 I. 

C. 93=28 e.L.J. 494. 

42. Lightwood, p. 399; Rustomji, p. 266. 

43. (1919) 49 I.C. 93=28 C.L.J. 494. 

44. Lai Singh v. Hira Singh, (1921) 60 I.C. 20=1921 Lah. 242=3 
L.L.J. 128. 

45. 15 I.C. 285=124 P.R. 1912=132 P.W.R. 1912=2 P.L.R. 1913. 
108 
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obstruction to the enjoyment of the shamilat by the proprietors generally, it 
was held that S. 23 of the Limitation Act did not apply. 

(4) “Where an excavation causes the walls of a house to crack, the conti¬ 
nuance of the cracks would not render the wrong a continuing one. The 
damage is inflicted once and for all though it continues unrepaired. Similarly 
in the case of bodily injury, the injury is complete when, for example, the 
accident happens. The suffering may continue for some time; but that would 
not render the injury a continuing one.”"^® 

(5) An erroneous entry in a Revenue Record, if it was a wrong to 
the plaintiff, must be held to be a wrong committed once for all, and not a 
continuing wrong within S. 23 of the Limitation Act.^T 

(6) A completed trespass, e.g., the erection of a pial on a part of the 
public street by the owner of an adjoining house is to be distinguished from 
a continuing wrong under S. 23; and the question of adverse possession 
from the date of trespass cannot be got over by treating the case as one 
of continuing wrong throughout.^® 

(7) ^ The cause of action for a suit for return of the money paid in 
order to form a society or business which is prohibited under the Companies 
Act accrues as soon as the money is paid and there is no continuing cause 
of action in such a suit."*® 

797. A plaintiff is entitled to compensation not only for 
1 ♦ • damage actually visible at the time when the 

suit IS instituted or at the time of the trial, 
but even for such consequential damage as may reasonably be 
expected to arise in the future from the wrongful act complained 
of. However, where personal injuries are occasioned by a negli¬ 
gent act of the defendant, a fresh cause of action does not arise 
whenever the damage which is suffered becomes aggravated.®® 

Illustrations. 

(1) In Fetter v. Beal^ where the plaintiff had sued for assault and 
battery and recovered damages, he was not held entitled to recover further 
damages when, subsequently, part of his skull had come out of his head by 
reason of the battery. “Later manifestations of the original damage done, 
and consequent upon the injury originally sustained, do not give rise to a 
new cause of action”. 

(2) In Hodsell v. Stallehrassp where the master brought an action for 
beating his servant it was observed that a fresh action could not be brought 
except upon the unlawful act, and fresh damage. 


46. Dr. Pal’s Limitation, p. 399; citing Lloyd v. Wigney, (1830) 6 
Bing. 489; Carey v. Mayor of Bermondsey, (1903) 67 J.P. Ill; Harrington 
V. Corporation of Derby, (1905) 1 Ch. 205. 

47. Francis Legge v. Rambaran Singh, 20 All. 35= (1897) 17 A.W.N. 
193 (F.B.). 

48. The Municipal Commissioners, Madras v. Sarangapani Mudaliar, 
(1899) 19 Mad. 154. 

49. Ram Kumar v. Nem Chand, (1921) 64 I.C. 447=1921 All. 73. 

50. Allan Mathewson v. District, Board, (1920) 58 I.C. 749. 

1. (1701) 1 Raym. 339=91 E.R. 1122. 

2. (1840) 11 A. and E. 301=113 E.R. 429=52 R.R. 350. 
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(3) In Allan Mathetvson v. Chairman of District Board, ^ where plain- 
tifTs suit against the defendant board, claiming damages for personal injury 
alleged to have been caused by the negligence and breach of duty of the 
defendant, was based upon the injury received on a particular date, it was 
held that no fresh cause of action accrued to plaintiff about two months 
later when amputation of the injured limb became necessary. 

(4) In Abdulla v. Abdulla,^ where sulphuric acid was thrown at the 
plaintiff and injury was caused to his eye and the eye-ball being subsequently 
removed; it was held that the act of malfeasance was complete at the time 
when the acid was thrown in plaintiff’s face, and the subsequent consequence 
was no part of the cause of action. 

798, A tort is a wrong independent of contract; and as noticed 

in Mitra’s Limitation Act, Vol. II, p. 976, 
*^®*^*®* there are three well-known types or classes 

of torts, viz., “Non-feasance, or the omission of some act which 
a man is bound to do; misfeasance, being the improper per¬ 
formance of some act which he may lawfully do; and malfeasance, 
or the commission of some act which is unlawful”. 

There are some cases of torts which are specially provided for 

in the schedule. Time in such cases will 
Cause of action. run from the date noted in the third column 

Special articles. of the schedule. Art. 19 (False im- 

prisonment), where the starting point of 

limitation is the date when the imprisonment ends. This is a case 
of continuing wrong. Art. 23 (For compensation for a malicious 
prosecution), the commencement of limitation is from a date when 
the plaintiff is acquitted, or the prosecution is otherwise terminated. 
In Art, 42 {For compensation for injury caused by an injunction 
wrongfully obtained), the period of limitation commences 'when 
the injunction ceases'. Arts. 41 and 91 must be taken to qualify 
the provisions of S. 23 to a certain extent. There is “nothing 
repugnant, however, in the imposition of a bar on a suit 
particular remedy, even though the cause of action be continuing . 
Also see Arts. 37, 38 and 39, as to suits for compensation for 

continuing wrongs. 

799. The rule as to starting point of 

Torts—not spe- limitation is thus stated by Mitra, in his 
dally provided for. Limitation Act, Vol. I. p. 312. 

“In actions for toils, not specially provided for in the Schedule, 
time begins to run from the occurrence of the Act or commis¬ 
sion complained of, and not from its discovery by the plaintiff, nor 
(generally) from the time when the consequential damage ensues. 


3. 58 I.C. 749=1 P.L.T. 269=5 P.L.J. 359. 

4. 1924 Bom. 290=84 I.C. 796=25 . 

5. Dhanjibhoy Bomanji v. Htra Bat., (1901) 25 I.C. 644 ( ) ( • ■ 

6. Mitra’s Limitation Act, Vol. I, P- 311. 
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It was h^ld in Sivachidambara v. Kamatchi,'^ that in suits for com- 
jiensation for tort to immoveable property, the period of limitation 
prescribed in Art. 36 of Sch. II of the Limitation Act, 1877, ran 
from the date of the tort and not from the time ’when the plaintiff 
has knowledge of such tortious act. But where the consequential 
damage is the ground of action, where the act itself without specific 
damage, does not amount to a tort, and give rise to a cause of 
action, limitation runs from the damage accruing, and not from 
the act complained of,® “Again in the case of a continuing wrong, 
limitation begins to run at every moment of the time during which 
the wrong continues.’’^, A wrong is the violation of a right, and 
a continuing wrong consists of some act or omission which con¬ 
tinues to violate a right. There can be no continuing wrong unless 
there is a continuing right.’^® 

TITLE VI: INSTANCES OF CONTINUING WRONGS. 

800. The most common case of a continuing wrong is afforded 

by the obstruction or diversion of a water- 

diversion of water- course or drain, in which case the cause of 
course. action is renewed de die in diem, so long as 

the obstruction or diversion is allowed to 
continue at the instance of the defendant.In Ro^jTup K' 0 '€t v. 
Abdul Hossein ,where plaintiffs had been in long enjoyment of 
user of a pain, or artificial water-course on the defendant’s land, and 
of the superfluous water of the tal, but less than twenty years 
before the suits, the defendants, without authority, obstructed the 
flow of water along the pain in several places, it was held that such 
obstructions being continuous acts, as to which the cause of action 
accrued de die in diem. Act IX of 1871, Sch. II, Part V, cl. 31 fixing 
two years from the date of the obstruction as the period of limitation 
“for obstructing a water-course” did not preclude a suit complaining 
of obstructions though made more than two years preceding the 
date of the commencement of the suit. The obstruction of a 
stream, whether it has a continuous flow or not, is a continuing 
wrong within the meaning of S. 23 of the Limitation Act, and a 
suit for its removal is not governed by S. 26 of the Act.’® In 

4 

7. (1909) 33 Mad. 71=6 M.L.T. 239. 

8. Ibid.; citing Darby and Bosanquet, p. 46; also Bonomi v. Backhouse, 

9 H.L.C. 503. 

9. 5'cc S. 23. 

10: Goverdhan Das v. Narain Das, (1910) 3 S.L.R. 228=6 I.C. 881 
(F.B.). 

11. Rajrup Koer v. Abdul Hossein, 6 Cal. 394=7 C.L.R. 529=7 
I.A. 240 (P.C.); Followed in Muthalagappa v. NavaneethCsTvara, 1935 
Mad. 668. 

12. Ibid., 6 Cal. 394; Relied in Muthalagappa v. Navaneetheswara, 
1935 Mad. 668=69 M.L.J. 42=1935 M.W.N. 538. 

13. Krishna Dayal Gir v. Bhazvani Koer, (1918) 43 I.C. 235=3 P.L. 

W . 5=3 P.L.J. 51 (59). 
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Halher v. Porritt,^ on appeal it was held that the incidence of a 
natural stream, would also apply to an artificial water-course sup¬ 
plied with water from a natural stream and the riparian proprietors 
of. the artificial course would have the same rights as if the water¬ 
course was a natural stream. Similar was the view in more 
recent cases, vide Roberts v. Richards.^^^ Similarly, the discon¬ 
nection of water-supply, by cutting off the connection of a house 
with the main water-pipe, which thereby prevents the house-owner 
from obtaining water from the main pipe by means of his communi¬ 
cation pipe, constitutes a continuing breach of duty on the part of a 
Alunicipal Board, with a corresponding continuing right or cause of 
action in favour of the house-owner, for a suit for damage.^® The 
Lahore High Court has held in Chiranji Lai v. Shib that 

“the act of the defendants in obstructing the drains in defiance of an in¬ 
junction obtained by the plaintiffs was an act of malfeasance. Article 36 
covers,, the case, and the effect of that article read with S. 23 of the Act is, 
that the suit must be brought within two years from the date when the mal¬ 
feasance takes place but that inasmuch as the offence is a continuing one the 

date of the damage shall be deemed to be the date of the malfeasance”. 

% 

Similarly, where from time immemorial, and certainly for more 
than 20 years prior to the date of the obstruction by the defendants, 
the plaintiff enjoyed the right of having an egress for his rain water 
through a drain in the defendant’s land, and the plaintiffs more 
than- two years after the date of the obstruction, sued the defend¬ 
ants for the removal of the obstruction, it was held that the obstruc¬ 
tion complained of constituted a continuing nuisance, as to which 
the cause of action was renewed de die ift dietn, the plaintiff’s claim 
was not barred by any provision of the Act, but, on the contrary, 
was saved by the express provision of S. 23 of the Limitation Act.^® 
In Subratnania Ayyar v. Ro/mchandra Rau^^ it was held that the 
defendants, lower riparian proprietors, who had not acquired an 
easement, could not have obstructed the right of a superior riparian 
proprietor to have the drainage water from his lands permitted to 
flow off in the normal course, and that, so long as the obstruction 
was continued there was a continual cause of action from day to 
day. Where an act of trespass on immoveable property was 
accompanied by obstruction of a water-course, held, that as the 
trespass was not repeated S. 23 of the Act does not extend the 
accrual of the cause of action in respect of the trespass which was a 
completed act, but there was also a separate cause of action in res- 


14. (1875^) 10 Ex. 59=44 L. J. Ex. 52. 

15. (1881) SO L.J.Ch,-297=44 L.T. 271. 

16. The Municipal Board, Allahabad v. Sarkar Bahadur Johari, (1929) 
118 I.C. 713=1929 All. 870=1930 A.L.J. 94. 

17. (1926)-92 LC. 994=1926 Lah. 242. • 

18. Punja Kuvarji v. Bai Kuvar, (1881) 6 Bom. 20. 

19. (1877) 1 Mad. 333 (335); . 
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pect of the obstruction of the water-course by itself, and this was 
undoubtedly a continuing wrong, and under S. 23 and Art. 37 of 
the Limitation Act, the suit was within time where it was brought 
within 3 years of the last day to which the wrong continued.^® 
Owners and occupiers of higher lands have the right to discharge 
surface water of their lands on to the contiguous lower lands in all 
seasons of the year. An obstruction to the discharge of surface 
water constitutes a recurring cause of action, so that no question 
of limitation can arise in regard to a suit for the removal of the 
obstruction.In Goverdhan Das v. Narain Das,^^ a Full Bench 
of the Sind Judicial Commissioner’s Court has held that obstruc¬ 
tion of a water-course is a continuing wrong, by depriving the 
plaintiff of a supply of water to which the plaintiff had a right, every 
year. In the case of a dispute as to right of irrigation from a private 
water-course of a canal, it was held that the interference with plain¬ 
tiff’s right of irrigation was a continuing wrong, and no question 
of limitation arose.^® 

801. NUISANCES OR TRESPASS.—In cases where the 
damage is of the essence of action, as in the case of a nuisance, a 
fresh cause of action arises as often as damage occurs. There is 
a legal obligation to discontinue a trespass, or remove a nuisance, 
but there is no such obligation upon a trespasser to replace what he 
has pulled down, or destroyed upon the land of another, though he 
is liable to compensate in darncLgcs for the loss sustained.*^ 

The causing of a nuisance is a continuous wrong independent 
of contract, and a fresh period of limitation begins to run at every 
moment during which the wrong continues.^® A continuing nuisance 
gives a continually recurring right of action.'^® “Where the nuisance 
is not by a single act, but by continuance of the wrongful act a new 
cause of action arises on the recurrence of every fresh damage.”®’' 


20. Sona Patil v. Laxman, (1924) 82 I.C. 482=1925 Nag. 189. 

21. Kaseswar Mukerjee v. Anrvoda Prosad Patra, (1917) 41 I.C. 863 
=22 C.W.N. 666. 

22. (1919) 6 I. C. 881=3 S. L. R. 228 (F. B.) (The plaintiff’s 
right to take water for their garden, if an easement attached to land, could 
onlj' be extinguished by non-user for 20 years. If if is natural or statutory 
right, it could be subjected to easement, or adverse possession) . 

23. Kanialal v. Narain Singh, (1919) SO I.C. 299=177 P.W.R. 1918. 

24. Mitra’s Limitation Act, Vol. I, p. 313; citing Clegg v. Deardon, 
(1848) 12 Q.B. 756=116 E.R. 986; Kanskier v. Goodman, (1928) 1 K.B. 
421. 

25. Rukn-ud-din v. Altaf Ahmad, (1921) 60 I.C. 529 (Lah.). 

26. Lightwood, p. 204. 

27. Roscoe’s Digest, 14th Edn., p. 692. 
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A continuing nuisance is not barred until the statutory period has 
run from the last repetition.*® 

, Illustrations. 

(1) Where the plaintiffs challenged the defendant’s right to the discharge 
of latrine water and foecal matter by a hole in the defendant’s wall on to 
their next door neighbours in such a way as to cause a nuisaticc: a fresh 
period of limitation was held to run at every moment during which the wrong 
continued.*® 

(2) Where plaintiffs sued for the issue of a perpetual injunction res¬ 
training defendants from discharging rain water on to their roof, held, 
that the plaintiffs had a fresh cause of action on each occasion when the 
defendants discharged water through the parnala on the plaintiff’s roof, and 
that they were entitled to rely upon the last occasion when this was done as 
the starting point of limitation.®® 

(3) The use of property so as to cause substantial discomfort to neigh¬ 
bours by causing offensive smells, or by producing large volurne of smoke, 
or the setting up of certain plot of ground as a burning and burial place may 
constitute an actionable nuisance, under cii'cumstances, giving rise to a 
recurring cause of action.®^ 

(4) The disturbance of a right of ferry is in the nature of a nuisance, 
and the cause of action in the case of the violation of this right is a conti¬ 
nuing wrong within S. 23.®* 

(5) The disturbance of a right of worship, in a particular way, to which 
plaintiffs were entitled, is of the nature of a continuing wrong.®® 

(6) Where the defendants opened a door in their wall for passage 
through the land of the plaintiff to their house, and used it for that purpose, 
held in a suit for injunction by plaintiff that each time the defendants tres¬ 
passed upon the plaintiff’s land they were committing a fresh act of trespass 
giving a new cause of action to the plaintiff to restrain the trespass com¬ 
plained of.®^ 

(7) Where plaintiff was disturbed in the enjoyment of his property 
by the seizure of his well, this was held to be a trespass on ii^oveable 
property, which continued to be a trespass until the possession of the 

trespasser came to an end.®® 

(8) Where the plaintiff has a right to use the land on which certaiVi 
sheds have been erected as a passage and these sheds are obstructing his 
passage way, there is a continuing wrong: consequently. S. 23 applies 
to a suit by the plaintiff for declaration of his right to use the land and for 

removal of the sheds,®® ___ 

28. Wood, 4th Edn., p. 885; Rustomji, p. 267. 

29. - Rukn-ud-din v. Altaf Ahmed, (1921) 60 T.C, 529 (Lah). 

30. Nur Mohammad v. Gauri Shanker, (1920) 56 T.C. 1003 (Lah.); 

also see Ramphul v. Misr^e, 24 W.R. 97. 

31. Muhammad Mohidin v. The Municipal Commissioners, 25 Mad. 

118 (129). 

32. Nityahari v. Dunne, (1891) 18 Cal. 652. 

33. Hakum Chand v. Maharaj Bahadur, 1933 P.C. 193=144 I.C. 346 
=14 P.L.T. 559=12 Pat. 681 (P.C.). 

34. Sheo Prasad v. Maaxgar, (1914) 25 I.C. 185—12 A.L.J. 1150. 

35. Narasitnmacharya v. Raghupathiya Charya, (1880) 6 Mad. 176. 

36. Sarat Chander v. Nerode Chandra, 1935 Cal. 405=156 I.C. 390. 
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(9) The use and occupation of a balakbana over the prayer hall 
of mosque, and of the upper storey of the Hujra forming part of the mosque 
b\ the rnutwalli of the mosque as a private residence held to be a wrongful 
act which gave rise to a valid cause of action for a suit for declaration 
and injunction by the worshippers. The said occupation was a continuous 

wrong which may be objected to by any worshipper, and S. 23 applied. 

• 

802. Obstructions which interfere with 3, right of w^y are 

in the nature of continuing nuisance as to 
of way!^"^"" which cause of action is renewed de die in 

diem so long as the obstructions causing 
such interference are allowed to continue.®® In Soojan Bibi v. 
Shamed Ali,^^ Norris, J., held that an obstruction to a right of way 
gave the plaintiff a recurring cause of action under S. 23 of the 
Limitation Act. And this was followed in NCTode Kanta v. BhaTCtt 
Chandra, where it was held that the obstruction to a right of way 
acquired by long user, independently of S. 26 of the Limitation 
Act is nevertheless an absolute and indefeasible right, and its 
obstruction is in the nature of a continuing nuisance where a per¬ 
son had a right to use the land over which defendants had erected 
some shed obstructing his passage way, it was held that there was 
a continuing wrong.Similarly where land reserved as a common 
passage by long usage and agreement was obstructed by the erec¬ 
tion of a verandah to the house.Cases where completed acts of 
trespass have ripened into permanent right by adverse possession 
are distinguishable.^® 


803. In Abdul Salam v. Hamidullah,^ the Punjab Chief Court 

, has held that the infringement of a trade mark 

trade constitutes a continuing wrong and that a 

fresh cause of action arises de die in diem so 
long as the infringement continues. 


37. Mohammad Ahmad V . Mohammad Fazal, ^ .'SL. 1917=391. C. 116. 

38. Nazim v. Wazidullah, 1916 Cal. 733=29 I.C. 385. 

Achar Singh v. Badhawa Singh, 124 P.R. 
1912 {Held that plaintiffs suit for ejectment of a defendant 'from a specific 

A ^ thoroughfare or shamilat, was governed by 

Art 120 and not Art. 142 and S. 23 of the Limitation Act had no application 
to the suit) .■ . 

40. (1909) 2 I.C. 410; 29 I.C. 385=21 C.L.J. 

Sar^ Chandra Mukherjee v. Neroda Chandra Mukherjee, (1935) 

^ 405; Relied on Dzvarkanath v. Tara Prasanno, 1923 

Cal. 356=76 I.C. 328. ' ' 

42. Dwarkanath V. Tara Prosannoi supra/ • ’ 

43. The Municipal Commissioner- vSarangapani, \9 Mad. 54; and 

Sadukhan V: ■ Corporation 'of Calcutta, 49 'I.C. 93=1919 'Cal. 

OV.// ••• . , 

. 44. 97 P.R,..1913=15 d.C. 116.- ' 
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804. According to the Bombay High Court wrongful attach¬ 
ment before judgment, if the attachment conti- 
Wrongful attach- for any length of time, will be a conti- 

”^**'^* nuous tort, and a suit for damages for such 

act will be governed by S. 23.^® Plowever, the Allahabad High 
Court has given an obiter in Ram Narain v. Umrao Singh,^^ to the 
effect that an attachment, if wrongful, is not a continuing wrong 
within the meaning of S. 23 of the Act. The former case was dis¬ 
tinguished on the ground that it was a case in which attachment 
was made not by actual seizure but by the issue of a prohibitory 
order. In the case of a suit for compensation for the wrongful 
seizure of moveable property, limitation would run from the 
date of seizure, this being a completed wrong on the date of the 
seizure of property.^’' In Jhabbu v. Mt. Batul*^ the Allahabad 
High Court held that the cause of action for a suit for damages 
in respect of a wrongful distraint under S. 146 (1) of the Agra 
Tenancy Act takes its origin from the day on which the distraint 
comes to an end: but in a case under S. 146 (2), the date of loss 
or destruction to property affords the cause of action for a suit 
for damages. 

The Madras High Court takes a similar view. In Pannaji 
Devi Chand v. Sanaji Kapur Chand,^^ it was held that wrongful 
seizure of moveable property is not a “continuing wrong within 
the meaning of S. 23, although the party is deprived of the posses¬ 
sion and use of the property during the period it is taken out of 
his possession. It was observed that the wrongfulness or other¬ 
wise of the seizure does not depend upon the adjudication of the 
. Court on an objection taken by the person whose property is 
attached, but it is wrongful ab initio. 

805. In the case of a property attached under S. 146, Cri¬ 
minal Procedure Code, by a Magistrate, 
Property attached ^j^ree alternative views require considera- 

^ tion: (1) suit for recovery of possession of 

S. 146, Cr. P . Code. instituted within twelve 

years from the date of the order of Magistrate: or (2) if the suit 
can be treated to be in substance for declaration of title to immove¬ 
able property, it must be instituted within six years from the ate 
of the order of the Magistrate when the right to sue accrues 
(Art. 120, Sch. I, Limitation Act). But the third alternative view 

45. Surajmul v. Maneck Chand, 6 Bom.L.R. 704 (Attachment made by 
Issue of a prohibitory order). 

46. (1907) 29 All. 615. « • 

47. Singh v. Bhottro Manjee. (1875) 24 W.R. 298; Rd.ed m 

<1907) 29 All. 615 (618). 

48. (1923) 73 I.C. 299=1923 All. 146—45 All. 208. 

49. 1930 Mad. 635=53 Mad. 621=126 I.C. 721=59 M.L.J. 859. 

109 
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is that a suit for declaration of title to land, may be brought with¬ 
out any bar of limitation being applicable, as under S. 23 a fresh 
period of limitation begins to run at every moment of the time 
during which the attachment continues. These views have been 
discussed by the Calcutta High Court by Sir Asutosh Mookerjee 
and Beachcroft, JJ., in Brojendra Kishore v. Bharat Chandra,^^ 
The learned Judges observed as follows:— 

“As regards the first possible point of view, it is clear that no action can 
be brought against the Magistrate for recovery of possession. In the words 
of Lord Morris in Khagendra Naram v. Matanginip- the Magistrate is in the 
position of a stakeholder, or, as was said in Ramaswamy Aiyar v. Muthusamy 
Aiyar2 when the property is attached, it passes into legal custody, and 
during the continuance of the attachment, such custody must be held to be for 
the benefit of the true owner. See Bern Prasad v. Shahzada Ojha^ and Karan 
Singh v. Bakar AH Khan.^ 

The first alternative was ruled out on the further ground that 

“there is no cause of action against the Magistrate, as he has acted in the 
exercise of his statutory powers.”5 

Again, the suit against the rival claimant 

“cannot be framed as one for recovery of possession of the disputed land from 
him, as he is admittedly not in possession”.® 

And, 

“the seisin or legal possession being, during the attachment in the true 
owner, the attachment cannot be deemed to amount to either dispossession 
of the owner or the discontinuance of his possession”.’' 

It was held accordingly, following Rajah of Venkatagiri v. 
Isakapalli SubhiahP that Art. 142 had no application to a suit of 
this description; though it may apply to suits against strangers for 
recovery of possession.® 

Treating the suit as one for declaration under S. 42 of the 
Specific Relief Act, the Madras High Court takes the view that 


50. (1915) 31 I.C. 242=20 C.W.N. 481. 

1. 17 Cal. 814 (819)=17 I.A. 62 (P.C.). 

2. 30 Mad. 12=16 M.L.J. 541=1 M.L.T. 397. 

3. 32 Cal. 856. 

4. (1882) 9 I.A. 99=5 All. 1 (P.C.); Brojendra Kishore v. Bharat 
Chandra, (1915) 31 I.C. 242 (244). 

5. Brojendra Kishore v. Bharat Chandra, (1915) 31 I.C. 242 (244). 

6. Ibid. 

7. Ibid. 

8. 26 Mad. 410; Followed in Brojendra v. Bharat Chandra, (1915) 31 
I.C. 242 (244) ; cf. Goswami Ranchor, Lalji v. Sri Girdhariji, 20 All.. 
120=A.W.N. (1897) 214; also see and cf. Khagendra Narain v. Mathangini,. 
17 Cal. 814 (819)=17 I.A. 62 (P.C.) (Question of limitation not raised). 

9. Nasir AH Sheikh v. Adeluddi Shana, 16 I.C. 620=16 C.W K 
105(3. 
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Art. 120 is applicable and that the suit is required to be instituted 
within six years from the date of the order of attachment when the 
right to sue accrues.^® But, the Calcutta High Court held that 
the true view of the matter is that S. 23 of the Limitation Act 
governs the case.^^ That in such cases there is a continuing wrong 
independent of contract and that consequently a fresh period of 
limitation under Art. 120 begins to run at every moment of the 
time the wrong continues. In applying S. 23 and Art. 120 simuL 
taneously it was not essential to accept the broad proposition that a 
suit for declaration of title to immoveable property cannot be held 
to be barred so long as the plaintiff has a subsisting right to such 
property. The case was treated as one of continuing wrong within 
the meaning of S. 23 of the Indian Limitation Act, as the state of 
affairs permitted of its termination at the instance of defendants 

“if they had intimated to the Magistrate that they abandoned all claims 
to property and would not cause a breach of the peace by an endeavour to 
obtain possession by force”.^2 

Similarly, in Panna Lai v. Panchu,^^ where a land belonging to the 
plaintiff was taken possession of by the defendant, and in conse¬ 
quence of disputes between the parties, the land was attached by 
the Magistrate under S. 146 of the Criminal Procedure Code, and 
within twelve years of the date of this order, the plaintiff sued for 
declaration of his title to and for recovery of possession of the 
land, alleging that the cause of action arose on the date of attach¬ 
ment, it was held by the Calcutta High Court that the suit though 
framed as a suit for possession could not be treated as such, be¬ 
cause the possession was not with the defendant, but with the 
Magistrate who was not and could not be a party to the suit, and 
that the suit was a suit for declaration governed by Art. 120 of the 
Limitation Act. Further that as the possession of the Magistrate 
was in law the possession of the true owner, the defendant's posses¬ 
sion was determined upon the Magistrate's taking possession under 
the attachment; and a suit for declaration was maintainable by the 
plaintiff, as true owner, and that being so, S. 23 and Art. 120 
applied simultaneously to the case, which could be treated as one 
of a continuing wrong.^^ 

In Jurawan v. Ram Sarekh,^^ the Patna High Court has 


10. Raja of Venkatagiri v. Isakapalli, 26 Mad. 410. 

11. Brojendra Kishore v. Bharat Chandra, (1915) 31 I.C. 242 (245). 

12. Ibid. ; cf. Chukkun Lai Roy v. LoHt Mohun Roy, 20 Cal. 906 (925) . 

13. (1922) 65 I.C. 200=49 Cal. 544=1922 Cal. 419. 

14. /bid., 65 I.C. 200 (203, 204). 

15. 1933 Pat. 224 (233)=14 P.L.T. 113=12 Pat. 261; Distinguished 
Raja of Venkaiagiri v. Isakapalli, (1903) 26 Mad. 410 (On the ground that bar 
under Art. 120 affected only the remedy or relief by way of declaration, and 
did not extinguish the right and title of the true owner which continues 
so long as the attachment lasts). 
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agreed with the decision of the Calcutta High Court in the case 
of Brojendra Kish ore v. Sarojini Ray,^^ observing that 

“the question has been exhaustively dealt with in that case and I agree 
with the decision therein.” “This is a case of continuing wrong under S. 23, 
Indian Limitation Act, and the right to sue accrues from moment to moment 
so long as the attachment lasts, and the suit cannot be held to be barred by 
lapse of six years from the date of the order.” 

However, in Yeknath v. Bahia, the Nagpur Judicial Commis¬ 
sioner’s Court has held that where in proceedings under S. 145 
of the Criminal Procedure Code, the land was attached by a 
Magistrate, and a Receiver was appointed in respect of it, the 
parties being referred to the Civil Court for the determination of 
their right, and a suit for declaration was brought by the plaintiff 
as the owner of the land, he had six years under Art. 120 from 
th.e date when the attachment was made by the Magistrate, and 
no fresh period began to run under S. 23 of the Limitation Act. 


Suit for restitu¬ 
tion of conjugal 
rights. 


806. In Khair-iid-din v. Mt. Budhi^^ the Punjab Chief 

Court (Benton and Rivaz, JJ.) held that a 
suit for custody of wife alleged to be pre¬ 
vented from returning to plaintiff by the 
other defendants was not barred even as 
against the other defendants, as S. 23 of the Limitation Act, provides 
for a fresh period of limitation throughout the period that a wrong 
continues and a third person who harbours a runaway wife is 
guilty of a continuing wrong. The Allahabad High Court held 
in Binda v. Kaiinsilda,^^ that the texts of Hindu Law relating to 
conjugal cohabitation and imposing restrictions upon the liberty 
of the wife, and placing her under the control of her husband, are 
not merely moral precepts, but rules of law: and the Civil Courts 
can properly entertain a suit between Hindus for the restitution of 
conjugal rights, or for the recovery of a wife who has deserted her 
husband. It is not necessary, as a condition precedent to such 
suits, the parties being Hindus, that there should be any demand 
by the plaintiff, and refusal by the defendant. The limitation 
applicable to suits of the nature (Art. 120) is to be read with S. 23 
of the Act. 


It may be noticed here that the Bombay High Court^° inter¬ 
preted S. 23 of the Act of 1877, agreeing with the Allahabad High 
Court,^^ that the refusal of a wife to return to her husband, and 
allow him the exercise of conjugal rights constitutes a continuing 


16. (1915) 20 C.W.N. 481. 

17. (1925) 85 I.C. 631 (1)=1925 Nag. 236=20 N.L.R. 195. 

18. 80 P.R. 1892; Relied on 60 P.R. 1879 (F.B.). 

19. (1890) 13 All. 126 (151)=(1891) 11 A.W.N. 18. 

20. Baisari v. Sank la, (1892) 16 Bom. 714. 

21. Binda v. Kaunsilla, 13 All. 126. 



S. 24] 


Computation of Period of Limitation. 


869 


wrong; but it also held that this continuing wrong gave rise to 
constantly recurring causes of action on demand and refusal, and 
that suits for the recovery of a wife or for restitution of conjugal 
rights were governed by Arts. 34 and 35 read with S. 23. The per¬ 
sonal law of Hindus and Muhammadans, it has been recognized, 
requires no antecedent demand in such suit, and the limitation 
applicable to such suits is held to be Art. 120 read with S. 23 of 
the Act. The Arts. 34 and 35 have disappeared from Act IX of 
1908, so that those suits are now exempt from the bar of limitation. 


807. A suit for declaration of divorce or for dissolution of 


Suit for declara¬ 
tion of divorce not 
governed by S. 23. 


marriage is not analogous to cases of resti¬ 
tution of conjugal rights by the husband 
against the wife. It is explained in Muham¬ 
mad Hamididlah Khan. v. Fakhrjahan 


Begum ,that 


“the cause of action for a suit for restitution of conjugal rights is founded 
on a breach of the contract of marriage and as observed in the Allahabad 
case of Binda v. Kaunsilla,^^'^ the breach continues so long as the person 
of the wife is withheld from the husband, and he is denied the undoubted 
right of her conjugal society. This view of the cause of action in a suit for 
restitution of conjugal rights places it within the purview of S. 23 of the 
Limitation Act. The same cannot be predicated of a cause of action for a 
suit for dissolution of marriage or for a declaration that a divorce had 
taken place between the parties.”23 


4. In the case of a suit for compensation for 

an act which does not give rise to a 
saSin for cause of action unless some specific 


actionable without 
special damage. 


injury actually results therefrom, the 
period of limitation shall be computed 


from the time when the injury results. 


Illustration. 

**A owns the surface of a field. B owns the sub-soil. B digs 
coal thereout without causing any immediate apparent injury to the 
surface, but at last the surface subsides. The period of limitation 
in the case of a suit by A against B runs from the time of the 
subsidence. ** 

SYNOPSIS. 

Title I: Analogous provisions. 

808. Corresponding provisions. 

809. English law. 


22. (1922) 65 I.C. 452=1922 Oudh 92. 

22-a. 13 All. 126=1891 A.W.N. 18. 

23. (1922) 65 I.C. 452=1922 Oudh 92. 
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Title II: Scope of the section. 

810. The principle underlying. 

811. Applicability of the section. 

812. Difference between Ss. 23 and 24. 

813. Illustration (a) explained. 

814. Infringement of right . and special damage. 

NOTES. 

TITLE I: ANALOGOUS PROVISIONS. 

808. CORRESPONDING PROVI- 
S. 25, Act IX of SIONS. —In Act IX of 1871, the correspond- 

ing provision, S. 25 of that Act Iran as 
follows:— 


“In the case of a suit for compensation for an act lawful in itself which 
becomes unlawful in case it causes damage, the period of limitation shall be 
computed from the time when the damage accrues.” 

Illustration. 

“A owns the surface of a field. B, owns the sub-soil. B digs coal 
thereout without causing any immediate apparent injury to the surface, but 
at last the surface^ subsides. The period of limitation runs from the time 
of the subsidence.” 


In Act XV of 1877, the section was worded the same as in 
c ovi A X VTT r present Act; but there were two illus- 

1377 ^ trations (a) and (o). The former is 

retained in the present Act. The second 
illustration (^) which has now been omitted ran as follows:— 

(^) A speaks and publishes of B slanderous words not actionable in 
themselves without special damage caused thereby. C, in consequence, refuses 
to employ B, as his clerk. The period of limitation in the case of a 

suit by B against A for compensation for the slander does not commence 
till the refusal.” 


Act lawful in 
itself becoming un¬ 
lawful when caus¬ 
ing damage. 


809. ENGLISH LAW.— According 
to English Law, as summed up by Addison 
on Torts, see 4th Edition, pp. 970, 971, 


“the time of limitation begins to run from the accrual of the cause of action; 
and when an act has been done which is lawful in itself, but becomes un¬ 
lawful only in case it causes damage, and injury to another, the time of limi¬ 
tation will run, not from the period of the doing of the lawful act, but from 
the time of the accrual of the damage, and the consequent conversion of the 
act which was lawful in its inception into a tort”.2-* 

*Tf a man, by digging on his own land, wrongfully laps open 
the foundations of his neighbour’s walls and causes them to be 
gradually weakened by the effect of flowing water, rain and frost; 
so that at last the wall falls, the time runs from the date of the 
falling of the wall.”^® 


24. Bononi v. Backhouse, 28 L.J.Q.B. 378; Rowhothan v. Wilson, 8 
H.L.C. 359=30 L.J.Q.B. 965; and Smith v. Thackerah, L.R. 1 C.P. 564; 
cited in Dr. Pal’s Limitation Act, p. 407. 

25. Roberts v. Read, 16 East 217. 
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‘^Where slanderous words are uttered which create no cause of 
action unless they are followed by special damage, the period of 
limitation runs from the time that special damage accrues, and not 
from the time of the utterance of the words. 

TITLE II; SCOPE OF THE SECTION. 

810. THE PRINCIPLE UNDERLYING.—The principle 
underlying the provision of the Indian Law is to be found in the 
English cases cited in S. 809, above. The Bombay High Court 
has held that “By S. 24, Limitation Act, in the case of a suit for 
compensation for an act which does not give rise to a right of 
action unless some specific injury actually arises therefrom, the 
period of limitation is to be computed from the time when the 
injury results. 

Where the act or omission of a defendant is not actionable per 
se, but a lawful act becomes unlawful by reason of actual loss or 
damage resulting from the action, the cause of action only arises 
on the happening of the damage or the occurrence of the loss. Act 
IX of 1871 was confined only to cases of conduct causing the 
damage becoming imlawful by reason of the actual loss. The 
present section lays down the wider principle that time begins to 
run only when the cause of action accrues. And in an action based 
on Tort, the cause of action does not necessarily accrue as soon as 

the act is done.^® 

It was noticed by Pigot, J,, in delivering the judgment of the 
Court in the case of Dwarka Nath v. The Corporation,^^ 

“that all damages which refsult from one and the same cause of action must 
be recovered at one and the same time”. 

W^here the subsidence of land attributable either to the acts or 
defaults of the defendants is itself an interference with the plaintiff's 
enjoyment of his own property, it constitutes, as such, the cause of 
action. The defendant is liable by reason of, or “for” an act done 
by him; whether that be an act of commission or omission. The 
right to sue accrues to the plaintiff upon the happening of damage 
by reason of a subsidence arising from the defendant’s act. With¬ 
out damage no suit will lie; Smith v. Thackerah.^^ 

811. APPLICABILITY OF THE SECTION.—“The 
effect which S. 24 causes in the operation of the statute of limi¬ 
tation is not to extend or to restrict any period of limitation, 

26. Saunders v. Sdwards, 1 Sid. 95. 

27. Per Marten, C.J., in Govind v. Rangnath, 1930 Bom. 572=54 Bom. 
226=127 I.C. 305=32 Bom.L.R. 232; also see S. 799, ante. 

28. Dr. PaTs Limitation Act, p. 408. 

29. (1890) 18 Cal. 91 (97). 

30. L.R. 1 C.P. 564. 



872 


The Indian Limitation Act. 


[S. 24 


but to modify the date or time from which the cause of action 
arises.“That is to say, if a suit is for compensation for any 
malfeasance or misfeasance independent of contract, and not other¬ 
wise provided for, the limitation will be two years, not from the 
date of the malfeasance or misfeasance, but from the time when 

the injur>^ results.”^^ 35 ^ which provides for a suit for 

compensation for a malfeasance or misfeasance does not apply 
where the owner of subsoil causes injury to surface, inasmuch as 
this is not a wrong independent of contract; for there is an implied 
covenant running with the land that the surface owner will have 
an inherent right of support from the owner of the sub-soil. In 
this view the suit would be governed by Art. 115 of the Limitation 
Act which is the residuary article for actions ex contractu : just as 
Art. 36 applies where the liability is ex delicto.^^ 

In the case of a suit falling within the purview of S. 24 of 
the Limitation Act, limitation begins to run from the date of the 
actual injury, and not from the date when the contract was broken,®* 
or the wrong committed. But S. 24 cannot be invoked where the 
suit is maintainable on the covenant even before an in- 
juiy was done or damage took place.®® Under S. 73 
of the Contract Act, a suit can only be brought for injury 
or loss already caused and not for prospective loss.®® Section 74 
of the Contract Act allows a suit to be based on mere breach 
when the contract names a sum to be paid in case of mere breach 
or contains a stipulation by way of penalty.®^ Where there is no 
sum named to be paid in case of breach, or stipulation by way of 
penalty, a mere breach of the covenant by omission to pay, gives 
no right to a claim for compensation, and the suit will come within 
the language of S. 24 of the Limitation Act.®® The word adt in 
S. 24 includes an omission. \See S. 3 ( 2 ) of the General Clauses 


31. Jagannath Marwari v. Kalidad Ralia, 1929 Pat. 245=8 Pat. 776 
=120 I.C. 626=10 P.L.T. 191. 

32. Ibid., 1929 Pat. 245 (246). 

33. Ibid., 1929 Pat. 245 (246, 247). 

34. Kedar Nath v. Har Govind, (1926) 95 I.C. 913=1926 All. 605= 
24 A.L.J. 550. 

35. Ibid., 95 I.C. 913 (917)=1926 All. 605=24 A.L.J. 550; cf. 
Raghubar Rai v. Jairaj Rai, 95 I.C. 913 (917) (English law set forth, which 
is not applicable to contracts in India) ; see SarjtH Misra v. Ghulam Husain, 
63 I.C. 87 {Held, that the plaintiff got one cause? of action owing to the 
breach of the contract and a second cause of action owing to injury resulting 
from it) . 

36. Per Ashworth, J., in Kedar Nath v. Har Govind, (1926) 95 I.C. 
913=1926 All. 605=24 A.L.J. 550. 

37. Ibid. 

38. Ibid. • • 
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Act X of 1897).®® There is no reason to hold that S. 24 is only 
applicable to suits based on Tort.^® The language used is general 
and may apply in proper cases to other acts as well which give rise to 
a cause of action only when specific injury results therefrom.^^ In 
construing this section the word ''specific'* may mean *‘that can be 
specified”/^ The word injury in S. 24 includes a “legal injury”.^® 

812. DIFFERENCE BETWEEN SECTIONS 23 AND 24. 

—in S. 24, the Legislature deals with acts rightful in themselves, 
unless and until damage results therefrom.^ In such cases the 
right of action is not complete until damage or loss has accrued.*® 
In other words, 

“it is only where it is necessary to consider the act phis the consequences 
as the cause of action, that the time runs from the consequences where 
those consequences are injurious".'*® 

Where cause of action lies not in the specific act or omission, but 
in the resulting damage, this section provides for the computation 
of time from the date when plaintiff sustains the actual loss.*^ 
For instance negligence does not itself give a cause of action; but 
it becomes actionable when followed by actual damage, and limita¬ 
tion starts in a suit for compensation from the happening of the 
resulting damage.*®* “In cases under S. 24 fresh cause of action 
arises when fresh damage results from the act complained of."*® 

Section 23 applies where the wrongful act of the defendant 
itself gives rise to a cause of action irrespective of any specific 
injur}' and the breach or wrong is of a continuing nature.®® A 
clear distinction exists between the continuance of a legal injury, 
and the continuance of the legal effects of a legal injury.^ The 
effect of a completed injuty is not a continuing wrong.? In 


39. Per Ashworth, J, in Kedarnath v. Hargovind, (1926) 95 I.C. 913 
=1926 All. 605=24 A.L.J. 550. 

40. I hid. 

41. Mitral’s Limitation Act, Vol. II, p. 980. 

42. Per Ashworth, J., in 95 I.C. 913 (917). 

43. Go-uind V. Rangnath, 1930 Bom. 572 (585)=54 Bom. 226=127 
I.C. 305=32 Bom. L. R. 232. 

44. Roberts v. Read, 16 East. 215. 

45. Banning, p. 68. 

46. Per Crump, J., in Abdulla v. Abdulla, 84 I.C. 796 (799)—25 Bom. 
L. R. 1333 (1339)=1924 Bom. 290. 

47. Lightwood, p- 203; Rustomji, p. 270. 

48. Ibid., p. 204; also see IVhitehouse v. Fellowes. 

49. Mitra’s Limitation Act, Vol. II, p. 981. 

50. See S. 795, ante. 

1. See S. 796, ante. 

2. Ibid. 
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continuing 2 i>rongs, as distinguished from continuing damages succes¬ 
sive suits are allowable.® In cases under S. 23, fresh cause of 
action accrues every day that the wrong is allowed to continue.^ 

813. ILLUSTRATION (a).—This illustration explains a 
typical class of cases falling under S. 24; where the original act of 
the defendant in respect of his own property is not an actionable 
wrong, unless damage results to his neighbour’s property. The 
mere withdrawal of the stratum of coal in itself is a perfectly 
legitimate and lawful act, and it is only because it is done without 
doing something else which would prevent the injury to the plain¬ 
tiff that the cause of action arises.® The subsidence of land attri¬ 
butable either to the acts or defaults of the defendant is itself an 
interference with the plaintiff’s enjoyment of his own property, and 
as such constitutes the cause of action.® As a matter of principle 
all damages which result from one and the same cause of action 
must be recovered at one and the same time. The cause of action 
IS the happening of damage by reason of a subsidence arising from 
the defendant s act, as without damage no suit would lie.^ A 
further subsidence, merely causing displacements of materials 
already damaged, could not be described as a fresh damage; but if 
a further subsidence after the first damage is 
proved, causing further damage, and fresh loss 
to the plaintiff, it might be recovered in a fresh suit. The period 
of limitation in the case of a subsidence, and damage would run 
from the time of the subsidence.® It has been held in Crumble v. 
iVallsendy^ that a fresh cause of action arises when fresh damage 
to the plaintiff’s property results by subsidence of the surface 
whether the subsidence (caused by excavation) goes on continu¬ 
ously or occurs by fits and starts. When the cracks in the plain¬ 
tiff’s walls increased by reason of a continuous subsidence, a fresh 
cause of action accrued to him.^® 


814. Where a person is in the enjoyment of a right, and 

j r . . . another deliberately infringes that right, the 

right. SCO person injured can succeed in an action for 

damages without proving special damage, to 
have accrued to him.^^ 


3. Mitra’s Limitation Act, Vol. I, p. 314. 

4. /bid., Vol. II, p. 981. 

5. Dvjarkanath Gupio v. The Corporation of Calcutta, (1890) 18 Cal. 
91 (96). 

6. Ibid. 

7. Ibid, (citing Smith v. Thackerali, L.R. 1 C.P. 564). 

8. Ibid., 18 Cal. 91 (96). 

9. (1891) 1 Q.B. 503 (C.A.). 

10. Mitra’s Limitation Act, Vol. II, p. 981. 

11. Maung Thit Sa v. Maung Nat, (1923 ) 74 I.C. 41=1923 Rang. 76 
=1 Bur. L. J. 172. 
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In cases where damage is the gist of action, e,g., right to sup¬ 
port of neighbour’s land, nuisance, negli- 
gence, obstruction of a public highway, proof 

flexion* r a. * A. * 

of special damage is necessary to maintain 

the action. 


Special damage. 


There is a general concurrence of authorities that there must 

be some particular damage to the plaintiff 
more than to the public in order to render 
the action maintainable.^^ In all civil suits for the removal of a 
public obstruction, for example, the plaintiff must show that he 
liimself has suffered some particular inconvenience or injury re¬ 
sulting from the obstruction.^^ There is, however, some conflict 
as to what constitutes a sufficient particular damage.^* The Bom- 
Lay view proceeds entirely on English authorities, which lay down 
the difference between proceedings by indictment and by civil action. 
Their Lordships of the Privy Council have observed recently, that 
this distinction is peculiar to English law, and ought not to be 
applied in India.^® 


In Gopala v. Doma,^^ the principle was explained with refer¬ 
ence to the leading English case of Rylands v. Fletcher ,that a 
person who for his own purposes brings on his land and collects 
and keeps there any thing likely to do mischief if it escapes, must 
keep it at his peril, and if he does so, and does not succeed in con¬ 
fining it to his own property, he is answerable for all the damage 
which is the natural consequence of its escape, though the escape 
may not be due to any fault or negligence on his part. In this case, 
the alleged loss of prospect of sowing certain crops was not the 
•direct consequence of the submersion of lands, and there was 
absolutely no logic in making a person liable in damages for causing 
an alleged injury to a thing which from its nature was incapable 
of sustaining such injury”. However, there was no force in the 
•contention raised by the defendants regarding limitation. 

The right of access to a person’s house from highway is a 
special right, distinct from that person’s right as a member of the 
public to the use of the highway, and if the plaintiff’s private right 

12. Susare v. Aga, (1877) 2 Bom. 457 (459, 460) . 

13. Gehnaji v. Ganpati, (1875) 2 Bom. 469. 

14. Ibid, _ 

15. Maneur Hassan v. Muhammad Zatnan, 47 All. 151—52 I.A. 61 

<P.C.'). 

16 (1922) 78 I.C. 656 (Nag.); also see Madras Railway Co. v. 

Zamindar of Karvetnagar, 22 W.R. 279 (P.C.) (The principle of seclion 
Is applicable to cases of actionable damage to neighbours property by the 
•escape of water artificiaUly collected on one's own land) ; cf^, Row Lai v. 
Dhary Muhton, 3 Cal. 776 (Prescriptive right to maintain a bund: no liabi¬ 
lity for damage caused by vis major, to neighbouring properties). 

17. (1868) 3 H.L. 330=37 L. J. Ex. 161. 
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to access is infringed by an obstruction he can sue without proving 
an}" special damage.^® In fact this infringement of such private 
right of immediate access from private property to a public highway 
amounts to special damage to found a private action thereon against 
the infringement.^'' Breach of duty towards the public productive 
of a special damage does not give any individual a cause of action 
until he has suffered any special damage.^® The rule of common 
law in England is that no action can be maintained by one member 
of the public for the obstruction of a highway without proof of 
special damage and this rule is applicable in India as a rule of 
justice, equity and good conscience.^^ 

The principles of S. 24 would be applicable to cases of nuisance, 
slander, etc., where action is maintainable on proof of 
special damage; the time running from the date on* which the 
damage which is the gist of action is caused. But, the question of 
lunitation is not directly connected with the debateable question 
how far suits for slander, etc., will lie in India without proof of 
special damage: and these cases have not been noticed in conse¬ 
quence in comments under S. 24 of the Limitation Act. 

All instruments shall, for the purposes of 
this Act, he deemed to be made with reference to the Gre¬ 
gorian Calendar. 


Illustrations. 

(a) A Hindu makes a promissory note bearing a native date only, and 
payable four months after date. The period of limitation applicable to a 
suit on the note runs from the expiration of four months after date computed 
according to the Gregorian calendar. 

ib') A Hindu makes a bond, bearing a native date only, for the re-payment 
of monc 3 ’ within one year. The period of limitation applicable to a suit on 
the bond runs from the expiration of one year after date computed according 
to the Gregorian calendar. 


SYNOPSIS. 

815. Corresponding provisions. 

816. Gregorian (British) calendar. 

817. Section is imperative. 

818. Contra: Question of intention. 

819. Variations in last date of native month. 

820. Exclusion of date of execution. 

821. Rule of computation—'beginning of period of limitation. 


18. Sheonarayan v. Din Dayal, (1931) 134 I.C. 673=1931 Nag. 189. 

19. Hanuman Prasad v. Raghunath, 82 I.C. 659=46 All. 573=1924 
All. 715=22 A.L.J. 568. 

20. Banning, p. 271; Mitra, Vol. II, p. 981. 

21. Muhammad Din Mian v. Mt. Atirajo Kuer, (1931) 133 I.C. 465 
=10 Pat. 568=1931 Pat. 418=12 P.L.T. 885. 
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815. CORRESPONDING PROVISIONS.—There was no 
such, general provision in Act XIV of 1859, but it was held by 
Norman, J., in the case of Maharaj Joymungul Singh v. Lall Rung 

Pal Singh^^ that 

“the law of limitation being a law of procedure, in order to see by what 
computation the time» must be reckoned, we must look to the calendar and 
the mode of computing time according to the law by which the proceedings 
of the Court in which the demand is to be enforced are regulated, and 
that must be, the English calendar**. 

The present section is the same as S. 25 of Act XV of 1877, 
and S. 26 of Act IX of 1871. The General Clauses Act gives 
the meaning of the words **month/* and '^year” etc., and these are 
taken there as reckoned according to the British calendar. Periods 
of limitation prescribed by any Act of the Government of India 
since 1868 are computed according to British Gregorian calendar 
This analogy is followed as regards periods of limitation prescribed 
by other Acts.*® But for purposes , of special or local laws of 
limitation, the terms “month** and “year** in native instruments 
may still mean “month** and “year** according to the native 

calendar. 


816. GREGORIAN (BRITISH) CALENDAR.—The 

English calendar is named Gregorian calendar, because it was ir^ro 
duced by Pope Gregory XIII, in 1582. Under this calendar, three 
of the Julian leap years are to be regarded as ordinary years, 
those which complete centuries, the numbers expressing which 
centuries are not multiples of 4. In England the new s y e was 
adopted on 2nd September, 1752, when the error amoun e o 

11 days. 


817. Section 25 is unconditional and imperative. The rule 

laid down is absolute, and it would appwr 
Section is impera- question of intention of parties, 

tivc. though considered in some cases, is irrele¬ 

vant. It has been held by the Madras High Court in Venkata 


72 W R 183- cf Ganpat Rai v. Manttu, (1868) 5 Bom. H. C. R. 

W.K. loJ, TT r Ti 136* and Babait v. MaruU, 

®krorfa V. Pahali. (1884) 10 Cal. 913 and Chaturbh^i v. D^arka, 

"ti. I^itra-S Linutation Act, Vol. II, P. 984; also see 5. 5. Wane. 
V. Brojonath, (1909) 36 Cal. 516. 
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Stibraniauia v. Yalia Bhairavasuuami'^^ on a review of the autho¬ 
rities, that 

“if a question of limitation arises, the instrument must 'be deemed to have 
been made with reference to the Gregorian calendar”. 

The learned Judges (Waller and Madhavan Nair, JJ.) observed 
that, 

“the rule is an obvious rule of convenience in a country like this, where 
there are so many calendars each of which divides the year in a different 
manner”, 


Illustrations. 

O) W here a bond bears a native date only, and is made payable after 
a certain time, that time, whether denoted by thd month or year, is to be 
computed, by the Gregorian (British) calendar. 26-28 

(2) WTere the plaintiff sue'd on a note dated Ashad Vadya, \Zth Shako, 
1799 (corresponding with 7th August, 1877), and the stipulated payment was 
“in the month of Kartik, Shako, 1799”, that is to say four months, the suit 
filed on 6th December, 1880, was held to 'be within time.'2® (If the four 
months’ period was to be computed with reference to the Indian calendar the 
suit was four days out of time.) 

(3) The decision in Rungo Bujaji v. Babaji,^^ where the payment was 
intended to be within four lunar months, but S. 25 of the Limitation Act was 
applied being an absolute rule, was followed by Beverley, J., in the Calcutta 
case of Latif-un-niffsa v. Dhan Kun'war.^'^ Amir Ali, J., doubted this view, 
but was not prepared to dissent. 

(4) Where a mortgage-deed provided fdr payment of interest at a 
certain rate per mensem, for each marhati month, this was held insufficient 
to bear the construction that the repayment was to be made after twelve 

marhati months .®2 

818. A different view was taken by the Allahabad High 

Court in Dwarka Prasad v. Raja Ram,^^ 

Contra: Ques- where the Court held that the whole question 

tion of intention. turned on the intention of the parties. In 

Roshan Lai v. Chaudhri Bashir Ahmad ,the 
Court held that it was a matter of construction in every case, where 
payment was contemplated according to native or Gregorian 
calendar. The rule was laid down that 

“if the starting point is to be calculated as so many months or so many 
years from a particular date, that point must be calculated according to the 


25. 1927 Mad. 917=105 I.C. 241=53 M.L.J. 447=26 L.W. 344= 

=39 M.L.T. 284. 

26-28. Nilkanth v. Dattatraya, (1879) 4 Bom. 103. 

29. Rungo Bujaji v. Babaji, (1881) 6 Bom. 83. 

30. Ibid. 

31. (1897) 24 Cal. 382. 

32. Madhorao v. Deep Chand, 102 I.C. 589. 

33. (1915) 13 A.L.J. 486=29 I.C. 980. 

34. 1925 All. 138=47 All. 66. 
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Gr^orian calendar. On the other hand, if the starting point is otherwise 
fixed by the stipulation itself, the Court cannot apply S. 25 of the Act’’.s» 

819. Where the date for payment of money due under the 

Variations in last 30th Pous, 1283, and 

date of native that year, the month of Pous contained 
month. only 29 days, it was held by the Calcutta 

. , , Court that the last day of Pous 

corresponding with the 12th Januaiy, 1877 should not be taken as 

the date of repayment intended by the parties. Instead, the parties 
were taken to have understood that 30 days was the limit of the 

1 SW1 the suit brought on 13th Januaiy, 

was held to be in time.»» A similar view was taken by the 

'"°"*h of Masi in that year had 
only 29 days but the registered lease provided that the rent should 

® ®tiit to recover the rent on 
th March, 1891, was held to be within time, although the last day 

ol Man corresponded to 11th March, 1185. Upon these autho¬ 
rities as also upon the ground that in construing acts of limitation 

L u ""t hound to ^ve them a liberal interpretation, it was 
e d by the Calcutta High Court, that where in a mortgage bond 

M ®‘'P“'^‘^d that the money advanced 

should be repaid »« the month of Jeyth 1289 Fastli, being a peHod 

1289, answered to 1st 
June 1882, the Gregorian calendar was to be applied to the date 

T 1''°’" lhat date terminated on 

14th June, 1882, a suit brought on 12th June, 1894, was within time 

being two days before 14th June, 1894.“ In a recent Oudh case 
where the plaintiff sued on a registered bond executed by defend¬ 
ant on 16th April, 1924, providing for payment of money in six 
months, the date being fixed as "Kuar Sudhi Puranmashi 1332 ”• 
which corresponded to 13th October, 1924, a suit filed on ISt’h 
October, 1930 was held to be within time, as the date of payment 
should be calculated as six months from 16th April, 1924.“ 

820. In computing the period of limitation for a suit on a 

Exclusion of date *"str“ment, the date on which 

of execution. bond was executed should be excluded 

Limitation Act.) • " " S. 12, 


Relied on^Wfc p Ahmed. 1925 All. 138=47 All. 66 '; 

516=2 I.C 573^13 C.W.^' 4^“''“"" ' ''• 36 Cal. 

36. Almas Banee w. Mahomed Ruja, (1880) 6 Cal. 239=6 C.L.R. 553, 
Gnanasammanda v. Palanyandi, (1893) 17 Mad, 61. 
Latif-un-nissa v. Dhan Kuttwar^ (1897) 24 Cal. 382. 

Pulai Ram Duhey v. Sanelut Misir, 1931 Oudh 357 

S. , also see « CW 


37. 

38. 

39. 

40. 


* — ^ WWW w « /•FJ • 

Sambhu Chandra, (1925) 90 I.C. 827 (Cal.). 
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Rule of compu¬ 
tation — beginning 
of period of limita¬ 
tion. 


821. A calendar month or year is computed, not by counting 

the number of days, but by going from one 
day in one month or year, to the correspond¬ 
ing day in the next.^^ Where on the 13th 
April, 1883 (corresponding with the 1st 
By sack, 1290) the plaintiff instituted a suit 
to recover money due on a simple unregistered bond, dated 8th 
By sack, 1286, and repayable on the 30th Cheyt, 1286 (correspond¬ 
ing with the 11th April, 1880), and the 12th April, 883 (30th Cheyt, 
1290) was a holiday; held, that limitation began to run on the 12th 
April, 1880, and that the suit was, therefore, barred.**^ Where a 
bond, dated 29th November, 1881 was payable in two years, the 
cause of action accrued on 29th November, 1883, that is, the day 
of the month corresponding with the day on which the bond was 
dated; and a suit filed on 29th November, 1886 was held not barred 
by limitation."^® 


PART IV. 

Acquisition of Ownership by Possession. 

St®. (1) Where the access and use of light or air 

Acquisition of ^ and for any building have been 
right to easements, peaceably enjoyed therewith as an 

easement, and as of right, without interruption, and for 

twenty years, 

and where any way or watercourse, or the use of 
any water or any other easement (whether affirmative or 
negative) has been peaceably and openly enjoyed by any 
person claiming title thereto as an easement and as of 
right without interruption, and for twenty years, 

the right to such access and use of light or air, way, 
water-course, use of water, or other, easement shall be 
absolute and indefeasible. 

Each of the said period of twenty years shall be 
taken to be a period ending within two years next before 


41. Deb v. Ishan, (1883) 13 C.L.R. 153. 

42. Ibid. 

43. Venkubai v. Lakshtnan, 12 Bom. 617. 
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the institution of the suit wherein the claim to which such 
period relates is contested. 

(2) Where the property over which a right is 
claimed under sub-section (1) belongs to Government, 
that sub-section shall be read as if for the words “twenty 
years’" the words “sixty years” were substituted. 

Explcmation ,—Nothing is an interruption within the 
meaning of this section, unless where there is an actual 
discontinuance of the possession or enjoyment by reason 
of an obstruction by the act of some person other than the 
claimant and unless such obstruction is submitted to or 
acquiesced in for one year after the claimant has notice 
thereof and of the person making or authorizing the same 
to be made. 


Illustratiofus. 

(a) A suit is brought in 1911 for obstructing a right of way. The 
defendant admits the obstruction, but denies the right of way. The plaintiff 
proves that the right was peaceably and openly enjoyed by him, claiming 
title thereto as an easement and as of right, without interruption from 1st 
January, 1890 to 1st January, 1910. 

The plaintiff is entitled to judgment. 

(&) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the 
plaintiff, on one occasion, during the twenty years had askeid his leave to 
enjoy the right. The suit shall be dismissed. 

SYNOPSIS. 

Title I: Analogous Provisions. 

822. Corresponding provisions—Act XIV of 1859. 

823. Ibid., Act IX of 1871. 

824. Ibid,, Act XV of 1877. 

825. Present section. 

Title II: Scope and applicability. 

826. Object of the section. 

827. Scope limited to easements. 

828. Easement defined. 

829-838. What are not easements. 

829. (t) Rights in personam. 

830. («) Ordinary rights in property. 

831. (m) Non-appurtenant rights. 

832. («r) Natural rights. 

833. (v) Licences, and leases. 

834. (w) Customs. 

835. (v»t) Rights in gross. 

836. (.viii) Public rights of way. 

837. («;r) Other incorporeal rights. 

Ill 
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838. (jt) Obligations imposed by contract, or law. 
839-842. What are easements. 

839. Incorporeal rights in rem. 

840. Nature of easements inconsistent with ownership. 

841. Beneficial enjojnnent of dominant heritage. 

842. Permanent rights. 

843-849. Classification of easements. 

843. Positive and negative. 

844. Continuous and discontinuous. 

845. Apparent and non-apparent. 

846. Permanent and‘limited. 

847. Inconsistent and subordinate. 

848. Assessory easements. 

849. Easements of necessity. 

850-856. Varieties of easements. 

850. Roman Law. 

851. English Law. 

852. Indian Law—Right of way. 

853. Right to flow or “use of water. 

854. Rights to light and air. 

855. Profits a prendre: Rights of fishing and grazing. 

856. Customary rights. 

Title III: Section explained. 


857. Peaceable enjoyment. 

858. Open enjoyment. 

859. As an easement. 

860. As of right—meaning of. 

861. Permissive user not as of right. 

862. Presumptions. 

863. Illustrations. 

864. Without interrtiption. 

865. Continuous enjoyment. 

866 . Continuity as affecting easements. 

867. Intermittent user. 

868 . Cessation of user. 

869. Non-user. 

870. Abandonment of user. 

871. Obstruction of-the nature of a nuisance. 

872. Enjoyment incapable of interruption. 

873. Explanation. 

(a) Obstruction by third party. 

(fe) Notice of obstruction. 

874. Non-acquiesCence in • obstruction. 

875. Submission or acquiescence for a year. 

876. Enjoyment within two years of suit. 

877. Knowledge of user. 

878. Sub-clause (2) —Easements against Government. 

879. Easements acquired by other modes. 

NOTES. 

TITLE I: ANALOGdUS PROVISIONS. 


822. CORRESPONDING PROVISIONS.-^Act XIV of 

1859 had no corresponding.provision. How¬ 
ever, the rules of prescription -were recog¬ 
nised by the Courts in India, and rights of • easements could be 


Act XIV of 1859. 
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acquired by long enjoyment. The Bill for limitation of suits, 
_ . . drafted by the Indian Law Commissioners 

1842-43, and amended by Sir James 
Cdlvile in 1855-59, proposed two simple 
rules for the acquisition and extinction by prescription of rights 
to benefits, liberties, or privileges derived out of the immoveable 
property of another person”. These provisions, znjz., Ss. 4 and 5 
of the amended Limitation Bill, 1859, were all omitted when the 
Bill was passed into law as Act XIV of 1859. 

The English Prescription Act did not apply to the mofussil: 
and although in England an easement might be claimed by non¬ 
existing grant after it had been used adversely and uninterruptedly 
for a period of twenty years, and the period of twenty years in 
many cases conferred a right under the English Prescription Act, 
the Calcutta High Court expressed its inclination in the case of 
Joy Prokash Singh v. Ameer to follow the analogy of the 

‘Indian Limitation Act, in taking an adverse and uninterrupted use 
of an easement for twelve years as conferring a right to it. Simi¬ 
larly without definitely deciding the point, another Division Bench 
held in Mohim Chunder v. Chundee Churn^^ that a right of way 
could not be inferred from user, 

“unless that user had extended over a period at least as long as the period 
which the law would allow to the owner of the land for bringing an action 
of ejectment, supposing he had been absolutely excluded from the possession 
of the land, instead of being only hindered in the complete enjoyment of it 
by the acts of user of the way”. 

In Kisto Mohun Mookerjee v. Juggurnath Roy, Joogee*^ Markby, J., 
was of opinion that, 

“in this country, while the law recognized that rights might be gained by long 
and continuous enjoyment, or, in other words by prescription, no fixed 
period had been laid down within which such rights might be gained”. 

He thought the fixing of an arbitrary period unadvisable. In 
’Kartick Chunder Sircar v. Kartuck Chunder Dey,^"^ proof of un¬ 
interrupted user for twelve years and upwards was held sufficient 
- to establish a prescriptive right to water: and the view of Jackson 
and Markby, JJ., in 11 W.R. 236 (237) was differed from. In 
iriew of the precedents, a similar view was taken in Ktisto Chunder 
Chuckerbutty v. Kristo Chunder Bumick*^ that a user for the 


44 . (1868) ^ I.C. '91 (Sir Barnes Peacock, C.J., and Dwarkanath 
Mitter, J.) . 

45. '01868) 10 W.R. 452 '(Phear and Hobhouse, JJ.), 

46. (1869) 11 W.R. 274 (Jackson and Markby, JJ.). 

47. (1869) 'fl Wi'R. S22 ’(Barley'and MacPherson, JJ.) . 

' 48. (1869) 12 W.R. 76 (Bafley and Hobhouse, JJ.). 
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period of twelve years gave a person a legally prescriptive right. 
However, in a later case, where there was evidence showing long 
and continuous user it was held sufficient for the Court to find 
whether it had or had not lasted long enough to confer a right to 
it, without particular reference to any specific number of years.”*® 
No precise period of enjoyment was thus required to prove a right 
of user, and there was no objection in point of law to the finding 
of such a right from the fact of there having been user for a very 
long time.50 No specific time being sufficient to establish a right 
of user, the determination of the exercise of the right was a ques¬ 
tion depending on the evidence in each case, the right being inferred 
from the evidence.^ Before the coming into force of the Limitation 
Act IX of 1871, the length of time required in a case of prescription 
was at least 12 years. But under the Limitation Act IX of 1871, 
peaceable and open enjoyment without interruption for 20 years' 
had to be proved.^ In Elliott v. Bhoohufi Mohufi Bayifievjec,^ their 
Lordships of the Privy Council, applied the English Law before 
the passing of the Prescription Act, 2nd and 3rd William, IV, to a 
suit for injunction to restrain the defendants from proceeding with 
a building, which had the effect of obstructing light to which plain¬ 
tiffs were entitled through their windows. 


Act IX of 1871. 


823. Rules for acquisition of easements by positive prescrip¬ 
tion were first introduced by Act IX of 1871, 
which contained provisions for both ex¬ 
tinctive and positive prescription. The object and scope of S. 27 
of Act IX of 1871 was explained by their Lordships of the Privy 
Council in the case of Rajroop Koer v. Abaol Hossein* as follows:— 


“The Limitation Act No. IX of 1871, contains two sets of provisions 
which are in their nature distinct. One relates to the limitation of suits, 
and prescribes the limitation of time for bringing suits after the right to sue 
has arisen. The other set relates to the manner of acquiring title and rights 
by possession and enjoyment. The latter provisions are contained in Part IV 
of the Act, and are introduced under the heading 'acquisition of ownership 
by possession*. They enact a mode of acquiring ownership by possession 

or enjoyment”.® .“The object of the Statute was to make more 

easy the establishment of rights of this description, by allowing an enjoy- 


49. Roopchunder Ghose v. Roop Moojuree Dossee, (1869) 12 W.R. 
274 (Kemp and Markby, JJ.). 

50. Mullick Knureem Buksh v. Hureehur Mundur, (1870) 13 W.R. 

440. 

1 . Imamhundeev. Sheo Dyal, (1870) 14 W.R. 199 (Loch and Hobhouse, 

JJ.). 

2. Rajah Bijoy Keshuh v. Obhoy Churn, (1871) 16 W.R. 198. 

3. (1873) 19 W.R. 194 (RC.). 

4. (1880) 6 Cal. 394 s.c 7 C.L.R. 529=7 I.A. 240 (P.C.). 

5. (1880) 6 Cal. 394 (402) (P.C.). 
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meat of 20 years, if exercised under the conditions prescribed by the Act, to 
fifive,^ without more, a title to easements. But the Statute is remedial* 
is neither prohibitory nor exhaustive. A man may acquire title under 
it who has no other right at all, but it does not exclude or interfere with 
other titles and modes of acquiring easements.”® 


824. In Charu Surnokar v. Dokouri^ reference is made to the 

authority of the above Privy Council ruling. 
Act XV of 1877. and also of the cases in Achul Mahta v. Rajun 
Mahta,^ and Punja Kuvarji v. Bai Kuvar,^ for the proposition that 

“the mode of acquiring an easement provided by S. 27 of Act IX of 1871, and 
by S. 26 of the Limitation Act XV of 1877, by enjoyment as of right, 
without interruption and for twenty years, is not the only way in which an 
easement can be acquired, and that this provision of law was not intended 
to interfere with other modes of acquirement”. 


Persons having a title, evidenced by immemorial user, did not require 
the aid of S. 27 of Act IX of 1871 or S. 26 of Act XV of 1877"®; 
such immemorial user was referred to a legal origin—that is, either 
to a lost grant, or to an agreement between the predecessors in title 
of the parties."" And where the obstruction complained of consti¬ 
tuted a nuisance, as to which the cause of action was renewed de die 
in diem, the plaintiff’s claim was held not barred by any provision 
of the Limitation Act, but, on the contrary, was saved by the express 
provisions of S. 23 of the Act."^ In 6 Bom. 20, the principle of 
their Lordships’ ruling, was applied to the case of a right to the 
egress of rain water falling on one’s land through another's drain: 
similarly, it was recognized in a Madras case, that a right to the 
uninterrupted flow of water along a defined channel over the lands 
of others may exist independently of the provisions of S. 27 of 
Limitation Act, 1871."® 


Therefore in suits to establish an easement, when limitation was 

pleaded, the proper issues to be framed were 
Section 26, Act whether the easement in question was 

peaceably, openly, and as of right, enjoyed 
by the plaintiff, or those through whom he 
claimed, within two years of the institution of the suit; and (2) in 
the event of the above issue being found in the negative, whether 


XV of 1877, not ex¬ 
haustive. 


6 . 6 Cal. 394 (403) (P.C.); also see Abdul Ghani v. Hamam Singh, 
90 I. C. 366=1925 Pat. 748=7 P. L. T. 260; and Ali Mohammad v. 
Shaikh Kaiu, 70 I.C. 263=1923 Cal. 200=36 C.L.J. 280. 

7. (1882) 8 Cal. 956=10 C.L.R. 577; Relied on 6 Cal. 394=7 I.A. 
240 (P.C.). 

8 . 6 Cal. 812. 

9. 6 Bom. 20. 

10. Ibid, 

11. Ibid. 

12. Ibid. 

13. Srinivasa Rau v. Secretary o(f State, (1881) 5 Mad. 226. 


0 



886 


The Indian Limitation Act. 


[S. 26 


there was evidence of enjoyment on the part of the plaintiff, or 
those through whom he claimed, of such a character and duration 
as to justify the presumption of a grant or other legal origin of the 
plaintiff’s right independent of the provisions of Act XV of 1877.^^ 
Claims were therefore considered with regard to S. 26 of the Limi¬ 
tation Act XV of 1877, or to the general law of prescription.^® The 
provisions of S. 26 of the Limitation Act XV of 1877 were held 
not applicable to the Crown: and the right of free pasturage on 
the part of villagers in the Presidency of Bombay could be recog-, 
nized if proved to have been acquired by custom or prescription.^® 


Present section. 


Similarly, in Bhola Nath v. Midnapore Zamindarx^’^ their 
Lordships of the Privy Council held that on proof of the fact of 
enjoyment from time immemorial there could be no difficult in the 
way of the Court finding a legal origin to the right of free pasturage 
claimed by cultivators of a certain villages held by an English com¬ 
pany in Patni right. 

825. The present section corresponds in the main to S. 26 of 

Act XV of 1877, and S. 27 of Act IX of 
1871. 

Sub-S. (2) is newly added to provide a rule for the acquisition 
of easements against Government. In the case of Secretary of State 
V. Mathurabai,'^'^ it was held that the provisions of S. 26 of the 
Limitation Act did not apply to the Crown. And in Viresa v. 
Tatayya,^^ the view taken was that an exclusive privilege, such as 
the right to fish in tidal waters, being an infringement of the general 
rights of the public, could be acquired by a period of enjoyment 
which would suffice for the acquisition of an easement against 
the Crown. But in the case of Arzan v. Rakhal/^^ it was tacitly 

assumed that the provisions of the Indian 
Limitation Act as regards easements were 
applicable as against the Crown. This con¬ 
flict of views is noticed in' Abhoy Charan v. Dwarka Nathf^^ and it 
was to set this conflict of views at rest that cl. (2) is added where 
easement can be acquired against Government, but after 60 years 
instead of the ordinary period of 20 years. 

Illustration (b) to S. 26 of Act XV of 1877, has been omitted 
in the present section. It was pointed out in Koyfash Chunder v. 


Basements against 
the Crown. 


14. Achul Mahta v. Rajun Mahta, (1881) 6 Cal. 812. 

15. The Secr^etary of State v. Mathura Bhai, (1889) 14 Bom. 213. 

16. Ibid. 

17. (1903) 31 Cal. 503 (P.C.). 

18. (1889) 14 Bom. 213. 

19. (1885) 8 Mad. 467. 

20. (1883) 10 Cal. 214 (219) ; also see Nitya Hart v. Dunne, 18 Cal. 

652. 

21 . (1911) 11 I.C 180=15 C.W.N. 9^2. 
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5'on<ifun,*“-that notwithstanding Act XV of 1877, S. 26, illustration 
(6), actual user within two year? previous to the institution of the 
suit is .not necessary, in order that the right claimed may be acquired 
under S. 26, This illustration was held to curtail a right which the 
section in its ordinary sense would confer. 


825'-A. For the territories respectively administered by the 
, Governor of Madras in Council, the Governor 

A Bombay in Council, the Lieutenant- 

• Act, 1882.^ Governor of the North-Western Pro¬ 
vinces, the Chief Commissioners of the Central Pro¬ 

vinces, Oudh, and Coorg, Act V of 1882, (as extended by Act VIII 
of 1891) provides rules for the acquisition and extinction of ease¬ 
ments by prescription. See Ss. 15, 16, 17 and 47 of Act V of 1882. 
Act V also deals with the imposition and transfer of easements, and 
of other means of acquiring and extinguishing easements. It fur¬ 
ther treats of the incidents of easements, their disturbance, sus¬ 
pension and revival.®* Sections 26 and 27 of the Limitation Act 
do not apply to cases arising in territories to which the Indian Ease¬ 
ments Act, 1882, applied.®^ 


TITLE II : SCOPE AND APPLICABILITY. 

826. OBJECT OF THE SECTION.—We have seen that 
the first Act which had any bearing on the subject was Act IX of 
1871. 

"The preamble to that Act recited that it was expedient to provide rules for 
acquiring ownership by possession. The recital in the Act of 1877, the ease¬ 
ment S. 26 of which is identical with the easement S. 27 of the Act of 
1871, recites that it is expedient to provide rules for acquiring by possession 
the ownership of easements and other property”.^® "The object of the 
Prescription Act, 2 and 3, William IV, c. 71, and of the provisions in 
the Limitation Act was not to enlarge the extent and operation of the ease¬ 
ment (of Light), but to provide another and more convenient mode of 
acquiring such easements—a mode independent of any legal fiction and capable 
of easy proof in a Court of Law.^^e 


22 . (1881) 7 Cal. 132. 

23. Mitra*s Limitation Act, Vol. I, p. 517 ["Although the Act is not in 
force in the Lower Provinces of Bengal, the Punjab, Assam, Ajmer and 
Burmah, it is on the Indian Statute Book and will (according to Sir Henry 
Maine) serve as a magazine of rules to Courts and lawyers everywhere in 
India.**]— See the report of the speech of the Law^ Member in the Legislative 
Council, 16th Feflbruary, 1882; cf. Chuni Lai v. Manx Shankar, (1893) 18 
Bom. 616;-hWd, that the English Law will apply as containing rules of justice 
equity-and good conscience. 

24. Muthu Goundan v. Ananiha Goundan, (1915) 31 I.C. 528 (Mad.) ; 
also see Sitaram v. Petia, (1918) 43 I.C. 962 (Nag.) ; and Hari v. Mahadeo, 
<1921) 61 I.C. 569 (Nag.). 

25. Delhi and London Bank v. Hem Lai Diutt, (1887) 14 Cal. S39 
<855)— Per Trevelyan, J. 

26. Ibid. 
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Section 26, the first section in Part IV of the Indian Limita¬ 
tion Act, headed “Acquisition of ownership by possession” deals 
with acquisition of right to easements. “This section is concerned 
only with the acquisition of the easement, and does not purport to 
measure the extent of the right, or to indicate the remedy by which 
a disturbance of the right is to be vindicated; for that resort must 
be had to the English Law as it stood before the Prescription 
Act”.^^ In Muthu Goundan v. Ayiantka Goundan,^^ the Madras 
High Court relies upon the pronouncement of their Lordships of 
the Privy Council in Rajrup Koer v. Ahul Hoosein,^^ quoted in 
S. 823, ajife. 

“The Statute is remedial, and is neither prohibitive nor exhaustive. A 
man ma 3 ' acquire a title under it who has no other; right at all, but it does 
not exclude or interfere with other titles and modes of acquiring easements. 

When a claim to an easement has been put forward under the doc¬ 
trine of prescription, and has received judicial sanction, the title to 
the easement is thereby perfected.®^ Section 26, is not exhaustive; 
and esaments can be acquired by modes other than prescription.®^ 

827. SCOPE.—This section deals directly with “acquisition 
of rights to easements” by prescription, or by long enjoyment “as 
of right, without interruption and for twenty years”. Mitra, in 

his Lectures on Limitation, observes that “the 
Easement. term easement has scarcely any settled 

import.®® It is sometimes used as almost synonymous with servi¬ 
tudes, that is, a particular right over land not amounting to absolute or 
modified ownership.®^ In a less extended sense it is restricted to 
real servitudes, appurtenant to some land or praediam of the person 
claiming them.®® In a third and still more restricted sense, “ease¬ 
ments” mean such real servitudes as are acquired merely for the 
ease, convenience, or accommodation of the dominant owner, and 
not for any participation in the profits of the servient heritage.®^ 
According to S. 4 of the Indian Easements Act, easements are real 
servitudes including profits a prendre The Indian Limitation 

27. P. C. Paul V. William Robson, (1911) 12 I.C. 60=39 Cal. 59 s.c. 
1914 Pl.C. 45=42 Cal. 46 (P.C.). 

28. (1915) 31 I.C. 528 (Mad.). 

29. 6 Cal. 394=7 C.L.R. 529=7 I.A. 249 (P.C.). 

30. Ibid. 

31. Halsbury, Vol. II, p. 526. 

32. Abdul Ghani v. Harnam Singh, (1925) 90 I.C. 356=1925 Pat. 748 
=7 P.L.T. 260; and AH Muhammad v. Shaikh Kaitb, (1923) 70 I.C. 263 
=1923 Cal. 200=36 C.L.J. 280. 

33. Mitra^s Limitation Act, Vol. I, p. 453. 

34. Ibid. 

35. Ibid., p. 454. 

36. Ibid., p. 455. 

37. Ibid., p. 456. 
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• 

Act defines the word “easement" [Vide S. 2 (5) notes in S. 52, 
ante] as '^including a right not arising from cmtract, by which 
one person is entitled to remove and appropriate for his own profit 
any part of the soil belonging to another or anything growing in, 
or attached to, or subsisting upon, the land of another”.®® 

828. Section 4 of the Indian Easements Act (V of 1882) de- 

fines an easement as “a right which the owner 
Easement defined. occupier of certain land possesses, as such, 

for the beneficial enjoyment of that land, to do and continue to do 
something or to prevent and continue to prevent something being 
done in or upon, or in respect of, certain other land not his own. .. . 
“Land” includes also things permanently attached to the earth. 


^'Beneficial enjoymenf' includes also possible convenience, remote 
advantage, and even a mere amenity; and the expression '‘to do some¬ 
thing** includes removal and appropriation by the dominant owner, 
for the beneficial enjoyment of the dominant heritage, of any part 
of the soil of the servient heritage or anything growing or subsisting 
thereon”. The Rangoon High Court has observed that 


"an easement is a right which a person has in respect of land belonging to 
him to utilise certain land belonging to another in a particular manner not in¬ 
volving the taking of any part of the natural produce of the latter or of any 
part of its soil, or to prevent the owner of the latter from utilising his land in 

a particular manner”.®® 

This definition of “easement”, however, will prevail only in 
those provinces {^zhz., Madras, Central Provinces, Coorg, Bombay and 
United Provinces) to whicth the Easements Act applies. The defi¬ 
nition given in S. 2 of this Act wdi be taken as the definition of 
easement for other provinces. On the other hand, the present sec¬ 
tion and S. 27, as well as the definition of easement in S. 2, will 
not apply to those provinces to which the Easements Act extends 

See S. 29 (4). 

Mitra, in his work on Limitation and Prescription, uses the term 
“Easement” in the sense in which it is used in the Indian Easements 
Act, that is as excltisive of “servitudes in gross*’, and “natural 
rights**, and as inclusive of profits a prendre appurtenant.'*® 


829. WHAT ARE NOT EASEMENTS.—Easements are 


i. Rights in per¬ 
sonam. 


rights in rem, and exclude rights in perso¬ 
nam such as rights arising out of contract.*^ 


38. Mitra*s Limitation Act, Vol. I, p. 457. 

39. Mating Pwe v. Maung Chan, (1929) 120 I.C. 658=7 Rang. 487. 

40. Chundee Chum v. Shib Chunder, (1880) 5 Cal. 945; Luchmeepui v. 
Saadulla, (1882) 9 Cal. 698; Lokenath v. Jahania, (1911) 12 I.C. 305—14 
C.L.J. 572; Bhahadeb v. Bhusan, (1925) 53 Cal. 1016=91 I.C. 712—1926 
Cal. 507; also see Hill & Co. v. Sheo.raj, 1 Pat. 674=1923 Pat. 58. 

41. Mitrafs Limitation Act, Vol. I, p. 458. 

112 
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“An easement is a ri^ht in rem, and remains unchanged, ah 
though the servient heritage is possessed by a person other than the. 
owner."* 


“An obligation arising out of a contract gives a right against a- 
determinate person and his representative, e.g., against a particular 
owner of a particular land. An easement gives, a right oyer the land 
itself and is enforceable against the whole world. 


830. An easement is also to be distinguished from rights of 

property, which though like easements are 
rights in rem, but ^'generally give the party 
entitled an indefinite power of applying the 
land to all uses or purposes, save such as are inconsistent with his 


ii. Ordinary rights 
in property. 


relative or absolute duties; while an easement is a right to put the 
land to uses of a definite class, or to prevent its being put to uses 
of a definite class’".^^ Thus, 


“the owner’s right of walking over his land, of building ujjjon it, of digging 
under it, of excluding others from his land, or of preventing them from 
interfering with the legal use of his land are ordinairy rights of property. 
These ordinary rights of property which are determined by the boun¬ 
daries of the land are not easements in any sense of the word”."^ 


“An easement is a right in re alieno solo, in the land or tenement of 
another, or in the land or tenement which is not the claimant's own”^®; 
while ordinary rights of property, minus any rights of easement 
acquired by another, can only be enjoyed in respect of one’s own 
property.^® 


831. “But, all rights in rem over another’s property are not 

easements”.“A definite right in rem, 

in re alieno solo, in order that it may be an 
easement must be beneficial to the enjoyment 
or occlpation of the heritage to which it is appurtefiantf*‘ 


iii. Non-appur¬ 
tenant rights. 


Thus julkur rights of fishery in small and shallow rivers, the 
beds of which are recognized as the property of the claimant- him¬ 
self, is unquestionably a right of propertysuch a right of fishery 
is not an easement, but what is called a “territorial fishery”."*® 


42. Mitra’s Limitation Act, Vol. I, pp. 458 and 486. 

43. Austin's Lectures, pp. 823, 836: cited in Mitra's Limitation Act, 
Vol. I, p. 459. 

44. Mitra's Limitation, Vol. I, p. 459. 

45. Ibid. 

46. (Thus, there are no rights of easement in a common or party-wall, 
belonging to both the adjoining owners, unless such wall belongs to one of 
the joint-owners.) 

47. Mitra's Limitation Act, Vol. I, p. 460; see Bengal Reg. XI of 1825, 
S. 4, cl. 4. 

48. Bohan v. Nagu, 2 Bom. 19 (46). 



S. 26] Acquisition of Ownership by Possession. 891 

rights, in navigable rivers also, are often settled as separate 
estates, and are generally treated as rights of property. Gour 
Huri Mai v. Amir-un-nessa,^^ is an instance of an ejectment-suit in 
respect of a julkur in a navigable river. In Fadu v. Gour Mohun,^ 
it was observed 

“that julkur rights are sometimes liable to be sold for arrears of revenue, 
and are habitually treated as immoveable property as fully as any property 

can be”. 

But, exclusive fishery rights in navigable rivers, in which the 
Government has a freehold in the beds of such rivers,^ being an 
infringement of the general rights of the public may be acquired 
by a period of enjoyment which is sufficient for the acquisition of 
an easement against the Government,^ Case-law on the subject 
has been fully reviewed by their Lordships of the Privy Council, in 
Srinath Roy v. Dinabandhu Sen,^ where it has been held that the 
right of the Government of India to grant a several fishery in a 
tidal navigable river exists apart from the ownership of the bed 
of the river, and the right of fishery follows the river whatever 
course it may take. As these rights are not appurtenant to other 
heritages, or estates, they are not eas^ents under the Indian Ease¬ 
ments Act.® Besides, as these rights are transferable and capable 
of being let out to tenants independently of other property, they are 
not easements within the meaning of the Transfer of Property 

Act.® 

The word ‘^easement’^ as defined in S, 2 of this Act, embraces 
profits a prendre, that is to say, a right to enjoy a profit out of the 
land of another. In this sense, rights of fishery acquired by pre¬ 
scription are an easement, without proof of user in connection with 
the possession or occupation of any dominant tenement.^ 

832. ACCESSORIAL RIGHTS, 'incident to ownership of 

land, which entitle the owner to enjoy the 
iv. Natural rights. natural advantages arising from the situation 

or position of the land in relation to other lands in its vicinity, are 
to be distinguished from easements, which are rights in addition to 

49. Mitra’s Limitation Act, Vol. I, p. 461. 

50. (1881) 11 C.L.R. 9. 

1. (1892) 19 Cal. 544 (560) (F.B.), 

2. Doe Dem Sheeb Kristo v. £. /. Coy., 6 M.I.A. 267 (P.C.) ; also 
see Satcowrie v. Secretary of State, (1894) 22 Cal. 252. 

3. Viresa v. Tatayya, 8 Mad. 467. 

4. (1914) 25 I.C. 467=42 Cal. 489 (P..C.). 

5; Mi'tra’s Limitation Act, Vol. I, p. 461. 

6. Ihid., p. 462. 

7. Chundee v. Shib, 5 Cal. 945; Lokenath v. Jahania, 12 I.C. 305—14 
C.L.j. 572; Hill & Co. v. Sheoraj, (1923) 64 I.C. 346=1 Pat. 674=1923 

Pat. 58. 

8. Mitra*s Limitation Act, Vol. I, p. 463. 
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the ordinar>^ proprietary and natural rights.® These natural rights 
are not acquired, as is the case with easements.^® 

‘‘The right of every owner of land that such land in its natural 

Instances. condition shall have the support (vertical 

and lateral) naturally rendered by the subja¬ 
cent minerals and adjacent soil of another person; the right of the 
owner of higher land that the fall of its surplus rain-water upon 
the adjacent lower ground shall not be obstructed by the owner of 
the latter, the right of every riparian owner to the uninterrupted 
flow (subject to the lawful use by others) of a natural stream in 
its natural state, are, when recognised by custom or the law of the 
land, instances of such accessory rights.^^ The Rangoon High 
Court observed in Maung Pwe v. Maung Chan Nyain^^ that the 
Indian Easements Act does not s^pply to Burma. But apart from 
the provisions of that Act it is a general principle of law that 
no claim can be made either as a natural right or as an easement by 
presciiption to water which does not flow in a definite cause, but 
which should be regarded as surface water or surface drainage. 
Therefore, every land-owner has a natural right to collect and re¬ 
tain upon his own land the surface water not flowing in a defined 
channel and put it to such use as he may desire. 

Illustrations. 

(1) In Khetturnath Ghose v. Prosunno Ghose^^ Markby, J., held, that 

if the water-course be a natural one, every one has a 

Natural water- right to have discharged through it by natural agency 

course- the rainfall on his lands; and even though the water¬ 

course passed through the defendant’s land, thejr 
could not erect a hund on it so as to interfere with this right. "Such a 
right with respect to a natural water-course, though a right in alieno solo,. 
is an ordinary incident of property not acquired by long and continuous user, 
and in no way dependent on the consent, express or implied, of the owner 
of the land through which the water-course passes. It is sometimes called 
a natural right in contradistinction to rights acquired by grants or 
user.” "If the flow of water is a natural flow of water in a defined course 
from somewhere outside the plaintiff’s land, he must allow it to pass on; he 
can only enjoy just the same right in it as all other persons similarly situated, 
namely, the right to make a reasonable use of that water as it passes. 

In such a case the plaintiff is not entitled to stop the flow of that 
water in this defined course by maintaining an embankment across it, unless 
he can make out some special right to do so.^® 

9. Mitra’s Limitation Act, Vol. I, p. 465. 

10. Ibid., p. 466. 

11. Ibid., p. 463. 

12. (1929) 120 I.C. 658=7 Rang. 487=1929 Rang. 300. 

12-a. Viliuri Adinarayana v. Politnera Rcnnudu, 17 I.C. 648=37 Mad. 
304=24 M.L.J. 17'^ 12 M.L.T. 637 (Rel. on) ; and Sarban Phudo Sahu, 
69 I.C. 947=2 Pat. 110=1923 Pat. 65. 

13. (1867) 7 W.R. 498. 

14. Chuynroo Singh v. Khyrut Ahmed, (1872) 18 W.R. 525 (Phear, J.). 

15. Heeranund v. Khubeeroonissa, (1870) 15 W.R. 516 (Macpherson, 
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(2) When two contiguous plots of land belong to different proprietors, 

the upper owner has a right to let surface water on to 
Rainfall and lower land, and the owner of the plot on a lower 
drainage water. level is not entitled in law so to deal with his land 

as to obstruct the escape of water from the higher 
levelThe right of the superior proprietor to throw natural water on the 
lower land is a natural right inherent in property and not a servitude.An 
owner of a higher land is entitled to let the water run off into lower land by 
whatever means nature intended that it should, and his right is infringed by 
any means which prevent the water so running off, whether it is by the 
damming of a stream, or by the holding up of a promiscuous spill.But, 
if the owner of the higher land does cause excess water to flow on to the 
lower land, the owner of the latter is entitled to protect himself from such 
flow.^® Thus, the owner of a higher land has no right to drain away flood- 
water into the lower land, if the presence of this water is entirely due to the 
poor bunding of the property of the higher owner himself ,'2® A person is 
no doubt entitled to erect an embankment on his own land in order to 
prevent the water which falls on his land from flowing into the land of 
another.This right may of course be restricted by agreement .22 Every 
owner of land has a natural right to collect and retain upon his own land 
the surface water not flowing in a defined channel and put it to such use 
as he may desire.^® He may allow it to flow away in the usual course of 
nature upon the lower lands of his neighbour and cannot be bound to prevent 
him from doing so.^* He cannot do this, however, by an artificial discharge 
upon his neighbour's land unless he has acquired an easement which his 
neighbour is bound to submit to.The owner of the lower land may, like¬ 
wise, acquire by prescription the right to receive through well-defined channels 
water which either falls on or flows into higher land.^e 

(3) The right to light, or air in its natural state transmitted laterally over 

and from a neighbouring estate, differs from the 
Light and air right to natural streams of water.A right to 

laterally. light and air transmitted over and from a neigh¬ 

bouring heritage, is not in any sense an inherent 
right of property.-^* Every owner has a right to build upon or do what¬ 
ever he pleases upon his own property, and thus he has the power of obstruct- 


16. Sheikh H^sein v. Pachipulla Suhbayya, (1926) 94 I.C. 677 (681) 
=1926 Mad. 449=49 Mad. 441=50 M.L.J. 377 (F.B.). 

17. Gibbons v. Lenfestey, (1915) 113 L.T. 55=84 L.J.P.C. 158. 

18.. Afa Hli V. Moksodali, (1924) 84 I.C. 924=2 Rang. 450=1925 
Rang. 58; also see Kopilpoorde v. Manick, (1873) 20 W.R. 287. 

19. Ibid., 2 Rang. 450. 

20. Mokso.dali v. Afa Hli, (1923) 76 I.C. 729=1 Rang. 427=1914 Rang. 

86 . 

21. Bunsee Sahoo v. Kabe Pershad, (1870) 13 W.R. 414. 

22. Gour Sahoy v. Shep Sahoy, (1871) 15 W.R. 94. 

23. Mt. Sarhan v. Phudo Sahu, (1922) 69 I.C. 947=2 Pat. 110=1923 
Pat. 65. 

24. Ibid., 69 I.C. 947 (950) ; also see Imam Ali v. Poresh, (1882) 8 
Cal. 468 (Right to have the water which falls on his land, run off over 
another's land). 

25. Ibid., 69 I.C. 947 (950) (Pat.). 

26. Baswantappa v. Bhimappa, (1922) 46 Bom. 115=1922 Bom. 378= 
64 I.C. 418=23 Bom.L.R. 1004. 

27. Mitra's Limtiation Adt, Vol. I, p. 465. 

28. GoMlv. Radho, 10 All. 358 (377). 
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ing the lateral passage of light and air from over his own land to adjacent 
lands. “But the owner of such lands may acquire (as an easement) the 
right to prevent such obstruction by grant or prescription .”20 


833. Easements 

V. Licenses and 
leases. 


are further to be distinguished from licences^ 
and leases of property. The distinction is 
thus explained by Mitra, in his Limitation 
Act, Vol. I, p. 467: 


“A lease of B’s land to C, gives C an interest or a limited right of property 
in B’s land. It gives C the exclusive enjoyment of the land during the 
term. An easement acquired by C over B's land does not give C any right 
to B's land or to. any corporeal interest therein ; but C acquires an irrevoca¬ 
ble incorporeal right over B\^ land to do something or to prevent some¬ 
thing being done on such land, for the beneficial enjoyment of some specific 
land belonging to C. . . .A license is a right in gross granted to the 
licensee to do, upon the licensor’s immoveable property, something which 
would be otherwise unlawful. 


Where the grant is in the nature of a licence, and not of an 
easement, right of user by prescription cannot be acquired.*^ 

The distinctive features may be thus stated:— 

(1) The right of a licensee is revocable at the pleasure of 
the licensor, except under certain circumstances, e,g,, where a 
licence is coupled with an interest (i.e., coupled or connected with, 
or annexed to a valid grant or transfer of a right of property), or 
if the licensee has executed a work of a permanent character and 
incurred expenses (see S. 60, Act ,V of 1882).®^ But an easement is 
an irrevocable incorporeal right.®® Where an instrument of transfer 
creates a corporeal right to some immoveable property, and also 
gives the transferee a privilege to use some other land as ancillary 
to the enjoyment of the property transferred, the privilege is not a 
licence which may be revoked at the pleasure of the grantor.®^ 

(2) Again, both the benefit and the burden of an easement are 
annexed to land, while a licence, unless coupled with a grant of 
property, is personal to both licensor, and licensee (Gale, 10th Edn., 
p. 2)®® and “is not enforceable against the licensor’s transferee, and 
cannot, in general, be transferred by the licensee, or exercised by 
his seiwant or agent.®® 


29. Mitra’s Limitation Act, Vol. I, p. 465. 

30. Ibid., p. 467. 

31. Syed Galun Shah v. Nawab, 152 I.C. 141=1934 Pesh. 96. 

32. Mitra’s Limitation Act, Vol. I, p. 468. 

33. Ibid., pp. 467, 470; cf. S. 39, Act V of 1882. 

34. Vishnu v. Rango, (1893) 18 Bom. 382 (386). 

35. Mitra’s Limitation Act, Vol. I, p. 468. 

36. Ibid., p. 469; cf. a distinction is sometimes made between licenses 
for profit, and those for pleasure. 
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(3) An easement is appurtenant to land, and is available against 
all the world; while a licence is a right in gross, available only 
ag^ainst the licensor,®' 

(4) An easement may be positive, while a licence (according 
to Act V of 1882) is only positive.®^ 

(5) An easement is generally permanent, while a licence is 
generally temporary.®® A dominant owner is entitled to do and to 
continue to do something, while a licensee is entitled to do, or to 
continue to do something.*® 

(6) The dominant owner should have a right to put the subject 
to definite uses, but for an indefinite number of times. The privilege 
of doing one particular act, e,g., permission to A, to enter or walk 
over B*s land once or twice, cannot amount to an easement or 
servitude.*^ 


Custom is distinguished from an easement thus:— 

834. (1) “An easement, belongs to a determhuate person or 

^ persons in respect of his or their land.^^ But 

VI. Customs. ^ ^ u 1 • j* oj > 

a customary right belongs to no indtzndual 

in particular'* and “it may 'be enjoyed by any one who inhabits a 

particular locality for the time being, or who belongs to the particular 

class entitled to the benefit of the custom*".*® 


(2) “Custom is a local usage annexed to a particular place i 
prescription is a personal privilege annexed to a particular person.***^ 

(3) “Easements are, so to speak, private rights belonging to 
particular persons, while customary rights are public rights annexed 
to the place in generail'.*"*® 

(4) A custom may be valid, if not unreasonable in its character. 
But an' easement which is not a customary right need not be reason¬ 
able.*® Where independent right, e.g., to 

Customary ease- graze one*s cattle on the common pasture, or 

to {prevent privacy is acquired in virtue of a 
local custom, as an easement in respect of some property within the 
locality to which the custom applies, such an easement is called a 


ments. 


37. Mitra*s Limitation Act, Vol. I, p. 470. 

38. Ibid. 

39. Ibid. 

40. Ibid, 

41. Ibid.; also see Prosunno v. Rain Kumar, (1889) 16 Cal. 640 (A 
mere license to walk on another’s land, is not an easement). 

42. 'Mitra-s Limitation Act, Vol. I, p. 471. 

43. Ibid, 

44. Shelford’s Real -Property Statutes, 29, 30. 

45. Mitra's Limitation Act, Vol. I, p. 471. 

46. Budhu V. Moliat, 30 Cal, 1077; also see Mohidin v. SMblingappa, 
23 Bom. 666 (672). 
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“customary easement’'.^^ An easement may be acquired in virtue 
of a local custom, such a custom being known as customary ease¬ 


ment. Evidence of such custom is relevant under S. 13, Evidence 
Act. But to have the force of law custom must be peaceable and 
acquiesced in; reasonable, certain, and definite; compulsory and 
not optional to every person to follow or not.^® 

835. Rights in gross are not easements. An easement cannot 

be severed from the land to which it is 
vii. Rights in annexed and made a right in gross.^^ In 

this respect, easements, in general, bear a 
strong resemblance to “covenants running with the land**. An 
easement cannot be transferred apart from the dominant heritage,®® 


gross 


{See S. 6, Act IV of 1882) ; but an easement amounting to profits 
a prendre may, according to English Law, be severed from the 
dominant heritage, and enjoyed in gross.^ “In order to constitute 
a valid easement, there must exist two tenements, or heritages—the 
servient, and the dominant.“The easement (whether acquired 
by grant, or prescription), must be for the beneficial enjoyment 
of the dominant heritage, and not for some general benefit of its 
owner, unconnected with the enjoyment of such heritage*\^ As 

Goddard says, “In order that a right may be 
Two requisites of appurtenant to land, (1) there must not only 
appurtenance. ^ dominant heritage, in respect of which 

the right may be possessed, but (2) the right itself must be bene¬ 
ficial to and connected with, the use and enjoyment of such heritage.*** 
“The expression ‘beneficial enjoyment* includes also possible con¬ 
venience, remote advantage, and even a mere amenity.**® Rights 
not beneficial to the estate are rights in gross,^ and a servitude in 
gross, having no connection with the enjoyment of a dominant heri¬ 
tage, creates only personal rights which cannot be assigned.’^ A 
servitude cannot be merely burdensome, it must be beneficial to the 
possessor.® _ 


47. Mitra’s Limitation Act, Vol. I, p. 473; see “Customary Rights”. 

48. Maung P'we v. Maung Chan Nyein, (1929) 120 I.C. 658=7 Rang. 
487=1929 Rang. 300; Reversed Maung Chan v. Maung Five, 114 I.C. 519 
=6 Rang. 615=1929 Rang. 31. 

49. Mitra's Limitation Act, Vol. I, p. 474, citing Ck)ddard, 8th Edn., 
pp. 10 and 11. 

50. Ibid., p. 474. 

1. Neill v. Duke af Devonshire, (1882) 8 App. Cas. 135 (153). 

2. Mitra^s Limitation Act, Vol. I, p. 474. 

3. Ibid., p. 475. 

4. (Goddard, 8th Edn., p. 19; Mitra*s Limitation Act, Vol. I, p. 475. 

5. Mitra's Limitation Act, Vol. I, p. 475. 

6. Ibid.; also see Balai Chand v. Panchu Go.pal, (1921) 59 I.C. 319 

<Cal.). 

7. Ibid. 

8. Hunter, 421; Mitra's Limitation Act, Vol. I, p. 475. 
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IHustratious. 

(1) A claim by owner of a house to discharge foul water simpliciter, 
upon the neighbouring land, is not a beneficial enjoyment of the dominant 
lieritage, as an easement.® 

(2) A right to cut wood on another’s land and to carry it away for 
sale, is not a right appurtenant to land, and is not an easement; but, it may 
be an easement, if the w'ood when cut is to be used on, or for the benefit 
•of the dominant heritage.^® 

(3) A right in gross to fish in another’s waters held to be an easement, 
within the meaning of Act XV of 1877, and governed by the twenty years’ 
rule.'i 

836. Public ways exist for the benefit of all His Majesty’s 

subjects: ‘'Public rights of way which all per- 
of*Rights empire are entitled to use at their 

° pleasure,, irrespectively of the ownership of 

any estate, are rights in gross, and not appurtenant”.^^ The Indian 
Easements Act does not apply to such rights, and the orlinary rules 
for the acquisition of easements by positive prescription are in- 
-applicable. In case of user, as a public highway, periods short 
of 20 years have been held sufficient to establish public way by 
user,^® where acts done are of such a character as to warrant the 
inference that the owners intended to make over to the public the 
right to the land as public highway. In Chairman of Howrah Muni¬ 
cipality V. Khetra,^^ is discussed the nature of an express or im¬ 
plied dedication and as to when a dedication to the public may be 
presumed. The public, i.e,, every subject of the Crown has a right 
to pass and repass along the highway or thoroughfare for all pur¬ 
poses and at all times but the use of the ground for purposes other 
i;han the highway is a trespass. 

The term '‘highway” includes all public ways. Highways in¬ 
clude all portions of the land over which 

Highway defined. every subject of the Crown may lawfully 

pass. (Pratt on highways.) A highway is a passage open to 
all the King’s subjects (Smith’s leading cases). A highway stopped 
at one end would cease to be a “thoroughfare”. (Second Smith’s 
leading cases, notes to Devaston v. Payne.)^^ A public river is a 

highway.^®'^ 

9 Upright v. IVilliants, 1 M, & 77. 

10. Goddard, 8th Edn., p. 19; Illustration (d), S. 4, Act V of 1882. 

11. See Chundee Churn Roy v. Shib Chunder, 5 Cal. 945. 

12. Mitra’s Limitation Act, Vol. I, p. 476. . , ^ , f.ooiw a 

13. Ibid., p. 477; also see Anderson v. Juggodamba Devt, (1880) 6 

C.L.R. 282 (Public rights of way are easements, and their existence may 
S)e presumed from eight, or even six years user). 

14. (1906)4 C.L.J. 343. 

15. Mitra’s Limitation Act, Vol. I, p. 476. 

16. Ibid., p. 477. 

16-a. Ibid., p. 480. 
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In Chuni Lai v. Ram Kishen,^’^ Wilson, J., points out that 

there are three classes of ways, viz., (1) Pri¬ 
vate wa 3 '^s; (2) Village ways; and (3) Pub¬ 
lic ways, 


Three 

ways. 


classes of 


First, there are private rights in the strict sense of the terkn vested in 

particular individuals or the owners of particular 
tenements, and such rights commonly have their 
origin in grant or prescription. Secondly, there 
are rights belonging to certain classes of persons, 
certain portions of the public, such as the freeman 
of a city, the tenants of a manor, or the inhabitants 
of a parish or village. Such rights commonly have 
their origin in custom. Thirdly, there are public 
rights in the full sense of the term which exist for the benefit of all the 
Queen s (King s) subjects; and the source of these is ordinarily dedication.”^ 


Private ways. 
Village ways. 

Public ways. 


These three classes of rights exist in England as well as in India. 
A way claimed for all th^ inhabitants of a large city has been held 
to be a public way.^® A right confined to the people dwelling in a 
Mohalla, and for going to and fro from the houses in the Mohalla, 
is not a public right of way.^® Where there had been no dedication 
expressly or in writing, and no animus dedicandi was inferable from 
long user by the public under the circumstances, it was held by the 
Judicial Committee of the Privy Council, that no dedication of the 
land to the public could be inferred from the fact that members of 
the public got access to the place which was used by customers and 
might or might not pass through it.^° 


ix. Other incor¬ 
poreal rights. 


837. “Easements are imposed upon corporeal property for the 

benefit of other corporeal property.”^^ But, 
the easements themselves are “in corporeal 
things”. All rights are intangible or incorpo¬ 
real ; though rights considered as themselves the subjects of owner¬ 
ship may be, and often are treated as things.^^ “All servitudes and 
easements are rights over determinate lands, or over determinate 
things permanently attached to the earth.But, a monopoly, a 
copy right, and patent right, though “incorporeal rights” are not 


17. (1888) 15 Cal. 460 (F.B.). 

18. Gale, 10th Edn., p. 317. 

19. Fatehyar Khan v. Muhammad Yusuf, 9 All. 434=(1887) A.W.N. 

82. 

20. Naivah Bahadur Muhammad Rustam Alt Khan v. Municipal Com¬ 
mittee of Karnal, 1 Lah. 117=47 I.A. 25 (P.C.) ; also see Banerji v. The 
Port Commissioners, (1906) 3 C.L.J. 585 (592) {Held, that the mere user 
by the public is not sufficient if it appears that the owner o*f the soil did 
not intend to dedicate). 

21. Gale, 10th Edn., pp. 9 and 21, Act V of 1882; Mitra’s Limitation 
Act, Vol. I, p. 480. 

22. Mitra’s Limiitation Act, Vol. I, p. 480. 

23. Ibid. 
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rights over determinate things. So the right of levying a toll at a 

Right of ferry. certain bridge or ferry is an "incorporeal 

right" without a determinate subject.^ In 
Nitya Hari Roy v. Dunne where a suit was brought to establish 
the right to a ferry franchise and to restrain the working of a 
rival ferry, it was held that the franchise of a ferry is not neces¬ 
sarily appurtenant to land, but when a right of ferry was claimed 
as appurtenant to certain villages, the franchise would continue so 
long as the Crown grant continued, and the disturbance of a right 
of ferry is in the nature of a nuisance. A right of ferry is not an 
easement within the meaning of the Limitation Act. There is no 
dominant heritage.^® In Luchnieszvar Singh v. Manowor Hossein,^^ 
where monopoly was not claimed in the case of a ferry, it was held 
that such a right can be acquired by user over the property of others. 
This has been relied upon in Pardip Singh v. The Secretary of State,^ 
as authority for the proposition that a right to maintain a ferry over 
the property of another is a right of easement which can only be 
acquired by user for 20 years. In Parmeshri Prasad v. Mahomed 
Syud,^^ although the right of ferry was not an easement coming 
under the Limitation Act, the learned Judges regarded it as in the 
nature of an easement, being obviously a right in alieno solo. In 
some cases Royalli grant is presumed from twenty years’ user. See 
Ponnusami v. Collector of Madura ^^; Collector v. Dada Bhai^^ ; and 
Secretary of State v. Mathura Bhai.'^'^ Private persons may set up^ 
a ferry in India; and private rights of fishery in public waters may 
be acquired either by a grant from the Crown or by prescription from 
which a grant may be presumed.^® Their Lordships of the Privy 
Council have held in Maharaja Lachmessiar v. Sheikh Mano-war,^^ 
that it is a recognised law in India, 

it is a recogfnised law in India, that a man may set up a ferry on his own 
property, and take toll from strangers for carrying them across; he may 


24. Mitra’s Limitation Act, Vol. I, p. 480; Austin, Lecture XV. 

25. (1891) 18 Cal. 652 (661) {Held, that no monopoly in a ferry 
could be acquired by prescription or in any way but the grant from the 
Crown) . 

26. Abdul Khoyrat v. Hem Chandra, (1911) 9 I.C. 846 (Cal.). 

27. 19 Cal. 253=19 I.A. 48 (P.C.). 

28. 1920 Pat. 297=57 I.C. 516=1 P.L.T. 395=5 P.L.J. 500; also see 
Nityahari v. Dunne, (1891) 18 Cal. 652. 

29. 6 Cal. 608=7 C.L.R. 504 (Right of a private person to establish 
a ferry) . 

30. (1869) 5 M.H.C.R. 6. 

31. (1876) 1 Bom. 352 (361). 

32. (1889) 14 Bom. 213 (219, 220). 

33. Ahhoy Charan v. Dwarkanath^, (1911) 11 I.C. 180=39 Cal. 53; 
also see Kishoree JLall v. Gokool Monee, (1871) 16 W^.R. 281 (Proprietary 
rights in a private ferry, capable of dispossession), 

34. 19 Cal. 253 (262)=19 I.A. 48 (P.C.). 
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also acquire such a right by grant or by user over the property of others; 
and except as affecting the proof of his acquisition of title, it can make no 
difference whether he is a co-sharer with those others or not. Where one 
of several sharers sets up a ferry on joint property, and no grant to him is 
proved, he can only set up exclusive right against his co-sharers by showing 
either that he has dispossessed them for twelve years, or that he has held 
possession adversely to them for twelve years, or that he has enjoyed what 
he claims for twenty years as an casement and as of right. 

‘Certain incorporeal rights, amounting to a profit a prendre 

in gross, or to an exclusive right to set up a 
private ferry may be acquired by grant,®® or 
by twenty years’ user or enjoyment on the 
analogy of easements, but all in corporeal 
rights cannot be so acquired. For example a right of encroach¬ 
ment by branches or roots of trees on a neighbour’s land cannot 
be acquired by prescription.®^ The Bombay High Court has held 
that an easement permitting trees belonging to the dominant owner 
to overhang the servient tenement cannot be acquired by prescrip¬ 
tion, nor can such a right be proved to exist by local custom, as a 
valid custom must be both ancient and invariable 

. 838. It has been noticed already that 

u easements are rights in addition to ordinary 

imposed, by law, or 

contract. natural rights of property enjoyed by a 

dominant owner. 

“It is a privilege, exceeding what would, of common right, belong to the . 
owners of lands and tenements as such. It is some advantage derived by 
one tenement from or upon a neighbouring tenement greater than what 
would naturally and ordinarily belong to the former.”®® 

And as regards servient heritages, easements are restrictions of the 
“ordinary rights” of property, or of the accessorial rights called 
“natural rights”.^® In other words, easements are new rights or 
quality super added to ordinary and natural rights of a dominant 
heritage, and new obligations, or restrictions curtailing the ordinary 
and natural rights of a servient heritage.^^ But “all restrictions or 


35. Maharaja Lachmessur v. Sheikh Manowar, 19 Cal. 253 (262) = 
19 I.A. 48 (P.C.) (No monopoly was claimed in this case). 

36. Chundee Churn v. Shih Chunder, 5 Cal. 945. 

37. Gale, 10th Kdn., p. 421; cf. Parsota^tn v. Gandrap, 17 Bom. 745 
V Assumed that right may be acquired by prescription) ; see Lakshtni v. 
Tara, 8 C.W.N. 710=31 Cal. 944; Hari v. Shankar, 19 Bom. 420 (427); 
Bihari Lai v. Ghisa Lai, 24 All. 499 (Pipal tree case). 

38. Keshav Krishna v. Shankar Mahadev, (1925) 89 I.C. 191=1925 
Bom. 446=27 Bom. L. R. 663; cf. Vishnu Jagannath v. VaSudeo Raghu- 
nath, 47 I.C. 629=43 Bom. 164 (Custom allowing trees to hang not 
reasonable) . 

39. Mitra's Limitation Act, Vol. I, p. 466. 

40. Ibid .; see Ss. 830 and 832, ante. 

41. Ibid., p. 484. 


Trees encroaching 
on a neighbour’s 
lands. 
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obligations are not servitudes or easements”.^^ Obligations which 
are imposed on all by law, or imposed on some by contract, are not 
an easement.*® An absolute duty imposed by law to use one's pro¬ 
perty so as not to injure the rights of another (“.vie tit ere tuo ut 
alienum non laedas”) ; or an obligation imposed “by any Municipal 
Law, for the general benefit of the community," involves restrictions 
on the exercise of ordinary and natural rights of all owners of pro¬ 
perty in the state: and they are not **special^ imposed for the bene¬ 
fit of determinate tenements or heritages by some particular act 
or incident".** Similarly, “an obligation imposing a restriction, aris¬ 
ing out of a contract as opposed to a grant, or transfer, is also not 
an easement.*® “Easements are imposed upon the property, and not 
upon the owner of it."*® And, “being mere restrictions of the rights 
incidental to the ownership of property, impose on the owner or 
occupier of the servient tenement negative duties to suffer or for¬ 
bear". Easements are available against even trespassers on the ser¬ 
vient heritage; that is, not only against the successive owners, but all 
occupiers of the servient tenement.*^ “An easement being a right in 
rem, remains unchanged, although the servient heritage is possessed 
by a person other than the owner and adversely to such owner."*® 

839. WHAT ARE EASEMENTS. —It has been pointed out 

in S. 837, ante, that easements are imposed 
Incorporeal rights corporeal property for the benefit of 

the part-payment. other corporeal property. (Gale, 10th Edn., 

pp. 9 and 21: Act V of 1882.)*® Under Act V of 1882, the domi¬ 
nant heritage must be some corporeal property (Stoke s Anglo-Indian 
Codes, Vol. I, p. 894, note 3).®® But, the easements themselves are 
^^incorporeal rights*' though they may looked upon as corporeal 
things, capable of being owned and enjoyed by the owner or occu¬ 
pier of a dominant heritage, as appurtenant to certain property. 
“All servitudes and easements are rights over determinate lands, or 
over determinate things permanently attached to the earth."^ 

“Incorporeal rights are generally rights in rem.** Easements 
are rights in rem, creating an obligation or duty which attaches 


42. Mitra's Limitation Act, Vof. I, p. 484. 

43. Ibid., p. 84. 

44. Ibid., p. 485. 

45. Ibid. 

46. Tudor's Leading Cases —Sury v. Pigot, p. 168. 

47. Mitra’s Limitation Act, Vol. I, p. 486; see S. 829 (Rights in 
personam, are not easements) . 

48. Mitra's Limitation Act, Vol. I, p. 486. 

49. Ibid., p. 480. 

50. Ibid., p. 481. 

1. Ibid. 
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upon, or is annexed to, the land.^ The holder of a right of easement 
has the privilege of using the servient heritage in a definite way, but 
though this ctiYtdins certain rights of ownership in the owner of the 
soil, he is not excluded from all the benefit derivable from it by 
himself. In fact the servient owner retains his right of using his 
property, and is not deprived of his right of disposition or alienation.^ 


840* A right of casement, is a right enjoyed by the owner of 

Nature of ease- dominant heritap in respect of the ser- 

ments. heritage, both being taken to be distinct 

. . , from each other, and not belonging to the 

same individual. The maxim •'Nulli res sua servit", sums up the 
legal position “that no person can have an easement in a tenement 
of which he himself is the ownei"’.^ This follows from the 

definite accessorial rights subtracted from the 
se^ fent herftag^ °. 5 which reside in the owner of the 


Inconsistent with 
ownership. 


As Goddard says: If the two heritages 
are owned by the same person, 


he has a right as owner to use each in whatsoever manner he finds most 

convenient to himself, and he may make the one tenement servient to the other, 

simply because it is his own; in whatever manner, therefore, he exercises his 

right, he exercises it in his capacity of owner of the soil, and the right he 

exercises is not an easement, but a proprietary right incident to the ownership 
of the land”.® 

In Ladynian v. Grave Lord Hatherley, Chancellor, said, that ‘^you 
cannot have the land itself and also an easement over it’*. 


Kxtinguishment 
or suspension of an 
easement. 


It is on this principle that an easement is extinguished, when the same 

person becomes entitled to the absolute ownership 
of the whole of the dominant and servient heritages. 
And, where the owner of a particular tenement 
holds another tenement as a lessee, under another 
person, he cannot acquire for the benefit of the 
former an easement over the latter. When the owner of either the dominant 
or the servient tenement becomes entitled to possession for a limited interest 
■Rv iintfv other tenement, the easement is suspended, 

session ^ revives if the ‘unity of possession’ ceases to 

exist before the right is extinguished by long 
enjoyment.”® . . , 


2. Mitra’s Limitation Act, Vol. I, p. 482. 

3. Ibid., p. 483. 

■ 4.' Ibid'., p. 486. 

5. Ibid. . ... 

6. Goddard, 8th Edn., p. 16; Mitra’s Limitation Act, Vol. I, p. 487. 

7. L.R. 6 Ch. A. 763 at p. 767. 

8. Mitra’s Limitation Act, Vol. I, pp. 487-490. 
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Illustrations. 

(1) A tenant cannot acquire an easement by prescription in land be- 
long^ing to his landlord.® 

(2) But, cultivating tenants or raiyats may claim by immemorial pres¬ 
cription a right appurtenant to their holdings to graze their cattle on the 
•waste lands of their landlords,^® 

(3) A tenant cannot, as against his landlord, acquire by prescription 
an easement of way, in favour of the land occupied by him as tenant, over 
other land belonging to his landlord. 

(4) In a suit brought to establish a right of ownership over certain 
land, it is not competent to the Court to enter into and decide upon the 
plaintiff’s right to an easement over the same.^'® However, reliefs may be 
claimed if they are not inconsistent/^ but in the alternative, e\.g., if 
plaintiff sues for a mandatory injunction, on the ground of ownership of 
soil in a private lane, and in the alternative on the ground of a right of 
way over the lane.^* 

(5) By prescription, a tenant may claim an easement in respect of his 
holding, not for himself independently of his landlords. He cannot claim 
it adversely to them, although it is for the benefit of the demised close 
which is their own property.^® However, long user of a particular plot 
of the Zemindar’s khas land, for threshing out crops, or for any other 
purpose, may lead to a presumption that the right to use the plot of land 
for that purpose was part of the contract of tenancy. 

(6) It is doubtful if a lessee in perpetuity, may claim an easement 
against another perpetual lessee under the same landlord.Mitra, is of 
opinion that a perpetual lessee, though possessing only a subordinate 
interest, may claim an easement as appurtenant to his heritage.^® But 
contrary view has been taken in some reported cases,i® to the effect that a 
tenant is incapable of acquiring any easement right in the land demised to 


9. Goddard, 8th Edn., p. 18; Roscoe’s Digest, 17th Edn., p. 815; 
Mitra’s Limitation Act, Vol. I, p. 487; see Mani Chunder v. Baikunta Nath, 

(1902) 29 Cal. 363. 

10. Bholanath v. Midnapore Zemindary, 31 Cal. 503 (P.C.); Mitra’s 
Limitation Act, Vol. I, p. 487. 

11. Junah Ali v. Allahuddin, 1 C.W.N. 151; Followed Udit v. Kashi- 
ram, 14 All. 185 (F.B.); Mitra’s Limitation Act, Vol. I, p. 487. 

12. Lalji V. Ganga Ram, 2 Bom. H. C. R. 176; Guduri Sambya v. 
•Gopalakrishnamma, 2 M.L.J. 257. 

13. See Lakshmi Bai v, Hanhin, 9 Bom. 1 (F.B.) and Narendra 
Nath v. Abhoy Charan, 34 Cal. 51 (F.B.). 

14. Toolseemoney v. Jogesh, 1 C.L.R. 425. . 

15. Mitra’s Limitation Act, Vol. 1, p. 487. 

16. Goddard, 8th Edn., p. 244; Udit v. Khasi, 14 All. 185 (F.B.), 

17. Madan Mphan v. Sashi Bhushan, 31 I.C. 549=19 C.W.N. 1211. 

18. Mitra’a Limitation Act, Vol. I, p. 488. 

' 19. Mani Chandra v. Bai Kantha Nath, 29 Cal. 363=9 C.W.N, 

:8S6 iHeld, that an Osat Tatuqdar cannot acquire an easement by prescription 
in respect of the water of a tank of his lessor) ; Followed in Basavanag^di 
Narayan v. Lingappa, (1920) 54 I.C. 943=^38 M.L.J. 28^=26 M.L.X. 439. 


904 


The Indian Limitation Act. 


[S. 26 


him as against his landlord.Unless there has been a partition, a tenant 
of one of the several co-owners cannot acquire a right of easement against 
the other co-owners. 

841. It has been pointed out in S. 835, ante, that there are 

two requisites of appurtenance. Firstly, 
For beneficial en- ^ dominant heritage, and secondly, a beneficial 

joyment of domi- enjoyment. The easement (whether ac« 

nant eritage. quired by grant or prescription) must be for 

the beneficial enjoyment of the dominant heritage. There is 
no corresponding right in the servient owner to require the conti¬ 
nuation of the easement.A dominant owner may, at any time 
stop the user, unless there are cross-easements, which are sometimes 
called Reciprocal Easements.^® In cases of party-walls or houses 
built together, both neighbours are dominant as well as servient 
owners.However, ‘‘no reciprocal, or counter-easement can be 
acquired for the benefit of the servient tenement, by the user or 
exercise of the easement by the dominant owner”.^® The servient 
owner cannot prevent the dominant owner from putting an end to 
the servitude at anytime he may think proper^®; and “he cannot, of 
his own motion invert his relative position and become the dominant 
owner”.^^ 

Illustrations. 

(1) Where A has a right to discharge the surplus rainfall from his 

land on to the land of B, no length of time will 

Dominant owner give B, a right to compel A, to send the water on: 
may stop user, provided that A does not interfere with any portion 

of the water which flows from his land to that of 
B in a natural and defined channel. 


20. Ba-savangudi Narayan v. Lingappa, (1920) 54 I.C. 943=38 M.L. 

J. 28=26 M.L.T. 439; Krishna Chandra v. Ram Sahay, (1917) 41 I.C. 
577 (An easement by prescription under the Limitation Act cannot arise- 
between landlord and tenant) . 

21. Bahadur v. Khushi Ram, (1914) 22 I.C. 379; Relied on Udit 
Singh v. Kalu Ram, 14 All. 185=A.W.N. (1892) 38. 

22. Mitra*s Limitation Act, Vol. I, p. 490. 

23. Gale, 10th Edn., p. 414. 

24. IVatson v. Gray, 14 Ch. D. 192 and Jones v. Pritchard, (1908) 1 Ch. 
636 (There mofy be cross-easements of support in the case of a party-wall one 
half of vvihich belongs to A, and the other half to B). 

25. Goddard, 8th Edn., p. 20: “The existence of an easement does: 
not carry with it any presumption of the creation or existence of a counter¬ 
easement in the owner of the servient tenement against the owner of the- 
dominant tenement.” 

26. Khoorshed v. Teknarain, 2 C.L.R. 141; also see Chakradhar v. 
Tikaram, 14 C.P.L.R. 145; cf. S. 50, Act V of 1882 (Right to sue for* 
damages for want of notice of extinction or .suspension) . 

27. Mitra’s Limitation Act, Vpl. I, pp. 490, 491. 

28. Khoorshed v. Tek Narain, 2 C.L.R. 141. 
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(2) "The flow of water for twenty years from the eaves of a house- 

cannot give the owner of adjacent lands a right 
No prescriptive to insist that the house shall not be pulled down 
right to flow of or altered, so as to diminish the quantity of water 
water. flowing from the roof .”29 Similarly, the owner of 

lower land cannot require the owner of higher 
lamd to continue the flow of water naturally falling on his land, which was 
discharged, but not in a defined channel, on to the lower ground.'^® 

(3) A, the dominant owner, has a right to discharge water over the 
lands of B ; but, B cannot, in the absence of some grant or arrangement, 
acquire a right to have the water discharged on to his lands. 

(4) The flow of liquid manure from a drain on A*s land for twenty 

years cannot give his neighbour a right to preclude 
Or drainage of A from altering the level of his drain and applying 
manure. the manure to his own purposes.*2 The use of 

manure by the servient owner is not of right, but 
only so long as the particular purpose of the dominant owner is served. 

(5) There is no easement acquired by prescription when neither of the 

two neighbours is a dominant, or a servient owner, 
e.g,, in the case of a shade, shelter or other benefit 
from trees, walls or fences of a neighbour’s 
property. 

(6) The mere repair of one’s own fence, for 
his own benefit, does not per se, compel a man to- 
continue the repairs for his neighbour's benefit, when 
he ceases to care to do it for himself. 

(7) There can be no prescriptive right to a 
projection which has been erected merely for pur¬ 
pose of ornamentation.2G 

842. The rule is recognised, that the rights of easement are in; 

their nature permanent, and capable of be- 
Permanent rights. continued by the dominant heritage, in 

respect of the servient heritage, for an indefinite period."*^ In 
Goddard, on Easement, it is laid down that no prescriptive easement 
can be acquired tmless the dominant and servient tenements as well 
as the subject of the easement {i.e., the advantage or convenience 


29. Wood v. Wand, 3 Ex. 78; Mitra’s Limitation Act, Vol. I, p. 491. 

30. B^ftnsee v. Kalee, 13 W.R. 414. 

31. Chakradhar v. Tikaram, 14 C.P.L.R. 145. 

32. Greatrex v. Hayward, 8 Ex. 291; also see Mason v. Shrewsbury, 
L.R. 6 Q.B. 578; Mitra’s Limitation Act, Vol. I, pp. 491, 492. 

33. Gale, 10th Edn., pp. 235, 265 and 282; and Goddard, 8th Edn.,. 

pp. 20, 21. 

34. Gordhan v. Chotalal, 13 Bom. 79. 

35. Hudson v. Tabor, L.R. 2 Q.B.D. 290 (292) ; Mitra’s Limitation Act,. 
Vol*. I, p. 491. 

36. Nritta v. Puddomoni, (1903) 30 Cal. 503, 

37. See Gale, 10th Edn., p. 23; Mitra’s Limitation Act, Vol. I, p. 492^ 
114 


Shade, or shelter 
of trees, walls, etc. 


Repair of one’s 
own property. 


Projections for 
ornamentation. 
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claimed) are permanent in their character.®® A precarious ease¬ 
ment is unknown to the law.®® Section 4 of Act V of 1882 enacts 
that the dominant as well as the servient tenement must be land, 
or things permanently attached to the earth. This provision applies 
to all easements, whether prescriptive or not. 

A right claimed by prescription must be claimed as append¬ 
age or appurtenant to land, and not as annexed to it for a term of 
years. It must be an absolute and not a qualified right.'^® In Kristna 
v. Venkata, it was held by the Madras High Court, that 

“an casement implies an absolute outright grant to some person of an incor¬ 
poreal right as appurtenant to his corporeal property, such a grant cannot 
be conceived as made to a mere tenant in respect of a tenement in which 
his interest is precarious”. 

The general rule thus stated would apply to cases of easements 
created by an implied grant. But, it may be noted that in cases 
of an express grant, it would depend on the language of the instru¬ 
ment whether the grant of an easement is absolute or qualified; 
and it may be that an easement is either for a limited time, or sub¬ 
ject to some condition precedent, or subsequent.^® 

Illustrations. 

(1) The right to water flowing to a mart’s land through an artificial 
water-course, constructed on a neighbour’s land, “must rest on some grant 
or arrangement, proved or presumed, from or with the owner of the land 
from which the water is artificially brought, or on some other legal origin”. 
“The right to artificial courses, as against the party creating them, must 
depend upon the character of the water-course, whether it be of a permanent 
or temporary nature, and upon the circumstances under which it is 
created. 

(2) A prescriptive easement of light cannot be acquired in respect 
of a window of a workshop built upon posts in such a way as not to be 
permanently attached to the earth. 

(3) Where the drainage of mines was of a temporary character, no 
prescriptive right of easement was acquired by the servient tenement 
although such drainage was discontinued after a user for upward of twenty 
years. 

(4) In a case of express grant, the language of the instrument may 
-negative the intention to affix the easement permanently to the land, when 

38. Goddard, 8 th Edn., p. 233; Mitra’s Limitation Act, Vol. I, p. 493. 

39. Bm’rows v. Lang, .(1901) 2 Ch. 502; Mitra’s Limitation Act, 
Vol. I, pp. 493, 494. 

40. Wheaton v. Maple, (1893) 3 Ch. 48. 

41. 7 M.H.C.R. 64 (Per Innes, J.). 

42. See S. 6 , Act V of 1882; also see Goddard, 8 th Edn., p. 13; 
Mitra’s Limitation Act, Vol. I, pp. 493, 494. 

43. Rarnessur Persad Narain Singh v. Koonj B'ehary Pattuk, (1878) 

4 Cal. 633=6 I.A. 33 (P.C.) (If the water-course was a temporary 
nature only, no right could be acquired by an enjoyment of twenty years.- 7 - 
’Greatrex v. Hayward, Ex. 291). 

44. Maherley v. Dawson^ 5 L.J.K.B. 262; Mitra’s Limitation Act, 
Vol. I, p. 493. 

45. Arkzvright v. Gale, 5 M. & W. 203; Mitra’s Limitation Act, 
Vol. I, p. 493. 
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•the particular term fixed by the instrument is reached, the casement comes 
to an end,<® 

(5) “Lessees under the same lessor may acquire against each other by 
an actual grant (proved, or inferred as a fact from evidence of enjoyment 
and other circumstances), a right of way or other easement co-extensive 
with the period of years during which the two leases jointly continue in 
force.(Such easements called “base easements,” are to be distinguished 
from “fee-simple easements”.) 

843. The two principal classes of easements, are “positive” 

or “affirmative”, and “negative”, which pro- 
^ Positive and nega- vide a practical, and useful division of the 

subject. Further classification introduced by 
writers like Gale, are “continuous, and discontinuous”; “apparent, 
and non-apparent”. 

The affirmative easements are defined as those which entitle 

the dominant owner to make active use of 
Definitions. servient tenement, or to do some act which, 

in the absence of an easement, would be a nuisance, or a trespass. 
Negative easements have been defined as those which restrain the 
servient owner from exercising an ordinary right of ownership over 
his land.^® “In other words, an affirmative easement may be des¬ 
cribed as a right to use in a given manner the servient tenement, and 
a negative easement may be described as a right in the dominant 
■owner to a forbearance on the part of the servient owner from using 
the servient tenement in a given manner.”^® “An affirmative or 
positive easement authorizes the dominant owner (that is, the owner 
or occupier of the dominant heritage), to do something in, upon, 

or in respect of the servient heritage.”.“A negative or private 

easement entitles the dominant owner (not to do anything, but) 
to prevent something being done in, upon, or in respect of the 
servient heritage.”®® “As regards the servient owner, an affir¬ 
mative easement consists in patiendo, and a negative easement in 
non-faciendo. As regards the servient owner the obligation or duty 


46. Per Halsbury, L.C., in North British Railway Co. v. Park Yard 
Companyf (1898) A.C. 643 (647) ; Mitra’s Limitation Act, Vol. I, p. 493. 

47. Goddard, 8th Edn., p. 18; Mitra’s Limitation Act, Vol. I, p. 494; 
also sec S. 8, Ill. (<d). Act V of 1882, 

48. Sweet's Law Dictionary, p. 303: Peacock’s Easements, p. 18. 

49. See Austin, Jurisprudence, 1st Edn., Vol. HI, p. 18: Peacock’s 
Easements, p. 18: The principal negative easements are:— 

(1) Right to receive light by ancient apertures; 

(2) Right to receive air by a defined channel; 

(3) Right of support for buildings from land; or from buildings; 

(4) Right to receive a flow of water in an artificial stream,— 

See Gale on Easements, 10th Edn., pp. 27 to 30; Dr. Pal’s Limitation Act, 
pp. 443, 444. 

50. Mitra’s Limitation Act, Vol. I, pp. 495, 496. 



908 


The Indian Limitation Act. 


[S. 26 


is always negative. It is only as regards the dominant owner that 
the division of easements into positive and negative is possible. As- 
regards the dominant owner, affirmative easements are jus utendi^ 
while negative easements are jus prohibendi*\'^- 

Illustrations. 


(1) “A right of way, or a right to pollute air or water, is an affirmative 
easement.2 All rights of common, which are profits a prendre, are cases- 
of positive or affirmative servitude.A right to discharge water by a 
spout or b}' projecting eaves, on a neighbour's land is an affirmative ease¬ 
ment.'^ 

(2) “An easement annexed to A's house to receive light and air by its 
windows, without obstruction by his neighbour B is a negative easement.”®- 
The right to light; and a customary easement to restrain interference with 
privacy ; and the easement of support for buildings are examples of a nega¬ 
tive easement.^ A right to the uninterrupted flow of a stream in a per¬ 
manent artificial channel, against the originator of such channel, is another* 
instance of a negative easement.'’’ 


844. Easements 

Continuous and 
discontinuous ease¬ 
ments. 


are either continuous or discontinuous. A. 
continuous easement is one whose enjoyment 
is or may be, continual without the act of 
man. A discontinuous easement is one that: 
needs the act of man for its enjoyment.® 


Illustrations. 

(а) A right to light, and air, a water spout, etc., are instances of a- 
continuous easement, which may go on, without any active interference by the- 
person claiming the right. 

(б) A right of way annexed to one persort’s house over another per¬ 
son’s land; and a right to draw water, are instances of a discontinuous* 
easement, which are more purely positive and can be enjoyed only by a fresh 
act. on each occasion of its exercise. 


Apparent and 
non-apparent ease¬ 
ments. 


845. Easements are either apparent, oir 
non-apparent. Section 5 of the Indian Ease-- 
ments Act defines apparent and non-apparent 
easements as follows :— 


“An apparent easement is one the existence of which is shown by some- 
permanent sign which, upon careful inspection by a competent person, would* 
be visible to him. A non-apparent easement is one that has no such sign.”“ 


1. Mitra’s Limitation Act, Vol. I, p. 496; also see p. 485. 

2. Ibid., p. 495. 

3. Ibid. 

4. Ibid., p. 497. 

5. Ibid., pp. 496, 497. 

6. Ibid. 

7. Ibid. 

8. Mitra’s Limitation Act, Vol. I, p. 497 ; Peacock’s Easement, p. 19; also^ 
see S. 5, Act V of 1882; and Gale, 10th Edn., p. 30. 
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The existence of an apparent easement is shown by some ex¬ 
ternal work, such as window, a spout, a gutter or other water-course. 
Sewers and drains are also good instances. In Pyer v. Carter,^ it 
was explained that by “apparent signs'’ must be understood not only 
those which must necessarily be seen, but those which may be seen 
or known on a careful inspection by a person ordinarily conversant 
with the subject. A non-apparent easement is one that has no 
such sign, as a right to prevent the servient owner from building 
on particular land, or from building above a particular height.'® 

846. “According to S. 6 of the Indian Easements Act, an ease¬ 
ment may be permanent or for a term of 
years, or other limited period, or subject to 
periodical interruption, or exercisable only at 
a certain place, or at certain times, or between certain hours, or 
for a particular purpose, or on condition that it shall commence or 
become void or voidable on the happening of a specified event, or 
on the performance or non-performance of a specified act. 


Permanent 
limited easements. 




“Instances of limited easements occur in rights of way. A man 
may have a right of way for agricultural purposes only. Such a 
right is limited as it is not a right for all purposes, and a man may 
grant a way for all purposes except that of carrying coals. A right 
of way can also be granted subject to periodical obstruction or 
destruction by the grantor.”'® 


847. It has been said two inconsistent easements cannot co¬ 
exist.'® Thus, a servient owner cannot create 
Inconsistent and favour of a third person an easement which 
subordinate ease- inconsistent with, or lessen the 

** utility of, the easement already granted to the 

dominant owner.'^ This legal prohibition proceeds upon the 
principle that a man cannot derogate from his grant.'® But, there 
is nothing to prevent a second easement being acquired as sulwrdi- 
nate to, although in its nature inconsistent with, one already existing 
where the subject-matter admits of it.'® Subordinate easements 
are contemplated by S. 9 of the Indian Easement Act. Under this 
section, subject to the provisions of S. 8, which enable any one to 


9. (1857) 1 H. and N. 922. 

10. Gale, 10th Edn., p. 30; Mitra's Limitation Act, Vol. I, p. 397. 

11. Peacock's Easements, p. 20. 

12. Ibid, i citing Jackin v. Stacey, (1816) Holt N.P. 455; and Brunton 
V. Halt, (1841) 1 Q. B. 792; also see Marquis of Stafford v. Coynby, (1827) 
7 B. and C. 257. 

13. Goddard on Easements, 5th Edn., p. 32. 

14. Peacodkfs Easements, p. 21. 

15. Ibid. 

16. Mason v. Shreivsbury and Railway Company, (1871) L.R. 6 Q.B. 

578; Peacockfs Easements,i p. 21. i 
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impose an easement on his property according to the circumstances 
and extent of his transferable interest therein, a servient owner may 
impose on the servient heritage any easement that does not lessen 
the utility of the existing easements.'^ 

Illiistraiiotvs. 

(1) Thus, if A has appurtenant to his house a right of way over B’s land, 
B may grant to C, as the owner of a neighbouring farm, the right to feed 
his cattle on the grass growing on the way, provided that A*s right of way 
is not thereby obstructed. [See illustration (&), S. 9, Act V of 1882.] 

(2) Where there is a right to a flow of water for the working of a mill, 
there is nothing to prevent a second easement being created for the diver¬ 
sion of the water in such manner as not to interfere with the full exercise 
of the first right. 

(3) So in the case of rights in gross, it has been held in India, that the 
right of Alahomedans to erect a tazia on certain land and go thereon at the 
time of the ^Mohurrum was not incompatible with the right of Hindus to go 
on the same land at another period of the year.^® 

848. Accessory, or secondary easements, as distinguished 

from primary easements, are rights to do 

Accessory ease- acts necessary to secure the full enjoy- 

ment of the principal easement. They 
must not be confused with subordinate easements which are in¬ 
dependent and inconsistent easements capable of being imposed 
upon the same servient heritage when the subject admits of it.®® 
Section 24 of the Indian Kasements Act deals with accessory ease¬ 
ments: and illustration (c) to S. 24 may be taken as an instance 
of accessor)^ easements: 

“/4, as owner of a certain house, has a right of way over B’^s land. The 
way is out of repair, or a tree is blown down and falls across it. A may 
enter on B’s land and repair the way, or remove the tree from it.” 

A right of way can be acquired as an accessory right. For instance^ 
A*s easement to draw water from B*s well gives A a right of way 
oyer B*s land to and from the well. But, a prescriptive right to 
have the branches of trees overhanging another’s land does not 
carry with it an '^accessory right” to enjoy the profits of the 
branches by going on the other’s land for the purpose of gathering 
the fruit of trees.®^ The right cannot be claimed as an easement 
as understood in the Easements Aat.®^ 


17. Peacock’s Easements, p. 21; Goddard, 8th Edn., pp. 33, 34; Mitra’s 
Limitation Act, Vol. I, p. 498. 

18. Peacock’s Easements, p. 21; see Ill. (o), S. 9, Act V of 1882. 

19. Ashraf AH v. Jagannath, (1884) 6 All. 497. 

20. Peacock’s Easements, p. 22; Mitra’s Limitation Act, Vol. I, p. 498; 
Gale, 10th Edn., p. 442. 

21. Naik Parsoiam Ghela v. Gandrap Fatelal, (1892) 17 Bom. 745. 

22. Sarangapany v. Sadagopa, (1922) 68 I.C. 968=43 M.L.J. 152; 

[Following Lemmon v. IVehh, (1895) A.G: 1; 64;L.J.Ch, 205]. ' 
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849, Easements of necessity are an important class of ease¬ 
ments, based on rights which an owner or 
occupier of land must of necessity exercise 
on, over or in another's land for the enjoy¬ 
ment of his own, ^‘The most ordinary instance of an easement of 
necessity arises where a man is unable to obtain any access to or 
derive any benefit from his own land without a right of way over 
his neighbour's land.^^ Clauses (a), (c) and {e) of S. 13 of the 
Indian Easements Act deal with easements of necessity. An 
easement of necessity is acquired by an implied grant. 


Illustrations. 

(1) Where a man having a close surrounded with his own land grants, 
the close to another in fee for life or years, the grantc-e shall have a way to 
the close over the grantor’s land as incident to the grant; for without it, he 
cannot derive any benefit from the grant. 

(2) A right to dig minerals on the soil of another has been held to carry 
with it the right to dig through the surface land to gain such minerals or 
soil, and when they have been gained to carry them away.^s 

(3) A coal owner having the right to dig pits in another's land for the 
purpose of getting the coal was held entitled to the right, as incident thereto, 
of fixing such machinery as would be necessary to draw such coal from the 
pits. 26 

(4) The necessity which gives rise to easements of necessity must be an 
absolute necessity, not a matter of mere convenience or disadvantage suffered 
by the dominant owner, or occupier. Thus a man cannot exercise an ease¬ 
ment of necessity over his neighbour’s, property if there is any other means 
whereby he can enjoy his own property.Nor can there be more than one 
way of necessity.28 

(5) Section 13 of the Indian Easements Act deals with rights which may 

be described as conveniences to which an owner su'b- 
Quasi-easements. jects one part of his property for the benefit of 

another. Whenever such parts are separated by grant 
or devise on the part of the owner of what is called the qMoxt-dominant 
heritage, these conveniences, in the absence of a stipulation to the contrary,, 
are taken as easements by the grantee or devisee.^o 


23. Peacock’s Easements, p. 23. 

24. Ihid.\ citing Pomfret v. Ricroft, 1 Wms. Saund, 321, note 6. 

25. Goold v. Great Western, (1865) 13 L.T. 109; Rowbotham v. Wil¬ 
son, (1860) 8 H.L.C. 348; Ruabon Brick v. G. W. Railway Company, 1893^ 
L.R. 1 Ch. 427. 

26. Daud v. Kingseote, (1840) 6 M. and W. 174. 

27. Wutzler v. Sharpe, (1893) 15 All. 270; The Municipality of Poona 
V. Rajaram Gotap, (1894) 19 Bom. 797; Holmes v. Goring, (1874) 2 Bing, 
76; 6 Moore 166; also see Krishnamaraztt v. Marraju, (1905) 28 Mad' 
495=15 M.L.J. 255. 

28. Bolton V. Bolton, 1879 L.Rj. 11 Ch. D. 968. 

29. See Statement of Objects and Reasons of Easements Bill of 1880 ^ 

Gazette -of India, July to December, 1880, Part 'V, p. 477. - 
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850. VARIBTIBS OF BASBMBNTS.—Easements or 
servitudes which are inclusive of easements, are rights of great 
antiquity, and great diversity. 

It was observed by Norman, J., in Bagram v. Khetternath, that 

“the laws of every country must necessarily recognise servitudes. It has 
been well said that the origin of servitudes is as ancient as that of property 
of which they are a modification”. 


Roman law. 


The Roman Law described servitudes relating to immoveable 

property as Praedial servitudes, classed as 
Rural or Urban; and embraced servitudes 
like the right to use a paved way, for beasts or vehicles, or the foot- 
passengers ; the right of suppyort to buildings from a neighbour’s 
wall or pillar; the right of inserting a beam of one house into wall 
of a neighbouring house; the right of projecting balcony or eaves; 
the right of discharging rain, or polluted water; the right of light, 
or prospect of a house unobstructed by owner of the servient 
tenement. 


851. The English law of easement is based on Roman law, 

„ T 1 Indian law of easement is based on 

ng IS aw. English law. It may be noticed that the 

English law recognizes the following easements: Rights of way; 
also rights to go on soil of another to clear a mill-stream, and 
repair its banks; right to go on a neighbour’s close and draw water 
from a spring there, or to water his cattle at a pond, and to take 
water thereof for domestic purposes. The right to natural and 
artificial water-courses; the former being the gift of nature, and 
existing by the bounty of Providence, are of a permanent character; 
and the latter woull depend upon the circumstances under which 
they are created.®® The right to discharge water or other matter 
on to a neighbour’s land; right to project buildings over neigh¬ 
bour’s land; right to support from a neighbouring wall; right to 
have a notice-board, or sign-post; right to store goods; right to 
carry on offensive trades; right to receive light and air laterally 
by window, or other apertures, are some of the important ease¬ 
ments. 


Indian law. 


852. RIGHTS OF WAY. —A right of way can be acquired 

partly by grant, and partly by prescription.®^ 
A right of way may also be claimed as an 
easement, independently of S. 26, by proving a usage which has 
become a customary law of the locality.®^ Under S. 26 in the case 
of a right of way, the enjoyment must be by a person, which means 
and includes a person in occupation of the dominant tenement. It 


30. Gale, 10th Edn., pp. 234, 235. 

31. Kola Chand v. Jotindra Nath, (1920) 57 I.C. 852 (Cal.). 

32. AH Mahomed v. Sheikh Katu, (1923) 70 I.C. 263=1923 Cal. 200. 
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is not necessary that the same j>erson should enjoy througholit the 
period of twenty years. 

A private right of way, not appurtenant to a dominant tene¬ 
ment, is not an easement, but right in gross, and can be enforced 
as such.®’* In pleading a public right of way, it is not necessary 
to set out the terniinii, because the public have a right to use the 
way for all purposes and at all times, whereas in pleading private 
rights of way, the terminii of the way, and the course which it takes 
must be shown with reasonable precision and exactitude.®^ A 
right of way is a right to go from one place to another, and the 
terminii a quo and ad quern should appear.®* 

Indian law recognizes as easement rights of way usable for 
all purposes, and at all times, or limited to particular purposes or 
to certain times: but, the purposes should not be unconnected with 
the beneficial use of the dominant heritage to which such rights are 
annexed.®* 

A general right of way includes a right to carry marriage and 
funeral processions.®^ A general right of way in wide terms, held 
to cover any purpose for which the dominant tenement was used 
at time of grant.®® A right of way may be created by use con¬ 
tinued for many successive years, even though such use is 
limited to one particular season of the year aTione.®* The word 
^‘enjoyment*’ in S. 26 is not equivalent to actual user, in the case 
of discontinuous easements,^® A right of way may be limited for 
foot-passengers, to pass from one place to another, that is, be¬ 
tween certain points, “and if the right is established, the pathway 
between these two points must be kept open; but the 
party desiring to exercise his right cannot claim to 
pass in a particular tortuous and indirect course between 
these two points"\*^ However, slight deviations on the part of the 
owner of the land would be ignored, although a person acquirikig 
the right cannot be compelled to use a different and substituted 
way.*^ A person who has a right of way, that is, a right of foot¬ 
way over the passage cannot claim anything more than that the 


33. Balai Chand v. Panchtgopal, (1921) 59 I.C. 319 (Cal.). 

34. Ram Mandhar v. Methila Prasad, (1920) 57 I.C. 151 (Pat.). 

35. Gale, 10th Edn., p. 345; Goluk v. Tarinee, (1865 ) 4 W.R. 49; 
Mitra’s Limitation Act, Vol. I, p. 1005. 

36. Mitra's Limitation Act, Vol. I, p. 503. 

37. Raj Manik v. Rutturt, (1871) IS W.R. 46; also Lake Nath v. Mon- 
mohun, (1873) 20. W.R. 293 (296). 

38. SoMth Eastern Railway Company v. Cooper, 1 Ch. 211; also see 
Manchersha v. Vallahh Das, (1926) SO Bom. 635. 

39. Salojiy. Pandoji, (187S) Bom.P.J. 172; Raghupatiy. Bepaji, (1874) 
Bom.P.J. 3; also See Oomar 5‘AaA v. Rumzan Alt, (1868) 10 W.R. 363. 

40. Kylash v. Sonatun, (1881) 7 Cal. 132=8 C.L.R. 281. 

41. Syed Hamid Hossein v. Gerdain, (1871) 15 W.R. 496 (497). 

42. Ibid. 
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reasonable exercise of his right shall not be obstructed.*® It is 
only the ownership of land that carries with it the ownership of 
everything usque ad caelum, and in the case of an easement attach¬ 
ing to the land, an obstruction would be not open to objection when 
there was no practical inconvenience.** A dominant owner is not 
necessarily entitled to the use of the whole of the road, unless of 
course the whole width is necessary* to his purpose.*® A way for 
boats over water, is an instance of right of way.*® A right of 
passage for boats in the rainy season over a channel wholly in 
another man’s land is, in respect of extent analogous to an ordi¬ 
nary right of way. The dominant owner has merely the right 
to pass with the convenience to which he has been accustomed, 
and the servient owner has only this obligation cast upon him 
that he shall not unreasonably contract the width of the road, or 
narrow the channel, and thus render the exercise of the right of 
passing less easy than before.*^ Similarly, in the case of a right 
of way for driving cattle, the plaintiff cannot claim the pro¬ 
miscuous use of the whole property, and no length of time can 
give a party such a right as destroys all the ordinary uses of the 
servient property.*®' There is no limit to the use of a passage, 
where a right of easement for a particular purpose is established, 
except the limit that it must be a reasonable user of that easement. 
For instance, where the plaintiff’s user of a passage over defend¬ 
ant’s land, by mehters for the purpose of removing the contents 
of a cesspool connected with a privy belonging to the plaintiff’s 
house was proved, but there was no agreement specifying times or 
occasions of access, the plaintiffs were held entitled to use the 
passage at a convenient hour for that purpose, and as often as 
reasonable.**'* The purpose is not changed and the servi¬ 
tude is not aggravated, even in the sense of 

causing more annoyance, because the passage is to be kept open, 
and unobstructed anyhow.®® However, if an easement is con¬ 
fined to a particular purpose, it ought not to be extended to any 

other. For example, where the back door of a house which was 

occasionally used by the sweepress or the ladies of the house’ or 
their maids for passage cannot be converted into a main door to be 


43. Toolseemony v. Jogesh Chander, (1877) 1 C.L.R. 425. 

44. Ibid. 

45. Doorga Churn v. Kally Coomar, (1881) 7 Cal. 145; also see Chun- 
der V. Kailash, (1881) 7 Cal. 665 s.c. (1882) 8 Cal. 677. 

46. Shaikh Mahomed v. Shaikh Sefatoolah, 22 W.R. 340. 

47. Doorga Churn v. Kaly Coontar, (1881) 7 Cal. 145=8 C.L.R. 375. 

48. Joy Doorga Dossia v. Juggernath, (1871) 15 W.R. 295. 

49. Jadulal ^Mullick v. Gopal Chandra, (1886) 13 Cal. 136 (142) =13 
I.A. 77 (P.C.) (On appeal from 9 Cal. 778). 

50. Ibid. 
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used by males.' The question whether user of one kind is evidence 
of a right also for a more limited purpose, depends upon the circum¬ 
stance whether the inconvenience suffered by the servient owner 
is aggravated or not.* It is competent to a person to acquire a right 
of way for a scavenger, to gain access to his house by passing 
through his neighbour’s house by user over the statutor)’ period,^ 
if the user is not attributable to permission or sufferance of the 
owner of the servient tenement.^ The right of easement in respect 
of a sweeper’s passage for cleaning a privy through the land of 
another is acquired if the passage is used for twenty years as of 
right without interruption.® 

853. RIGHTS TO FLOW OR USE OF WATER.—The 

right to take water through another person’s 
Right to a water- property, is an easement within the meaning 
course. g 25 of the Limitation Act. A co-sharer 

has no right to grant such an easement without the permission of 
his co-sharers.® 

In the English Prescription Act, the word **water-course” is 
used with reference to easement claimed in connection with the 
moving water of streams^; running in a definite channel, between 
banks more or less defined.® But, a Full Bench of the Calcutta 
High Court, in Munshi Misser v. Bhimrajmani,^ has held, that the 
fact that water which is discharged from a dominant tenement, 
flows over the surface of the servient tenement without a definite 
channel for its carriage, cannot prevent the acquisition of an 
easement. An easement of the supply of water from a natural 
stream may be acquired by twenty years' user imder this section.^® 

Jamna Prasad v. Gopi NatK (1913) 19 I.C. 984 (All.); also see 
Cowling v. Higginson, (1838) 4 M. and W. 345 (A user confined to a parti¬ 
cular purpose cannot be extended to all purposes) . 

2. Gale, 10th Edn., p. 336; Goddard, 8th Edn., pp. 247, 248, 337. 

3. Kunjammal v. Rathnam Pillai, (1922) 66 I.C. 11=1922 Mad. 5 
45 Mad. 633=42 M.L.J. 417. 

4. Dakshna Ranjan Dutt v. Fahir Chandra Sen, (1919) 50 I.C. 34 
(Cal.). 

5. Yosef David Varulker v. Moses Solomon Talker, 1922 Bom. 79=24 
Bom.L.R. 298. 

6. Tunnan v. Tota, (1927) 100 I.C. 498=1927 Lah. 216. 

7. Goddard, 8th Edn., p. 199; Mitra's Limitation Act, Vol. II, p. 1008. 

8. Rowstran v. Taylor, (1855) 11 Exch. 369. 

9. (1913) 18 I.C. 824=40 Cal. 458=17 C.L.J. 338 (F.B.) ; Overruled 
Bidhdo Bhushan v. Beny Madhuh, 8 C.W.N. 244; Relied on Kopil v. Manik, 
20 W.R. 287; Imam Ali v. Poresh Mandat, 8 C^l. 468=10 C.L.R. 396; and 

Bala V. Maharu, 20 Bom. 788. . 

10. Abdul Rahman v, Muhdalam, S 7 P.R. 1918=46 I.C. 441. 
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There is no doubt a distinction between a natural and arti¬ 
ficial water-course, depending upon the user 

Right to an arti- fQj- ^ temporary or permanent character: and 
ficial water-course. i r 4 . • 4 . 4.1 

the law of water-courses is not the same 
whether natural or artificial: but it is not correct that a right of 
easement cannot be acquired in artificial water-courses.^^ The right 
to water flowing through artificial water-courses is a right of ease¬ 
ment and must rest on some grant or arrangement, either proved 
or presumed, from, or with the owners of the land from which the 
water is artificially brought, or on some legal origin. It is quite 
distinct from the natural right of successive riparian proprietors 
to the unimpeded flow of water of a natural channel in its natural 
course, and to its reasonable enjoyment as it passes through his 
land.^^ 


In England, with regard to artificial water-courses, a claim 
similar in its nature to that of a right to pollute flowing water of 
a natural stream, is recognized as the right of d^ischarging refuse 
water from mines, and other works over lands belonging to other 
people.However, a right cannot be acquired by prescription in 
flow of water of an artificial stream created manifestly for a tem¬ 
poral*)* purpose, as for instance for the drainage of mines which 
may and probably will be discontinued when the working of the mine 
ceases.'^'*' It has been held by the Calcutta High Court that a 
servient owner cannot insist on the continuance of a drainage 
channel, as an easement exists for the benefit of the dominant 
owner, and he may discontinue discharge of water from higher to 
lower lands of the servient owner, to suit his own convenience.-® 
The right to artificial water-courses as against the party creating 
them depends upon the character of the water-course and upon 
the circumstances under which it was' created.^® If water-course is 
of a temporary nature only, no right can be acquired as an ease¬ 
ment, by even an enjoyment for twenty years.^’^ In Morgan v. 
Kirbyf^ where plaititifT, a lessee of some Gkivernment lands, 
opened on artificial water-channel for the use of his estate, passing 


11. Mitra’s Limitation Act, Vo.l. II,, p. 1009. 

12. Bela Singh v. Bali Ram, 73 I.C. 489=1923 Lah. 257. 

13. Wright v. JVilliams, (1836) 1 M. and W. 77; Mitra’s Limitation Act, 
Vol. II, p. 1008. 

14. Ramessur Pershad v. Kunj Behari, (1878) 4 Cal. 633 (637-639) 

(P.C.) ; also see Alunad AH v. Malah Hashu, 49 P.R. 1888. 

15. Aftah V. Asokhadeen, (1913) 20 I.C. 315=18 C.L.J. 131; and 
Bimolanand v. Chandra Kant, (1913) 22 I.C. 514=19 C.L.J. 45. 

. 16. Ramessur Pershad v. Kunj Behari, (1878) 4 Cal. 633 (P.C.) ; also 
ste Rayappan v. Virahhadra, 7 Mad. 530; Rajrup v. Abdul Hossein, 6 Cal. 
394 (P.C.). 

17. Raniessur Pershad v. Kunj Behari, supra. 

18. (1878) 2 Mad. '46. 
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through some other Government lands subsequently leased to 
defendant, it was held that the flow of water in the channel having 
existed as an apparent and continuous easement in fact at the time 
of the lease, a right to it passed by implication under that lease, 
and that the plaintiff accordingly was entitled to* it; and the de¬ 
fendant, whose lease was subject to that right was not entitled to 
interrupt the flow; but that he might use the water in a reasonable 
manner as it flowed through his land. The principle of the Privy 
Council authority in Ramessur Persad Narain Singh v. Koonj 
Behari Pattuk,^ was applied by Maclean, C.J., in Madhuhdas v. 
Jogesh Chunder^^ where it was found that a tank had a mohana 
at one comer through which the water flowed into the tank, and 
a mohana at another corner through which the water flowed out of 
the tank into two nala^, and through those two nalas, which were 
well-defined channels, the water flowed, and had been used for 
the purpose of irrigating the plaintiff’s land. It was held that a 
presumption arose that this enjoyment had an origin which con¬ 
ferred a right. The user for twenty years of a tank to draw water 
for irrigation gives a right of easement though the modes of draw¬ 
ing water differed within the period.^ Generally it must be proved 
that the water passed through a defined channel.^^ 

User of an intermittent nature unaccompanied by assertion of 
a right is very common in this country, and arouses no opposition. 
Where Dhobis sometimes used the water in a pond, for washing 
clothes, it was not taken to be a long and continuous extrusion of 
the rightful owner, who was constructively in possession.^® 

The right to the egress of surplus rain water through a 
drain, on to the land of a servient owner, can be enjoyed, independ¬ 
ent of S. 26 of the Limitation Act, and may be evidenced by 
immemorial user."*^ The right of the owner of high lands to drain 
off its surplus water through the adjacent lower grounds is incident 
to the ownership of land in this country.^® A person claiming a 
right of easement over another person’s property, is bound to prove 
continuous enjoyment without interruption, not merely by the per¬ 
mission of the opposite party, but as of rightThe right to 
discharge rain water by eaves, or by drain, or by gutter is a right 

19. (1878) 4 Cal. 633. 

20. (1902) 30 Cal. 281 (284). 

21. Ktistd Das v. Joy Narain, (1903) 8 C.AV.N, 158. 

22. Bidhoo v. Beny, (1903) 8 C.W.N. 244. 

23. Bhuru v. Datu Ram, (1922) 4 L.L.J. 461=1922 Lah. 59. 

24. Punja v. Bai Kuver, 6 Bom. 20. 

25 Abdul Nakimt v. Goncsh Duit, (1885) 12 Cal. 323; also see Maung 
Tha Te v. Ko Shwe Byan, (1916) 35 I.C. 394 (L.B.) (^ght to discharge 

surplus water-tljrough a water-course)-- . a ' V 

'26. Beera Lfll v. Parmessur, 15^ W.R. 401; also see Ramessur v. Brojo, 
25 W.R. 271. . ' .' 
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to a water-course.^^ A right to discharge rain water from the roof 
of a house on the roof of an adjoining house can be acquired by- 
prescription under this section.^® A right to pour water over the 
land of another person or a right to divert water flowing down to the 
particular land is also a right to a water-course.^® When a person 
claims a right to flow of water from his house on to the property 
of another, he must prove all the points which are necessary to 
establish an easement under S. 26 of the Limitation Act.®® 

The right to divert the natural flow of water by dams, into 
a particular channel may be proved by long exercise of the right, 
independently of S. 26 of the Limitation Act. In the case of 
Zemindar of Kurupam v. Zemindar of Merangi,^'^ such a right to 
divert the flow of water by erecting a dam was held acquired by 
user for eighteen years. In the case of Ponnuswami v. The Col- 
lector of Aladura,^^ a grant of an easement was presumed from a 
twelve years" user. Erecting a dam or bund across the bed of 
a river or natural stream when it is low to raise water to a sufficient 
height to divert it into an artificial channel is one of the common 
methods of using the water of a stream by a riparian proprietor.®® 
Where water flows in its natural course from somewhere outside A*s 
land, through it, and onwards to other people’s land, A is not entitled 
to stop the flow by an embankment across it, unless he can make out 
some special right to do so. Such course is a part of the natural con¬ 
dition of the land, and the flow of the water over it, when it 
occurs, is a natural incident.®^ The owners of a jandar or water¬ 
mill who have been making an exclusive use of water on the banks 
of a natural stream, may acquire a right of easement, and prevent 
by injunction other owners higher up from constructing their own 
jandar, so as to diminish plaintiflf’s water supply.®® A right to 
the use of water of a tank for bathing and for other domestic pur¬ 
poses can be acquired in India by long user.®® Every right peace¬ 
ably enjoyed as an easement, and as of right without interruption 

27. Gale, 10th Edn., pp. 272, 273; Mitra's Limitation Act, Vol. II, 

p. 1008. 

28. Mohan Lai v. Amrita Lai, 3 Bom. 174. 

29. Goddard, 8th Edn., p. 199; Mitra’s Limitation Act, Vol. II, p. 
1008. 

30. Bija Ram v. Brij Lai, (1924) 84 I.C. 676=6 L.L.J. 529; s.c. 91 
I.C. 485=1925 Lah. 297=26 P.L.R. 42. 

31. (1882) 5 Mad. 253. 

32. 5 M.H.C.R. 6. 

33. Secretary of State'.'w. Ambalavana Pandara, (1913) 18 I.C. 294 
(Mad.); Relied on Miner v. Gilmour, 12 M.P.C. 131=7 W.R. 328; and 
Debi Parshad v. Joy Nath, 24 Cal. 865=24 1.A. 60=1 C.W.N. 401 (P.C.) 
{Held, that a dam may be erected when it is reasonably required for the use 
of stream water) . 

34. Chumroo Singh v. Khyrtct Ahmad, 7 P.L.T. 547. 

35. Kirpal Singh v. Lai Khan, 35 P.R. 1895=(1872) 18 W.R. 525. 

36. Bhabadeb Chatterji v. Bhusan Chandra Mukherjee, (1927) 100 I. 
C. 321=91 I.C. 712=53 Cal. 1016=1926 Cal. 507. 
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for the prescribed period becomes absolute and indefeasible after 
the expiry of sudh period.®^ 

854. RIGHTS TO LIGHT AND AIR. —The English 
Prescription Act specially provides for the acquisition of rights to 
lightj but makes no mention whatever of air. The Indian Limita¬ 
tion Act, unlike the English Prescription Act, places light and air, 
on the same footings; and the object of the Prescription Act and 
of the provisions of the Indian Limitation Act is not to enlarge the 
extent and operation of the easement, but to provide another and 
more convenient way of acquiring such easements a mode in¬ 
dependent of legal fiction, and capable of easy proof in a Court 

of law.®® 

Ancient lights cannot be obstructed by the owner of the adja¬ 
cent land building on it, so as to obscure the 
Ancient lights. always enjoyed.®® Where any 

person wilfully and intentionally obstructs the free use of another 
person’s ancient light and air, he is liable for the removal ot the 
obstruction. Money damages will be no compensation for the 
iniurY*” If the erection of a building completely blocks a window, 
and causes total obstruction of light and air, it is prima fac^e an 
iniurv of a serious character and a mandatory injunction should 
issue. In such a case, inj’unction is the rule, and damages the 


except ion. 

The amount of light or air reasonably necessary for the con- 

venient and comfortable habitation of the 
Reasonable neces- house is all that can be claimed by prescrip- 
sity. tion or long user, without an actual grant 

Their Lordships of the Pri’vy Council, have held in Paul v. Rob son*- 

“that the owner of the dominant tenement is eatitled to the nninter^pted 
wWch S'what “s req^tred^lorThe °ordina"^r“pnrposes® o^ inhatoancy or 

complained of is a nui sance^ . _____ 

3^7. Jugal Sarkar v. Raj Mongol (.19/26) J*’**• 

38. Delhi and London Bank v. Hem 14 Cab M9. 

39. Puran Mudduck v. Ooday Chand 

40 (Syud) Mahomed Hossexn v. Jafur /4/t, (1865) 4 W.R. 24, 

see Hand Kiskore v. 288=2 L.L.J. 701 

41. Thakar Das v. Abdiul Hamtd, (1^) 67 1.1-. ^ f- J 

(If a room h^ existed for over 20 mere factJhat^.tha^^.^ 

h::n1cq:?rMte "^tef r/w^ M.V entitled to he maintained in 

his Lai. « Cal 839 (854) : (Followed 

BagtL V KUelter Nath. 3 B.L.R.O.C. 4S (46) ; Madhoosoodun v. Bssso 

‘ s^r. T. IS. -ss" fs 

687. 
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As explained by the Lord Chancellor in Jolly v. Kine,^ the right 
ot owner or occupier of a dominant tenement is based upon the 
principle that he is not to be molested by what would be equivalent 
to a nuisance. However, 

“he docs not obtain Iw his casement a right to all the light he has enjo^^ed. 
He obtains a right to so much of it as will suffice for the ordinary purposes 
of inhabitancy or business according to the ordinary notions of mankind 
ha\ing regard to the locality and surroundings”. 

The law, as declared in the two leading cases above, refuses an 
action unless there has been a real interference with convenience 
or comfort of the dominant premises.^"’ In the absence of an express 
grant the obstruction of a neighbour* s prospect, or his enjoyment 
of a south breeze, is not actionable, such things being looked upon 
merely as matters for his delectation or pleasure.^® This view is, 
however, to be compared with S. 4, Illustration (c) of the Indian 
Easements Act. Under the Easements Act, even matters for the 

delectation and pleasure of the dominant owner may be the subject 
of an easement. 

‘The access and use of light depends upon the number of pencils of 
light which come directly or by refraction into the widow.”-*7 “The word 
access as used in the section, does not refer to the access through the orifice 
through the aperture or window, but to the freedom of passage over the ser¬ 
vient tenement.the right acquired by the dominant tenement is governed 

and measured by the access to the dominant tenement, and therefore the 
aperture which lets the light into the dominant tenement defines in a manner 
familiar to us all the area which must be kept free over the servient 
tenement. ’’•*® 

The ownership of the aperture, or the ownership of the structure 
surrounding the aperture is not an essential matter. The question 
is, has the plaintiff’s building enjoyed the access of light and air 
frorn the defendant’s premises through a defined channel.^® *Tt is 
clear that the right to light cannot be acquired by usei" in respect 
of vacant land upon no part whereof are there any buildings; but 
where the owner of a house and of vacant land adjoining sued to 
restrain obstruction of the light of the house, he recovered as 
damages the diminution in value of the whole of the premises con¬ 
sidered as one building site.”®® In Bhuban v. Rlliotp^ where the de¬ 
fendant had erected a building obstructing the light to plaintiff’s 
windows, the English law before the passing of the ^Prescription Act 

44. (1907) A.C. 1=76 L.J.Ch. 1=95 L.T. 656. 

45. Debendra v. Stirendra, 1927 Cal. 345=102 I.C. 373=31 C.W.N. 

419. 

46. Bagram- v. KHetter Nath, 3 B.L.R. (O.C.J.) 18, pp. 46, 47. 

47. Per Careton, L.J., in ScQtt v. Pape, (1886) 31 Ch.D. 554=55 L.J. 
Ch. 426. 

48. Per Fry, L.J., in Ibid. 

49. Jotindra Mohan v. Probodh, (1932) Cal. 249=138 I.C. 193=59 
Cal. 260=35 C.W.N. 963. 

50. Griffith v. Clay, (1912) 1 Ch. 291; see Gale on Easements, 10th 
Edn., p. 292. 

1. (1873) 19 W.R. 194 (P.C.). 




S, 26] Acquisition of Ownership by Possession. 


921 


rights, not an ease 
ment. 


(2nd and 3rd William IV, c. 71) was applied, and plaintiffs were 
.required to show an uninterrupted user of at least twenty years, with 
the acquiescence of the defendants. 

855. PROFITS A PRENDRE, —A jalkar, or right of fishery 

was not an easement within the meaning of 
Rights of fishing, g 27 of Act IX of 1871; but was taken as 

an interest in immoveable property which could be acquired by 
adverse possession.^ But the word ''easemenf* as used in the 
Limitation Act, 1877, had, by force of the interpretation clause 
(S. 3) a very much more extensive meaning including profits a pren¬ 
dre, that is to say, a right to enjoy the profits out of the land of 
another.® A prescriptive right of fishery is, therefore, an easement, 

as defined by S. 3 of the Act, and may be 
Proprietary claimed by proof of user apart from possession 

occupation of any dominant tenement. 
An exclusive right of fishery is an interest 
in immoveable property, involving the ouster of the real owner, 
which can be acquired by twelve years’ adverse possession.® This 
is to be distinguished from rights of fishery, as mere profits 
a prendre, or as an easement, falling within S. 2 (5) of the Act, 
which can be acquired by twenty years’ uninterrupted enjoyment 
under S. 26 of the Limitation Act.« Rights of pasture is another 

instance of a profits o> prendre.^ 

Rights of villagers of grazing their cattle is an easement under 

the Indian law. See Venkatachela v. Kuppu- 
Rights of pas- sarnie ^But, in the case of The Collector 
ture. Tliana v. Bal Patel,^ the Bombay Hig h 

2. Parbutty Nath v. Mudho Paroe 3 Cal. 276=1 C.L R. 592 
3 Bhabadeb Chatterjee v. Bhusan Chandra, 91 I.C. 712, s.c. 100 I.C. 
321=53 Cal. 1016=1926 Cal. 507 (The word 'Easement includes profits 

a y shib Chunder, 5 C^l. 945=6 C.L R. 269; also 

se€ Lutchn,eeput v. SadMa, 9 Cal 698=12 C.L_R. 382; v Moha- 

nted, 11 Cal. 434; also see Brojendra v. Bama Charan, (1932) 37 C.W.N. 

5. Henry Hill v. Sheoraj. (1922) 67 I C 954=1 Pat 674=1923 Pat 
:S8;.also see Abhoy Charan v. Dnjarka, 39 Cal. 53 (Art. 144 read with S. 28 
aoolied) ; also see Siva Subramania v. Secretary of State, 9 Mad. 285. 

• . 6 Ramhary Pal v. Nidhi Mahanty, (1934) 148 I.C. 431—1934 Pat. 

42Q; .also see Henry Hill & Co. v. Sheoraj Rai, 

11892) 19 Cal. 544; Lokenath v. Jahanta, 14 C.L.J. 572 —iz oud. 

~ 7 Addison on Tort says:— ^ , a .. 

“The right of depasturing cattle on anothei^'s 
therefrom and Cetrry away turf of wood for burning within the dwelUng- 
house; the right to dig for and carry away stone, slate, coal and minerals, 
the right to shoot and sport over another's land, and carry away and consume 
the gine killed; or the right to 6sh in the waters of an estate or of a manor 
and carry away and consume the fish taken" are msUnce« of profits 

a prendre. 

8. 11 Mad. 42. 

9*- (1872;i.y.? Bom. UO. 

116* 
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Court held that where plaintiff erected a hut on public ground, in 
a village and lived there annually for a few months, while his 
cattle grazed on the public grazing ground in that village, he could 
not be entitled to the right claimed, not being the owner or lessee 
of any land in the village; and, his claim to graze cattle in other 
villages was, preposterous. In the case of Secretary of State v. 
Mathurabhaif-^ it was held that the right of free pasturage has. 
always been recognized in India as a right belonging to certain 
villages, which could be acquired by custom or prescription, even 
against the Government. The right of transplantation of growing 
rice plants from another’s land to one's own land, is an easement 
of the nature of profits a prendre^^ A customary right of the 
tenants in the locality to cut wood for fuel, door posts, etc., is a 
customary right of easement.^^ 

856. CUSTOMARY RIGHTS. —Customary rights to 
privacy, under certain conditions, exist in India and in the North- 
Western Provinces, and have been held not unreasonable, but merely 
an application of the maxims Sic uteri tuo ut alienwm non IcLedas, 
and acdificare in tuo proprio solo non licet quod alteri noceat. 
The earliest reported case, in which a question of a right of privacy 
arose, is that of Nuth Mull v. Zuka-oolahfi^ where it was held by 
the Sadr Diwany Adawlat, that the erecting by the defendant of 
a new house, so that the plaintiff’s premises were overlooked from 
the roof of the new house and their privacy thereby interfered 
with, gave the plaintiff a cause of action against the defendants. 
In Gunga Pershad v. SaHk Pershadfi'^ where the plaintiff sued to 
close a window newly opened by the defendant, on the ground that 
it was an innovation which interfered with his privacy, it was| 
found that the window did not interfere with' the privacy, but it 
was not suggested that a right of privacy could not be acquired. 
In Goor Dass v. Mcmohur the High Court recognized the 

right of privacy as a right existing in North-Western Provinces; the 
infringement of which right may affect very seriously the comfort 
and value of a place of residence. The injury caused to a party by 
the invasion of his privacy, is not a mere sentimental grievance.*® 
The custom that no one is allowed to open out doors in newly erected 
buildings which will expose the privacy of their neighbours, is 
undoubtedly respected and observed throughout this country, and 
indeed among all oriental races. And in United Provinces at least, 

10. (1889) 14 Bom. 213. 

11. Sundarahai v. Jayawant, 23 Bom. 597. 

12. Sitah Rai v. Dubai Nagesia, (1907) 6 C.L.J. 218; also see Bhola 
Noth V. Midnapore{ Zemindary Company, 31 Cal. 503 (P.C.) (The right 
of free pasturage over the waste lands of a village, held not a right in 

gross). 

13. S.D.A.N.W.P.R. 1855, p. 92. 

14. S.D.A.N.W.P.R. 1862, p. 217. 

15. N.W.P.H.C.R. 1867, p. 269. 

16. Ram Baksh v. Ram Soo.kh, N.W.P.H.C.R.* 1868, p. 253. 
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a material interference by the opening of windows with the privacy 
of premises occupied by the females of a neighbour, has been held 
to afford that neighbour a good cause of action.The High Court 
at Bombay has clearly recognised and given effect to the custom in 
Guzerat by which a right of privacy is enjoyed where that custom 
prevails.** The Chief Court of the Punjab has acknowledged that 
a custom of privacy can exist, and can be enforced.*® But, the 
Madras High Court took an opposite view in Sayyad Azuf v. 
Ameeru According to Calcutta High Court, the right of 

privacy may arise by express grant, or local usage, though it can¬ 
not be acquired under S. 26 of the Limitation Act.®* 

The customary rights to burn the Holi, or to lay Tazia, on 
ajiother^s land or to bathe in another s tank, are rights 
in gross. But customary easements must be appurtenant 
(and beneficial) to some land or heritage in the locality 
to whidh the custom applies.®^ The customary easement 
must be possessed of the same characteristics as those which 
are essential for the validity of customs generally, le., they must 
be reasonable and certain, and proved by long and invariable 
usage."** “The evidence required to prove a customary easement 
is to a large extent similar to the evidence required to prove a 

prescriptive easement.’""*^ . • j 

A customary right of way for all villagers cannot be acquired 

by prescription.®* But, the mere fact that the land is waste does 

not necessarily show that no right of easement can be acquired 

over it. 

TITLE III: SECTION EXPLAINED. 

857. “PEACEABLE ENJOYMENT”.—The section 

required that the access and use of light or air to and for any- 
building must have been peaceably enjoyed therewith. In the case 
of any other easement, the section requires that the easement was 
peaceably and openly enjoyed by any person claiming title the reto. 

Tj Gokat Prasad v. Radho, (1888) 10 All. 358=8 A.W.N. (1888) 135; 
also see Abdul v. BmUe. (1893) 16 All. 69 (Right attaching to property, 
and not dependent on the religion of the owner thereof) ; aUo see Kutt- 

dan V. Btdhi, (1906) 29 All. M. czi^cRACJ 42- Kuvarji Prem- 
18. Mani Shankar v. Trikatn. S B.H.C.K.A.C.J . ai, K.uvarjt 

(hand V. Bai Ja-ver. 6 B.H.C.R.A.C.J. 143; cf. Shrmxvas v. Rexd. 9 B.H. 

C R-A CJ p266. ^ ^ p P 

fu frx^tiJf.'jadu Nath. 5 C.W.N. 147 (149, ISO) (No inherent 

■ right to privacy in Bengal), • ■ , 

22. Mitra’s Limitation Act, Vol. I, pp. 472 a^ p ^ 

23 Shidoji Ra>o v. Naikoji Raa, 10 B.H.C.R. 228 (234) '»" 

shady. Shea Dayal, 26 W.R. 55 (P.C.) ; Chandika Baksh v. Muna Kun^ 

war, 29 I.A. 70=24 All. 273 (P.C.). 

24. Mitra's Limitation Act, Vol. I, p. 531. ac t r ^09 

25. ’ Muhatnmed Nural Hag v. Baksu Mandal, (1922) 65 L.C. 509 

(Cal.). 
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It will be noticed that the enjoyment intended by the section 
is not the same thing as actual user.As observed by Garth, CJ., 

“In order to establish the right the enjoyment of it must continue for 
20 years; but in the case of discontinuous easements, this does not mean that 
actual user is to continue for the whole period of twenty years. On the 
contrary, there may be days and weeks and months, during which the right 
may not be exercised at all, and yet during all those days and weeks and 
months, the person claiming the right may have been in full enjoyment of 


It. 


Illustration (^) to S. 26 of Act XV of 1877, which made 
‘Vnjoyment” equivalent to “actual user’^ was rejected, by the Cal¬ 
cutta High Court in the case of Koylash Chundef v. Sonatufv^^ 
abovementioned, and this illustration has been omitted in the pre¬ 
sent Act. This view was followed in Ghasiram v. Asirhad,^ 
where it was held that the statute only requires enjoyment for the 
requisite period whenever occasion required, and not actual user. 
Similarly, it was held in the case of Budhu v. that it was 

immaterial whether the exercise of the right was continuous pro¬ 
vided it has been exercised over a period of twenty years during 
season of drought when it could be taken advantage of; and re¬ 
ferring to the English case of Hollins v. Verney,^'’^ it was held to 
be distinguishable and of doubtful authority. In para. 869, post, 
it has been pointed out that cessation of user is not an invariable 
indication of abeyance of enjoyment of right.*^ A person may be 
said to be in “enjoyment” of a right of way during a period of 
time, though he does not actually “use” the way every moment.®® 
Actual enjoyment essential at the inception of claim is not neces- 
sa.ry for full period in case of discontinuous easements.®^ 

“What can be said in such a case is that for the purpose of S. 26, there 
is continuous enjoyment of the water-course inspite of the fact that- it is 
dry for the greater part of the year.”35 

The use of the word “peaceable” indicates that the Legislature 

“Peaceable” mean. >^ever intended to confer a right by user 
ing of. during the prescribed period however con¬ 

tentious” or “litigious” such user might have 


26. Koylash Chunder v. Sonatun Chung, (1881) 7 Cal. 1.32=8 C.L.R. 

281. 

27. Ibid. . .. 

28. Ibid. 

29. (1911) 9 I.C. 69=15 C.W.N. 259=13 C.L.J. 670. 

30. 30 Cal. 1077. 

31. L.R. 13 Q.B.D. 304=53 L.J.Q.B. 430. 

32. 26 C.W^.N. 121; also see Kristo Das v. Joy Narain,'S C.W^ X. 

158. 

33. Gopal Chandra v. Bankim Behari, (1919) 51 I.C. 372=29 C.L.J. 

421; also see .S'rt Ram v. Mani Ram, (1923) 74 I. C. 922=21 A. L. 
J. 569=1924 All. 97, . . 

34. Dr. Pal’s Limitation Act,, p. 424; Mitlra's Limitation Act, Vol. I, 
p. 574. 

35. Krishna Dayal v. Bhawani Koer, (1918) 43 I.C. 235 (239) =3 

P.L.J. 51. ^ - V / 



S. 26] Acquisition of Ownership by Possession. 


925 


been. Peaceable means ‘^non-contentious/’ i.e., the plaintiff who 
claims to be the dominant owner has neither been obliged to resort 
to physical force himself at any time to exercise his right within 
twenty years expiring within two years of the suit, nor had he 
been prevented by the use of physical force by the defendant in his 
enjoyment of such right.®® The word means without opposition 
from others, and without force or violence by the claimant.®^ In¬ 
terruptions by prior legal proceedings would indicate that enjoy¬ 
ment was not ''peaceable”®®, though mere verbal disputes by a 
servient owner, which do not cause interruption or obstruction to 
the enjoyment of an easement by a dominant owner, do not pre¬ 
vent its enjoyment from being peaceable, so as to bar the acquisition 
of a prescriptive title thereto.®® Whether the enjoyment has been 
peaceable or not is a pure question of fact.^'' 


858. OPENLY ENJOYED. —It has been noticed that while 
the first paragraph has only the word peaceablyT iu the case of 
light or air, we have the words "peaceably and openly in the case 
of way or water-course. Open enjoyment means not secretly or by 
stealth, but publicly, and in a way which may be open and manifest, 
though without actual knowledge of the servient owner.^^ It is 
firmly established that the enjoyment of the right on the part of 
the dominant owner should be nec vi, nec clam, nec precario, that 
is, it should be peaceable, open and as of right.^^ "An open user 
continued without interruption for a period of 20 years, and not 
shown to be attributable to permission or sufferance on the owner’s 
part is pfima facie evidence of enjoyment as of right within the 
meaning of S. 26.^® An exercise of the right without interruption, 
and without express or implied permission of the owner of the 

servient tenement, and without secrecy or stealth.^^ In Kyinan v. 

' _ 

— I ^ 


36. Ram Samp v. Abdul Haq, 1931 Lah. 395—12 Lah. 741 135 I.C. 

5^—33 p,L.R, 139 (Mere protest of servienlt owner not an interruption). 

37. Muthu V. Anantha, (1915) 31 I.C. 528 29 M.L.J. 685, 

'• 38. Kedar Nath v. Sohanlal, (1914) 25 I.C. 405—12 A.L.J. 693. 

39. Muthu Gounda v. Anantha, (1915) 31 I.C. 528 (Mad.). 

• 40. Siti Kanta v. Radha Govinda, (1929) 119 I.C. 

=56 Cal. 927; also see and cf. Eaion v. Swansea, 17 Q.B. 267 (Repeat^ 
acts of obstruction by or on behalf of servient owner indicate non-possible 


enjoyment). ' ' 

41. Areanv. Rakhal. (1883) 10 Cal. 214; Muthn Gotmda,, v. Anantha, 

(1915) 31 I.C. 528=29 M.L.J. 685. . , „ 

■ 42.' t-er Shadiial, J.. in Wof v. ' n„f?®n93n^5 

1917; also see Jotindra Mohan Mxtter v. Prohadh Kumar Dutl, (1931) 35 

C W.N. 963. 

43. Dhoan v. Jagta, (1920) I Lah. 206=56 I.C. 7^=113 P-L R- 1920; 
Followed in Narain v. Ikram, (1925) M ^ 

Ramchandra Rao v. Penkat Rao, 45 I.C. 936=16 N.L.R. 76. 

44 . Behari Lai v. Asutosh. (1925) 87 I.C. 19=1925 Cal. 788. 


The Indian Limitation Act. 


926 


[S. 26 


Set Lan,^'^ a user as of right was legally inferred from open, peace¬ 
able user without interruption for 30 years. 

Where the owner of the dominant tenement had, with the inten¬ 
tion of preventing the use of the way, created an obstruction of a 
permanent nature which rendered such use impossible, the way 
could not be said, during the continuance of such obstruction to have 
been “openly enjoyed” within the meaning of S. 27 of Act IX of 
1871 (now S. 26, Act IX of 1908), and that, accordingly, though 
there had been no interruption within the meaning of that section, a 
right to the way had not been established under the Act.*® The 
requisite elements to acquire a prescriptive right have been concisely 
stated in the following passage in Coke's Litt. : 

“the possession must be long, continuous, and peaceable. Long, that is, dur¬ 
ing the time required by law; continuous, that is, uninterrupted by any law¬ 
ful impediment; and peaceable, because if it be contentious, and the opposi¬ 
tion be on good ground, the party will be in the same condition as the 
beginning of his enjoyment. There must be long use, without force, 
without secrecy, as of right, and without interruption.”-*^ 

859. AS AN EASEMENT. —The meaning and definition of 
“an easement” have been noticed already in S. 828, ante. 

The expression as used in English Law, means 

“a privilege without profit, which the owner of one neighbouring tenement 
has of another existing in respect of their several tenemeints, by which the 
servient owner is obliged to suffer or not to do something on his own land 
for the advantage of the dominant owner”.*8 

The word as defined in the Indian Limitation Act has a 
much more extensive meaning, including as it does, profits a prendre 
as well. See S. 2 (5) of the Limitation Act. 

Both English and Indian Law insist upon the character of the 
enjoyment as an easement, and not in the character as owner, which 
would be a claim inconsistent to acquisition of rights of easement in 
another's property. See S. 840, ante. The Bombay High Court 
took the view in Chuni Lot v. Mangal Das,‘^^ that the enjoyment of 
the right must be for the whole statutory period in the character 
of an easement. Evidence of immemorial user adduced in sup¬ 
port of a right founded on ownership, does not, when that right 
is negatived, tend to establish an easement. And, this view was 
approved in the Madras case of Pakkir Mohamud v. Pachai Thevan^^ 

45. (1909) 8 I.C. 1196=3 Bom.L.R. 100; also see Sahib Ditto v. 
Daya Singh, 3 I.C. 271 (Pat.). 

46. Sham Churn Auddy v. Tariney Churn Banerjee, (1876) 1 Cal. 

422. 

47. Wood, p. 856; Rustomji, p. 278. 

48. Gale on Easements, p. 9; also see Goddard on Easements, p. 2. 

49. (1891) 16 Bom. 592. 

50. (;926)'*92 I.C. 465 (Mad.). 
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where it was held that user under a claim of ownership of the 
property, in and over which user is had, and which is negatived, can¬ 
not operate to found a right of easement over the property. Accord¬ 
ing to an earlier Madras decision, however, it was observed that in 
an action to establish an easement of a right of way over a lane, 
the plaintiff should prove enjoyment of the way as an easement 
for the period of prescription,:^ But, the fact that in a previous 
suit plaintiff falsely set up his ownership of the way, will not pre¬ 
clude the acquisition of the right of easement which has to be proved 
by independent evidence.^ It was explained in Konda Reddi v. 

Ramaswamy Reddi^ that the words *‘as an 
Meaning of the easement” do not mean that the enjoyment 
expression. should be in the assertion of claim of an 


easement. The expression was introduced in order to show that 
unity of title or possession during the period of 20 years, or a 
portion thereof, makes the possession useless to create a right of 
easement. It follows that the claimant of a right of easement need 


not necessarily prove that he asserted, during his enjoyment, only 
a limited right of easement as opposed to ownership.** He need 
only prove that the user was for the beneficial enjoyment of another 
land. The mere claim of the higher right of ownership would not, 
on failure to prove the same, prevent a person from acquiring the 
lesser right of easement, provided he can show that he asserted 
certain rights of enjoyment over the land in question for the benefit 
of another land belonging to him.® The Calcutta High Court, in a 
Full Bench case, has held, that a suit is not liable to be dismissed 

because the plaintiff claims in the alterna- 
Claims of owner- same plot of ground rights, (1) 

ship in alternative. ownership, and (2) of easement.* A 

plaintiff may very well allege hona fide 


“I believe the land to be mine, but I may be unable to prove it; if I should 
fail to prove it. I can at any rate prove that I have been using the right of 
way as an easement uninterruptedly and as of right for over 20 years. ^ 


1 . Venkata Varahia Dikshitar v. Subharoya Pillai, (1910) 8 I.C. 502— 
9 M.L.T. 9=(1911) 1 M.W.N. 95. 

2. /6td., 8 I.C. 502 (Mad.). 

3 . (1912) 17 I.C. 112=38 Mad. 1; Follows Narendra Nath v. Abhoy 

Charan, (1906) 34 Cal. 51 (52) (K.B.). 

4 Konda Reddi v. Ramaswamy Reddi, (1912) 17 I.C. 112=38 Mad. 
1 ; Relied on 34 Cal. 51=4 C.L.J. 437=11 C.W.N. 207 (F.B.) ; also see 
Surendra Nath Singh v. Giridhari Sifigh, (1921) 62 I.C. 633 (Cal.). 


S. Ibid,, 17 I.C. 112 (Mad.). 

5 . Natendva Nath v. Abhoy Charan, (1906) 34 Cal. 51 (52) (K.B.), 
Overruled Bijoy Keshub v. Obhoy Churn, (1871) 16 W.R. 198. 

7. Ibid., 34 Cal. 51 (F.B.) ; also see Durgamoni v. Ambiea, (1^) 4 
C.L.j. 367 (A claim to relief on the ground of proprietary right is not 
necessarily inconsistent with a claim based on prescription). 
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The relief to be awarded to the plaintiff depends upon the facts 
established by him, and not upon an unfounded assertion of a claim 
b\' him which is negatived by the Court.® Therefore, in order to 
establish a right of easement, under S. 26, it is enough for a plaintiff 
to prove that he has been exercising the right without interruption, 
without express or implied permission of the owner of the servient 
tenement and without secrecy, or stealth.® And there is no incon¬ 
sistency in claiming ownership and in the alternative a right of 
casement over the same.^® 

A tenant of land, even having a permanent right of tenancy 
on the land, cannot acquire easement by prescription in other land 
of his lessor.^^ This is on the principle that a tenant always derives 
his rights from the lessor, and as the latter cannot have the right 
of enjoyment of an easement as of right against himself, so neither 
can his tenant against him.’^ 

860. AS OF RIGHT.—Section 26 requires the enjoyment as 
an easement {see S. 859, above), and aS of right. This does not 
mean by way of adverse possession, or adverse exercise of the right 
as against the servient owner.^® An enjoyment of an easement as 
of right must be ‘‘nec vi, nec clam, nec precario**,^*^ that is to say, 
neither by violence, nor by stealth, nor by leave asked from time 
to time.’'’’ 

“As of right must mean an enjoyment had, not secretlj'^ or by stealth, or by 
tacit sufferance, or by leave or favour, or by permission asked from time 
to time on each occasion, or even on many occasions of using it, but an 
enjoyment had openly, notoriously, without particular leave at the time, 
1 ) 3 * a person claiming to use it without danger of being treated as a 
trespasser, as a matter of right”. 


8. Surendra Nath Singh v. Girdhari Singh, (1921) 62 I.C. 633 (Cal.) ; 
Followed in 17 I.C. 112 (Mad.). 

9. Beharilal Mukherjee v. Asutosh Banerji, (1925) 87 I.C. 19=1925 
Cal. 788=41 C.L.J. 379. 

10. Ibid., 87 I.C. 19. 

11. Mani Chnnder v. Baikanta Nath, (1902 ) 29 Cal. 363; Relied on 
Udit Singh v. Kashi Ram, (1892) 14 All. 185; and Jeenab AH v. Allabtiddin, 
(1896) 1 C.W.N. 151. 

12. See Goddard on Easements, 5th Edn., p. 249; and Mani Chunder v. 
Baikanta Nath, supra. 

13. Cf. Goddard on Easements, p. 179; see Chundee Churn v. Shib 
Chunder, (1880) 5 Cal. 945=6 C.L.R. 269 (User of right of fishery) ; also 
•>Ge Lachmesivar Singh y. Manoivar H ossein, (1891) 19 Cal. 253 (264) (P.C.) 
(Use of ferry by a co-sharer) . 

14. Pe'r Lord Davey in Gardner v. Hodson, (1903) A.C. 229 (238) ; 
Followed in Jotindra Mohan Mitter v. Probodh Kumar Dutt, 1932 Cal. 249= 
59 Cal. 260=138 I.C. 193=35 C.W.N. 963. 

15. Gale on Easements, p. 228. 

16. Goddard on Easements, p. 253; Modhoosoodan v. Bissonauth Roy, 
15 B. L. R, 361. 
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The Lrahore High Court, in a recent case, adopts this meaning of 
the expression as of right.^ The phrase does not imply a right 
obtained by grant from the owner of the servient tenement, though 
the presumption of a grant from an enjoyment for twenty years was 
the basis of the English Law on the subject.^® Markby, J., has 
held in a Calcutta case, that the enjoyment described by the words 
'‘ay of right** does not mean user without trespass, or rightfully but 
it means user in the assertion of a right.^° 

^‘If the observations of Lord Wensleydalc in the judgment in Bright v. 
Walker^^^ be compared with the observations of the same learned Judge in 
Flight V. Thomas^^ it will be seen what were the difficulties which arose 
-upon that interpretation of those words in the English Act. We ought to do 
our utmost to prevent the introduction of those difficulties here.”^2 


Markby, in his Elements of Law, observes that 

“the acquisition of a right may cofnfn'cyice with an act which is a pure trespass, 
•but the enjoyment, though it may continue to be a trespass, may, nevertheless 
be as of right, so as to ripen into a prescriptive title”. 


Enjoyment “as of right” therefore consists in the words of James, 
•L.J., \n.Earlde-La-lVarr v. Miles,^* “in claiming to do and actually 
doing, not by way of permission, not by way of concession on the 
part of the alleged servient owner, but as of right, i.e., as a thing 
'which the claimant was entitled to do under some right or other”. 
A person may assert his ownership, although he is not owner in 
fact: and if he is not using the easement by permission, but in 
.assertion of a claim as owner, the easement would be said to have 
been enjoyed “as of right”.^®'*® 


Connotations of 
*‘as of right”. 


In order to establish a right of easement under S. 26 of the 

Limitation Act, it is enough for a plaintiff to 
prove that he has been exercising the right 
without interruption, without express or im¬ 
plied permission of the owner of the servient tenement, and without 
secrecy or stealth. It is not consistent for a plaintiff to claim ovvner- 
ship in certain property, and if that is not established, to claim a 
-right of easement over the same in the alternative. 


17. Ram Sarup v. Abdul Haq, 1931 Lah. 395—12 Lah. 741 -135 I.C. 

51. . ^ 

18. Mathuradar Nattdvalabh v. Bai Amt hi, 7 Bom. 522 (User required 
*4o‘ be nec pr£carlo') . 

19. Alimooddeen v. Wuzeer AH, (1875) 23 W.R. 52 (per Markby, J.) . 

20. 1 Cr. M. & R. P. 219. . 

21. 11 Ad. & E., p. 693. . 

■ 22.' Per Markby, J., in (1875) 23 W.R. 52 (53) . 

23,^ Markby Elements of Law, p, ,288.;: 

';^:\,.(i88i) 17 ch; .D. 535 (584). ? . 

2i^26, Sahib Ditta v. Daya Singh, (1909) 3 I.C. 271 (Punj.)*. 
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Permissive user 
not as of right. 


861. The words ‘'as of right’' connote that the person claiming 

the easement must have exercised it as if he 
Connotations of been the true owner without permis- 

Sion or license from anyone.^’^ 

A right of easement cannot be acquired on the basis of user 

which in its origin was permissive.^ The 
enjoyment is to be as of right for the whole 
period; therefore asking and obtaining leave, 
from time to time within the period breaks the continuity of the 
enjoyment as of right, because each asking of leave is an admission 
that at that time the asker had no right.Possession which) is 
mere permissive cannot help the acquisition of a right by 
prescription.®® 

There is no such thing known to the law as a precarious ease¬ 
ment. “What is precarious ? That which de¬ 
pends not on right, but on the will of another 
person.”®^ Enjoyments under concessions 
that do not harm the owner or at the most cause some personal 
sacrifice to himself®*^; or enjoyments with the acquiescence of the 
servient owner, unless such acquiescence amounts to an implied 
grant, are not enjoyments “as of right”.®® If the servient owner 
can, whether the dominant owner likes it or not, put a stop to the 
alleged easement, there is no right exercised in the matter.®^ If 
the enjoyment commenced by permission, it is a question of fact 
whether it did not continue by permission.®® However, the legal 
effect of a proved fact is a question of law.®® 

862. PRESUMPTIONS.—As pointed out by Mr. Justice 

Banerji in Shaikh Khada Baksh v. Shaikh 
plain- Tajuddin,^"^ whatever may be the law in 
England, it is certain that under S. 26 of the 


Precarious ease¬ 
ments unknown. 


Onus 

tifif. 


on 


27. Sundar v. Nag, 4 P.R. 1917'=37 I.C. 788; Ref. Burrows v. 

Lang, 2 Ch. D. 510=1903 A.C. 229; also see Fatteh AH v. Asgha/r AH,. 

17 W.R. 11. 

28. Panna Lai v. Bohra, (1923 ) 74 I.C. 481=1923 Oudh 237=10 
O.L.J. 109. 

29. Rustamji, p. 276; citing from Lord St. Leonord, p. 303. 

30. Askar v. Ram Manick, (1870) 5 B.L.R. App. 12. 

31. Per Farwell, J., in (1901) 2 Ch. 502. 

32. Smith V. Andrews, (1891) 2 Ch. 678 (702). 

33. Suhramania Sastri v. Lakshmi Narasimha, (1912) 16 I.C. 89X 
(Mad.). 

34. Halsbury, Vol. II, p. 263. 

35. Gale, p. 233; Rustomji, p. 277. 

36. Ram Sarup v. Abdul Haq, (1931) 135 I.C. 51=12 Lah. 741=1931' 
Lah. 395=33 P.L.R. 139. 

37. 8 C.W.N. 359 (360) ; Reid, upon in Barpda Kant v. Sreenath,. 
(1913) 18 I.C. 211 (Cal.); also see Secretary of State v. Mathura Bai,. 
14 Bom. 213. 
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Indian Limitation Act, which is the law in force in India, the right 
which the plaintiffs claim must have been used “as of right", and it 
is for the plaintiffs who seek to establish such a right to show that 
the requirement of the law has been satisfied. If one is claiming a 
right under S. 26, then he is to prove that the right has been exer¬ 
cised for 20 years, and that there has been no interruption of the 
right at any period further back than two years before the com¬ 
mencement of the suit.^® The burden of proving that a right of way 
has been peaceably and openly enjoyed by a person claiming title 
thereto as an easement and as of right without interruption and for 
twenty years lies upon the person who asserts the right.Where 
a person claims a right to flow of water from his house on to the 
property of another he must prove all the points which are necessary 
to establish an easement under S. 26 of the Limitation Act.‘“’ In a 
question of acquisition of an easement by prescription, the burden 
is entirely on the plaintiff to prove enjoyment for 20 years; and it 
is not enough for him to prove possession for 12 years, and then 
say that the onus was shifted on to defendants.^^ 

But, the Madras High Court has held in Kujjamul v. Rath- 

nam that where user is proved, the 

Presumption from presumption is that it is of right till the con- 

long user. trary is proved, by evidence of facts incon¬ 

sistent with or which militate against the inference. The same 
view was taken in S(waminatha v. V where it was observed 
that there is no substantial difference between the English and 
Indian laws as to the acqu'isition of a prescriptive title to water 
and the inferences and presumptions deducible from long user of 
the same. Similarly, the Nagpur Judicial Commissioner’s Court 
has held that where from an open user continued without interrup¬ 
tion for a period of over twenty years, and not shown to be attri¬ 
butable to permission or sufference on the owner’s part, an in¬ 
ference or presumption may be drawn that it is as of right.”*^ The 
Lahore High Court has observed in Diman v. Jagta^^ that an open 

38. Abdul Ghani v. Harnam Singh, (1925) 90 I.C. 356=1925 Pat. 

748. 

39. Ganga Sakai v. Shib Charan, (1914) 25 I.C. 499 (All,). 

40. Bija Ram v. Brij Lai, (1924) 84 I.C. 676=1925 Lah. 297 (2). 

41. Rangappa Naicker v. Appala Raja, (1916) 33 I.C. 503 (Mad.). 

42. 45 Mad. 633 (637)=1922 Mad. 5=66 I.C. 11=42 M.L.J. 417; 
Reid, in Wasudeo v. Shankar, (1925) 85 I.C. 84=1925 Nag. 168=7 N.L.J. 
232 {Held, that the pj-esumption of right from long user is not in this 
country a presumption de jures et de jure') ; also see Ishaq Lai v. Pujare 
Lai, (1925) 86 I.C. 595=1925 Lah. 344. 

.43. (1916) 35 I.C. 749=4 L.W. 128=(19I6) 2 M.W.N. 192. 

44. Hari v. Mahadeo, (1920) 61 I.C. 569 (Nag.). 

45. (1920) 1 Lah. 206=113 P.L.R. 1920=56 I.C. 728; Followed in 
Narain v. Ikram, (1925) 85 I.C. 81=1925 Nag. 270; also see Ramchandra 
Rao. V. Venkat Rao, 45 I.C. 936=16 N.L.R. 76; and Labba Singh v. 
Sundar Singh, (1928) 111 I.C. 196 (Lah.) ; also see Piare Lai v. Ishaq Lai,. 
95 I.C. 269=1926 Lah. 522. 
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user continued without interruption for a period of over twenty 
years and not shown to be attributable to permission or sufference 
on the owner's part is prima facie evidence of enjoyment “as of 
right" within the meaning of S. 26 of the Limitation Act. The 
case in Raj Riip v. Abdul Hossain,'*^^ is an authority for the view that 
long enjoyment must be referred to a legal origin, i.e., to an implied 
or lost grant. Long user may certainly with other circumstances, 
and in some cases even by itself be good evidence of an agreement 
or grant.But the Calcutta High Court has held, recently that 
mere long user is not sufficient for a finding of an enjoyment as of 
right.^® The Bombay High Court has held that no minimum 
limit of time can be laid down which would justify the inference 
as to immemorial user of a right of easement. The question 
whether immemorial user or ancient right is established in any 
case must depend upon the evidence and the circumstances of that 
case.^° The nature and character of servient land, the friendship 
or relation between the dominant and servient owners, and the cir¬ 
cumstances under which the user had taken place, may induce the 
Court hold that the user was not as of right but permissive.®® The 
Patna High Court has held with reference to the English law that 
the irule is well established that a party enjoying an easement acted 
under a claim of right until the contrary is shown.’- Accordingly, 
that in order to establish a right of way it must be proved that the 
claimant has enjoyed it for the full period of twenty years and he 
has done so as of right, but if, it should be the case of the defendant 
that the enjoyment was by violence or by stealth or by leave asked 
from time to time, it is for the defendant to allege that case and 
establish that case.^ The Patna High Court observes that the 
law is the same in India, although the circumstances are different 
in this country, and in villages here there is often express or tacit 
permission to use private lanes, but such a case must be alleged by 
the defendant, and when so alleged the Court may consider the 
whole matter with a strong leaning in favour of the defendant.®- 
In Rana Ganpat Singh v. Kangra Valley Slate Co.,* it was held by 
the Punjab Chief Court, that the principle of the English law 
regarding the presumed dedication of a road to the public arising 

46. 6 Cal. 394 (403)=7 I.A. 240=7 C.L.R. 529 (P.C.). 

47. Sonba v. Dattatraya, (1923) 71 I.C. 831=1923 Nag. 192. 

48. Siti Kanta Pal v. Radha Gohinda Sen, (1929) 56 Cal. 927=119 

I.C. 293=1929 Cal. 542=33 C.W.N. 517. 

49. Rambhai v. Vallabhai, (1921) 62 I.C. 65=15 Bom. 1027. 

50. Sheikh Khada Buksh v. Sheikh Taj-ud-din, 8 C.W.N. 359 (360); 
Reid, in Majid Htisain v. Faiyar Husaiti, (1925) 91 I.C. 987=1926 Oudh 

237. 

1. Nazir Husain v. ’Atilad Haider, 96 I.C. 1010=1926 Pat. 460. 

2. Ibid. 

3. Ibid. 

4. 62 P.R. 1898. 


• ^ 
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from user of such road by the public being founded on reason and 
common sense and conducive to public convenience is applicable 
to India. Similarly it was held in The Municipal Committee of 
Karnal v. Muhammad Rustam AH Khan,^ that the user of a road 
by the public openly and as of right is sufficient to raise a presump¬ 
tion of its dedication to their use, though such presumption might 
be rebutted by evidence of the owner’s intention that the public 
should only have a permissive use. In Kyinan v. Set Lal,^ it was 
held that when a right of way has been used peaceably and openly 
without interruption for twenty years, its user as of right might 
be legally inferred, and this view has been relied upon by the latest 
Lahore case in Labha Singh v. Sunder Singh."* The rule mayl 
shortly be stated in the words of a Calcutta case, that in a suit 
imder S. 26 of the Limitation Act, the onus is on the plaintiff to 
prove that the user was as of right. But, the presumption to be 
drawn from user must always be a question of fact depending on 
the circumstances of each case.® 

Illustrations. 

863. 

(1) The enjoyment of apertures admitting light and air is an enjoy¬ 
ment "as of right'', when it is open and manifest, not furtive or 
invisible, and when it is not had in such wise as to involve the admis¬ 
sion of an obstructive right in the owner of the alleged servient tenement.® 

(2) The owner of a patch of waste land, between a village and the 
public road, who allows his neighbour's cows to stray over it on their 
way to pasture, does not thereby create in them or in thefr owners a 
right of easement over the land.^° 

(3) The mere fact of user for any number of years will not be suffi¬ 
cient to confer a right, if the user be, from time to time, interrupted by 
the owner resuming, as occasion may require, the exclusive use of his 
land. In such a case, the user will be treated as permissive merely, and 
not as the exercise of a right. 

(4) To constitute a right of way, there must have been an uninterrupted 
user as of right, and not one exercised at the mere will and fhvour of 
the other party. 

(5) Where the plaintiffs had been enjoying the working of a mill for 
nearly fifty years peaceably and openly on payment of a rent of Re. 1 per 
year, held, that the payment of rent made periodically was evidence that 
the user of the alleged easement was not as of right but with the licence 
of the owner of the servient tenement.'^.® Similarly, the payment of a fee 


5. (1916) 35 I.C. 458 (Punj.). 

6. 8 I.C. 1196=3 Bur. L. T. 100. 

, . 7. (1928) 111 I.C. 196=29 P.L.R. 567. 

8. Ramessur Mitra v. Nut Behari Guru, (1913) 19 I.C. 66 (Cal.). 

9. Mathuradas Nandvalahh v. Bai Amthi, 7 Bom^ 522. 

10. Gooroo. Churn -^.'Gunga Gobind, (1867) 8 W.R. 269. 

11. Akhoy Coomar Chucherbutty v. Mollah Nobee. Nawaz, (1870) 

13 W.R. 449. - 

12. Futteh Alt v. Asghur Alt,- (1872) 17 W.R. 11. 

13. Sundar v. Nag, 4 P.R. 1917=37 I.C. 788'. 
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for fishing in a beel was held to negative the acquisition of the right of 
fishery by prescription.!'* 

(6) If where premises in joint ownership have been partitioned, and 
the adjoining allotments fall to the lot of P and D and where by the 
partition it is directed that the owners of each allotment are to make their 
allotments self-supporting and independent of all support from other allot¬ 
ments and further that all openings in any allotments immediately adjoining 
any other allotment, and overtaking the same should be permanently closed 
still if D allows the access of light and air to P^s premises through and 
over his premises to continue for twenty years, then unless it can be shown 
that the enjoyment of P is permissive the enjoyment would be as of right.!® 

(7) Where the path-way claimed by the plaintiff lay through the court¬ 
yard of the defendant’s hari close by their dwelling-house and kitchen, and 
not far off from a tank used by the female members of their families, held, 
that the inference might be drawn that the user was permissive and not as 
of right.!® 

(8) Where the parties had a common deorhi, and both of them had the 
right of ingress and egress through it, and on separation, the defendant 
executed an agreement promising to open a netw door within six months, 
after which time the plaintiff would be entitled to stop defendant from 
using the old way, but the defendant continued to use the deorhi or the old 
way for 32 years later, Held, that the user of the deorhi by defendant was as 
of right, there being no proof of direct permission by plaintiff, at the end 
of the period of six months.!'^ 

(9) The kumki right of landholders in South Canara, exercised over 
Government waste by permission of the Government, is not an easement.!® 

(10) Open user of another’s land for the purpose of a road or foot¬ 
path for a long time raises a presumption that the user was as of right!!®; 
accordingly, where a party had exercised the right of passage of his surplus 
tank w^ater over the land of another openly and uninterruptedly for up¬ 
wards of twenty years, it was held that a presumption arose that he had 
done so as of right. 

(11) The mere fact of a frequent or even constant user of the defend¬ 
ant’s oothan by the plaintiffs, they being relatives and neighbours, does not 
amount to proof of user as of right.^! 

(12) An intermittent user without assertion of a right, is not an enjoy¬ 
ment within S. 26 of the Act.^^^ 

(13) In Rambhai v. Vallabhbhai,^^ a user extending over a period of 
thirty-five years was considered sufficient to give rise to an inference of 
immemorial user and ancient right. 

14. Brojendra v. Bama Charan, 37 C.W.N. 18 (22). 

15. Jotindra Mohatt Mitter v. Probodh Kumar Dutt, 1932 Cal. 249 
=59 Cal. 260=138 I.C. 193=35 C.W.N. 963. 

16. Baroda Kant v. Sf^eenath, (1913) 18 I.C. 211 (Cal.). 

17. Sahib Ditta v. Daya Singh, (1909) 3 I.C. 271 (Punj.); Reid, in 
Dkvan v. Jagta, (1920) 56 I.C. 728=1 Lah. 206=113 F.L.R. 1920. 

18. Nagappa v. Subba, 16 Mad. 304. 

19. Mahomed v. Jo.ogul i?awy^( 1870) 14 W.R. 124. 

20. Puma v. Shurut, (1875^ 24 W.R. 228. 

21. Meser Mullick v. Hafizuddi, 9 I.C. 965=13 C.L.J. 316. 

22. Bhuru v. Datu Ram, 1922 Lah. 59 (1)=4 L.L.J. 461. 

23. (1921) 62 I.C. 65 (Bom.). 
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(14) In Ishaq Lai v. Pujaree Lal,^^ where the defendant was the owner 
of two adjoining houses, and he had sold one of them to the plaintiff, 
including the wall intervening between the two houses, but the defendant 
had been using the niches and pegs in the wall, and his rafters were sup¬ 
ported by the wall, the plaintiff had no right to pull down the intervening 
wall and to rebuild it, to prejudice of defendantj’s rights of easement by 
long user. 


The meaning 
interruption. 


of 


864. WITHOUT INTERRUPTION.—The word ‘in« 

terruption'* suggests the opposition of the 
servient owner sufficient to defeat the en¬ 
joyment.^^ Garth, CJ., has defined the word 
'“interruption” to mean “an obstruction or prevention of the user 
of the easement by some person acting adversely to the person who 
claims it”.^ The expression is altogether inapplicable to any volun¬ 
tary discontinuance of the user by the claimant himself^^; and it is 
to be clearly distinguished from **abandonment** of user, which is 
a relinquishment by the dominant owner of a right which he has 
actually acquired.®® Mere protests, or verbal denial of the right 
claimed, not followed by any act to prevent the user, will not con¬ 
stitute an interruption of the right, or prevent its acquisition by 
prescription.®® The user ought neither to be violent nor conten¬ 
tious, but without interruption of its peaceable character, by con¬ 
tinuous and unmistakable protests.®®- However, mere protests on 
the part of the servient owner do not amount to “interruption”. 
Obstructions or opposition to the enjoyment of a right of easement 
must find expression in something done on the servient tenement 

itself.®^ 


865. Continuous enjoyment is essential “for long intervals 

between the acts of user, unless satisfactorily 
Continuous enjoy- explained, go far towards defeating the 

right”.®® The claimant must not suffer un¬ 
reasonable periods to elapse between his acts of user.®® No user 
can be sufficient which does not raise a reasonable inference of 

continuous enjoyment.®* 


24. (1925) 86 I.C. 595 (2)=1925 Lah. 344. 

25. Bai Kurvar Bai v. Jatnsedji Rustamji, (1919) 49 I.C. 963 (Bom.). 

26. Sham Churn v. Tariney, (1876) 1 Cal. 422 (429, 430). 

27. Ibid.; also see (1876) 25 W.R. 228 (Voluntary discontinuance, not 
an open enjo 3 rment). 

28. Ibid, 

29. Angusv. JDaf/on, 6 App. Cas. 740: s.c. 3 Q.B. 85=4 Q.B.D. 162. 

30. Ibid, 

31. Bai Kurvar Bai v. Jamsedji Rustam ft, (1919) 49 I.C. 963 (Bom.). 

32. Halsbury, Vol. 11, pp. 263, 264. 

33. Wood, p. 859; Rustamji, p. 279. 

34. Halsbury, Vol. II, p. 272. 
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“The statute would not be satisfied by an enjoyment for dif-* 
ferent and disconnected periods only which though added together 
will make up twenty years, nor by user at long intervals separated 
by several or many years.Halsbury states the view that 
“with regard to all easements, except the easement of light, as the enjoy¬ 
ment which is pointed out by the statute is an enjoyment which is open as 
well as of right, it seems to follow that no actual user can be sufficient to 
satisfy the statute, unless during the whole statutory term (whether acts 
of user be proved each year or not) the user is enough at any rate to carry 
to the mind of a reasonable person who is in possession of the servient 
tenement the fact that a continuous right to enjoyment is being asserted 
and ought to be resisted, if such right is not to be recognised, and if 
resistance to it is intended”.®® 

Garth, C.J., has explained in Shama Churn v. Tariney,^’^ why dis¬ 
continuance of user defeats the right, which requires open enjoy¬ 
ment, without interruption for the statutory period of twenty 


years. 


866. “The degree of continuity re¬ 
quired differs according as the easement to be 
acquired be affirmative or negative.” 
Halsbury states the legal position thus:— 


Continuity as 
affecting easements. 


“The enjoyment of an accommodation capable of constituting an affirma¬ 
tive easement consists in acts done upon the servient tenement, each of which, 
since it constitutes a direct interference with the enjoyment of the servient 
owner, is capable of being resisted by legal proceedings as well as by 
physical interruption, and gives the servient owner a cause of action which 
he neglects at his peril. The enjoyment, however, of an accommodation capa¬ 
ble of constituting a negative easement does not in general give any cause of 
action and cannot be interrupted except by acts of obstruction done on the 
servient tenement.®® Similarly, acts done by the owner of the so-cal3ed 
dominant tenement on his own land cannot amount to enjoyment as of right 
capable of supporting a prescriptive claim unless and until they amount 
to actionable wrongs to the owner of the supposed servient tenement.®® 


867. It is not necessary that the user shall be incessant. The 

words ivithout interruption do not mean 
Intermittent user, without intermission “indeed many easements 

are by their nature intermittent, i.e., usable or used only at times”.'*®' 
'^The user need not be constant, but where it has not been constant 
the evidence should show that the cessation of the user was not 
due to the interference by the owner of the servient tenement.”^* 
The word “interruption” in this section does hot apply to the final 
period of cessation of enjoyment which may have lasted till the 
institution of the suit, but only to a period of cessation of enjoy¬ 
ment followed by a further period of enjoyment.^* 


35. Goddard, p. 262; Rustomji, pp. 279-280. 

36. Halsbury, Vol. II, pp. 271, 272. . 

37. (1876) 1 Cal. 422 (430). 

38. Sturgess v. Bridgman, (1879) 11 Ch. D. 852-(864) , 

39. Halsbury, Vol. II, p. 264. 

40. Goddard, p. 262; Rustomji, pp. 279-280. 

41. Halsbury, Vol. II, p. 264 (1st.Edti.) . T : . - 

42. Amir Haider v. Fajja, 73 P.R.‘1905.- ' 
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The mere fact of user for any number of years will not be 
sufficient to confer a right, if the user be, from time to time, inter¬ 
rupted by the owner resuming, as occasion may require, the exclu¬ 
sive use of his land. In such a case, the user will be treated as 
permissive merely, and not as the exercise of a right.*^ In order to 
establish a right of way, or any other easement, the person claiming 
must prove uninterrupted user for a certain length of time.'** A 
person claiming a right of easement over another’s property is bound 
to prove continuous enjoyment without interruption, not merely 
by presumption, but as of right,*® 


But, as pointed out in S. 857, ante, “enjoyment is not the same 

as actual user, and in the case of “disconti- 
Actual and conti- nuous easements,” a person may be in conti¬ 
nuous enjoyment of the right, though he does 
not actually use the right ever>’^ moment.^®^ 


nuous user 
cessary. 


not ne- 


868. According to Halsbury, 

“in cases where enjoyment as of right is necessary, 
Cessation of a cessation of user which excludes an inference of 
user. actual enjoj^ment as of right for the full statutory 

period will be fatal at whatsoever portion of the 
period the cessation occurs; and on the other hand, a cessation of user 
which does not exclude such inference is not fatal, even although it occurs 
at the beginning or the end of the period”.'*^ 

A discontinuance of the enjoyment due to natural causes and 
not to any act of the parties does not amount to interruption.*® A 
mere discontinuance of the exerciser of the alleged right at the 
will of the dominant owner is not necessarily an interruption which 
will defeat a prescriptive claim under the Act.*®'«^ An obstruction 
or interruption of an enjoyment before the completion of 20 years’ 
enjoyment as required by the section, submitted to or acquiesced in 
for one year may be sufficient interruption to defeat the claim.*® A 
discontinuance of user, by reason of some obstruction which ren¬ 
ders the enjojmient of the easement impossible,®® is very different 


43. Aukhoy Kumar ChUckerbutty v. Mollah Nobee Noxoaz, (1870) 
13 W.R. 449. 

44. Joy Doorga Dossia v. Juggernath, (1871) 15 W.R. 295. 

45. Heera Lai v. Purmessur, (1871) 15 W.R. 401. 

46. Koylash Chander v. Sonatun, (1881) 7 Cal. 132=8 C.L.R. 281; 
Ghasiram v. Asirbad, (1911) 9 I.C. 69=15 C.W.N. 259; Budhu v. Malxat, 
30 Cal. 1077 (1083); and Gopal Chander v. Bankin, (1919) 51 I.C. 372=29 
C.L.J. 421; also see S. 867, post, citing Sri Ram v. Manx Ram, (1923) 
74 I.C. 922=1924 All. 97=21 A,L.J. 569., 

47. Halsbury, Vol. 11, p. 272 (1st Edn.). 

48. Ibid., p. 273. 

48-a. Ibid. 

49. Bechar v. Kali Das, (1876) • B.P. J. 213. 

50. Sham Churn Auddy v. Tdriney Churn Banerji, (1876) 1 Cal. 422 
(Where plaintiff's right of way over a lane from a public road to a door in 
the plaintiff’s house was prevented by the door being bricked up). 
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from mere non-user for a time, of an easement, which the owner 
might, if he so pleased, enjoy during every hour of that time, but 
which for some good reason, he does not care to enjoy.^- 

Under S. 26 of the Limitation Act, and S. 15, Expl. II of the 
Easements Act, nothing is an interruption of an easement unless there 
has been an actual cessation of the enjoyment by reason of an 
obstruction by the act of some other person.^ An interruption to be 
effective must result in actual discontinuance of the enjoyment of 
the right of the claimant.^ 


Non-user. 


869. “A person may, without violence to language, be said to 

be in “enjoyment’' of a right of way during 
a period of time, though he does not actually 
“use” the way every moment.”"^ As explained by Garth, C.J., in 
Sham Churn v. Tariney Churn,^ 


“mere non-user, for a time, of an easement which the owner might, if he 
pleased, enjoy during every hour of that time, but which, for some good 
reason, he does not care to enjoy, is not necessarily discontinuance of 
enjoyment of the right; for instance, where the owner of a house does not 
use a way to it because the house is for a time unoccupied, or where a 
farmer desists for a time from using a pasture because he happens to have 
no pasturable cattle, or because the herbage is scanty or unwholesome by 
reason of drought or like cause, each may still be considered as in ‘enjoyment’ 
of the right of easement”.® 


The use of light may be said to be actually enjoyed if the owner 
of the building has had the amenity or advantage of using the access 
of light whenever he chooses to use it although there may not have 
been an actual continuous user, as in the case of a window with 
shutters capable of being opened, but which were often kept closed."^ 

This distinction between “enjoyment” of a right of easement, 
and “actual exercise” of the right was overlooked in illustration 
to S. 26 of the Limitation Act, 1877, (as was pointed out 
by Garth, C.J., in Koylash Chunder Chose v. Sonatun Chang ,which 
was consequently not reproduced in the Limitation Act, 1908.® 


1. Shaik Mahomed v. Shaik Safatoolah, 22 W.R. 340 (A temporary 

cessation of the user during the rainy season). . 

2. Partap Singh v. Hemraj, (1928) 118 I.C. 521=1929 All. 497. 

3. Ram Sarup v. Abdul Haq, 12 Lah. 741—1931 Lah. 395 (398)= 
135 I.C. 51. 

4. Gopala Chandra Sen v. Bankim Bihari, (1919) 51 I.C. 372=29 
C.L.J. 421. 

5. 25 W.R. 228=1 Cal. 422 (430)=1 Ind. Dec. (N.S.) 264. 

6. Gopala Chandra v. Bankim Bihari, supra; also see Ramsoondar v. 
Woomakant, 1 W.R. 218 (Right of passage exercised during moonsoon) ; 
Shaikh Mahomed v. Shaikh Sefatopla, 22 W.R. 340 (Temporary cessation 
of right of way during rainy season) . 

7. Cooper v. Straker, 40 Ch. D. 21. 

8. 7 Cal. 132=8 C.L.R. 281=3 Ind. Dec. (N.S.) 635. 

9. Gopala Chandra v. Bankim Bihari, 51 I.C. 372 (373), 
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"To put the matter briefly, cessation of user is not always inconsistent 
with continuance of enjoyment of a right’® or, in other words, cessation 
of user is not an invariable indication of abeyance of enjoyment ot a 
right. This was recognised in Carr v. Fostcr,^^ in which it was ruled 
that where a commoner had ceased to use the common during two years 
of the thirty (as he had no commonable cattle at the time), but had used it 
before and after, the jury was justified in finding a continued enjoyment 

of the right during thirty years’’.’^^ 

It is thus clear, that the enjoyment necessary to qualify for a right 
of easement, is different from actual user,!^.=* and while in order to 
establish a right to an easement, the enjoyment of it must continue 
for 20 years, in the case of a discontinuous easement this does not 
mean that the actual user is to continue for the whole period of 20 
vears.^^ An enjoyment of a water-course may be said to be conti¬ 
nuous even though it is dry for the greater part of the year and 
flows only in the rainy season.’^ Similarly, there may be an ease¬ 
ment of right of passage along a certain channel, over the defendant s 
land, although the right is exercised during the monsoon only. 

870. It appears to be settled law, as observed by the Calcutta 

High Court, in Poran Ghose v. Netui Sun- 
Abandomnent of dar,^’^ that an easement once acquired is not 
user. necessarily lost by mere non-user. {See 

S, 869, above.)But, a prescriptive right may be lost through 
abandonment.^ The term ‘‘abandonment” as applied to ease¬ 
ments, means generally, the voluntary and permanent relinquish¬ 
ment by the dominant owner of a right which he has ^actually 
acquired.^® However, the question of abandonment is one of inten¬ 
tion to be decided on the facts of each particular case. If the 
interval is long, and it is clear from other circumstances that the 


10. Janhavi Chaudhrani v. Bindu Bashini Chaudhrani, 26 Cal. 593— 
3 e’.R R.R- 321; also see Durga 

V. ^ ^ Y Bankin Bihari, 51 I.C. 372 (373) ; ^ehed on 

JoJs\ sLenson. (1893) A.C 162=62 LJ ^^J= 4^8 

■CrossUy v. Lightowler, 0867) 2 Ch. ' 521-1929 Au' 497’ 

Followed in Partap Svngh v. Hemra], (1929) 118 I.C. • 

13. Sri Ram v. Manx Ram, (1923) 74 I.C. 922—1924 All. 97 ^21 A. 

L T 569; Relied on Koylash v. Sonatan, 7 Cal. 132 (135). 

14. Sri Ram v. Mani Ram, (1923) 74 I.C. 92^1924 All. 97—21 
A.L.J. 569; Relied on Budhu v. Maliat, 30 Cal. 1077; Ghastram v. Astrbad, 

♦9 I.ic. 69=13 C.L.J. 670=15 C.W.N. 259. 

Mohant Krishna Dayal v. Bhawani, 43 I.C. 235=3 P.L.J. 51 (59) . 

Ram SQondar v. Woomakant, 1 W.R. 218. 

(1910) 7 I.C. 813 (Cal.). 

; also see Mewa Sao v. Nas^ruddin, (1919) 49 I.C. 752 

»(P5at.) r and Christopher v. Cohen, 2 Rang. 534. 

19. Per (^arth, C.J., in Sham Churn v. Tariney, (1876) 1 Cal. 422 (430). 


I.C. 

15. 

16. 

17. 

18. 


^ 20. Poran Ghosh v. Nettai Sundar, (1910) 7 I.C. 813 (Cal.) , and 49 

:i.C. 752 (Pat.). 
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right of easement has been entirely abandoned, there can be no 
doubt that a fresh period of prescription would be necessary to 
establish such a right.^^ While mere non-user of a right is not 
sufficient to amount to abandonment, it is a fact to be taken into 
consideration with the other facts and circumstances of the case; 
and it is from all these facts that the Court has to decide whether 
or not the clear intention to abandon can be inferred or is indicated.^^ 
In Reg. v. Chorley,^^ it was said. 

It is not so much the duration of the cesser as the nature of the act 
done by the grantee of the easement or of the adverse act acquiesced in by 
him, and the intention in him which either the one or the other indicates, 
which are material for the consideration of the jury. ”24 

In Ward v. Ward/^ Alderson, B., said. 

The presumption of abandonment cannot be made from the mere fact 

of non-user. There must be other circumstances in the case to raise that 
presumption. ” 

In Crossley v. Lighto-wler,^^ Lord Chelmsford, L.C., said:_ 

“The authorities upon the question of abandonment have decided that a 
mere suspension of the exercise of a right is not sufficient to prove an 
intention to abandon it. But a long contfinued suspension may render 
It necessary for the person claiming the right to show that some indication 
was given during the period that he ceased to use the right of his intention 
to preserve it. The question of abandonment of a right is one of inten¬ 
tion to be decided upon the facts of each particular case.” 

These authorities appear to have been always followed in 
India, as laying down the settled law noticed above.^’^ 


Intention not to 
resume user. 


In Goddard’s Law of Easements, 7th 
Edition, at page 269, it is stated that 


“mere non-user will not, in every case prevent acquisition of an easement; 
but to have that effect, it must be coupled with some act indicative of 
an intention to abandon the claim, or it must be of such long continuance, 
and so constant, as to indicate an intention not to resume the user”. 


Illustrations. 


(1) It was observed by MacLeod, C.J,, in Ratanlal Bhola Ram v. 
Gulam Husen Abdul Ali,^^ “that if the owner of a building, who was seeking 


21. Poran Ghosh v. Nettai Sundar, 7 I.C. 813 (Cal.) and 49 I.C. 752 
(Pat.). 

22. Christopher v. Cohen, (1924) 84 I.C. 1003=1925 Rang. 137=2 
Rang. 534=3 Bur. L. J. 297, 

23. (1848) 12 Q.B. 515=116 E.R. 960=76 R.R. 330; Followed in 
(1924) 84 I.C. 1003=1925 Rang; 137=2 Rang. 534. 

24. Ibid. 

25. (1852) 21 L.J.Ex. 334=155 E.R. 1189=86 R.R. 852; Followed 

in 2 Rang. 534, supra. ' ' • 

26. (1867) 36 L.J.Ch. 684=2 Ch.. 478=15 W.R. 801. 

27. Christopher v. Cohett, (1924) 2 Rang. 534=1925 Rang.. 137=84 
I.C. 1003 (1005). 

28. Ratanlal Bhola Ram v. Gulam Husen Abdul AH, (1922) 67 I.C* 
250 (251)=1922 Bom. 3=46 Bom. 448 (454). 

29. 67 I.C. 250 (251)=1922 Bom. 3=46 Bom. 448 (454). 
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to acquire a right by prescription to an easement of light and air for his 
windows, went away for six months, and during that time the shutters of 
the windows of his house were closed, such non-iiser would not stop time 
from running in his favour”. 

« 

(2) Similarly, “if the owner of a building, who, in the course of 
acquiring a right of easement by pirescription is so unfortunate as to have 
his house burnt down, begins immediately to rebuild his house and places 
the windows exactly in the same position as the old ones, it may be said 
that he has been enjoying the access and use of light and air continuously, 
and he will be entitled to protection after twenty years from the first build¬ 
ing. If, however, there is any delay in rebuilding, then that might be 
evidence of an intention not to resume the user”.^* 


(3) Where ancient openings were blocked, because of a fear of children 
falling, or thieves effecting an entrance, held that there could be no aban¬ 
donment of an easement, in the absence of an intention of permanently 
excluding light and air.®^ 


(4) Where a party suing for the use of a water-way was found to have 
allowed it to be filled up without objection, and another of the same des¬ 
cription to be constructed which he had used for a year or two, he was 
held to have abandoned his right of user to the former water-way. 33 


(5) In Ghulam Muhammad v. Gulsher Muhammad Khan^ where the 
defendant had formerly two water-spouts on the roof of his house, dis¬ 
charging the rain-water on to plaintiff’s land, but a part of the roof from 
which the rain-water was thus discharged was in a dismantled condition 
for forty years, until the defendant restored the two water-spouts in the 
very position of the old ones, held, that the plaintiffs erection of new 
buildings in the interval was a material element in determining whether the 
long perod the site remained in a dismantled condition was enough to show 
either that the defendant abandoned at a former time the intention to rebuild, 
or gave plaintiff reasonable cause for believing he had so done. The 
extent to which the premises had become ruinous and the circumstances 
under which they were so long left, should also be looked into. 


(6) In 68 P. R. 1880, the fact that a house had been allowed for 
two and a half years to remain unroofed was held not to be 
enough to indicate “an intentional abandonment of the former right,”35 but 
between what may be regarded as only a reasonable time for carrying out 
repairs, and a term of thirty or forty years, there is a wide difference.3« 


(7) In a suit for easement or right of way over defendant’s land, where 
it was found that the way was not used for more than ten years, held, that 
the requirements of S. 27, Act IX of 1871, were not fulfilled. 


30. Krista Dhone v. Nanda Rani, (1908) 35 Cal. 889=12 C.W.N. 969. 

31. Ratanlal Bhola Ram v. Gulam Husen Abdul AH, (1922) 67 I.C. 
250 (251)=1922 Bom. 3=46 Bom. 448 (454). 

32. Kristo Dhone v. Niinda Rani, (1908) 35 Cal. 889=12 C.W.N. 

969. 

33. Jugut Bundhoo Chuckerbutty v. Jugut Ckunder Chowdhry, (1869) 
12 W.R. 519. 

.'34. 38 P.R. 1886 (Tremlett and Smyth, JJ.). 

35. 68 P.R. 1880. 

36. Cf. 38 P.R. 1886, supra. 

37. Fatteh v. Himmat, 25 P.R. 1878. 
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Obstruction of the 871. According to English Law, which 

nature of nuisance. ^his respect is followed in India, 

“a mere discontinuance of the exercise of the alleged right at the will of 
the owner of the dominant tenement is not necessarily an interruption which 
will defeat a prescriptive claim under the Act”.^® “There must be an 
adverse act indicating that the right is disputed^^; and an actual discon¬ 
tinuance of the enjoyment by reason of an obstruction which is submitted 
to or acquiesced in for a year.’’^® “A discontinuance of the enjoyment due 
to natural causes and not to any act of the parties does not amount to an 
interruption, 

In Bagram v. Khettranath^^ Norman, J., observed that 

“to give a right of action (in a case where there is no express contract on 
the subject for an interference with the access of air to dwelling-houses 
by building on adjoining land, the obstruction must be such as to cause what is 
technically called a nuisance to the house; in other words to render the house 
unfit for ordinary purposes of habitation or business”. 

In the leading English case on the subject, known as ColVs 
case. Lord Davey said: 

“The owner ... of the dominant tenement is entitled to the uninterrupt¬ 
ed access through his ancient windows of a quantity of light, the measure 

of which is what is required for the ordinary purposes of inhabitancy or 

business of the tenement according to the ordinary notions of mankind. 
.The single question in these cases is whether the obstruction com¬ 
plained of is a nuisance.”-*3 

It may be useful to point out, as was done by Lord W^estbury 

in Tapling v. Jones,^^ that the expression “right to obstruct” has a 

tendency to mislead. 

“If my adjoining neighbour builds upon his land, and opens numerous 
windows which look over my gardens, or pleasure grounds, I do not acquire 
from this act of my neighbour any new or other right than I before 
possessed. I have simply the same right of building or raising any erection 
I please on my own land, unless that right has been by some antecedent 
matter either lost or impaired, and I gain no new or enlarged right by act 
of my neighbour.” 

The erection of a wall or other obstacles is, indeed, the only remedy 
available to a land-owner if he is annoyed by the opening of new 


38. Halsbury, Vol. 11, p. 273; see S. 869, above; also see Carr v. Foster, 
(1842) 3 Q.B. 581 and Dare v. Heathcote, (1856) 25 L.J. (Ex.) 245. 

39. Halsbury, Vol. 11, p. 273, citing Smith v. Baxter, (19(X)) 2 Ch. 
138 (143). 

40. Ibid., citing Ftasterers^ Co. v. Parish Clerks^ Co., (1851) 6 Ex. 
630 (635). 

41. Ibid., citing Hall v. Swift, (1838) 4 Bing (N.C.) 381. 

42. 3 B.L.R. (O.C.) 45; Folld. in Delhi and London Bank v. Hern¬ 
ial Dutt, 14 Cal. 839 (854) ; also see Pa^l v. Robson, 42 Cal. 46 (P.C.). 

43. Colls v. Home and Colonial Stores, 1904 A.C. 179; Reid, in 
Paul v. Robson, 1914 P.C. 45 (46)-=42 Cal. 46 (P.C.). 

44. (1865) 11 H.L.C. 290 (305); 145 R.R. 192; 11 E.R. 1344. 
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windows overlooking his ground, he can maintain no action nor 
can he obtain other relief at law or in equity, in building to obstruct 
new windows, however, he must be careful to avoid obstructing 
ancient lights.^® It was stated in Sarojini Debya v. Krista La/ 
Haldar,^*^ by Sir Asutosh Mookerjee and Chotzner, JJ., 

“that every one may build upon or otherwise utilise his own land, regardless 
of the fact that his doing so involves an interference with the light which 
would otherwise reach the land and building of another person. On the 
other hand, every man may open any number of windows looking over his 
neighbour’s land, for the interference with a neighbour's privacy or with 
his prospect, does not, by itself, give the latter a cause of action, in the 
absence of other circumstances. If windows are so opened, the neighbour 
may, by building on his own land, obstruct the light which would otherwise- 
reach them”.^’^ 


872. Rights, which can be acquired by prescription, are those 

^ . capable of interruption and obstruction bv 

Enjoyment inca- ^ ^ ^ 

pable of interrup- some person other than the claimant.^® In 
tion. Dalton v. Angus, Bowen, J., says 


“that the enjoyment which is capable of interruption is, therefore, capable 
of ripening into a right of easement where such interruption does not 
occur”. 


Then he adds: 


“It might perhaps be added with some show of reason that the user ought, 

. ... to be neither violent nor contentious. The neighbour, without 
actual interruption of the user, ought perhaps, on principle, to be enabled by 
continiifoiis and mimistakable protests to destroy its peaceable character, and 
so to annul one of the conditions upon which the presumption of right is 
based.” 

If the right enjoyed is incapable of interruption, e.g,, where the 
claim is to free access of wind, to a wind-mill,**® or to a chimney®®^ 
or the right to the enjoyment of a south breeze^; or to percolations 
of water not passing in a definite channelthere can be no acqui¬ 
sition of right by prescription. In India, it has been held, that a 
right to discharge smoke over adjoining land can be acquired by 
prescription; for the definition of easement in the Easements Act 
(V of 1822) is wide enough to embrace such an easement, S. 28, 
cl. ({f) expressly recognizes the right to pollute air as a right 


45. Sarojini Debya v. Krista Lai Haidar, (1923) 72 I.C. 576 (579) ;• 
Reid, on In the matter of W. C. Penny & S. E. Ry. Co,, (1857) 7 El. 
& Bl. 660=110 R.R. 773=119 E.R. 1390; Turner v. Spoofier, (1861) 1 
Dr. & Sm. 467=127 R.R. 192=62 E.R. 457; and Chandler v. Thompson,. 
(1811) 3 Camp. 80=13 R.R. 756. 

46. Ibid., (1923) 72 I.C. 576 (579) (Cal.). 

47. Ibid, 

48. See Explanation to S. 26; Mitra’s Limitation Act, Vol. II, p. 995. 

49. Webb v. Bird, (1861) 10 C.B. (N.S.) 268; Ibid,, (1863) 13 
<:.B. (N.S.) 841. 

50. Bryant v. Ldfe^Jfer, (1878) 4 C.P.C. 172, (Rigbrt to egress &£ 
smoke). 

1. Bagram v. Khetternath, (1869) 3 B.L.R. 18 (46). 

2. Chasemorey, Richards, (1859) 7 H.L.C. 349. 
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capable of being acquired by prescription. 
bert,^ Lord Romilly, M.R., said:— 


In Crtimp v. Lam- 


“There is, I apprehendj no distinction between any of the cases, whether 
it be smoke, smell, noise, vapour or water or any other gas, or fluid. . . . 
It is true that by lapse of time if the owner of the adjoining tenement; 
which, in case of light or water is normally called the servient tenement, 
has not resisted for a period of twenty years, then the owner of the dominant 
tenement has acquired the right of discharging the gases or fluid, or sending 
smoke or noise from his tenement over the tenement of his neighbour; 
but until that time has elapsed the owner of the adjoining . . .tenement 

.retains his right to have the air that passes over his land pure 

and unpolluted and the soil and produce of it uninjured by the passage of 
gases, by the deposit of deleterious substances, or by the flow of water.”® 

873. KXPLANATION.—It has been held in some English 

cases that the'obstruction may be an obstruc- 
ir. tion caused by any third party, and not 

necessarily by the servient owner.^ Ine 
dominant owner interrupted should, however, not submit to or 
acquiesce in the obstruction for more than one year after the 
claimant has notice of the obstruction, and of the person making 
or authorizing the same to be made.’^ The Explanation added to 
the section explains the expression “Interruption’* to mean ah 
obstruction occurring within twenty years, by the act of some per¬ 
son other than the claimant, which he has submitted to or acquisced 
in for one year. By the terms of S. 26 of the Limitation Act 
nothing is to be deemed an interruption unless the obstruction is 
submitted to or acquiesced in for one year. In order to negative 
submission it is not necessary that the party interrupted should have 
brought an action or suit, or taken any active steps to remove the 
obstruction; it is enough if he has communicated to the party 
causing the obstruction that he does not submit‘to or acquiesce in 

the person causing it; for the existence of 
(f>) Notice of notice not oniy of obstruction but also of 
obstruction. g - the section requires a 

the physical obstruction, of itself, is not sufficient notice as it does 
not show by whom or by whose authority the obstruction is put 


3. Kashinath v. Narayan, (1897) 22 Bom. 831. ' 

4. L.R. 3 Eq. 409 (413). ' ^ ' 

5. Ibid. ; Reid, in Kashinath v. Narain, (1897) 22 Bom. 831 (832)'. 

6 . Davies v. Williams, 16 Q.B'. De La Wair-w. Miles, 

(1881) 17 Ch. D. 535 (593). 

7. See Explanation to S. 26. . 

8 . Suhramanxa Ayyar v. Raniachandri Ran, (1877) 1 Mad. 335; Reid, 

on Glover v. Coleman, L.R. lO.C.P. 108; also see Rdmachandra Rao v. 
Venkat Rao, (1920) 54 I.C. 936 (Nag.) ; Reid, on 1 Mad. 335 (339) {Held, 
that in order to negative submission the party interrupted need hot have 
"brought a suit).' , . - * . ^ . 
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up.® In Arson v, Rakhal Chunder,^° Garth, C.J., refused to follow 
the view put forward in some English cases as to the necessity of 
knowledge and acquiescence on the part of the servient owner for 
the acquisition of a prescriptive easement under the Limitation 
Act of 1877; and this view has been agreed to by Sadasiva Aiyar, J., 
in Muthu Goundan v. Anantha Goundan^^ a case under Act IX of 
1908. 

874. “As regards the question when a statutory prescriptive right has 

been acquired (under the Easements Act), it seems 
Non-acquiescence neither necessary nor proper to go into the ques- 
in obstruction, tions of lost grants, acquiescence, consent and so 

on, which occupy so much space in the English 

Reports.’’*'^ 

The title to easements acquired depends on the terms of the 
statute, and is no longer to be rested on the theory of a presumed 
grant, or license from the adjoining proprietor,'*^'^ Obstruction or 
opposition to the enjo^^ment of a right of easement must find expres¬ 
sion in something done on the servient tenement itself.^^ Giving a 
notice will not constitute an interruption.^^ Their Lordships of the 
Privy Council have observed in Pakala Venkanna v. Sri Ranga 
Rao,^^ that '‘ineffectual opposition to the exercise of what is claimed 
to be a right is evidence rather in support of the right than of its non¬ 
existence”. However, repeated adverse obstructions, may show 
that the enjoyment is not peaceful, in spite of the fact that there 
has been no "interruption” within the meaning of S. 26, Limitation 
Act.^’^ Acquiescence in the sense of mere submission to the in¬ 
terruption of the enjoyment does not destroy or impair an easement. 
To be effectual for that purpose, it must be attributable to an in¬ 
tention on the part of the owner to abandon the benefit before 
enjoyed.'® A variable or fluctuating interruption cannot amount 
to an "interruption” within the meaning of the section.'® If the 
user is interrupted so far as a part only of the servient tenement 
is concerned, the interruption only affects the acquisition of the 
right as to that part.^® 


9. SeddoYi v. Bank of Bolton, (1882) 19 Ch. D. 462; IMitra, Vol. II, 
p. 998; Halsbury, Vol. II, p. 273. 

10. 10 Cal. 214. 

11 . (1915) 31 I.C. 528 (531) (Mad.). 

12. Ibid. (Per Sadasiva Ayyar, J.). 

13. Rustomji, p. 275, citing Dart’s Vendors and Purchasers, p. 398. 

14. Bai Kurvarbai v. Jantsedji, (1919) 49 I.C. 963=21 Bom. L. R, 
709 (Mere protest not sufficient) . 

15. Ibid. 

16. (1931) 61 M.L.J. 1=58 LA. 195 (204) (P.C.). 

17. Mitra, Vol. H, p. 998; Gale, p. 206. 

18. Ponnusami v. Collector, 5 M.H.C.R. 6. 

19. Prestand v, Bingham, (1889) 41 Ch. D. 268. 

20. Davies v. Williams, 16 Q.B. 546; Goddard, 8th Edn., p. 249; 

Mitra, Vol. II, p. 998. 
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875. SUBMISSION OR ACQUIESCENCE FOR A 
YEAR.—Where the obstruction is for less than one year, it may 
be ignored for the purpose of calculating the period of twenty 
years.Thus, as held in Sawan Singh v. Chattar Singh,^^ by the 
Punjab Chief Court, an easement can be acquired after an enjoy¬ 
ment for nineteen years and a fraction, and that the period of 
twenty years prescribed by S. 26 (1) is accordingly curtailed by 
the explanation. In order to negative submission to an interrup¬ 
tion the party interrupted need not have brought a suit.^® The 
question whether there has been submission to, or 
acquiescence in, an obstruction is a question of 
fact, and the burden of negativing submission should be placed upon 
the party alleging that he did not submit, the matter being within 
his special knowledge.So, although there may have been a num¬ 
ber of interruptions during the prescriptive user, they will have 
no effect in preventing prescription under the statute unless one of 
them happened to continue, and to be submitted to for a year.®® In 
the case of Eaton v. Swansea Co.,^^ the question was raised as to 
the effect in law of a state of ''perpetual warfare” between the 
dominant and servient owners, and it was held by the Court of 
Queen’s Bench that interruptions acquiesced in for less than a 
year might show that the enjoyment never was of right. Bowen, J., 
held that the user ought to be neither violent nor contentious; and 
that continuous and unmistakable protests though not "interrup¬ 
tions” would destroy its peaceable character, and so annul one of the 
conditions upon which the presumption of right is raised: 

“The natural and obvious meaning of the words as to the interruption 
submitted to, etc., for one year is, that an obstruction shall not be effectual 
unless the party shall allow it to continue for one year without any act on 
his part to show that he resists it.^^ The interruption, if submitted to for 
more than a year from notice of it, but less than that time from a promise 
given to remove it, will not affect the right.”^8 

876. ENJOYMENT WITHIN TWO YEARS OF 

SUIT._Where the enjoyment of a right of easement on the part 

of the plaintiff has not continued within two years of the institu¬ 
tion of the suit, the suit must fail.^® In this connection, attention 


21. Sawan Singh v. Chattar Singh, (1918) 46 I.C. 17=48 P.R. 1918. 

22. Ibid . 

23. Ramchandra Rao v. Venkat Rao, (1920) 54 I.C. 936 (Nag.); also 
see (1877) 1 Mad. 335. 

24. Ibid. 

25. Goddard, p. 267; Rustomji, p. 283. 

26. (1851) 17 Q.B. 267. 

27. Brown, p. 430; Rustomji, p. 283. 

28. Brown, p. 431; Rustomji, p. 283. 

29. Janhavi Chowdhrani v. Bindu Bashini, (1899) 26 Cal. 593=3 
C.W.N. 610. 
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is to be again drawn to the proposition discussed in S. 869, earlier 
that the term "enjoyment” in S. 26 does not mean actual user. 
We have seen in preceding paragraphs, Ss. 864-870, that a cessa¬ 
tion of actual user, by a voluntary omission on the part of the 
claimant himself, or occasioned by an accident to the dominant 
tenement which makes actual user impracticable, does not amount 
to an "interruption” even though such cessation of user has con¬ 
tinued for more than a year.^° An easement may be construc¬ 
tively enjoyed continuously, even where actual user is not being 
made of the right*^ due to causes other than the physical obstruc¬ 
tion on the part of the owner of the servient tenement, or some 
person other than the claimant, submitted to or acquiesced in for 
one year after the claimant had notice thereof, and of the person 
making or authorising the same to be made.^^ 

Paragraph 2, S. 26, sub-S. (1) of the Act, lays down that 
the period of twenty years required for creating a right of easement 
shall be taken to be a period ending within two years next before 
the institution of the suit, wherein the claim to which such period 
relates is contested.®® The title to an easement is not complete 
merely upon the effluxion of the period mentioned in the statute, 
viz., twenty years, and it is laid down authoritatively that however 
long the period of actual enjoyment may be, no absolute or in¬ 
defeasible right can be acquired until the right is brought in ques¬ 
tion in some suit, and until it is so brought in question, the right 
is inchoate only and in order to establish it when brought in ques¬ 
tion, the enjoyment relied on, must be an enjoyment for twenty 
years up to within two years of the institution of the suit.®* The 
Rangoon High Court had held in Maung Five v. Maung Chan,^^ 
that where a suit for asserting a prescriptive right is not brought 
within two years of the termination of the user, the right of user 
is lost. The question in such cases is whether the enjoyment 
which is necessary to acquire the prescriptive right, has been 
peaceable enjoyment and an enjoyment as an easement without 

30. Sham Churn v. Tariny Churn, 1 Cal. 422 (430)=25 W.R. 228; 
Gopala V. Bankim, (1919) Si I.C. 372=29 C.L.J. 421; Partap Singh v. 
Hemraj, 1929 All. 497=118 I.C. 521; also see Ratan Lai v. Ghulatn Husen, 
(1921) 46 Bom. 448=67 I.C. 250=1922 Bom. 3. 

31. See Ss. 857 and 869: “Non-user”. 

32. See S. 873; “Explanation”. 

33. Siti Kanta Pal v. Radha Gobinda Sen, 1929 Cal. 542=33 C.W.N. 
517=56 Cal. 927=119 I.C. 293; also see and cf. Gopee Chand Setia v. 
Bhoobun Mohan, 23 W.R. 401; and Lachmee Persad v. Tiluck Dharee, 24 
W.R. 295 (Actual user within 2 years required to be proved). 

34. Ibid., 1929 Cal. 542 (543), etc. ; also see Halsbury, Vol. II, p, 276; 
and Premji L^ha v. Visram Amul, (1916) 33 I.C. 615 (617) (Sind) (Right 
to access of light or air becomes absolute or proof of enjoyment for 20 years 
ending within two years next before the institution of the suit wherein the 
claim is contested). 

35. 1929 Rang. 300=6 Rang. 485=113 I.C. 808. 
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interruption for twenty years or more and all these to end within 
two years before The English law of easement on which 

the Indian Law of Easements is practically based though with 
some differences, requires that the twenty years* enjoyment of the 
right must be next previous to the institution of the suit.®’^ The 
Indian Legislature in this connection has departed from the Eng¬ 
lish rule to this extent that it lays down that it would be sufficient 
that if the enjoyment for a period of twenty years extended within 
two years before the institution of the suit instead of being imme¬ 
diately previous to the institution of the suit, and the rulings of the 
Indian Courts are unanimous on the point.®® As pointed out by 
Chamier, J., in Sultan Ahmad v. Walivdkih,^^ the result of the 
Easements Act, and the similar provisions of the Limitation Act 
is that a right of easement cannot be said to be perfected until the 
right is declared by a decree of Court, that is to say, a person may 
enjoy a right of way or right to access of light and air over the 
servient tenement for a period of twenty years, but if he is in¬ 
terrupted afterwards for one year and the interruption is acquiesced 
in the benefit of the previous enjoyment will be destroyed unless 
he comes within two years of the institution of the suit, and gets 
a decree declaring his right.^® 


Illiisirattpns. 

(1) Where plaintiff brought a suit for injunction restraining the defend¬ 
ant from interfering with his right to enjoy the use of a 

this suit was brought after the expiration of 20 years from the date oi 
the commencement of the enjoyment of the right, and within one year fro 
the date of the obstruction by the defendant, the period of 20 yeajs 

ended within 2 years next before the institution of the smt; Held, that though 
the enjoyment of the right was for 19 years and 6 months at the time of the 
obstruction, the plaintiff must be taken to have established his right of 

casement. 


36. Muthu Goundan v. Anantha Goundan, (1915) 31 I.C. 528 (530) 
=29 M.L.J. 685; Followed in Rangappa v. Appala, 33 I.C. 503 (Mad.). 

37. Nachiparayan v. Narayana, (1921) 60 I.C. 171=39 M.L.J. 574 1 

L W^ 713' see Glover v. Coleman, (1874) 10 C.P. 108; 44 L.J.C.P. 66, and 

I Thomas. (1841) 8 Cl. and F. 231 (240)=52 R.R. 468=8 E.R 91. 
38 Ibid., (1921) 60 I.C. 171=39 M.L.J. 574; Relied on Muthu v. 
Anantha, (1915) 31 I.C. 528 (530), supra\ Sultan Ahmad v. Wahullah 17 
I.C. 22=10 A.L.J. 227; Muhamad Maroof v. Sultan Ahmed, 24 I.C. t26— 
12 A.L.J. 415; Janhavi v. Bindu Bashini, 26 Cal. 593=3 C.W^.N. 610; and 
Jaggernath v. Kauai Das, 6 C.W.N. 31 (32). 

39. 17 I.C. 22=10 A.L.J. 227. w t t c-ra. 

40. Nachiparayan v. Narayana, (1921) 60 I.C. 171 39 M.L.J. 574, 

Relied on Sultan Ahmed v. Waliullah, 17 I.C. ^2=10 A.L.J. 227; al^ see 
Bas Deo Singh v. Bhagwat Pershad, 72 I.C. 909—1923 Oudh 29 {Held, that 
S 15 (5) of the Easements Act seems to render it impossible to acquire 
statutory prescriptive title to an easement unless and until the claim thereto 

has been contested in a suit). mio 

41. Sawan Singh v. Chatter Singh, (1918) 46 I.C. 17—^ P.R. 1918 

(The period of 20 years prescribed by S. 26, held, curtailed by the expla¬ 
nation) . 
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(2) In Chiragh Din v. Ghulam Muhammad, the Lahore High Court 
has held that the effect of the explanation to S. 26 of the Limitation Act 
is to confer an indefeasible right of easement on any person after an enjoy¬ 
ment of an>’1hing over 19 years, provided he waits less than one year 
before challenging an interruption, and the beginning of his enjoymertt arose 
twenty years before suit. But, the explanation does not come into operation 
where, at the time of the suit, there had been no interruption."*® 

(3) Where the user is interrupted, the user for a further period of twenty 
years must be shown in order to establish a right of easement under S. 15 
of the Easements Act. The period of user prior to the interruption cannot 
be added on.-*"* 

Periods of enjoyment separated by “interruptions” in the tech¬ 
nical sense cannot be added together to make up the period of 
twenty years.^® But, compare Ladyman v. Grave, where it was 
held that they could be tacked together in the case of light and 
other easements. 

877. KNOWLEDGE OF USER.—According to English 
Law, the enjoyment of an easement must be one of which the ser¬ 
vient owner has knowledge, either actual or constructive.^”^ An 
easement cannot, as a rule, be acquired in England by prescription, 
if the servient owner is ignorant of the user.^® The doctrine of 
acquiescence or consent, applicable in England, was followed in 
India prior to Act IX of 1871.^® It seems neither necessary nor pro¬ 
per to go into questions of acquiescence, and consent, as the right 
of easement in India now rests upon the fulfilment of the terms 
of S. 26 of the Limitation Act.®® Under S. 26 of the present 
Limitation Act, it would seem that the servient owner’s ignorance 
of user would not prevent acquisition of a right under this section.^ 
But, in Dakshina v. Fakir Chandra,'^ stress was laid on the fact 
“that the plaintiff enjoyed the right to the knowledge of the de¬ 
fendant for nearly a quarter of a century”. The Nagpur Judi¬ 
cial Commissioner’s Court has observed in Ramchandra v, 
Venkat Rao,^ that knowledge of the fact of enjoyment on the part 

42. (1923 ) 75 I.C. 608=1924 Lah. 628. 

43. Ibid. 

44. Kedar Nath v. Sohan Lai, (1914) 25 I.C. 405 (All.). 

45. Orley v. Gardiner, (1838) 4 M. and W. 496; Damper v. Basset, 
(1901) 2 Ch. 350. 

46. (1871) 6 Ch. App. 763; Mitra’s Limitation Act, Vol. II, p. 999; 
also see and c£. Hollins v. Verney, (1884) 13 Q.B.D, 304 (312, 313) (^Held, 
to be of doubtful authority) . 

47. Gale, p. 236: Rustomji, p. 281. 

48. Goddard, p. 246: Rustomji. p. 281, 

49. Rustomji, p. 281; citing (1873) 1^ B.L.R. 406 (P.C.). 

50. Muthu Goundan v. Anantha Goundan, (1915) 31 I.C. 528 (531) 
(Mad.). 

1 . Arzan v. Rakhal Chunder, (1884) 10 Cal. 214—35 P.R. 1895. 

2. (1919) 50 I.C. 34 (35) (Cal.). 

3. (1920) 54 I.C. 936 (Nag.). 
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of the owner of the servient tenement is an essential condition to 
the acquisition of an easement, where the Court is asked to presume 
a grant. The fact that there has been active obstruction on the 
part of such owner would negative any such presumption. 

In the case of Secretary of State v. Debendra Lai Khan*^ 
their Lordships of the Privy Council observed that there is no 
authority for the requirement that the adverse possession against 
the Government should be shown to have been brought to the 
knowledge of the Crown. It is sufficient that the possession be 
overt and without any attempt at concealment, so that the person 
against whom time is running ought, if he exercises due vigilance, 
to be aware of what is happening. “If the rights of the Crown 
have been openly usurped, it cannot be heard to plead that the fact 
was not brought to its notice. The Limitation Act is indulgent to 
the Crown in one respect only, namely, in requiring a much longer 
period of adverse possession than in the case of a subject.” 

878. SUB-CLAUSE (2).—^According to this sub-clause 
easements against Government require a' period of sixty years 
instead of twenty years to be acquired. The provision in S. 15 
of the Easements Act is similarly worded. When the property 
over which a right is claimed under this section belongs to Govern¬ 
ment, this section shall be read as if for the words “twenty years” 
the words sixty years were substituted. It was held in cases under 
Act XV of 1877 that S. 26 of that Act did not apply to the Crown. 
See Secretary of State v. Mathurahhai.^ But, under the new Act 
user against Government may give a right of easement, provided 
it amounts to a user for a period of sixty years.® 

The Law of Limitation which applies to a suit is that prevail¬ 
ing at the time the suit is brought and not when the cause of action 
arose. 

When a person claims an easement over land which belongs to 
the Government, he must prove user of the kind mentioned in S. 15 
of the Easements Act for a period of at least sixty-two years. If 
he fails to establish an easement over the land, he cannot establish 
an easement against a person who is merely in occupation of that 
land, by proving user for a lesser period, viz., twenty years.^ 

X- ---- ■ __— 

4. 1934 P.C. 23 (On appeal from 1927 Cal. 403). 

5. (1889) 14 Bom. 203 (206) ; cf. Arzan v. Rakhal Chandra, 10 Cal. 
214 (219) (Where the Government was a lessee, and in no better position 
that its lessor) ; also see Ganga Ram v. Secretary of State, 1927 Sind 270=86 
I.C. 757. 

6 . Secretary of State v. Dehendra, 1934 P.C. 23=61 Cal. 262=38 C. 
W.N. 285=147 I.C. 545 (P.C.). 

7. Soni Lai v. Kanhaiya Lai, (1912) 35 All. 227=19 I.C. 291=40 
I.A. 74 (P.C.); Relied in Ganga Ram v. Secretary of State, 1927 Sind 
270=21 S.L.R. 195=86 I.C. 757. 

8 . Narain Das v. Behari Kahar, 78 I.C. 844 (All.). 
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”An easement is a right which attaches to one i)iece of land or building over 
another piece of land, and you cannot have an easement over a piece of land 
against A and not against 5.”® 

An easement cannot be claimed against Government unless the 
claimant has established user for sixty years even though the land 
over which the easement is claimed is in the occupation of a lessee.^® 
Where an easement had not become absolute against the Govern¬ 
ment, as it had been exercised only for thirty or forty years, and 
the proi>erty was then transferred to a private individual, it was 
held tliat the words “belongs to Government” in the last paragraph 
of S. 15 of the Easements Act refer not to the time of suit but 
to the time during which the easement is enjoyed. Consequently 
that the easement did not become absolute against the transferee but 
the person claiming it must make good his title by twenty years* 
enjoyment against the transferee after the transfer.^^ 

879. EASEMENTS ACQUIRED BY OTHER MODES. 
_Section 26 deals only with acquisitions of easements by prescrip¬ 
tion. {See Title II: S. 826: “Object of the Section’*.) But, it 
does not exclude or interfere with other titles and modes of 
acquiring easements 

A right of way can be created by a vei"bal grant, as it is not 
a transfer of ownership that is required to be in writing.^® Neither 
registration nor a written instrument is necessary for the creation 

of an easement.^^ 

See S. 849, as to “Easements of Necessity**; also see S. 833: 
'‘Licences** and S. 834: “Customs**. 

There are Rights in Gross: Natural Rights and Public ^ghts 
to be distinguished from Easements, See S. 832: Natural Rights, 
also see S. 835: Rights in Gross; and S. 836: Public Rights of 

Way. 

As to other easements, see Ss. 850-856: Varieties of Ease¬ 
ments; also see S. 832: Natural Rights and S. 834: Customs; 
and S. 855: Prohts a prendre. 


^ Dos V. BehoTt Ko/HoTp 78 I.C. 844 (All.) . 

10. Jagan v. Jagdish. (1927) 106 I.C. 305=1928 Oudh 17=4 O.W.N. 


1035. 

11. Srinivasa Upadya v. Ranganna, (1918) 45 I.C. 98 (Mad.). 

12. Raj Rup Koer v. Abul Hossein, 6 Cal. CX.R. 5^=7 I.^ 

249 (P.C.) ; also see Abdul Ghani v. Harnam S\ngh, (1925) W I.C. 

1925 Pat. 748; and AH Muhammad v. Shaikh Khatu, (1923) 70 I.C. 263 
1923 Cal. 200; and Daw Tint v. Mawng Kywe, 154 I.C. 468 (Rang.) . 

13. Gum Sane v. Cassim Dalla, (1916) 34 I.C. 95 (L.B.). 

14. Suraj Prasad v. Maheshri, (1926) 96 I.C. 276; Relied on Bhagwau 
Sahai v. Narsing Sahai, 3 I.C. 615=6 A.L.J. 861—31 All. 612. 
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Where any land or water upon, over or from 

Exclusion in ^^hich any easement has been enjoyed 
favour of rever- or derived has been held under or by 

sioner, or servient • . r • , r -i-r 

tenement. Virtue of any interest for life or any 

term of years exceeding three years 
from the granting thereof, the time of enjoyment of such 
easement during the continuance of such interest or term 


shall be excluded in the computation of the period of 
twenty years in case the claim is within three years next 
alter the determination of such interest or term, resisted 

by the person entitled on such determination to the said 
land or water. 


Illustration. 

A sues for a declaration that he is entitled to a right of way over B*s 
land. A proves that he has enjoyed the right for twenty-five years; but 
B shows that during ten of these years C, a Hindu widow, had a life-interest 
in the land, that on C*s death B became entitled to the land, and that within 
two years after CIs death, he contested A*s claim to the right. The suit 
must be dismissed as A, with reference to the provisions of this section has 
only proved enjoyment for 15 years. 


SYNOPSIS. 

880. Analogous provisions. 

881. Scope and object. 

882. Effect of S. 27. 

NOTES. 

880. ANALOGOUS PROVISIONS.—This section is 
analogous to S. 16 of the Easements Act, 1882: and corresponds 
to S. 8 of the English Prescription Act. It may also be compared 
with S. 7 of the English Prescription Act. 


Section 8, Pre¬ 
scription Act. 


The English Prescription Act, 1832 
(2 & 3 Will. IV, c. 71), S. 8, provides as 
follows:— 


“Provided always, and be it further enacted, that when any land or water 
upon, over, or from which any way or other convenient water*-cours£, of use 
of water shall have been or shall be enjoyed on derived, hath been, or 
shall be held under or by virtue of any term of life, or any term of years 
exceeding three years from the granting thereof, the time of the enjoyment of 
any such way or other matter as herein last before mentioned, during the 
continuance of such term, shall be excluded in the computation of the said 
period of forty years in case the claim shall within three years next after 
the end or sooner determination of such term be resisted by any person 
entitled to any reversion expectant on the determination thereof.” 

This provision was understood to relate only to any way or 
water-course or use of water, and did not apply to access of light 
or air. \ 
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The word *'convenient‘\ it has been suggested is a miscopy 
instead of '"easement'*, or "convenience", a word which in old 
books is synonymous with the word easement. {See Gale on 
Easements, 10th Edn., pp. 211, 212.) 

This section may also be compared with S. 7, Prescription Act, 
S. 7, Prescription 1832, which lays down that the time during 
Act. which an infant, an insane person or a 

married woman is the owner of the servient tenement is excluded 
from the period during which a prescriptive right is in course of 

acquisition. 

881. SCOPE AND OBJECT.—Act IX of 1871 had a 

corresponding provision in S. 28 of that Act, 
Previous History. words “any easement (other 

than the access and use of light and air)”. Evidently, the Indian 
Legislature in taking this provision from the English Prescription 
Act, understood S. 8 of the English Prescription Act to relate to 
rights of way, water-course or use of water. 

Act XV of 1877, applied the corresponding provision in S. 27 
of that Act, to “any easement” without any exception. The word 
^'deceased" before “Hindu widow” in the Illustration of S. 28 of 
Act IX of 1871, has been dropped since Act X'V of 1877. 

The present Act makes slight verbal changes in S. 27 of Act 
XV of 1877, viz., it has substituted the word “where” for the words 
“provided that, when” at the opening of the section. 

Extent of the ex- The English Statute upon which it is 

emption. based, has been explained as follows:— 

“The period during which the owner of the servient inheritance has not 
been valens agere, in consequence of the existence of a lease (1) for life, 
or (2) for more than three years, is altogether excluded in the computation 
of the twenty years, provided such owner contests the claim within three 
years after the lease expires.” “The time of enjoyment during the leases is 
simply to be excluded, and there appears to be nothing to prevent the tacking 
together of the periods during which there might have been a valid enjoy¬ 
ment.”^® 

882. EFFECT OF THE SECTION.—“The effect of this 
section is to extend the required period of a continuous enjoyment by 
so long a time as the term or the life-interest continues. The twenty 
years required by S. 26 in cases falling within this section are only 
constructively *next before' the institution of the suit”.^® 

Unlike the English Prescription Act, as commonly under¬ 
stood, this section applies to the case of an easement of light or 
air; and, “in India, in the case of lighf, no right is acquired by 
prescription against either the tenant or the owner in fee until the 


15. Dr. Paul's Limitation Act, p. 445. 

16. Mitra's Limitation Act, Vol. II, p. 1013. 
120 
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tliree years, allowed to reversioner to resist the claim, have 
expired”. 

This provision extends the required period of continuous 
enjoyment, by allowing the tacking together of two periods of 
valid enjoyment, and absolutely excluding the intervening period 
of invalid enjoyment.^® ‘"The time excluded from the computation 
is excluded for the benefit of the lessor or reversioner and not for 
the benefit of the claimant. The latter must show valid enjoyment 
for twenty years besides continuous enjoyment in fact during the 
time which has to be excluded.”^® A mortgagee in possession for 
a term of years, would be covered by this section, but not so the 
donee or transferee from a Hindu widow, who succeeds the widow 
in her capacity as full owner representing the estate, and not as 
upon the determination of her life interest.^® 

2 8, At the determination 
of the period hereby limited to any 
person for instituting a suit for 
possession of any property, his 
right to such property shall be 
extinguished. 

SYNOPSIS. 

Title I: Analogous Provisions. 

883. Analogous provisions. 

884. Act XIV of 1859. 

885. Act IX of 1871. 

886 . Act XV of 1877. 

Title II: Scope and Application. 

887. Local or Special Laws. 

888 . Application of sections to suits. 

889. Time-barred decrees. 

890. Rights in personam. 

891. Barred debts. 

892. Lien of vendor, etc. 

893. Claims by way of defence not affected ‘by S. 28. 

894. Suits for possession. 

89'^. Section not applicable to defendant's pleadings. 

896. Loss of appurtenant or incidental rights. 

897. Right of survivorship an/d joint ownership. 

898. Right of restitution of conj^al rights. 

899. Nature of prescriptive rights. 

17. Mitra*s Limitation Act, Vol. II, p. 1013. 

18. Mitra’s Limitation Act, Vol. II, p. 1014. 

19. Ibid. ; citing Clayton v. Corkey, (1842) 2 Q.B. 813; Pye v. Mumford, 
(1848) 11 Q.B. 666. 

20. Ibid., p. 1014; see Eraojool Tea Company v. Nagendro Nath, (1917) 
41 I.C. 47. 


Extinguishment 
of right to pro¬ 
perty. 
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900. Ebctinguishment of right. 

901. Declaratory suits. 

902. Attachment of property by Magistrate. 


NOTES. 

883. ANALOGOUS PROVISIONS.—In the English 

law, the Real Property Limitation Act, 1833 
(3 and 4 William IV, c. 27, S. 34 provides 

as follows:— 


English law. 


“At the determination of the period limited by this Act to any person 
for making an entry or distress, or bringing any writ of quafe inipedit, or 
other action or suit, the right and title of such person to the land, rent, 
or advowson, for the recovery whereof such entry, distress, action, or suit 
respectively might have been made or brought within such period shall be 
extinguished.” 

Under the former Statutes of Limitation (32 Henry VIII, 
c. 21 and 21 Jac, I, c. 16 the lapse of time had the effect merely 
of barring the remedy; but not otherwise affecting the title, of the 
true owners.^^ But, under the Real Property Limitation Act, 
1833, the title of the claimant is extinguished when his remedy is 
barred, and the doctrine of remitter does not help to revest the 
title extinguished under the statutory provision of S. 34, above- 
mentioned.^^ The land, subject to rights which were not incident, 
becomes the property of the possessor, with a new statutory title 
independent of the old title of the original owner.^^ 


Act XIV of 1859. 


884. The Indian Law Commissioners in their Limitation 

Bill, 1841-1842, had proposed by Ss. 1 and 
25 of the Bill, a provision for extinctive 
prescription in respect of legacies, debts an'd damages.^ And the 
above Bill, as amended in 1855-1859, contained two sections pro¬ 
viding for the acquisition and extinction by prescription of ease- 


21. Lightwood's “The Time-limit on Actions”, p. 116; Dr. Paul's Limi¬ 
tation Act,- p. 446; also see Hunt v. Burn, (1702) 2 Salk. 422. 

22. Dr. Paul's Limitation Act, p. 446; citing Brassington v. Llewellyn, 
(1858) 27 L. J. Ex. 297; Bryan v. Cowdal, (1873) 21 W.R. 693. 

23. Doe V. Sumtem, (1845) 14 M. & W. 39 (Per Parke, B. : The 
effect of S. 34 is “to make a parliamentary conveyance of the land to the per¬ 
son in possession”); cf. Lightwood, p. 117; also see and cf. Tichhome 
V. Weir, (1892) 67 L.T. 735 (C.A.) and Wilkes^ v. Greenwell, (1890) 34 
S.J. 673 (C.A.) (The trespasser does not for all purposes, step into 
the position of the original owner) ; Dr,. Paul^ Limitation Act, p. 446. 

24. Section 1 of the Bill, was “It is hereby enacted that, subject 
to the exception hereinafter mentioned, a title by prescription shall be 
acquired in respect of property, moveable and immoveable, and hereditary 
offices bv uninterrupted possession, mediate or immediate, as proprietor," 
etc. .... And, S- 25 of the said Bill, proposed as follows“And 
it is hereby enacted that when, by the provisions of thi^ Act, a person is 
barred from bringing a suit for the recovery of any legacy, debt, or 
damages, his right .... shall be extinguished . . . etc.” 
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ments as well.^^ But none of these provisions were passed into 
law under Act XIV of 1859. Notwithstanding this omission case- 
law under the Act of 1859, permitted the acquisition of easements 
by long enjoyment and user,^® and the right to immoveable pro¬ 
perty was held extinguished by lapse of time.^’^ The Bombay 
Regulation V of 1827, contained an indirect provision for acquisi¬ 
tion of right to immoveable property by long possession, which 
was availed of for the establishment of a prescriptive title in ease¬ 
ments, in the mofussil by thirty years" uninterrupted enjoyment,*^* 
and in the island of Bombay, by twenty years user without inter¬ 
ruption. The acquisition of right by prescription was also recog¬ 
nised in the Madras Presidency. 


885. Even before Act IX of 1871, became operative, it had 


Act IX of 1871. 


been held that acquisition of title by long 
possession was possible. In a Privy Council 


case, the Judicial Committee held that 


“as between private owners contesting inter se the title to the lands, the law 
has established a limitation of twelve years; after that time, it declares not 
simply that the remedy is barred, but that the title isi extinct in favour of 

the possessor”.29 


In Ameeroonissa Begum v. A-mir Khan,^° it was stated that 
the principle adopted in this country appears to be that the period 
of possession which is sufficient to bar the remedy is also sufficient 
to transfer the right. If it was admitted that plaintiffs had been 
in possession for more than twelve years, the effect of such 
possession being to extinguish other titles if those existed, the plain¬ 
tiffs were held entitled to a declaration of rights as owners.®^ Even 
where a person failed in' establishing a specific title s«t up, he 
could get a decree declaring his title by virtue of possession of 
that property for more than twelve years under that title.®* 


25. Section 4, provided for acquisition by prescription, both at law 
and in equity, of a right to the enjoyment of any benefit, lijberty, or 
privilege, derived out of the immoveable property of another, or affeJcting 
such immoveable property or any right of ownership over the same. And 
Section 5 provided for the extinguishment of this right by disuse, for 
twelve years. 

26. Kritomohun v. Juggemath, (1869) 11 W.R. 236; Roop Chunder 
v. Roop Moonjuree, 12 W.R. 274; Mullick Kureent Buksh v. Hxireehur 
Mundhtr, 13 W.R. 440; Elliott v. Bhoohun, 19 W.R. 194 (P.C.), etc. 

27. Ganga Gohind Mundle v. The Collector, (1867) 7 W^.R. 21 (P.C.) 
Ramhhat v. The Collector, 1 Bom. 592; Sita Rama v. Khandev^ 1 Bom. 
286; Radhahai v. Anantrao, 9 Bom. 198; Dalip v. Deoki, 21 All. 204. 

28. Sitaram v. Khandirav, (1876) 1 Bom. 286. 

29. Ganga Gohind Mundle v. The Collector, (1867) 7 W.R. 21 (P.G.) . 

30. (1872) 17 W.R. 119 (Bayley and Markby, JJ.). 

31. Ram Lochan v. Ram Soondur, (1873) 20 W.R. 104; also see Shiro 
Kuntari v. Govind Shaw, (1877) 2 Cal. 418. 

• 32. Goluk Chunder v. Nundo Coomar, (1879) 4 (3al. 699=3 C.L.R. 
450. 
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The corresponding provision in S. 29, Act IX of 1871, differed 

from S. 28, Act XV of 1877, and from the 
S. 29, Act IX of present S. 28 of Act IX of 1908, in one very 

important particular. Instead of the words 
“possession of any property”, and “right to sudh? property”, Act 
IX had the words “possession of any land or hereditary office”, and 
“right to such land or office”. 

886, The present section is ‘the same as S. 28 of Act XV of 

1877 and is limited to cases for which 
S. 28, Act XV of limitation is prescribed by this Act. In 

terms this section is not made applicable to 
special periods of limitation prescribed by any special or local 
law; though its principle has been applied to such cases.^® 


TITLE II: SCOPE AND APPLICATION. 

887. The Indian Limitation Act does not prescribe any period 

of limit for suits under Regulation VI of 
Local or Special ^831 in a Revenue Court; accordingly it was 
Laws. Madras High Court, in Pichu- 

vayyan v. Vilakkudayfin,^^ that the plaintiff suing for recovery of 
an Inam land could not under S. 28 of the Act acquire a title by 
prescription. The Madras Hereditary Villages Offices Act (HI 
of 1895), has no provision corresponding to S. 28 of the Limitation 
Act which extinguishes the rights of persons who fail to sue in 
time.®® But, under S. 168 of the Agra Tenancy Act (II of 1901), 
S. 28 of the Limitation Act of 1908 applies to suits under the 
Tenancy Act “subject to the provisions of” the latter Act.®^ With 
reference to S. 95 («) of the old North-Western Provinces Rent Act 
(XII of 1881), it was held in Dalip Rai v. Deoki Rai,^^ that the 
failure of the tenant to make an application under S. 95 (w) for 
recovery of the occupancy of the land of which he was wrongfully 
dispossessed, within six months from the date of his dispossession 
as prescribed by S. 96 (e) had the effect not only of barring the 
tenant^s remedy but of extinguishing also his right to the occupancy 


33-34. Nanda Kumar v. Ajodhya, 11 I.C. 465—14 C.L.J. 292 16 

C W.N. 351 and also see Dalip v. Deoki, (1899) 21 All. 204. 

35 0897) 21 Mad. 134 (135)=7 M.L.J. 196; Folld. in Sreetxivasa 

Varadachary v. Narasingha Pillai, (1911) 9 I.C. ^96—2 NLW.N. 2^ 
{Held, that the Limitation Act did not apply to suits under the Regulation) . 

36. Secretary of State v. Vira Rayon, 9 Mad, 

519* also see Pichuvayyan v. Vilakkudayan, 21 Mad. 134 7 M.L.J. 196 7 

Tr.fl’ Dec tN S ) 451: Reid, in Vanchinatha Aiyar v. Rajagopala Aiyar, 

( 19 i 2 ) 65'l.C.'321=1922 Mad. 361=41 M.L.J. 372. 

37. Ram Bharos v. Nazir Husain, (1915) 31 I.C. 815 (816). 

38. 21 All. 204=(1899) A.W.N. 36=9 Ind. Dec. (N.S.) 480; s.c. 
20 All. 471= (1898) A.W.N. 116=9 Ind. Dec. (N.S.) 662. 
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land. But, it has been he(M in Banan v. Ranjit Singh/^ by the 
Nagpur Judicial Commissioner's Court, that the aforesaid 
Allahabad case, is no authority for applying S. 28 of the Limitation 
Act, to a case under a local law which prescribes its own period 
of limitation for certain suits. It simply recognizes the expediency 
of applying the principle which underlies that section, to such a 
case by way of analogy. This Allahabad case was followed by 
the Calcutta High Court in Lilahati v. Bishun Chobey.,^^ where 
the same principle was affirmed, but it does not appear that it was a 
case in which the question of the applicability of S. 28 had arisen 
with reference to a tenant’s holding. This question had directly risen 
in Nand Kumar Dobey v. Ajodhya Sahu,^^ where it was held that 
even though S. 28 of the Limitation Act did not directly apply to 
cases governed by Art. 3, Sch. II of the Bengali Tenancy Aot, the 
principle was applicable and that consequently the title of the 
tenant became extinguished owing to the loss of his remedy by 
suit. This was distinguished in Banan v. Ranjit Singh,^^ on the 
ground that it was practically a suit by tenant through his repre¬ 
sentative to recover possession as against his landlord; and would 
not apply to a case of dispossession by a peiison other than the 
landlord. Moreover, it was observed, by the Nagpur Judicial 
Commissioner’s Court, that S. 28 of the Ljimitation Act only 
extinguishes the right if the remedy by a suit is barred. It does 
not say that even the defence will be barred."*® It was added 

“that not only the express provisions, but even the! underlying principle of 
S. 28 of the Limitation Act is unsuited to the law of tenancy in the Central 

Provinces” .-^4 

Accordingly, it was held that in the case of a trespass against 
tenants under Central Provinces Tenancy Act, omission to sue for 
possession by a tenant within the period provided under that law 
will not give a trespasser the right of tenancy by prescription.*® 
This decision by Kinkhede, A.J.C., however was disagreed by 
Findlay, J.C., in Dadoo v. Sukhaj^^ and in Kapoor v.- Nanhi,^"^ with 
reference to the English rule, as pointed out by Sir Lawrence 
Peel in Doe d. Sibchunder Doss v. Sikkissen Bonnerj^e^^ 


39. (1925) 89 I.C. 752 (759). 

40. 6 C.L.J. 621. 

41. 11 I.C. 465=14 C.L.J. 292=16 C.W.N. 351. 

42. (1925) 89 I.C. 752 (759)=1926 Nag. 99; also see Ram Lai v. 
Chtmi Lai, ZJ All. 372=2 A.L.J. 69=1904 A.W.N. 281. 

43. Banan v. Ranjit Singh, (1925) 89 I.C. 752 (759)=1926 Nag. 99 
(Per Kinkhede; A.J.C.) ; Not followed in Dharma v. Dal Singh, 107 I.C. 
522=1927 Nag. 352 i^Held, that the provisions of S. 28 have been extended 
to the tenancy lands in the Central Provinces). 

44. Ibid. 

45. Ibid. 

46. 109 I.C. 403=1928 Nag. 281. 

47. 109 I.C. 401=1928 Nag. 280. 

48. Boulnois, 70; 3 Ind. Dec. (N.S.) 42. 


S. 28] Acquisition of Ownership by Possession. 


959 


“that there is no remitter to a right for which the party had no remedy by 
action at all”. 

It was held, accordingly by Findlay, J.C,, that section 28 of the 
Limitation Act applies to tenancy rights under the Central 
Provinces Tenancy Act, and if a tenant fails to recover for more 
than two years his tenancy land from a trespasser, his tenancy 
right is extinguished in view of the provisions of Art. 1 of Sch. II 
and S. 104 (4) of the Central Provinces Tenancy Act and S. 28 of 
the Limitation Act.^® The Lahore High Court has observed in a 
recent case: 


“It is true that S. 28 does not in terms apply to cases undtfr spdcial or local 
laws, but the principle underlying it is of general application and has been 
applied to cases governed by local laws.”5® 

In such cases, where S. 28 was not expresslly applicable, it has 
been held that if a party who had been out of possession for the 
number of years given to him by the law of limitation from bring¬ 
ing a suit for possession and whose claim had therefore become 
barred by time, should again get into possession, he was not 
remitted to his old title on the principle that “there was no remitter 
to a right for which a party had no remedy by action at air’.^ 


888. The section speaks of smts and not applications: and, 


Application of 
section to suits. 


therefore, the right or title will not be extin¬ 
guished, in case of applications, after the 
expiry of the prescribed period. But, in 


view of the fact that notwithstanding the terms of enactments prior 


to Act IX of 1871, omitting such provision, it was clearly settled 


that upon the expiry of the prescribed period for a suit for recovery 
of immoveablie property, or of any interest in immoveable property 
not only was the claimant’s remedy barred, but his title extinguished 
in favour of the party in possession however wrongly that posses¬ 
sion might have originated.* The Allahabad High Court, held 
in Dalip Rai v. Deoki Rai,^ that on the lapse of the six months’ 
period prescribed by S. 96 (e) of the Rent Act, the defendant’s right 


49. Dadoo v. Sukha, 109 I.C. 403, supra; Folld. Kapoor v. Nanhi, 
109 I.C. 401; also see Sujat Khan v. Nazaf AH, (1934) 148 I.C. 733 (Nag.) . 

50. Kaurtear Singh v. Kharkha, 1935 Lah. 787 (789) ; Reid, on Dalip 
Rai V. Deoki Rai, (1899) 21 All. 204; Nand Kumar v. Ajodhya, (1911) 
11 I.C. 465; Kassim Hassan v. Hast a Begam, 1920 Cal/. 800=60 I.C. 
165; Chaturhhu} Singh v. Sarada Charan, 1933 Pat. 6=141 I.C. 157=11 
Pat. 701; Sonaji v. Dattu, 1927 Nag. 40H=10S I.C. 835; Dadog v. Sukha, 
109 I.C. 403; Kapoor v. Nanhi, 109 I.C. 401 and Ganga Gobind v. 
Collector, 11 M.I.A. 345 (360). 

1. Kc^tear Singh v. Kharkha, 1935 Lah. 787 (789). 

2. Ganga Gobind v. The Collector, (1867) 11 M.I.A. 345; Siiaram v. 
Khanderav, (1876) 1 Bom. 286; Bindraban v. Tara Chand, (1873) 11 
B.L.R. 237; cf. Doe D. Kullamtnai v. Kuppu Pillaij (1862) 1 M.H. 
C R. 85 and Govindan v. Chidambara, (1866) 3 M.H.C.R. 99. 

3. (1899) 21 All. 204. 



960 


The Indian Limitation Act. 


[S. 28 


to the occupancy of the land in suit was extinguished; and that 
the subsequent forcible possession obtained was that of a tres¬ 
passer liable to ejectment through a Civil Court. Section 28 Of' 
the Limitation Act provides only for the extinction of rights upon 
the termination of the period of limitation for a suit, it does not 
say that at the termination of the period of limitation for an applica¬ 
tion any right shall be extinguished.'* 


889. An application of this principle has been made in the case 

of time-barred decrees. A decree is none 
Time-barred de- ^ decree because it cannot be exe- 

Cr66S« 

cuted owing to bar by limitation,® and a 
subsisting decree means a decree unreversed and in full force, and 
not merely one upon which execution cannot be issued for some 
cause not affecting the validity of the decree itself, as for instance 
limitation.*'’ Section 28 applies only to suits and not to execution 
of decrees,"^ In the case of mortgage-decree there is provision 
made for the extinguishment of the security and of the right of 
redemption, but in the case of decrees in ejectment, and other 
decrees there is no such provision, and S. 28 of the Limitation Aot 
applies only to suits and not to the execution of decrees.® The 
execution of a decree may be time-barred, but the judgment-debt 
is not thereby extinguished; neither does the decree become in¬ 
admissible in evidence. In Ganda Mol v. Nanak Chand,^ where in 
a suit to recover possession by mortgagee, a money-decree was 
time-barred, it was held that the judgment-debt is an incorporeal 
right, and not property within the meaning of the section. The 
Allahabad High Court held in Chunni Lai v. Banaspat Singh^^ 
that a right of action on mortgage security is not lost because the 
execution of a decree for rent is time-barred. In Vasudeo v. 


Eknath,^'^ the Bombay High Court has held that although the 
decree obtained in a suit for possession was barred, and had become 
incapable of execution, the right established by it remained, and 
though that right could not be enforced by execution through 
Court, the decree-holders could enter by ousting any trespassers. 
A similar view was taken in an earlier case by the same High 
Court.Where a decree-holder obtains possession of the pro¬ 
perty decreed to him without execution, his possession must never- 


4. Bhaiga Parida v. Gannath Khandi, (1918) 46 I.C. 569 (Pat.). 

5. Hari Charan Singh v. Chandra Kumar, (1907) 34 I.C. 787 (801). 

6 . Mahomed Hossain v. Ko.kil Singh, 7 Cal. 91=9 C.L.R. 53. 

7. Vedaparatti v. Vallahha Valia Raja, (1901) 25 Mad. 300 (327) 
= 12 M.L.J. 128 (F.B.). 

8 . Ibid. 

O "P R 1 RR7 

10. 9 All! 23=6 A.W.N. (1886) 279. 

11 . (1910) 8 I.C. 639=35 Bom. 79=12 Bom. L. R. 956. 

12. Bala Kushaha v. Abai Amrita, (1909) 4 I.C. 246=11 Bom. L. R. 
1093 (The remedy by execution may be gone, but the right to property 
established by a decree for possession remains). 
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theless be ascribed to the decree, and the judgment-debtor can turn 
hnm out only if he can show that he had acquired a good title 
against the world before the decree-holder got possession.'® There 
is a distinction to be drawn between the time running against the 
execution of a decree and time running in favour of a person in 
possession of property.'^ Where a decree has been passed against 
a person in possession directing him to give up possession to the 
successful party, and the former remains in possession waiting for 
execution, then it cannot be said that that party is holding adversely 
to the world, although all the time the period of' limitation was 
running out against the servant holder.'® It must be assumed that 
the person against whom the decree for possession has been passed 
recognises the decree, and is not prepared to take up the position 
that the decree is not binding against him.'^ If the plaintiff 
decree-holder had never been in possession within twelve years, 
but he gets into possession after the dec{ree, otherwise than in 
execution and is dispossessed, he has an independent cause of action 
to bring a second suit for possession, the previous decree being part 
of his title.'^ If a decree is passed against a party in possession, 
adverse possession ceases,, and he must, if he' wishes to acquire a 
good title by adverse possession, start afresh after the decree.'® 

890. RIGHTS IN PERSONAM .—Section 28 of the Limi¬ 
tation Act expressly refers to suits for recovery of property, and it 
extinguishes the right to property when the period of limitation 
prescribed therefor is determined. Whenever personal actions are 
barred, the rights themselves are not extinguished.'® Section 28 is 
confined to suits for possession, and it is inapplicable to suit by 
mortgagee for recovery of money either by sale or by foreclosure,^® 
nor to suits for the possession of an office as mutwalli, which is an 
action of a personal character.^' Section 28 “merely extinguishes 
the right to property when the period is determined for suits for 
recovery of such property”; and in other cases, though the remedy 
was barred the debt was not extinguished.^^ 


13. Rakhmabai v. Ramchandra, (1921) 61 I.C. 114=1921 Bom. 470 
=45 Bom. 943=23 Bom. L. R. 301. 

14. Ibid. 

15. Ibid. 

16. Ibid. 

17. DhanTaj Singh v. Lakhrani Kuar^ (1916) 35 I.C. 601=38 AH. 
509=14 A.L.J. 709. 

18. Mir Akhar AH v. Abdul Ajiz, (1920) 58 I.C. 96—22 Bom. L. R. 

916. 

19. Subramania v. GopalOj (1909) 33 Mad. 308—7 I.C. 898—20 M.L. 
J. 633=8 M.L.T. 321. 

20. Ratti AdhorT v. Shankar, 1935 Oudh 139=153 I.C. 808=1935 O.W.N. 
40=1935 O.L.R. 58; Jokhu v. Sitla, 1930 All. 416=28 A.L.J. 750. 

21. Abdul Alim v. Abdul Hamid, 1930 All. 866=129 I.C. 375. 

22. Pandya Ram Shankar v. Pandya Gulah Shankar, (1933) 144 I.C. 
736 (Nag.); Folld. Narain Das v. Nenu, 1929 Nag. 45. 
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891. Limitation which merely bars the remedy to recover a 

debt, does not extingtiish the right.^® A 
Barred debt. right to receive the payment of a debt is dis¬ 

tinct from a right to enforce its payment, which subsists even after 
the remedy by action has become barred by time.^ A tnere omis¬ 
sion to sue does not discharge the principal debtor, and consequentHy 
the surety is not discharged under S. 134 of the Contract Act.®^ 
Where the judgment-debtors were made liable as wrong doers, the 
remedy only of one decree-holder, if barred against the judgment- 
debtors, did not extinguish the right of other joint-decriee-holder 
to execute the whole decree against the judgment-debtors.^® On 
the same principle, a time-barred debt may be claimed by way of 
equitable set-off, a'lthough it was not legally recoverable.*^ Un¬ 
appropriated payments may be applied towards barred debts, and the 
law presumes, in the absence of evidence to the contrary, the 
application by the creditor of money paid generally, i.e., without 
specific appropriation to the extinguishment of the oldest item of 
a running account.^® In Krishna Kumar v. Kalinath Guha^^ the 
plaintiffs were held entitled to appropriate the payments in dis¬ 
charge of the debts in order of time whether they were or were not 
barred by the law in force for the time being as to the limitation of 
suits. 


In the case of mortgages containing a stipulation for payment 
of interest, interest should be allowed for the full period, as the 
defendant is entitled to recover damages for the entire period during 
which his right subsists, though his remedy would be barred if he 
were a plaintiff in the suit.®® 


23. Mohesh L.al v. Busant Kumaree, (1880) 6 Cal. 340 7 C.L.R. 

121 (O.R. 3 Cal. 333 and 4 Cal. 283) and Nursing Dayat v. Hurihur, 
(1880) 5 Cal. 897; also see Valia Tamhurati v. Vira Rayan, 1 Mad. 228; 
Madhavan v. Achuda, 1 Mad. 301 and Rudra Kanta v. Naba Kishord, 
(1883) 9 Cal. 663 and 12 C.L.R. 269 (F.B.). 


24. Subramania v. Gopala, supra. 

25. Ibid. 

26. Anando Kishore v. Aoiando Kishore, 14 Cal. 50 (A case of a 
right to unliquidated damages). 


27. Ramdhary Singh v. Kunj Behari, 

1183* Reid, on Sheo Saran Singh v. Mahabtr, 32 Cal. 576=2 C.l-.J. /o; 
also see Nathan Prasad v. Kali Prasad, (1925) 90 I.C. 78S—1926 Pat. 77 

=7 P.L.T. 158. 

28. Nowbut V. Khubee, (1872) 27 P.R. 1872. 

29. (1917) 41 I.C. 421 (Cal.). 

30. Motanmal v. Muhammad Baksh, (1922) 3 Lah. 200 (F.B.); also 
see Akbar Hussain v. Ragunandan, (1920) 57 I.C. 348 (Lah.) and Nathwa 
V. Kanhaiya, (1922) 65 I.C. 642 (Lah.). 
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892. A lien is a (right of defence, and can be claimed in respect 

of a time-barred debt, which could not be 
^tLicn of vendor, as plaintiff in a suit.«^ Where the 

creditor’s remedy for enforcing the personal 
obligation of the debtor in respect of the loan is barred by limitation 
the debt is not extinguished thereby, for the reasoning that the remedy 
for enforcing the charge on immoveable property still subsists.^^ Simi¬ 
larly, though a suit by the vendors to enforce their lien for unpaid 
purchase-price would have been barred by limitation, their lien is not 
extinguished by S. 28 of the Limitation Act, and this lien is only 
extinguished by payment in possession with a right to retain posses¬ 
sion until the purchase-money should be paid.®^ In an administra¬ 
tion suit, if one of the heirs owes a debt to the estate even although 
it be time-barred, the Court is entitled to retain funds in respect of 
the debt when calculating the amount due to that heir.^^ An executor 
can retain legacy sufficient to satisfy a debt from the Hiegatee to the 
testator at the time of the death although the remedy for the debt was 
at the time of the death of the testator barred by limitation.^'^ It has 
been held in several cases that the debt still exists, though the remedy 
is barred.®® Limitation Act must be construed strictly, and limita¬ 
tion is not extinction, except in the particular circumstances of 

S. 28.” 

893. If, therefore, the debt is not extinguished, and if the sole 

effect of the statute is that the mortgagee could 
Claim^ ^made ^by have brought a suit to recover the amount, 

^ but a mortgagor cannot redeem without dis¬ 

charging the whole of the debt, the result is 
that the limitation of the mortgagee’s right to recover must not be read 
as a good plea to be urged by a mortgagor endeavouring to redeem.®® 
Where the mortgagees are in possession of the property mortgaged, 
but a suit by the mortgagees on the mortgage deed is capable of being 
time-barred, the mortgagees’ right to the money due to him under 


way of defence not 
affected by S. 28, 


31. Halsbury, Vol. XIX, p. 3. 

32. Kuar Behari Lai v. Beni Madho, (1924) 79 I.C. 942=10 Oudh. 
and All. L. R. 371, 

33. Subramania Aiyar v. Poovan, (1902) 27 Mad. 28; Reid, on 
Umedmal v. Dai>Ur, 2 Bom. 547; also see Nil Madhah v. Haran Prosody 
(1913) 19 I.C. 325 (Cal.). 

34. Momein Bee Bee v. Ariff, (1912) 14 I.C. 508 (L.B.). 

35. Ibid. 

36. Courtenay v. Williams, 64 R.R. 403=13 L. J. Ch. 461; In re 
Cordwell, L.R. 20 Eq. 644=44 L. J. Ch. 746; In re Taylor v. IVade^ 
(1894) 63 L. J. Ch. 424; In re Akerman, (1891) L.R. 3 Ch. 212 and In re 
Wheeler, (1904) 2 Ch. 66=73 L. J. Ch. 576; cited in 14 I.C. 508 (L.B.) 
supra, 

37. Nathamuni Pillai v. Vengammal, (1917) 40 I.C, 358=5 L.W. 

593. 

38. Ibid., 40 I.C. 358 (359)=5 L.W. 593; Reid, on Edmunds v. 
Waugh (1866) 1 Eq. 418 (421)=35 L. J. Ch. 234 and Mansfield, In *re,. 
(1887) 34 Ch. D. 721 (724)^=56 L. J. Ch. 599. 
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that deed cannot be extinguished so tong as his lien by possession 
lasts, because it is a settled rule of law that limitation cannot be 
pleaded against a claim made by way of defence.®® In a suit for 
redemption, the defendant makes no claim on which the law of 
limitation can take effect, and the question being what sum is due 
and payable by the mortgagor to the mortgagee, the position that if 
the mortgagee was plaintiff he could only recover interest for a 
period fixed by the law of limitation, is irrelevant.^® 

894. SUITS FOR POSSESSION.—This section is confined 
to suits for possession only ; and does not apply to a suit by a mort¬ 
gagee for recovery of the money due to him by sale of the mortgaged 
propertyIt does not apply to suits in which relief of a personal 
character is prayed for, e.g.. a suit for possession of the office of a 
mutwalli is not a suit for possession of the property within the 
meaning of S. 28.^^ This section applies to suits for rent,”*® or suits 
for grazing rights in certain woods^^; suit for Dharmakartaship of 
a Pagoda^^; suits for right to resume or assess land under Bengal 
Taluqdari AeP® ; suit for possession of trees,^'^ as they are all suits 
for possession of property within the meaning of S. 28. In Kanhu 
V. Manki,^^ suits for redemption were held to be suits 
for possession within the meaning of this section. But, in 
Krishna Menon v. Kesavan,^^ the Madras High Court held 
the view that a mere right to redeem is not capable of 
possession within the meaning of S. 28. That section contemplates 
suits, which a person who is kept out of property admitting of physi¬ 
cal possession, could have brought for such possession.®® Where 
the mortgagee is in possession of land, the right to redeem is not 
capable of possession within the meaning of S. 28, and the extinctive 
prescription referred to therein is inapplicable.^ It was observed 
by Seshagiri, J., in the Madras Full Bench case of Mulla Vittil v. 
Kiinhi PathiKmma/^ that S. 28 of the Limitation Act contains by 


39. Sarda Nand v. Daya Shankar, 1935 Oudh 213. 

40. Akbar Hussain v. Ragnandan Das, (1920) 57 I.C. 348 (Lah.). 

41. Jokhu V. Sitla, (1930) 122 I.C. 411 1930 All. 416 1930 A.L.J. 
750; also see Ganda Mull v. Nanak Chand, 3 P.R. 1887. 

42. Abdul Alim v. Abdul Hamid, (1930) 129 I.C. 375=1930 All. 

866 . 

43. Abhoy Churn v. Kally, (1880) 5 Cal. 949. 

44. Durga v. Bhonatu, 106 P'.R. 1883. 

45. Mannaly v. Mangadu, (1877) 1 Mad. 343. 

46. Keval v. The Taliujdari, (1877) 1 Bom. 586. 

47. Jagrani v. Ganeshi, (1881) 3 All. 435. 

48. (1901) 6 C.W.N. 601. 

49. (1897) 20 Mad. 305 (309). 

50. Ibid. 

1. Ibid. 

2. (1918) 43 I.C. 31 (41)=40 Mad. 1040 (1058) (F.B.). 
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implication a protection by which a prescriptive right limited or un¬ 
limited, as the case may be, is secured against the person who has 
the legal ownership in him. 

The rule is now well established that lapse of limitation, apart 
from S. 28, bars only the remedy and does not extinguish the title 
of the claimant.® But that section presupposes a person who by 

force of limitation has already lost his remedy 
Loss of right to possession.^ This section contem- 

by%erLn‘’SVr pl^tes that the person whose right is extin- 

guished by lapse of time is a person entitled 

to institute a suit for possession of the property.® It is necessary 
in order to give effect to S. 28 to supply certain impilied conditions, 
for instance, it would be a condition that the section would operate 
if the person did not bring a suit within the period prescribed. 
If a person who has title to immoveable property allows another to 
retain possession under an openly avowed claim that he is holding 
in his own right, and fails for a period of 12 years to vindicate 
his title by recovering possession, his right to the property becomes 
extinguished/ For instance, if after the grant of a simple mort¬ 
gage, the mortgagor is dispossessed, he *is the person entitled to 
recover possession against the trespasser, and if he does not sue 
within 12 years, his right (the equity of redemption) is extinguished. 
But, this does not affect the title of the simple mortgagee who is not 
entitled to sue for possession.® But, where the plaintiff, a mortgagor 
by usufructuary mortgage, is not entitled to any kind of possession 
or enjoyment of the mortgaged property during the continuance 
of the usufructuary' mortgage, the mortgagor is not entitled to sue 
a trespasser for his possession, and the period of limitation for his 
suit is 12 years from the date of redemption. The mortgagee alone 
can sue the trespasser for possession, and if he fails to sue for more 
than 12 years, his mortgagee right is extinguished.® For this very 
reason, the fact tha't a Hindu widow’s right to recover suit property 
has become barred by time, and her right is extinguished under 
this section, does not affect the title of the reversioners who cannot 
sue for possession during the lifetime of the widow.'® Possession 

3. Mahomed Raza v. Zahoor Ahmed, 1930 All. ,^^8=1930 AXJ. 

1416; also see Dalip Singh v. S. G. P. C., Amritsar, 132 I.C. 661 193 

Lah. 668^^32 P.L.R. 479. r, ^ a t n aai— 1031 Lah 

4. Dalip Singh v. S. G. P. C,, Aftvrtfsar, 132 I.C. 661—1931 Lah. 

5 Priya Sakhi v. Manhodh, 44 Cal. 425 (438, 439). 

6. Narsinha v. Vaman, (1909) 34 Bom. 91=4 I.C. 249=11 Bom. L. 

^ Muhammad Taqi v. Muhammad Baqir, ^ 

8 Priya Sakhi v. Manbodh, 44 Cal. 425 (438, 439). . - 

9. Salig Ram v- Gauri Shanker Tandan, 1935 All. 542—1935 A.L.J. 

^^10. Runchordas v. Parvaiibai, (1899) 23 Bom. 725=26 I.A. 71 

(P.C.). 
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in S. 28 is not limited to physical possession. An equitable estate 
nn’^ht be barred just as much as a legal estate.^^ It makes consider- 
ab’«e difference, however, if the mortgagor is or is not in possession 
of property where equity of redemption is claimed to have been 
acquired by prescription. 


cable to defend¬ 
ant’s pleadings. 


895. This section applies only to plaintiffs suing for pos¬ 
session. It does not say, and it should not 
Section not appli- be construed as implying, that it would apply 

if he were a party to a suit instituted by 
another within the prescribed period in 
which his right to property could be effectually determined.^^ This 
section appl}’^ to defendants; and if title of a person in possession 
of property is challenged, he may set forth' any defence in favour 
of his right, and Limitation Act will not prevent him from plead¬ 
ing any such relief.^^ The law of limitation can be urged only 
against a plaintiff who has not sued for possession, within the time 
prescribed by law, but the extinguishment of title owing to lapse of 
time does not affect a defendant actually in possession of the pro¬ 
perty sued for.^® In uhanDniad Munviaz A.li v. Mohan Singhp^ 
their Lordships of the Privy Council have observed that this section 
appears to have no application to a case where the plaintiff does 
not maintain that he cotfld institute a suit for possession, and there 
is no other section which would have the effect of extinguishing a 
right of property which is vested in one person and transferring it by 
mere lapse of time to the person actually in p)ossession. Accordingly, 
it was held that a person who is Tin possession of a land as a tenant 
cannot, by a mere assertion in a judioial proceeding and the lapse 
of twelve years without that assertion having been successfully 
challenged, obtain a title as an under-proprietor to the land. Again 
in Naina Pillai v. RamanathanN the'ir Lordships have held that 
no tenant of lands can obtain any right to a peirnanent tenancy 
by prescription in them against his landlord from whom he holds 
the lands. Where the lessee of a house permits another to occupy the 
house with him, the possession of the latter is not adverse to the 


11. Cashorne v. Scarf, 1 Atk. 603 (Per Lord Ha'rdwicke). 

12. Shah NaTvaz v. Sheikh Ahmad, (1920) 2 L.L.J. 583; cf. Kanhoo 
V. Manki, 6 C.W.N. 601 (Equity of redemption extinguished by adverse 
possession of person receiving rent from the mortgagee as owner). 

13. Narsinha v. Vennan Venkatrav^ (1909) 34 Bom. 91=4 I.C. 249 
= 11 Bom. L. R. 1102; Folld. in 119 I.C. 656=1929 Bom. 345=53 Bom. 
472. 

14. Go pal Bhaurav v. Jagemnath Vasuderao, 1935 Bom. 326 (Case- 
law discussed) ; also see Wood, 4th Edn., pp. 1465 and 1469. 

15. Rustomji, p. 294: citing Maepherson (C. P. C.), Appendix 185. 

16. (1923) 74 I.C. 746=1923 P.C. 118=50 I.A. 202=45 All. 419 
<425) (P.C.). 

17. (1924) 82 I.C. 226=1924 P.C. 65=47 Mad. 337 (P.C.). 
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lessor. Section 28 only operates to extinguish the right to any 
property of a person who does not sue for its posscssioti within ^the 
time allowed by law.^® A prescriptive title is not based on original 
right or on morality, but solely on expediency.^® On the same 
principle, St has been held that the refusal of a Revenue Court to 
effect partition of a joint kheivat till the shares of the contending 
parties are determined by the Civil Court, does not necessarily vest 
the opposite party with an adverse title, if the possession of the 
person, against whom the order is passed, remains undisturbed. 


896. A claim to an office, and to property appurtenant thereto 

may be barred by limitation: and the loss of 
Loss of appurte- ^ right by prescription may invo'We the loss 
TiaiU or incidental rights appurtenant or incidental to 

that right.®" In Ambalam v. Peria 
Karuppan,^^ it has been held recently by the Madras High Court 
that if a landlord after determination of the tenancy does not sue 
within twelve years for the recovery of possession from the tenant, 
not only his right to recover possession would be barred, but also 
the title to property would become vested in the defendant under 
S. 28, and his right to recover arrears of rent is also extinguished. 
A suit for rent has been looked upon as a suit for possession of 
property within the meaning of S. 28 of the Limitation Act: and 
where the defendant was barred from recovering possession of cer¬ 
tain land as rent-free, the right to receive rent was also held 
extinguished.®® However, in Vithalhoiva v. Narain DajiJ^ the 
Bombay High Court held in a case of ntiras tenure that the 
plaintiff's right to recover three years' arrears of rent as reserved by 
the mirasi grant was not affected^ as the effect of S. 28 of the 
Limitation Act was to extinguish the plaintiff's right as claimed 
by him to treat the grant as null and void. In this case, the nv%rasx- 
dar or inaon estate was held to be only a tenancy at a quit-rent or 
at a reasonable rent not subject to ejectment so long as he pays it. 
And where ■mifcisi rights were asserted in a previous case, and more 
than twelve years had elapsed between that date and the bringing 
■of the subsequent suit, the plaintiff s right as representing the 


18. Chauhar v. Mansha Singh, (1922) 70 I.C. 966—1923 Lah. 247. 

19. Allahdad v. Fazaldad, (1918) 46 I.C. 164 (P.C.). 

20. Patmeshwar Din v. Ram Nath, (1919) 53 I.C. 1005 (Oudh). 

21. Kassim Hasson v. Hazra BegiMn,i}9Z0) 32 

165; also see Kidambi Raghavachctriar v ^he 

and Gnana Samhandha v. Veluram Pandaram, (190^ p Mad. 271 (The 
right to office and property of endowment held attached to one another) . 

22. Ivatury Atchamma v. Ivatury Papiah, (1921) 60 I.C. 583 44 Mad. 


131=1921 Mad. 24. , 

23. Abhoy Chlftrn Pal v. Rally P^rshad, 5 Cal. 948; also see Kebal 

Kuber v. Taluqdari Settlement Officer, 1 Bom. 586. 

24. (1893) 18 Bom. 507. . 
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math to recover immediate possession was barred by time. The 
dismissal of a suit to recover the office of trustee for a temple 
whereby the right to the trusteeship is Tost involves the Ifoss of 
right to recover a portion of the endowment.^® 

897. A right of survivorship may be lost by the operation of 

S. 28 of the Limitation Act. ‘'The expres- 
Right of survivor- .... the right to such property in 

S. 28 must include the right to joint enjoy¬ 
ment as well as the right of survivorship.’^^e jf ^j^e right to joint 

possession is extinguished, the right of s’urvivorship (upon death- 
of the other joint owner) is lost in consequence because such right 
is not separable from the right of possession and enjoyment.*^ 
Similarly the right to claim damages for being out of possession 
is dependent on the right to claim possession or joinl possession.*^ 
likewise, a cHaim for partition and recovery of a share in property 
is lost along with the extinguishment of the right to joint 
possession.^® 

898. A right to restitution of conjugal rights is not one 

which is extinguished under S. 28 of the- 
Right of restitu- Limitation Act, 1877, or 1908. The result 

conjugal expiry of period of limitation in res¬ 

pect of such rights under the Limitation 
Act, 1877, was that the remedy only was barred; and the remedy- 
under the present Act subsisted.®® If the remedy under the 
statute is not pursued, the marital rights are not destroyed, only the 
remedy in respect of one of the marital rights is barred—that is,, 
the right which one of a married couple has to enfjbrce on the 
other “the broad duty of cohabitation,*’ such duty forming the gist 
of an action for the restitution of conjugal rights.^^ The Bombay- 
High Court has held that 

“The Indian Limitation Act by S. 28 specifies the cases as to which only 
failure to prosecute a right within the time spe/cified by it destroys the 
right; but a suit for the restitution of conjugal rights is not one of them.”^^ 

899. NATURE OF PRESCRIPTIVE RIGHTS.—In 

Banan v. Ran jit Singh, Kinkhede, A.J.C.,. has elaborately dis- 


tion of 
rights. 


25. Govindasawi Pillai v. Dakshinamurthi, (1911) 35 Mad. 92=8 I.C. 
760=9 M.L.T. 105. 

26. Atchafnjna v. Papiah, (1920) 44 Mad. 131=40 M.L.J. 83; also see 
Jagat Ram v. Pitai, 1930 Nag. 142=122 I.C. 270=26 N.L.R. 160. 

27. Atchamma v. Papiah, (1920) 44 Mad. 131, supra. 

28. Jagat Rant v. Pitai, 1930 Nag. 142=122 I.C. 270. 

29. A tab Sunarri v. Talib 'Hussain, 1930 Cal. 612 (614) =128 I.C. 

106=51 C.L.J. 461. 

30. Ayesha v. Faiz Husain, (1912) 16 I.C. 124=34 All. 412. 

31. Dhanjibhoy Bomanji v. Hirabai, (1901) 25 Bom. 644 (657) (F.B.)l 
Relied on Moonshee v. Shumsoonissa, (1867) 8 W.R. 3 (13). 

32. Ibid., (1901) 25 Bom. 644 ( 657) (F.B.). 

33. (1925) 89 I.C. 752=1926 Nag. 99. 
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cussed Ihe policy of S. 28, and he distinguishes the Law of Limitation 
from the Law of Prescription thus:— 

"A law of limitation limits the time after which a suit or other proceed¬ 
ing cannot be maintained in a Court of Justice; or 
from the defendant’s point of view it limits the 
time at the end of which persons liable to suit shall 
be exempt from answering therein (Buswell on 
Limitation and Adverse Prescription, p. 1). A law 
of Prescription prescribes the period at the expiry 
of which a substantive or primary right is (under certain circumstances) 
acquired or extinguished. This definition has reference to the person bene¬ 
fiting by prescription and refers to his acquisition (of a right) or his exemp¬ 
tion (from liability).” 

“But, the term ^prescription has been differently defined by different jurists 

or under different systems of law. Prescription 
Meanings of pres- supposes a contest of claimants. The contest is be- 
cription. tween the person gaining and the person losing by 

prescription. ^Vith reference to the latter, pre¬ 
scription is a means of restrictiing, extinguishing or expressly transfer¬ 
ring rights by a certain lapse of time under conditions defined by law. ’ 

“A right is restricted by prescription when it is not allowed to be actively 

enforced by an action or other proceeding in a Court 

Restricted pres- of justice. The judicial remedy is barrel but the 
■criotion (substantive) right itself survives and continues to 

be available in other ways.” “In so far as restrictive 
prescription bars the remedy without extinguishing the right it is a legisla¬ 
tive violation of the general principle ‘where there is a legal right there is 
also a legal remedy’ by suit or action of law {uhi jus, tbi, remedium) . Ine 
judicial remedy or right of action is not a primary but a sanctioning or 
secondary right. A right of recapturing without resorting to action and 
a right of retainer or detention, until a lien is satisfied are^^ instances of 
sanctioning rights which may be exercised extra-judicially 

“Where the right is not extinguished by a particular Limitation Act and 

the owner regains the property extra judicially, he is | 

and the party who held adversely cannot recover it, except under some special 

"ion as that contained in S. 9 of Act of 1877." See Rambhat v. The 
Collector of Poona.^ 

“A person’s right is extingu^hed by prescription when he cannot assert 

it either judicially, or extra judicially. It ceases to 

“Extinctive pres- exist so far he is concerned. But as a mode of 
cription” losing right is often a mode of acquiring them, the 

right is virtually (though not expressly) transferred 
to the person who claims it by prescription. Where prescription extinguishes 
the substantive right itself the remedy whether judicial or otherwise, is neces 
sarily lost or barred. This is called an extinctive prescription and is 
classed as a negative prescription, which takes away the remedy or the 
right of a definite person but does not directly or positively confer on any 
one a right which he can enforce against the world. Where pre^nption not 

only bars the remedy and extinguishes the right ot 
the original holder, but directly and avowedly trans¬ 
fers his right tp the opposing claimant the latt^ 
acquires a positive title against all the world. This 
transferring prescription is called acquisitive, 
positive or affirmative, prescription as opposed to negative prescription. It 


Negative and 
positive prescrip¬ 
tions. 


34. 1 Bom. 592 (598)—1 Ind. Dec. (N.S.) 393. 

122 
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is ijositive or aflirmative because it not merely negatives the right of the 
late owner but positively affirms or declares that the adverse party has Squired 
that right by his active or positive enjoyment thereof for the time and under 
conditions prescribed by law. Negative prescription prevents the old right- 
owner from asserting his right and secures his adversary against any further 
claims on his part. Positive prescription secures to the ‘prescriber’ the 
enjoyment of a right by preventing all other persons frorh disputing it after 
the law defined term”.^^ 

There are thus three species of prescription, namely acquisi¬ 
tive, extinctive, and restrictive; the first two are included under 
the head of substantive law, while the last, which affects the form 
of the remed}^ only, is a part of adjective or formal law. 

Mr. Mitra points out that in British India, the lapse of a 

definite period of time (under conditions 

The several determined by the law) operates in four 

modes of operation. ^ - 

ways. i he first and second which concern 

us here are :— 

“(1) It restrains the holder of a right from enforcing his right by 
recourse to law ; in other words, it bars his remedy by action or other active 
proceeding in Court. Vide S. 3, Act IX of 1908.” 

“(2) It not only bars the remedy by action of an owner of property 
who has been out of possession, but extinguishes his right to such property. 
Vide S. 28 of the Act.” 

The first is ^Limitation', properly so called, and is included in 
‘negative prescription' in its wider sense. The second falls under 
the head of ‘extinctive prescription,' or of ‘negative pi?escription' 
in its stricter sense.®® 


It has been observed that the Indian law of limitation and 
prescription does not in terms extinguish any right other than the 
right lo corporeal property and the right to easements.®’’ [As to 
rights in persono^m, see S. 889, anile, where it is shown that such a 
right is not a subject of extinctive prescription in India.] 

Then again, the Legislature in enacting the extinctive provi¬ 
sion in S. 28 of the Limitation Act, limited its operation in several 
way.®® 


900. EXTINGUISHMENT OF RIGHT.—The plaintiff 


Redemption suits. 


in a suit for redemption must show in his 
plaint that prima fadie he had at the com¬ 


mencement of the suit a title and a right to sue then subsisting.*® 


35. Mitra’s Limitation Act, Vol. I, p. 4; cited by Kinkhede, A.J.C., 
in 89 I.C. 752 (755 and 756). 

36. Mitra’s Limitation Act, Vol. I, p. 13; cited in 89 I.C. 752 (756); 
also see Sndtan Muhammad v. Ladha Singh, 96 I.C. 844=1^6 Lah. 633 
(Law of Limitation merely bars the remedy) . 

37. Per Kinkhede, A.J.C., in Banau v. Ranjit Singh, 89 I.C. 725 (756). 

38. Ibid. 

39. Parmanand v. Sahib AH, (1889) 11 All. 438=9 A.W.N. (1889) 

155. 
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**The Statute of Limitation with regard to real property says that when the 
time has expired within which an entry or a claim must be made to real 
property, the title shall be extinguished and pass away from him who might 
have had it to the person who otherwise has the title by possession, or in 
whatever other way, he may have it,"^° "The very nature of a suit for pos¬ 
session of land by redemption of mortgage presupposes that the defendant 
or those whom he represents in title had lawfully obtained possession of the 
land, and the plaintiff must show in his plaint, and must support his case 
by at least f>rima faci^ evidence showing his title to possession, and his 
right to disturb the possession of the defendant which had a lawful origin 
“If in such cases the mortgagor’s title to the land and the right to redeem 
have become extinguished by lapse of time, such extinguishment was effected 
not by any overt act of the mortgagee, but by the mortgagor having failed 
to bring his suit within the time allowed by the Indian Limitation Act. 
Unless a plaintiff in a redemption suit give prima facie evidence to show 
that his suit is brought within the time, allowed by the Indian Limitation Act, 
he fails to show that he has a subsisting right to the property in suit, or in 
other words he fails to prove his title. 


“On the other hand, in a suit against an alleged trespasser tor posses¬ 
sion die plaintiff’s case is that the possession of the defendant is and has 
been from the date assigned in the plaint as the date of the alleged trespass 

unlawful. 


In a suit to recover possession of property sold in execution,. 

brought by purchasers against third persons 
Extinguishment of possession of the land, it was held that want 
purchaser s title. possession for twelve years after the date 

of purchase would extinguish the purchaser’s title."*^ In the case 
of Brindahun Chunder ' Roy v. Tarachand Bundhopadya, 
Mr. Justice Markby said that it was "an accepted doctrine in our 
Courts that if a party who has been twelve years out of possession 
and whose suit is, therefore barred, should again get into posses¬ 
sion he is not remitted to his old title, there being no remitter to 
a right which the party had no remedy by action at all. Similarly 
in Ka^sim Hassan v. Hazra Begum ,the following observation 


was made:— 

“When title has been so acquired by statutory operation, it is pl^n that 
the title of the true owner is not revived by re-entry, in other word^ even 
if the lawful owner should re-acquire possession, he is not thereby 

remitted to his original title.” 


v. 


Lord Penrhyn, L.R. 4 App 


(1890) 15 Bom. 261. 


40. Per Lord Cairns, in Daxvkins 
Cas. 58 and 59. 

41. Parmanand v. Sahib Ah, supra. 

42. Ibid . 

43. Ibid. , 

44. Lakshtnan Vinayak v. B\sa Singh, 

45. 11 B.L.R. 237=20 W.R. 114. , i 7n 

46 Sib Chunder Doss v. Sibkissen Bannerjee, (1854) 1 BoijL '0. 

47 ' (1920) 60 I.C. 165=32 C.L.J. 151; Reid, on Brtndabun ^ 

Tara Chand, 20 W.R. 114; Dalip Rai v. Deoki All. 2M—18^ 

awn. 36; Vasudeva Padhi v. Magunt Devon, (1901) 24 ^^d. 387— 
28 I A. 81 (P.C.) and LilahaH v. Bistvun, (1907) 6 C.L.J. 62, ^*^<1 
Mahmud-w^issa v. Syed Zahid, 1925 Oudh 20=84 I.C. 98 11 O.L.J. 

466=1 O.W.N. 139. 
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Adverse posses- 
sion. 


A right of prescription can be obtained if the adverse possessic/n 

set up has been open and hostile.**® Twelve 
years’ continuous possession by a wrong¬ 
doer not only bars the remedy and extin¬ 
guishes the title of the rightful owner, but confers a good title upon 
the wrong-doer,^® Absolute title by adverse possession can be 
established only on proof of Continuous possession for an un¬ 
interrupted period of twelve years.®® Where a plaintiff asks for 
no declaration of title, but seeks to recover possession of property 
of which he has been dispossessed by the defendant, upon the 
strength of a purchase made by him, which he has not proved, but 
also upon the strength of a 12 years’ possessory title, which he has 
proved, he is entitled to succeed upon the latter ground.*'^ The effect 
of S. 28 of the Limitation Act is not merely to extinguish the title of 
the rightful owner of the land, but also to create a title by negation 
in the occupant which he can actipely assert, if he loses possession,^ 
even against the true owner.® A partial interest in land may be 
lost by adverse possession as well as the whole interest, and the 
right to such partial interest may be asserted by suit.* 


In Ruja Vcnkatagiri v. Isakapally Subhiah, it was held that 

when any right is extinguished under S. 28, 

Retrospective such extinction is retrospective, so as to 
extinguishment of i j j ^ r 

the right preclude the quondam true owner from suing 

for recovery of any rents and profits derived 

by the trespasser from the property before the extinguishment of 

right, though within the ordinary, period of limitation. 


Even the rights of the Crown may be acquired by adverse pos¬ 
session. The Limitation Act is indulgent to the Crown in one respecit 
only, namely in requiring a much longer period of adverse posses¬ 
sion than in the case of a subject; otherwise there is no discrimina¬ 
tion in the statute between the Crown and the subject as regards the 
requisites of adverse possession.® 

901. DECLARATORY SUITS.—Section 28 of the Limita¬ 
tion Act does not apply to suits for declaration of title under S. 42^ 


48. Baij Nath v. Ram Dhin, 150 I.C. 896 (Pat.). 

49. Gosain Das Chunder v. Issur Chunder, 3 Cal. 224 (226) ; also see 
Jagrani v. Ganeshi, 3 All. 435=1 A.W.N. (1881) 9. 

50. Mt. Dharichhna v. Ramyad, (1935) 154 I.C. 1032 (Pat.). 

1-2. Gossain Doss Chunder v. Issur Chunder Nathj 3 Cali. 224 (226) ; 
also see Jagrani v. Ganeshi, 3 All. 435—1 A.W.N. (1881) 9. 

3. Bahadur v. Gopi Nath, (1910) 6 I.C. 392=13 C.L.J. 625; Reid, 
on Daya Ram v. Badri Mai, 16 P.R. 1886; also see Budesah v. Hanmanta,. 
21 Bom. 509 and Daya Ram v. Badri Mai, 24 Mad. 387. 

4. Bnidesab v. Hanmanta, 21 Bom. 509. 

5. Secretary cuf State v. Dehendra Lai Khan, 1934 P.C. 23=147 I.C^ 
545=61 Cal. 262 (P.C.) (Adverse possession of fishery rights). 
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of the Specific Relief Act. Article 120 of the Indian Limitation Act 
(IX>. of 1908) allows a period of six years for such a suit from the 
date when the right to sue accrues." But though such a suit for the 
declaration of such a title may be barred by time, the right of the 
person, whose title is denied, to hold the property is not lost so long 
as his title lo the property subsists." If he is not in possession, he 
cannot sue for a declaration of title. If he is in possession, he can sue 
for a declaration of his title, but is not bound to do so, unless 
anything has been done, which has the effect of prejudicing his right 
to continue in possession." In Jevattand v. Bern Madho,^ it was 
accordingly held that where a plaintiff has got a right, every invasion 
of that right gives him a fresh cause of action. No question of 
limitation arises where the plaintiff remains in possession aU along. 
Section 28, Limitation Act, cannot be held to apply to such persons 
who have never been disturbed in their possession and have had no 
occasion to sue for recovery of it."" A party in possession cannot be 
prejudicially affected by the law of limitation."" The first schedule 
to the Limitation Act only provides periods of limitation withi 
which suits must be brought. It does not provxde any pertod for 
defences,^^ e.g., where the defendant has been in possession of the 
subject-matter of the suit. In general, so long as a party in pos¬ 
session of land is not attacked, the statute does not run to Prevent 
him when sued from setting up any equity he has in defence of his 
possession."" A suit for declaration of title to immoveable property 
by a person in possession as proprietor is not barred if brought within 
six years from the time when the defendant attemipts to oust him 
frorn his rights although the rights to sue the defendant had already 

accrued and become barred.^® 

902 Where lands are attached by a Magistrate under S. 146 

(^^jniinal Procedure Code, in consequence of 
Attachment of disputes relating to their possession, and the 
property by Magis- ]viagistrate continues in possession of the 

lands, and realizes some income from them, 
suits instituted by the claimants seeking a declaration of title to the 


6 . Parmeshwar Din v. Ramnath. (1919) 53 I.C. 1005 (1006) (Oudh). 

7. Ibid. 

8 . Ibid. 

9. 4 I.C. 159=12 O.C. 320. 

10. Dalip Singh v. 5. G. P. Committee, Amntsar, 132 I.C. 

1931 Lah. 668=32 P.L.R. 479. 

I 2 • also see (1894) 17 Mad. 255; (1896) 20 Bom. 270; (1890) 

14 Bom. L. 222; (1890) 13 Mad. 490. 

13. Gokal Ckand v. Niadar Mat. (1916) 32 IX. 485-1 P.R. 1916. 

14. Wood, 4th Edn., p. 1465; Rustomji, p. »4. 

15. Hakim Singh v. tVaryaman. 140 P.R. 1907. 
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lands, as well as to the accumulated income, with a view to obtaining 
possession of the lands and money from the Magistrate, are not suits 
for posscssi(m falling under Art. 142 or 144, but they are essentially 
suits for declaration of title to immoveable property and the profits 
thereof which are in deposit; the plaintiffs respectively claiming to be 
in legal possession thereof and the period of limitation applicable is 
therefore the period of six years prescribed by Art. 120 of the 
Second Schedule to the Limitation Act, which period is to be reckoned 
from the time when the right to sue accrued.^® A suit for delaration 
of title to immoveable property even if barred by the law of limi¬ 
tation, 

“such bar affects only the remedy or relief by way of declaration and does 
not extinguish the right and title of the true owner to the property, the 
operation of S. 28 of the Limitation Act being limited to cases ip which 
the bar of limitation applies to suits for the possession of property*’.V 

Where property is seized by a Magistrate, the property passes into 
legal custody, and such custody is for the benefit of the rightful 
owner."^® It is clear that no action can be brought, therefore;, against 
the Magistrate for recovery of possession within the meaning of 
S. 28 of the Act, although framed as such.^® If the seisin or legal 
possession is, during the attachment of a property under S. 146 of 
the Criminal Procedure Code, in the true owner, the attachment 
cannot be deemed to amount to either dispossession of the owner 
or the discontinuance of his possession within the meaning of 
Art. 142 of the Limitation Act.^® The suits against a Magistrate 
for recovery of possession of a property attached by him under 
S. 146, Civil Procedure Code, therefore fall under Art. 120,^* and 
there is a fresh cause of adtion, either on the theory of the title 
itself being subsisting through the period that the attachment conti¬ 
nues, as held in Chukkun Lai v. Lolit Mohan, or on the theory of a 
continuing wrong to which S, 23 of the Limitation Act applies, as 
held by the Calcutta High Court in the case of Brojendra Kishore 
V. Bhar\at Chandra.^^ However, where a person in whose favour 

- - - I ■ ■ — — ■ I- — - ■— *N 

16. Rajah of Venkatagiri v. Isakapalle Subbiah, (1902) 26 Mad. 410 
(415) ; Reid, on Pachamuthu v. Chinnappan, 10 Mad. 213; Puraken v. Part- 
vathi, 16 Mad. 138; and Muhammad Baqar v. Mango Lai, 22 All. 90; also see 
Alagarswatni v. Ramabadra, (1928) 111 I.C. 152 (Folld. 26 Mad. 410)" 
(Held, that if the only order that was passed under S. 146, Cr,. P. Code, 
is one of attachment or one of placing the property in the hands of the 
receiver, no suit for recovery of possession 6f property is necessary). 

17. (1902) 26 Mad. 410 (417). 

18. Ramaszvamy Ayyar v. Muthusamy Ayyar, (1906) 30 Mad. 12= 
16 M.L.J. 341. 

19. Brojendra v. Bharat, (1915) 31 I.C. 242=20 C.W.N. 481. 

20. Ibid. 

21. Chukkun Lai v. Lolit Mohun, (1893) 20 Cal. 906; cf. Raja of 
Venkatagiri v. Isakapalle Subbiah, (1902) 26 Mad. 410. 

22 . (1893) 20 Cal. 906. 

23. (1915) 31 I.C. 242=20 C.W.N. 481. 


Savings and Repeals. 


975 


S. 29] 


proceedings under S. 145, Criminal Procedure Code haVe been 
decided has been in possession of the disputed property for more 
than three years, and no step is taken by the claimant to question 
the order under S. 145, and to evict the successful party within the 
period of three years provided by Art. 47, then not only the remedy 
is barred but the title is also extinguished even though the person 
in possession may handover the possession of the disputed property 
to a 'third person.** In Jogendra Kishore v. Brojendra Kishore,^^ 
it was held, by Hill and Rampini, JJ., that when proprietors of land 
dispute respecting the possession of land in such a way as to cause 
a likelihood of a breach of the peace, the person found to be oht 
of possession has only three years instead of 12 years to bring his 
suit for recovery of possession in whosoever hands the lands may 

be. 


PART V. 


Savings and Repeals. 

(1) Nothing in this Act 

Savings shall affect S. 25 of the Indian 

" Contract Act, 1872. 

(2) Where any special or local law prescribes for 
any suit, appeal or application a period of limitation 
different from the period prescribed therefor by the first 
schedule, the provisions of section 3 shall apply, as if 
such period were prescribed therefor in that schedule, and 
for the purpose of determining* any period of limitation 
prescribed for any suit, appeal or application by any 
special or local law— 

(a) the provisions contained in section 4, sec¬ 
tions 9 to 18, and section 22 shall apply only in so far as, 
and to the extent which they are not expressly excluded by 
such special or local law; and 

(&) the remaining provisions of this Act shall 

not apply. 

24. Nando Kahar v. Sri Bhup Narain Singh, 1935 Pat. 164=16 
183' [cf. Aukhil Chunder v. Mirsa Delwar Hossein, (1877) 6 C.L.R. 93;. 
and Adinarayana v. Buramma, 1925 Mad. 799=86 I.C. 744, where it seems 
to have been held that in no case can a suit instituted by a pa^ who was 
tuijsucces^ful in a criminal proceeding under S. 145 or S. 522, Crinimal 
Procedure Code, against one who was not a panty to such a^oceeding 
be barred by S. 47, even though it may have been more than threie yeara 

from the order of the Criminal Court]. 
i<"25. (1896) 23 Cal. 731; Reid, in 1935 Pat. 164=16 P.L.T. 183. 
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(3) Nothing in this Act shall apply to suits under 
the Indian Divorce Act. 

(4) Sections 26 and 27 and the definition of 
“easement’’ in section 22 shall not apply to cases arising 
in territories to which the Indian Easements Act, 1882, 
may for the time being extend. 

SYNOPSIS. 

Title I: Historical. 

903. Corresponding provisions: Act XIV of 1859. 

904. Ibid. Act IX of 1871, 

905. Ibid. Act XV of 1877. 

906. Present Act IX of 1908. 

907. Amending Act X of 1922. 

Title II: Scope of the section. 

908. Sub-section (1). 

909. Sub-section (2). 

910. Express exclusion. 

911. Remaining provisions. 

912-914. Special or local law. 

912. Civil Procedure Code not a— 

913. English statutes, not a—, 

914. Rules made by the High Court, not a , 

915. Sub-section (3)—Suits under Divorce Act. 

916. Sub-clause (4)—Easement Act, 1882. 

Section 30.— Repealed. 

Section 31.— Repealed. 

Section 32.— Repealed. 

NOTES. 

TITLE I: HISTORICAL. 

903. CORRESPONDING PROVISIONS .—It was provid¬ 
ed under S. 3, Act XIV of 1859, that “when^ 
Act XIV of 1859, ^y. . a shorter period of limita- 

^ • tion than that prescribed by this Act is spe¬ 

cially prescribed for the institution of a particular suit, such shorter 
limitation shall be applied notwithstanding this Acf'. The under¬ 
lying principle seems to have been the maxim Generalia Specialibus 
non derogant,^^ zlijs., that a genersil later Act does not repeal, con¬ 
trol or alter an earlier special or local law, by mere implication. In 
Unnoda Persand v. Kristo Coomar}^'^ their Lordships held that the 
bar of limitation applicable to an action for rent brought in the 
Collector’s Court under Act X of 1859 was that provided by S. 32 
of the same Act, and not that provided by Act XIV of 1859; the 
special legislation contained in the Rent Law not being repealed 
by the general law of limitation, either by express words, or necessary 


26. Mitra’s Limitation Act, Vol. I, p. 299. 

27. 19 W.R. 5 (P.C.) ; also see Mahomed Bahadoor v. The Collector, 
21 W.R. 318=11.A. 167 (P.C.) and Hctriram v. Vishnu, 10 Bom. 204. 
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implication. Their Lordships explained the reason for the well- 
established rule for the construction of statutes that special legis¬ 
lation contained in an Act, should be presumed as not intended by 
-'the legislature to be interfered with by a general enactment, in the 
words of Lord Hatherley, V. C., in Fitzgerald v. Cham prey 

“The reason is that the Legislature having had its attention directed to 
a special subject, and observed all the circumstances of the case and 
provided for them, does not intend, by a general enactment afterwards, to 
derogate from its own act, where it makes no special mention of its 

intention to do so.” 

To the same effect is the observation by Lord Hobhouse in 
Barker v. Edgdar,^^'^ that 

“when the Legislature has given its attention to a separate subject, and 
made provision for it, the presumption is that a subsequent general en^ct- 
ment is not intended to interfere with the special provision, unless it 
manifests that intention very clearly”. 

It was thus held, that according to this well-known principle of 
legal construction, the general statute of limitation (Act XIV of 
1859) was not to be taken as repealing the special statute in Act 
X of 1859, in the absence of a clear expression of the intention of 
the legislature to that effect. Mere general words were not enough.^® 

904. Section 3 of Act XIV of 1859 
Act IX of 1871, only partially corresponded to S. 6 of Act 

IX of 1871, which ran as follows:— 

“When by any law not mentioned in'the Schedule.. ‘now or 

hereafter to be in force* a period of limitation differing from that 
prescribed by this Act is specially prescribed for any suits, appeals 
or applications, nothing herein contained shall affect such law. 

Thus different periods of limitation prescribed by local laws 
were to prevail against the general Statute of Limitation in Act 
IX of 1871, and this section was also founded on the general 

maxim quoted above.®® 

It was held in Thakur Kapilnath v. The Government,^^ that the 
provision as to disability contained in Act IX of 1871 was not 
applicable to a suit under the special Act XXV of 1857, S. 9; and, 
•similarly, the general provision in S. 5 of Act IX of 1871 (present 
S. 4) was held inapplicable to suits for rent under Bengal Act, 
Will of 1869, for which there was a special provision of limitation 


28 . 30 L.J. 782: cited in Unnoda Persaud v. Kristo Coomar, (1873) 

19 W.R. 5 (P.C.). 

28-a. (1898) A. C. 748 (754). 

29. John Poulson v. ModhoosaodMn, (1865) 2 W.R. (Act X RuUngs), 
j). 21 (F.B.). 

30. See Mitra's Limitation Act, Vol. I, p. 300. 

31. 13 B.L.R. 445=22 W.R. 17. 

123 
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in S. 29 of that Act, containing no rule for relaxing the term fixed 
by it.^^ Suits for recovery of arrears of rent could only be insti¬ 
tuted within the period prescribed by S. 29 of the Act, that is a 
period of three years from the close of the year in which the rent 
became payable.®^ In Timal Kuari v. Ablakh Rai^ the Allaha¬ 
bad High Court held that Act XVIII of 1873., being a special 
law, the provisions of the Limitation Act, 1871, relating to dis¬ 
ability, prosecutions of remedies in wrong Courts, etc., did not apply 
to suits and applications under the Act of 1873. The exceptions 
contained in S. 5 of Act IX of 1871 applied only to cases dealt 
with under the general Act of Limitation. And, in the absence of 
a special provision applicable to special laws, the general rule that 
when limitation once begins to run, it continues to run, was^ 
applicable.®^ 

905. Under Act IX of 1871, the rule was that special and 

local kews of limitation were not to be affected 
Act XV of 1877, general law; but, S. 6, Act XV of 

1877, provided that ^'nothing herein con¬ 
tained shall affect or alter the period so prescribed*’; and, these 
words were taken to mean that the "'periods prescribed” by the local 
or special laws remained unaltered by Act XV of 1877, but the 
computation of such periods was subject to the rules prescribed by 
the Limitation Act for computing the period of limitation.®® It 
was thus held in Behari Loll Mookerjee v. Mungolanath,^’^ that 
though by S. 6 of the Limitation Act, 1877, nothing in that Act affect¬ 
ed the period of limitation prescribed by any special or local law for 
any suit, apx>eal or application, still the rules prescribed by thait 
Act for computing the period of limitation were applicable to such 
suit, appeal or application. In this way, the general provision^ 
in S. 5 of Act V of 1877 was applied to a suit for which limitation 
was specifically provided in S. 30 of Bengal Act VIII of 1869.®® 
Likewise, the general provisions of S. 12, Act XV of 1877, and of 
S. 19, Act XV of 1877, have been held applicable to applications 
and suits under Act VIII of 1869.®® Similarly the general provi- 

32. Par an Chunder v. Mutty Lai, 4 Cal. 50=2 C.L.R. 543. 

33. Kashikant Bhattacharjee v. Rohini Rant, (1880) 6 Cat. 325=7" 
C.L.R. 342 (F.B.); Overruled IVoom^sh v. S'oorjee, 5 Cal. 713. 

34. (1876) 1 All. 254. 

35. (1880) 3 Mad. 92. 

36. Behari Loll v. Mungolanath, (1879) 5 Cal. 110=4 C.L.R. 371. 

37. 5 Cal. 110=4 C.L.R. 371 (Compared S. 6 of Act IX of 1871 and 
S. 6, Act XV of 1877). 

38. Golap Chand v. Krishto Chunder, (1879) 5 Cal. 314; Folld. in 
Nijahutoola v. Wazir AH, 8 Cal. 910=10 (3.L.R. 333 and Khetter Mohun 
V. Dinabashi, 10 Cal. 265 (Cases under S. 77 of Registration Act, III oF 
1877) ; also see Khoselal v. Gunesh Dutt, 7 Cal.' 690. 

39. Behari Lai v. Mungolanath, 5 Cal. 110 (S. 12 applied) and". 

Parbuttinath v. Tejontoy, 5 Cal. 303 (S. 19 applied). 
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sions of S. 14 taken together with S. 6 of the Limitation Act XV of 
1877 were held applicable in computing the period prescribed by the 
Bombay District Municipal Act (Bombay Act VI of 1873), S. 86.'*® 
In Girjanath v. Ram Narain Das,‘^^ the plaintiff was allowed under 
S. 14 of the Limitation Act to deduct the period during which he 
was bo^ fide seeking redress from the revenue authorities who had 
no jurisdiction to deal with the question raised by him. But, a Full 
Bench ruling in Nagendra Nath v. Mathura Mohun,^ held the 
provisions of S. 14 of Act XV of 1877 not applicable to suits for 
arrears of rent under Act X of 1859. A Full Bench of the Mad¬ 
ras High Court held in Veeranvma v. Abbiah*^ that the 
Registration Act, 1877, being a special Act complete in itself, the 
provisions of Limitation Act, S. 7„ did not apply to suits instituted 
under S. 77 for a decree directing a document to be registered. 
This was followed in Appa Rau v. Krishnamurthi,^* where S. 5 of 
the Limitation Act was held inapplicable to suits brought under 
S. 77 of the Registration Aut. The principle laid down in the 
Calcutta Full Bench, 18 Cal. 368, was followed in Abdul Hakim 
V, Latifunnessa,^^ where S. 14 of the Limitation Act was held to 
have no application to a suit under S. 77 of the Registration Act. 

Some difficulty arose in the application of the above principle 
because there was a difference of opinion as Xo which of the pro¬ 
visions of the Limitation Act were general®; and, a question 
frequently came up for determination whether any particular Act 
was a “special’* or “local” law, within the meaning of S. 6 of the 
Limita,tion Act,^^ e.g., the Code of Civil Procedure was not held 
to be a special, nor a local law, and the general provisions of the 
Limitation Act were deemed applicable to the limitation clauses of 
the Civil Procedure Code.^® In some cases the period named was 
held not to be a period ”prescribed** for purposes of limitation 


40. Guracharya v. The President, Elelgattm Tozvn Municipalities, (1884) 
8 Bom. 529. 

41. (1892) 20 Cal. 264. 

42. (1891) 18 Cal. 368 (F.B.) ; Reid, on Poulson v. Madhusudan, 

B.L.R. Sup. Vol. 101=2 W.R., Act X, 21; uplield in Unnoda Perscmd^ 

V. Kristo Cootnar, IS B.L.R. 60=19 W.R. 5 (P.C.). 

43. (1894) 18 Mad. 99 (F.B.) (S. 7 not applied to a suit under 
S. 77, Registration Act). 

44. (1896) 20 Mad. 349=7 M.L.J. 94. 

45. (1903) 30 CslI. 532; cf. Suraj Bali v. Thomas, 1905 A.W.N. 

175=28 All. 48 (Registration Act held not to be a complete Act) ; als<> 
compare Beni v. Dharaka, 23 All*. 277. 

46. Girija v. Patani, 17 Cal. 263 (approved in Akhoy v. Be joy, 29 
Cal. 813) and Veeramma v. Abbiah, 18 Mad. 99 (F.B.). 

47. Peary Mohun v. Anunda, 18 Cal. 631 (634) and Mt. Phoolbas v. 

^Joffeshur, 1 Cal. 262 (P.C.). 

- 48. Tamisuddin v. Ashrub Alt, (1904) 31 Cal. 647=8 C.W.N. 446 

Ramdhan v. Rant Kumar, (1890) 17 Cal. 926. 








980 


The Indian Limitation Act. 


[S. 29 


under the particular statute, e.g., S. 48, Civil Procedure Code.*® 
The provisions of S. 18, Act XV of 1877,, were applied to suits 
under the special Madras Act II of 1864.®® But, in Raman Naidu 
V. Bhassoori Sanyasi,^ it was observed thalt under S. 6 of the Limita¬ 
tion Act, any period of limitation prescribed by special or local law 
was not aifected by anything contained in that Act. Consequently, 
in a suit by person aggrieved by proceedings under Madras Act 
II of 1864, S. 59, to cancel a revenue sale on the ground that a 
revenue officer wrongfully sold the property in collusion with the 
purchaser, it was held that such a suit must be brought within the 
period of limitation specially provided by that section.^ A view 
has been held that these general provisions and exceptions by 
modifying the periods of limitations prescribed by local and special 
Acts, “affected” the period prescribed in the sense of altering it.® 
It was expressly provided in S. 1, that Ss. 2 to 25 shall not apply 
to Act IV of 1869, and Madras Regulation VI of 1831. This was 
taken to imply that Ss. 2 to 25 were applicable to suits under other 
special laws.* 

906. The result of the two Full Bench rulings in Nogendro 

V. Mathura,^ and Veeramma v. Abhidh,^ 
Present Act. noticed in last paragraph, was that where 

a special or local Act was complete in itself, the general provisions 
of Act XV of 1877 did not govern a suit under the special or local 
law.’^ A conflict arose where a particular Act was held to be con¬ 
sidered complete or incomplete according to the view taken by 
different High Courts, or Benches.® The Madras High Court 

49. Subbarayan v. Natarajan, 45 Mad. 785; see Dr. Pal’s Limitation 
Act, p. 453. 

50. Venkata v. Chengadu, 12 Mad. 168 (F.B.). 

1. (1903) 26 Mad. 638. 

2. Raman Naidu v. Bhassoori, supra. 

3. Mt. Phoolbas v. Joggeshur, 25 W.R. 285 (288) (P!.C.) and 

Girija v. Patani, 17 Cal. 263 (265) ; compare Harihar v. Ganendro, 9 
C. W.N. 1025 (S. 19 held not to affect or alter the period) ; also see Abu 
Backer v. Secretary of State, (1909) 34 M[ad. 505f—20 M.L.J. 283 (F.B.) 
and Lingayya v. Chinna Narayana, (1917) 41 Mad. 169=33 M.L.J. 566 
(F.B.) (General provisions of the Limitation Act affecting the provisions 
of Special or Local Act). 

4 . Rama Rqw v. Venkatesa, 5 Mad. 171 (F.B.) (S. 19 applied to 
summary applications under Special and Local Laws). 

5. 18 Cal. 368 (F.B.). 

6 . 18 Mad. 99 (F.B.). 

7. Unnoda Persaud v. Kristo Coomar, (1872) 19 W.R. 5 (P.C.); 
Raja of Pittapore v. Venkata Subba, (1913) 14 M.L.X. 427=21 I.C. 295 
(Madras Estates Land Act) ; Krishna Dayal v. Abdul, (1917) 40 I.C. 13 
=2 P.L.J. 402 and Rangacharya v. Dasacharya, (1912) 37 Bom. 231. 

8 . Appa Rau v. Krishnamurthi, 20 Mad. 249 (Registration Act, a 
complete'Code') ; Abdul v. Latifunnessa, 30 Cal. 532 (Limitation Act not 
applied to suits provided for by Registration Act). 
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held that the Provincial Insolvency Act, III of 1907,, was a com¬ 
plete Code in itself, and S. 12 was, therefore, not applicable to 
appeals thereunder.® The Forest Act and Companies 
have, likewise, been held to be complete Acts, independent of the 
general provisions of the Limitation Act. But, the Allahabad 
High Court has held that the Registration Act, 1877,^=2 ^nd, the 
Provincial Insolvency Act'® also are not a complete body of law, and 
the general provisions of the Limitation Act would apply to cases 
under these special Acts. This decision was followed in Ganga- 
ram v. Lakshmipathi,'^’^ by the Nagpur Judicial Commissioner’s 
Court, and in a Punjab case of Ram Ktshen v. Umrao?-^' 

In Act IX of 1908, the S. 29 originally ran as follows:— 

Savings. “(1) Nothing in this Act shall— 

(а) affect the Indian Contract Act, 1872, S. 25; 

(б) affect or alter any period of limitation specially prescri^hed for 
any suit, appeal or application by any special or local law now or hereafter 

in force in British India. 

(2) Nothing in this Act shall apply to suits under the Indian Divorce 
Act (IV of 1869). 

(3) Sections 26 and 27 and the definition of ‘easement’ in S. 2 shall not 
apply to cases arising in territories to which the Indian Easaments Act,. 
1882, may for the time being extend.” 

We have noticed above, that there was considerable conflict 

in cases under Act IX of 1908, and under 
Conflict of views. both in consequence of the difficulty 

of maintaining if certain special laws were complete in themselves,, 
and also whether the general provisions of the Limitation Act 
affected or altered those provisions.'-® It was held by a Full Bench 
of the Madras High Court in Abu Backer v. Secretary of State, 
that the Madras Forest Act is a special and local enactment, and 
the application of S. 12 of ithe Limitation Act to appeals under 
the Act affects the period prescribed by that Act, within the mean¬ 
ing of S. 6 of the Limitation Act. The view of Shepherd, J., in 
Veeramma v. Abbiah,^^ was held to be right and, the Full Bench 

9. Littgoyyci v. Chittna Nayaycuia, 41 Mad. 169—33 M.L.J. 566 (F-B.). 

10-11. Abu Backer v. Secretary of State, 34 Mad. 505=20 M.L.J. 
283 (F.B.). 

12. Compare v. Thotnas, 28 All. 48; Followed Beni v. Dharaka 

23 All. 277 (Registration Act and N.W.P. Rent Act XII of 1881, Ae/a, not 
a complete Code) ; also see Kuntara v. Sithala, 20 Mad. 476 (Madras Rent 
Recovery Act, held to be a complete body of law). 

13. Dropadi v- HiraJal, 34 All. 496 (F.B.) (O.R. 33 All. 738). 

14. (1913) 20 I.C. 258=9 N.L.R. 91. 

15. (1916) 33 I.C. 730 (Punj.). 

16. See Sections 90S and 906 above. 

17. 34 Mad. 505=20 M.L.J. 283=5 I.C. 884. 

18. (1895) 18 Mad. 99 (F.B.). 
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took the view that whether the Act is a special or local law, or 
whether in dealing with a special subject, it was intended, so far 
as the provisions of the Act went, to be a complete body of law, 
the application of the general provisions of the Limitation Act 
would “affect”, even if it would not **alter^' the period prescribed by 
special laws, and therefore they could not be applied to special or 
local laws.^-® The principle was upheld in the later Full Bench 
case of Lingnyya v. Chinna Narayana}^^ and S. 78, Act V of 1920, 
specifically provided that 

“tlie provisions of Ss., 5 and 12 of the ‘Indian Limitation Act, 1908, shall 
apply to appeals and applications under this Act,, and for the purpose of the 
said S. 12, a decision under S. 4 shall be deemed to be a decree”. 

907. AMENDING ACT X OF 1922.—The conflict of view 
noticed in the previous paragraphs continued even under Act IX 
of 1908 down to 1922, when the Legislature amended S. 29 of the 
Limitation Act, 1908, by inserting sub-S. (2). 

Reasons for the The Select Committee gave the follow- 

change. ing reasons for the change:— 

■“Wc have carefully considered each section in Parts II and III of the 
Act for the purpose of deciding whether it should apply to periods of 
limitation prescribed by special or local laws or not. We think provision 
should be made that S. 4, Ss. 9 to 18 and S. 22 should apply, unless they 
are expressly excluded by the special or local law, and that the remaining 
provisions of the Act should not apply. This will, of course, not preclude 
amendments of special or local laws with a view to the application of such 
provisions .”—Gazette of India-, 1922, Part V, p. 74. 

The effect of this change, as bearing on Ss. 3, 4, 5, 6, 12, 14, 
15 and 18 has been already noticed under these respective sections. 

It would be noticed that the words “affect or alter,” which had 
given rise to so much confusion, and conflict of views does not 
find a place in the amended section as it stands now. 

The Amending Act came into force from 5th March, 1922 
(X of 1922), from which date the general policy has been to pro¬ 
vide for the application of the general provisions of the Act to the 
periods of limitation prescribed by special or local laws. 

“Sections 3 and 4, also 9 to 18, and 22 of the prestnt Act apply, even to periods 
of limitation prescribed under any local or special law, but only in so far 
as, and to the extent to which they are not expressly -excluded by such special 
or local law. 21 The remaining sections do not apply except in cases where 
the special or local laws exclude some of the above-enumerated sections”.** 


19. Abu Backer v. Secretary of State, (1909) 34 Mad. 505 (511)—20 
AI.L.J. 283=5 I.C. 884; see Mitna’s Limitation Act, Vol. II, p. 1025. 

20. (1917) 41 Mad. 169=33 M.L.J. 566 (F.B.) ; compare Rantaszvami 

Pillai V. Venkateswara, (1918) 42 Mad. 13=35 M.L.J. 531; also see and 
c.i.*B\hairo Prasad v. 5". P. C. Dass, (1919) 51 I.C. 113 17 A.L.J. 787 

(The principle underlying S. 4 was applied). ^ . 

21. Rezvachand Fateh Chand v. Karachi Municipality, (1925) 90 I.C. 

44 (Sind) . 

22. Mitra’s Limitation Act, Vol. I, pp. 303-304. 
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Under the old S. 29, none of the provisions of the Limitation Act 
were applicable unless they were expressly included by the special 
or local Act. Under the new S. 29 some of them are appliciable 
without being expressly included unless they are expressly excluded. 
The rest remain, as before, applicable only when they are expressly 

included.^* 

TITLE II: SCOPE OF THE SECTION. 

908. SUB-SECTION (1). —Sub-section (1) (a) of Act IX 
of 1908 corresponded to a portion of S. 2 of Act XV of 1877. 

Sub-section (1) {b), as originally framed, embodied the pur¬ 
port of S. 6 of the Act of 1877. 

Sub-section (1) (o) of the present Act omits as unnecessary^ 
the other portion of S. 2 of the Act of 1877 in view of the pro¬ 
visions of the General Clauses Act, 1899, S. 6 (a), (c) and S. 8. 

Saving of s. 25 of This sub-section only declares the old 

the Contract Act. law on the subject.^^ 

“The principle which is expressed in S. 25, Cl. (3) of the Contract Act. 1872, 
is not one altogether new to our Courts. ”20 

A suit is not barred which is brought on a bond executed, in con¬ 
sideration of a barred debt, after the expiration of the period pres¬ 
cribed for its recovery.^'^ An “account stated” in the true sense 
is where several cross claims are brought into account on either 
side, and are set off against each other and a balance is struck. 
The consideration for the payment of the balance is the discharge 
on each side. Such an account stated certainly evidences a new 
contract on which a suit can be based.^" An acknowledgment in 
writing signed by a debtor provides a fresh period of limitation, 
only if it is made before the period of limitation expires.^® Aften* 
the period expires, nothing short of a fresh contract will revive the 
debt and provide a fresh period of limitation.^® Acknowledgments 
have frequently been construed by the Indian Courts and have 
always been held to be insufficient to create a new contract,®® But, 
where besides the acknowledgment of a time-barred debt, the new 


23. Madhorao Ghatate v. Balaji, (1925) 91 I.C. 563 (Nag.). 

24. Heera Lall v. Dhunput Singh, 4 Cal. 509=3 C.L.R. 554. 

25. Ibid., 4 Cal. 500 (508). 

26. Raghoji Bhikaji v. Abdul Karint, 1 Bom. 590. 

27. Ganga Parshad v. Ram Dayal, (1901) 23 All. 502. 

28. Ibid. 

29. Ibid. 

30. Ramji v. Dharma, 6 Bom. 683; Chowksi Himut 

Ackru^t Lai, 8 Bom. 194 (F.B.) ; Ranchoddas V' 1.^', 

Gobind Das v. Sarju Das, 30 All. 268=5 A.L.L 274—A.W.N (1^8) 1^, 
Dukhi V. Mahomed BikhM, 10 Cal. 284=13 C.L.R. ^5 (F.B.) ; Debt Pro^ 
sad v. Ram Golam, 25 I.C. 89=19 C.L.J. 263; see S. 19, ante. 
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contract entered into assigned a several liability for one-third of 
tlie debt to each of the three branches of the family in substitution, 
for the previously existing joint liability for the total sum, this 
limitation of liability was held to be in itself a good consideration- 
which would support a new contract apart altogether from the 
provisions of S. 25 of the Contract Act.®^ 

909. SUB-SKCTION (2).—This sub-section has set at rest 
many of the points upon which conflicting decisions were given 
both prior to Act IX of 1908, and even after up to 1922, when the 
Amending Act X of 1922, was passed. See para. 907, ante, explain¬ 
ing the reasons for the change, and the effect of the amended 
provision. 

910. Section 29 of the Limitation Act makes the general 

provisions of the Limitation Act contained 

Express exclu- g 4 ^ £3 9 jg £ 22 of the Act 

applicable in computing the period of 
limitation prescribed by any special or local law, subject, however,, 
to the important proviso that any of such provisions ^^are not ex¬ 
pressly excluded by such special or local law’\^^ Section 167 of 
the Municipal Act, in plain and unambiguous terms prevents the 
claimant from commencing his suit after six months from the date: 
of the Act complained of and thereby expressly excludes the time 
being extended under S. 15, cl. (2) of the Limitation Act.®^ The 
provision contained in S. 167, B. D. Municipal Act, III of 1901, 
relating to notice and the special period of limitation laid down 
therein for suits against the Municipalities is binding on the Crown.®^ 
Plaintiff suing under S. 167, Municipal Act, is entitled to add the 
period for notice to six months' time.®^ But, S. Ill (h) of the 
United Provinces Land Revenue Act, which authorizes the parti¬ 
tion Court to take action by requiring the party concerned to insti¬ 
tute, within three months, a suit in the Civil Court for the deter¬ 
mination of such question does not expressly exclude the application 
of S. 4 of the. Limitation Act to such cases.®® The general provi- 

31. Ram Bahadur Singh v. Damodar Pershad, (1921) 60 I.C. 514. 

32. Rezvachand Fatehchand v. Karachi Municipality^ (1925) 90 I.C. 44 
(Sind) . 

33. Ibid., 90 I.C. 44 (45) ; Reversed on appeal 122 I.C. 398 (Sind). 

34. Secretary of State v. Municipality of Karachi, (1931) 131 I.C. 
181=1931 Sind 55 (Referred on Secretary of State v. Mathurahai, 14 Bom. 
213; also see Kx parte Postmaster-General: In re Bonham, (1879) 10 Ch. 

595. 

35. Rezvachand Fatehchand v. Karachi Municipality, 122 I.C. 398= 
1930 Sind 93. 

36. Mt. Dhanpati Kuer v. Kandhaiya Baksh Singh, (1930) 127 I.C. 
28=1930 Oudh 371=7 O.W.N. 586; Cf. Narendar Bahadur v. Motilal Singh, 
11 O.C. 114; compare Mukhtcur Ahmad v. Barati Lai, 25 I.C. 316=17 
O.C. 224=1 O.L.J. 335 {Held, that the conditions and qualification for grant 
of jurisdiction to Civil Court must be strictly complied with) ; also see 
and cf. Nurul Hassan v. Sarju, (1918) 43 I.C. 473 (Oudh). 
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sion of S. 52 of the Ordinance (2 of 1932) cannot have the 
effect of applying S. 5 of the Limitation Act in the case of an appeal 
from a special Judge, in view of S. 29, Limitation Act.®^ But, 
where a land acquisition officer refuses to make a reference to a 
Court under S. 18 of the Land Acquisition Act,, the person who makes 
an application under S. 18 of the Land Acquisition Act for a 
reference to be made to the( Court is entitled to exclude, under 
S. 12 of the Limitation Act, from the period of limitation the time 
spent in obtaining a copy of the award of the Collector.^® The 
Lahore High Court has taken a different view in Nafis-nd-din 
V. Secretary of State ,where Broadway, Ag. CJ., and Bhide, J., 
have held that S. 12 of the Limitation Act does not apply, in com¬ 
puting the periods of limitation prescribed for an application under 
S. 18 (1), Land Acquisition Act, 1894, and therefore, the time 
requisite for obtaining a copy of the award, cannot be deducted in 
computing the periods laid down by sub-S. (2) of S, 18 of that 
Act. The Bengal Tenancy Act, VIII of 1885, S. 184, prescribes 
period of limitation, but does not exclude application of S. 14 of 
the Limitation Act, which provides not the period of limitation but 
means to compute that period which is an entirely different thing."*® 
The Sikh Gurdwara Act does not expressly exclude S. 4 of the 
Limitation Act, and so its applicability cannot be barred in the case 
where the managing committee of a Gurdwara takes proceedings 
under S. 28, Gurdwara’s Act, and brings a suit for possession.^*^ 
However, when a suit for possession fell within the purview of an 
article of the Limitation Act, and also within a provision of the 
Central Provinces Tenancy Act, the special article in the Central 
Provinces Tenancy Act was held to prevail over the general pro¬ 
vision of the Limitation Act.^^ The Rangoon High Court has 
held in Ma Than May v. The Bailiff*^ that by reason of the express 
terms of S. 29 (2) (a), Limitation Act, S. 4 of the said Act which 
provides that where the period of limitation prescribed for any 


37. Nil Ratan v. Emperor, 1933 Cal. 124=60 Cal. 571=143 I.C. 802= 
34 Cr.L..J. 633. 

38. Miss Burjorjee v. Special Collector of Raugouu, (1926) 96 I.C. 
110=1926 Rang. 135=5 Bur. L. J. 26; cf. 9 Lah. 244. 

39. 1927 Lah. 858 (2)=104 I.C. 397!=9 Lah. 244; Relied on Bhagwan 
Das v. Collector 'of Lahore, (1904) 79 P.R. 1904=133 P.L.R. 1904. 

40. Sati Prosad v. Gohinda Chandra, 1929 Cal. 325=33 C.W.N. 227 
=56 Cal. 805=121 I.C. 673; cf. Gangadhar v. Secretary of State, (1918> 
47 I.C. 524 (Cal.) [Section 15 (2), Limitation Act, not applied to a suit 
under S. 104-H, Bengal Tenancy Act] ; also see and cf. Secretary of State 
V. Shib Narain Hazra, (1918) 47 I.C. 502 (Cal.) Ditto. 

41. Jiwan Singh v. Managing Commissioner, Gurdwa/ra TahU Sahib, 
1930 Lah. 800=132 I.C. 377. 

42. Ram Rao v. Gulab Rao, (1927) 105 I.C. 431=10 N.L.J. 246. 

43. 134 I.C. 223=9 Rang. 150=1931 Rang. 209. 

124 
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suit, appeal or application, -expires on a day when a Court is closed, 
the suit, appeal or application may be instituted, preferred or made 
on the day that the Court re-opens applies to applications under 
S. 68, Provincial Insolvency Act.^ In the Provincial Insolvency 
Act there is no provision expressly excluding- the applijcability of 
S. 4 to the applications under S. 68.^® Prior to 1922, in Punjab, 
the Provincial Insolvency Act was held not a complete Code and 
so general provisions of Limitation Act were applied.^® In Dro- 
padi V. Hiralal^"^ a Full Bench of the Allahabad High Court 
observed that 

“the general provisions of the Limitation Act are founded mainly upon equi¬ 
table considerations which apply as much to periods of limitation prescribed 
by special Act as to periods of limitation prescribed by the Limitation Act 
itself”. 

^*Express exclusion'' means exolusion by express reference to the 
section and not as a result of a logical process of reasoning.^ See 
Sati Prasad v. Gohinda Chandra.^^ The provisions of S. 29, 
Limitation Act, are applicable to proceedings under the Income- 
Tax Act, and time spent in obtaining copy is to be excluded.®® 
In a case under Limitation Act, IX of 1908, prior to 1922, it was 
held that S. 6 of- the Limitation Act prima faerie applies only to 
period of limitation prescribed in the schedule of the Limitation 
Act. It does not, therefore, apply to a suit brought under S. 69, 
sub-S. (4) (1) of the Central Provinces Land Revenue Act, the 
limitation for which is provided in the sub-section itself.'^* Section 14 
of the Limitation Act was not held to apply to compute limitation 
under S. 77, Registration Act, for a suit to enforce registration.^ 
A similar view has been held by the Nagpur Judicial Commis- 


44. Ma Than May v. The Bailiff, 134 I.C. 223—9 Rang. 150—1931 
Rang. 209; cf. Kopparthi v. Araveti, (1918) 44 I.C. 805=41 Mad. 169= 
33 M.L.J. 566 (F.B.). ' 

45. Ibid.; Followed Abu Baker v. Secretary oj State, 5 I.C. 884=34 
Mad. 505 (507) =20 M.L.J. 283 {Held, that the general provisions of the 
Limitation Act, extending the period of special law, affect” that period. 

46. Waryam Singh v. IVadhuja, (1918) 46 I.C. 588=89 P.R. 1918. 

47. 16 I.C. 149=34 All. 496 (503)=10 A.L.J. 3. 

48. Rewachand Fatehchand v. Karachi Municipality, (1930)^ 122 I.C. 
398=1930 Sind 93; Reversed on appeal, ibid., 90 1.(3. 44=1925 Sind 322. 

49. 121 I.C. 673=56 Cal. 805=33 C.W.N. 227=1929 Cal. 325 (An 
express exclusion means an exclusion by express w-ords, i.e., by express 
reference to the section) . 

50. Muhd, Hazat-Haji Muhd. Sardar v. Commissioner of IncQme-tax, 
117 I.C. 881=1929 Lah. 170; also see Mohan Lai Hardeo Das v. Commis¬ 
sioner of Income-tax, 9 Pat. 173=1930 Pbt. 14=122 I.C. 810. 

1. Balkrishna Laxman v. Bala, (1918) 46 I.C. 879 (Nag.) ; also see 

Lakshman v. Keshz^a Rao, (1923) 73 I.C. 1021^ 1923 Nag. 306. 

2. Khagendra Nesrayan v. Bamini, (1920) 54 I.C. 228=24 C.W.N. 29; 
and Kalimuddia v. Sahibuddin, (1920) 54 I.C. 705 (F.B.). 
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sioner’s Court in Faielal v. Mt. Siti,^ where it was held that the 
period occupied in prosecuting such a suit in a wirong Court can¬ 
not be excluded in computing the period of limitation prescribed 

by law. 

911. It has been pointed out in Madho 
Remaining provi- ^ Balaji,^ by the Nagpur Judicial 

sions. Commissioner's Court, that 


“the amendment of S. 29 of the Limitation Act in 1922 did not restrict 
its j^cope but extended it. Under the old S. 29 none of the provisions 
of the limitation Act were applicable unless they were expressly included 
by the special or local Act. Under the new S. 29 some of them are applicable 
without being expressly included unless they arc expressly excluded, the 
rest remain, as before, applicable only when they are expressly included”." 

Section 29 (6) of the Act only means that the remaining provisions 
of the Act, if they are to apply, are to be specially applied. They 
will not be applied by force of the Limitation Act itself ; and, as 
the Limitation Act is specially applied by S. 185 (2), Bengal 
Tenancy Act, to suits governed by Sch. Ill of the latter AcL 
Ss. 19 and 20 of the Limitation Act are applicable to such suits. 
Sections 4, 9 to 18, and 22 are specifically made applicable so far 
as they are not expressly excluded.The amendment made in 
S. 29 of the Limitation Act, 1922, merely means that such sections 
as 19 and 20 are not to apply by virtue of the Limitation Act, an 
that if they are to apply, the grounds for applying them are to e 
found in the special or local Act itself ; but that section is not to be 
construed as intending to cut down whatever is provided by any 
special or local law either by express words or by clear intention. 
The position as regards the applicability of Ss. 19 and 20 of the 
Limitation Act to the special limitation of the Bengal Tenancy ct 
has been thus explained:—Under the Act of 1885, 
which imposes a special limitation is S. 184, which applies c 
to cases of a certain class, viz., suits for rent of a patni. 


“In S. 185, the then Limitation Act of 1877 was referred to; Ss. 7. 8 an^d 
9 were declared not to apply; but subject to the provisions o . 1077 

other provisions were declared to apply. In 1908 however ‘ 
was amended and by the operation of the General Clauses Act, the refer nc 
to the provisions of the Act of 1877 must be laken as references ^ 
responding provisions of the Act of 1908. In 1922 again the Ltmitation 


884=1926 Nag. 126. 
563=1926 Nag. 236. 


Barha^ndeo Singh, (1930) 126 I.C. 299 (302)=1930 


3. (1925) 89 I.C. 

4. (1925) 91 I.C. 

5. Ibid. 

6. Hasan Imam v. 

Pat. 301=9 Pat. 747. 

s' ^Waeed Alt Khan v. Brojendra Kumar, (1933) 141 
Cal C W N. 833: Reid, on Hasan Imam v. Barhamdso S.ngh. 

126 I.C. 299=1930 Pat. 301=9 Pht. 747. 
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Act of 1908 was amended by an alteration of the provisions of S. 29 of the 
Act, and S. 29 by its second clause dealt with the question of a special 
or local law which prescribed the period of special limitation.”® 

Section 5 of the Limitation Act does not apply to appeals from 
Special Magistrates under S. 39 (2) of Ordinance II of 1932, 
because this provision is not expressly made applicable to appeals 
under the Ordinance.^-® 

912. SPECIAL OR LOCAL LAW.—In paras. 124-129, 

ante, -we have discussed the effect of the Limitation Act (Amend¬ 
ing Act X of 1922), which has amended S. 29 in its application 

to periods prescribed by all special or local laws. 

The question still remains as to what is and what is not a 
special law. It has been pointed out in para. 129, ante, that the 
Code of Civil Procedure is neither a special law nor a local 
law, therefoire a rule enacted in a general law of limitation was 
held applicable to applications under the Code of Civil Procedure.^^ 
The Code of Civil Procedure is a general law though it purports 
to deal only with procedure.'^ It was on this principle that S. 4 
has been applied to an application under S. 48, Civil Procedure 
Code (S. 230 of the old Code).^^ In Shiam Karan v. Collector, 
it was held, following an Oudh case,^® that cl. (3) of paragraph 11 

of the third schedule to Civil Procedure, includes the dase of an 

application under S. 48, Civil Procedure Code. Section 48., Civil 
Procedure Code, contains an unqualified prohibition against execu¬ 
tion of certain kinds of decrees more than twelve years old, and 
is not controlled by S. 15 (1), Limitation Act.^® 

913. The Sind Judicial Commissioner’s Court has observed 
in Shakoor Gany v. V oik art Brothers^^ that 

9. IVazed Alt Khan v. Brojendra Kumar, (1933) 141 I.C. 716=1933 
Cal. 90=36 C.W.N. 833. 

10. Nil Rafan v. Emperor, 60 Cal. 571=37 C.W.N. 195 (199) =143 
I.C. 802=1933 Cal. 124. 

11. Phoolhas V. Jogeshur, (1875) 1 Cal. 226=3 I.A. 7 (P.C.^ 
Folld. in Subharayan v. Natarajan, (1922) 45 Mad. 785=70 I.C. 396 
43 M.L.J. 168; also see Ratnana Reddi v. Bahu Reddi, (1912) 37 Mad. 
186=24 M.L.J. 96; cf. Moro Sadasiv v. Visaji, (1891) 16 Bom. 536. 

12. Daropadi v. Hiralal, (1912) 16 I.C. 149=34 All. 496 (500)=10 
A.L.J. 3 (F.B.); -cited in Secretary of State v. Shib Ncurain Hazra, 

(1918) 47 I.C. 502 (504)=46 Ca;i. 199. 

13. Peary Mohun Aich v. Anunda Churn, (1891) 18 Cal. 631; Doubted 
in A had Baksh v. Bahar Alij (1912) 14 I.C. 173—16 C.M/^.N. 721. 

14. (1919) 42 All. 118. 

15. Muhammad Abdul Karim v. Nawaz Singh, (1910) 13 O.C. 303. 

16. Ganeshi Lai v. Imtiaz AU, (1931) 132 I.C. 257; Reid, on Subba- 
rayan v. Natarajan, 70 I.C. 396 CHeld, that the Code of Civil Procedure 
should not be taken to be a special law for purposes of S. 29, Limitation 
Act) . 

17. (1931) 133 I.C. 77=25 S.L.R. 222=1931 Sind 124. 
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“The Limitation Act does not purport to revive claims which arc declared 

to be extingui^ed by lapse of time. It also docs 

English Statutes. not purport to affect the period of limitation 

provided by an English Statute, nor docs an 

English Statute come within the meaning of a local or special law referred 
to in S. 29 of the Limitation Act.” 

914. The rules made by the High Courts under their Letters 

Patent powers, or by virtue of the provisions 
Rules made by Civil Procedure Code, cannot also be 

the High Courts. regarded as “special or local laws'\^® It 

has been held in Chunilal Jethahhai v. Barot Dayabhai^^ and in 
Narsingh v. Sheo Prasad both Full Bench cases, that the High 
Court has no power by any rule that it may make to alter the period 
of limitation prescribed by the Limitation Act. It was held by the 
Rangoon High Court, in the Full Bench case of Ahdxd Ganny 
V. Mrs, Russel,^^ that R. 9 (2) of the Appellate Side Rules of 
Procedure of that Court is ultra i/ires in so far as it prescribes a 
period of limitation less than that prescribed in Art. 168, Sch. I of 
the Limitation Act. The Rangoon case has been relied upon in 
the recent Patna decision in the case of Mukund Mahto v. Niranjan 
Chakravarty^^^ where various schools of thought on this subject 
have been noticed. 

“The rules of the High Court do not come under the category of special 
or local laws. By special or local laws is meant, special or local legislative 
enactment for special or local circumstances.” 


915. SUB-SECTION (3).—“There was no corresponding 
. provision in Act XIV of 1859. It was first 

Suits under , < , , ^ io>7i r_r_ 


Divorce Act. 


introduced by Act IX of 1871. See Hay 
V. Gordon, (1872) 10 B.L.R. 301."^ In 

English law also there is no precise period of limitation prescribed 
for divorce proceedings. The Matrimonial Clauses Actt (20 and 
21 Vict.„ c. 85), S. 31, says that the Court shall not be bound to 
pronounce such decree, if the petitioner shall, in the opinion of 
the Court have been guilty of unreasonable delay in preventing or 
prosecuting the petition.”^* 

Although the Limitation Act is inapplicable, unreasonable 
delay in presenting or prosecuting a petition for dissolution of 
marriage has been held to be a ground for disallowing the petition, 
under the Divorce Act.^® 


18. Abdul Ganny v. Mrs. Russel, (1930) 8 Rang. 380—127 I.C. 161 
•(F.B.). 

19. 32 Bom. 14=9 Bom. L.R. 1138 (F.B.). 

20 . 42 I.C. 855=40 All. 1=15 A.L.J. 835 (F.B.). 

21. 8 Rang. 380=127 I.C. 161=1930 Rang. 228 (F.B.); Reid, on 
in Mukund Mahto v. Niranjan Chakravarty, 1934 Pat. 353. 

22. 1934 Pat. 353 (354)=15 P.L.T. 301=151 I.C. 107. 

23. Dr. Pal’s Limitation Act, p. 456. 

24. Ibid. ; see Browne and Powel's Divorce Law and Practice, 

25. WUUams v. IVjilliatns, (1878) 3 Cal. 688; see S. 14, Act IV of 

1869. 
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The Indian Divorce Act, it may be noted, is not applicable to 
suits by Mahonvedans or Hindus for a decree for nullity of marri¬ 
age, or for restitution of conjugal rights. The Act applies to 
cases instituted by persons professing the Christian religion, and 
residing in India at the time of commencing proceedings. In some 
cases domicile in India is also necessary (Act XXX of 1927 and 
S. 21 of Act IV of 1869). The Act applies to Brahmo, etc.,, 
marriages, under Act III of 1872, S. 17.^® 

Appeals from decrees in suits under the Indian Divorce Act are 

not excluded from the operation of the Indian 
Appeals. Limitation Act. They will fall under 

Art. 151, Sch. I, of the Act.^’’ 

916. SUB-CLAUSE (4).—This clause makes it clear that 
the provisions of the Limitation Act do not affect the Indian 
Easements Act, 1882. 

30. {Repealed by the Repeialing and Amending 
Act VIII of 1930.) 

The section had become unnecessary by lapse of time. A similar 
temporary provision in S. 2 (3) of the Limitation Act, XV of 
1877, was formally repealed by Act XII of 1891, when it was no 
longer of use. 

“The principle underlying the section is that wherever a later 
statute shortens a limitation period, parties must have reasonable 
time to enforce existing causes of action notwithstanding the 
statute.”^® 

3 I . {Repealed by the Repealing and Amending 
Act, VIII of 1930.) 

This section was first introduced to meet the difficulty created 
by the Privy Council iruling in Vasudevan v. Srinivasa, on the 
application of Art. 147 of the Limitation Act. An analogous pro¬ 
vision is now to be found in S. 15, sub-cl. (2) of Act XXI of 1930,’ 
providing a period of grace for suit for foreclosure or a suit for sale 
by a mortgagee.^® 

32!. {Repealed by S. 3 and Sch. II of the Second 
Repealing aiid Amending Act, XVII of 1914.) 


26. Mitra's Limitation Act, Vol. II, p. 1029. 

27. Ibid.; see S. 2, cl. (10) and A. v. B., (1898) 22 Bom. 612 
(617). 

28. Mitra*s Limitation Act, Vol. II, p. 1031. 

29. Ibid., p. 1033. 


TOPICAL INDF.X. 

PARAGRAPHS IN ANTIQUE-. PAGES IN ROMAN. 
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ABANDONMENT .. c 9 ,^ Rfi4 

of cascmcius alrca.ly ac.|..irc<l,-not an ••.ntcrruplion .-S. 26 . 864, 

of point of limitation in trial Court, its effect on duty of appellate 

of user,—not affecting casement already acquired—S. 26. 870, 939. 
of user—Prescriptive right lost through—, S. 26. 870, 939. 

Question of-, is one of intention.-S. 26, 

Term as applied to easements, meaning of—, b. 20. o/u, 
ABATEMENT 

of suit, or appeal,—Applications to set aside— S. 5 applicable. 152, 
166. 

ABSENCE aca A7n 

"Absent tram British /,,din”,-construed 

Constructive, of Foreign Princes, or Ruling Chiefs, S. . . 

• Defendants’,—time e.vcludcd in computing limitation,—S. 13. 455, 4/u 

Discontinuous,— Time excluded of period spent outside British India, 

of a defendant^from British India,—not suspending limitation under S. 9. 

of necessity to sue,-Time when not 9 346, 3by. 

of some of several defendants, from British India,—S. 13. 459, 4/4. 

Plaintiff’s,—not excepted,—S. 

Suit against Native Chiefs, —S.^13 . 458, 473. 

Termination of—, S. 13. 460, 475. 

when defendant represented by agent.—S. 13. 457, 4/5. 

absentee 

co-sharcr, not a trustee,—S. 10. 372, 390. 

absolute 

or qualified, grant of an easement.—S. 26. 842, 906. 

accessorial rights 

incident to ownership of land, not easements,—S. 26. 832, 891. 

accessory 

Easements.-distinguished from primary 

Rights,—Natural rights not acquired as easements, S. 26. 88 , 

ACCIDENTAL CIRCUMSTANCES 

included in “other cause of a like nature , —S. 14. 499, 514. 

ACCOUNT 

Books,—entries in—. Acknowledgment,— S . 19. 616, 635. 

Current, as an acknowledgment of liability,—S. 19. 641, 60 . 

in a Kofr/it 7 Aa,—Acknowledgment,— S. 19. 641, 665. 
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ACCOUNT— iContd.) 

of trust property,—Suit for,—S. 10. 393/ 411. 

stated,—with cross-items set off,—Acknowledgment,—S. 19. 616, 636- 

Two forms of,—S. 10. 395, 413. 

ACCRUAL 

of right to sue,— 

in cases of Mitakshara Sons,—S. 2. 51, 52; also see S. 19. 

ACKNOWLEDGMENT 

Account stated with cross-items,—S. 19. 616, 635. 

Admission in a written statement,—S. 19 . 615, 633. 

Admission in course of suit not inter partes, —S. 19 . 615, 634. 

Admission of debt in a draft will, not an—, 607, 627. 

Admission of liability must be clear,—S. 19. 593, 608; also 645, 672.. 

Agreement to refer to arbitration,—S. 19. 621, 639. 

A mere statement of fact does not amount to an,—S. 19. 593, 608► 

Application for filing a list duly signed,—S. 19. 593, 609. 

Application for adjournment of an execution sale,—S. 19. 593, 609. 

Application for adjustment under O. 21, R. 2,—S. 19. 593, 608. 

Application for postponement of a sale under a mortgage-decree,— 
S. 19. 593, 609. 

Application to enter satisfaction,—S. 19. 593, 609. 

A series of acknowledgments,—S. 19. 595, 611. 

Authority to make an—, See S. 19. Title V: Acknowledgment by 
whom”, 640. 

Balance standing against a debtor,—S. 19. 604, 618. 

"Before expiration of period”,—S. 19. 595, 610. 

Book entry mentioning interest,—S. 19. 604, 620. 

by agent duly authorised,—S. 19. 623, 642; also 624, 643. 

by an advocate or pleader,—S. 19. 632, 651. 

by a co-heir,—S. 19. 631, 650. 

by a director of a company,—S. 19. 635, 653. 

by an insolvent,—S. 19 . 633, 653. 

by a member of joint family, S. 21. 724, 772. 

by an official assignee,—S. 19 . 634, 653. 

by a person to be bound,—S. 19. 622, 640. 

by a Receiver,—S. 19. 633, 652. 

by Court of Wards,—S. 19 . 628, 647. 

by guardian of a minor,—S. 19 . 626, 644. 

by infant, invalid,—S. 19. 625, 644. 

by limited owners,—S. 21. 720, 768. 

by manager of a joint Hindu family,—S. 19. 629, 648. 

by member of joint Hindu family,—S. 21. 724, 773. 

by mere stranger not efficacious,—S. 19. 622, 640. 

by natural guardian of minor,—S. 19. 627, 646. 

by one of co-mortgagees,—S. 19. 630, 649. 

by partners,—S. 21. 706-708, 754, 755. 

by person who has ceased to have any interest,—S. 19. 643, 669. 

by person to be bound,—S. 19 . 622, 640. 

by principal debtor does not save limitation against surety,—S. 19^ 
622, 640; S. 21. 710, 764. 

by whom,—S. 19. 622, 640. 

by wife or lunatic husband,—S. 19 . 627, 646. 

Compromise to have rest of decree executed at a future time,—S. 19^ 
593, 609. 

Computation of new period,.—See S. 19. 

Conditional,—S. 19 . 650, 682. 
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Ill 

ACKNOWLEDGMENT— 

Cotifidontia' communication,—S. 19. 636, 656, 

Cumulative benefit of Ss. 4 and 19,—138, 153. 

Decree-holder’s right to execute a decree,—S. 19. 593, 608. 

Deposition given and signed by a partj* as witness,—S. 19, 607, 615, 

627, 634. 

distinguished from promise to pay,—S. 19. 603, 618. 

during period of grace,—S, 9. 598, 613. 

Effect of—, See S. 119. 

Endorsement by judgment-debtor of part payment,—S. 19. 587, 609. 

Endorsement of payment on a pro-note,—S. 19. 643, 671. 

Endorsement on a promissory note.—S. 19. 643, 671. 

Endorsement on back of a pro-note.—S. 19 . 643, 670. 

Entries in account-books,—S. 19. 607, 627; 616, 635. 

Entries in settlement records,—S. 19. 618, 637. 

Entry in plaintiff’s Bahi, signc<l by defendant,—S. 19. 604, 620. 

Formalities of an—, S. 19. 606, 626. 

for purposes of limitation and stamp Histingnished.—S. 19. 64L 664. 

from scries of letters,—S. 19. 617, 636, 

given during vacations—, S. 19. 597, 612. 

insufficient,—S. 19. 652-B, 689. 

in a will,—S. 19. 619, 638. 

in favour of minor creditor,—S. 6 , 279, 298. 

insufficient,—S. 19. 652-B, 689. 

Intention of person signing,—S. 19. 614, 632. 

in writing and signed,—S. 19. 607, 626. 

Mahlakhandi is an—, S. 19. 604, 619. 

may be addressed to a stranger,—S. 19. 636, 654. 

may be express or implied,—S. 19. 648, 678. 

meaning of conditional—, S. 19. 650, 682. 

Memorandum signed by borrowers drawn up as Ickha account,—S. 19, 
641, 665. 

must be a conscious admission of—, S. 19. 646, 67S. 

must be made wdthin prescribed period,—S. 19. 595, 610, 

must be of a subsisting liability,—S. 19. 646» 674. 

must be of the liability in respect c-f the property or right claimed.— 

S. 19. 637, 657, 

must import liability to plaintiff, S. 19. 637, 656. 

:ieed not be commlunicated to creditor,—S. 19. 637, 656. 

; need not be express,—S. 19. 647, 648, 677, 678. 

need not specify nature of right.—S. 19 . 648, 679. 

need not specify legal consequences.—S. 19. 649, 680. 

Nikash or balance sheet,—S. 19. 641, 665. 

not implying a promise to pay,—S. 19. 652-A, 686. 

Objection filed in answer to application for execution,—S. 19. 648, 679. 

of a debt, exceeding Rs. 20, requires stamp,—S. 19 . 641, 662. 

to be distinguished from a bond. S. 19. 641, 663. 

of a decree in a petition of insolvency,—S. 19 . 615, 633. 

of an existing debt,—S, 19. 645, 673. 

of a subsisting debt or liability,—S. 19. 646, 674. 

of barred debt,—S. 19. 601, 616. 

of debt.—S. 12 (1). 407, 423. 

of liability, by some of several judgment-debtors,—S. 19. 593, 608. 

explained,—S. 19. 644, 672. 

illustrative eases,—S. 19. 604, 618. 

meaning and effect of,—S. 19 . 644, 672. 
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ACKNOWLEDGMENT— {Contd.) 
of liability,— (Confrf.) 

onus on creditor to prove,—S. 19. 595, 611. 

to plaintiff addressed to third parties,—S. 19. 636, 637, 654-657. 

of mortp:agar’s title recorded in settlement papers,—S. 19. 595, 611. 

of payment by one of several joint-contractors,—S. 21. 705, 753. 

of the amount due under mortgage-deed,—S. 19. 593, 609. 

of the settlement of balance,—S. 19. 604, 619. 

of title,—Admission by mother of a Hindu manor,—S. 21. 704, 753. 

Oral e\idence when admissible,—S. 19. 639, 659. 

Partial payment of a debt due,—S. 19. 643, 671. 

Payments and—, Distinction between,—S. 20. 660, 701. 

Plaint signed by a vakil containing—, S. 19. 615, 634. 

Proof of—, General words applied to specific subject,—S. 19. 638, 658. 

Receipt passed by a debtor to his creditor,—S. 19. 604, 620. 

Repudiation of existing liability, not an—, S. 19. 652-B, 689. 

Requisites of an—, See S. 19: Title III to VIII. 586, 600. 

Sark hat admitting receipt,—S. 19. 604, 620. 

Second bond made reference to a former unpaid bond,—S. 19. 648, 

679. 

Signing of,—Authority of partners,—S. 21. 706-708, 754, 755. 

Statement by a debtor,—S. 19. 615, 634. 

Statement contained in a plaint,—S. 19. 615, 633. 

Subject to a condition,—S. 19 . 650, 682. 

Sufficiency of—, Ss. 19 and 20 distinguished,—S. 19. 643, 669. See 

S. 19—SUFFICIENT ACKNOWLEDGMENTS. 

Time for,—S. 19. 595, 610. 

Unconditional,—S. 19. 650, 682. 

Under English Law,—S. 19. 589, 604. 

Unsigned entries in defendant's account books not an—, S. 19. 616, 

635. 

Unstamped,—S. 19. 641, 662. 

What amounts to an—, S. 19. 644, 672. 

When a cause of action,—S. 19. 605, 621. 

Who are agents authorised to make,—S. 19, Tit. V. 622-635, 640-653. 
Who must make, S. 19, Tit. V. 622-635, 640-653. 

Who must sign,—S. 19, Tit. IV. 607-614, 626-632. 

Written statement admitting allegations in plaint,—S. 19. 615, 634. 

Written statement by judgment-debtor,—S. 19. 587, 609. 

ACQUIESCENCE 

in interruption of enjoyment, not impairing easement,—S. 26 . 874, 945. 

or submission to obstruction of easement,—S. 26. 875, 946. 

ACQUISITION 

by prescription,—See S. 28. 

direct, of easements, by positive prescription,—S. 26 . 843, 907. 

indirect, of ownership of property, by negative prescription,—S. 26. 
843, 907. 

Modes of acquiring easements,—S. 26. 879, 951. 

of ownership by possession,—S. 26.. 826, 888. 
of easements,—See EASEMENTS, S. 26. 
of title by long possession,—S. 28. 885, 956. 

ACQUISITIVE, OR POSITIVE PRESCRIPTION 
See S. 28. 899: Nature of Prescriptii/e Rights*. 

ACTS 

in pari materia ,— Rules as to construction, — S. 31. 25. 
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ACT 

Retrospective application of, Title III, p. 33. 

ACT XIV OF 1859 

S. 1, cl. IS and S. 19,—See S. 19. 582, 597. 

Historical retrospect,—S. 10. 6. 

Period of limitation not affected by holidays,—121, 136. 

S. 1, cl. 13,—Ss. 6 and 19,—Payments on account,—653, 692. 
Ss. 1 and 25,—Limitation Bill, 1841-1842. 884, 955. 

S. 2,—See S. 10. 351, 364. 

S. 3,—Corresponding provisions,—S. 28 . 903, 976. 

S. 4,—See S. 19. 582, 597. 

S. 19. 594, 609. 

S. 5,—S. 10. 351, 364. 

S. ‘9,—See S. 18. 555, 566. 

S. 11,—See S. 8, Act IX of 1908, 338. 

S. 13,—See S. 13. 452, 469. 

S. 14,—See S. 14. 462, 478. 

S. 20,—See S. 14. 468, 482. 

S. 20,—See S. 20. 653, 691. 


ACT IX OF 1861 

Historical retrospect,—S. 11, 7. 

ACT XIV OF 1862 

Historical retrospect,—S. 11. 7. 


ACT IX OF 1871 

Acquisition of easements under,—S. 26. 823, 884. 

Acquisition of title by long possession under—, S. 28. 885, 950 

Historical retrospect,—S. 12. 7. 

S. 5,—Closing of Court,—121, 137. 

S. 6,—Corresponding provision,—S. 29. 904, 977. 

S. 7,—See S. 8, Act IX of 1908. 339. 

S, 10,—See S. 10. 351, 365. 

S. 14,—See S. 13. 452, 469. 

S, IS,—See S. 14. 462, 478. 

S. 16,—See S. 15. 519, 531. 

S. 18,—See S. 17. 549, 558. 

S. 19,—See S. 18. 555, 566. 

S. 20,—See S. 19. 583, 598. 

S. 20,—See S. 19. 594, 609. 

S. 21,—See S. 20. 653, 692. 

S. 29,—Corresponding provision,—S. 28. 885, 957. 


ACT XV OF 1877 

Acquisition of easements under,—S, 26 . 824, 885. 

Historical retrospect,—S. 13. 8. 

S. 5,—Closing of Courts—121, 137. 

S. 6,—Period prescribed by special or local laws, £9 
S] 10,—See S. 10. 351, 365. 

S. 13,—See S. 13. 452, 469. 

S. 14,—See S. 14. 468, 482, 478, 482. 

S. 15,—See S. 15. 519, 531. 

S. 17,—See S. 17. 549, 558. 

S. 19,—Sec S. 19. 584, 599. 

S. 20,—See S. 20. 653. 693. 

S. 28,—Corresponding provision in—S. 28. 886, 957. 


905, 978. 
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ACT IX OF 1887 

S. 23—See S. 14. 511, 523. 

ACT IX OF 1908 

a consolidating Act,—S. 14. 8. 

a consolidating statute,—S. 16. 11. 

a consolidating and amending Act,—S. 1. 2; S. 45 . 47. 
Applicability of—, Title IV. 43. 
a statute of repose,—17, 13. 

Character and objects of—, 14, 8. 

Essence of a Code is to be exhaustive,—16, 11, 12. 

Extent of—, 46, 49. 

not applicable to applications to Court to perform its duty,—44, 46. 

ACT I OF 1929 

Amending S. 10,—398, 416. 

ADDITION 

after institution of suit, of new party,—S. 22. 773. 

by way of transposition,—S. 22. 738, 788. 

Change of capacity,—S. 22. 753, 807. 

Discretionary power of Court as to—, S. 22 . 731, 778. 

of new parties,—S. 22 . 740, 791. 

or substitution of a new party,—S. 22 . 734, 782. 

Power of Court to add a necessary party after time,—S. 22. 735, 783. 

re. suits by co-executors,—S. 22. 773, 838. 

re. suits by co-heirs,—S. 22. 771, 835. 

re. suits by co-owners,—S. 22. 772, 836. 

re. suits by heirs of mortgagee against mortgagor,—S. 22. 766, 827. 

re. suits by mortgagee against heirs of mortgagor,—S. 22 . 766, 828. 

re. suits by mortgagee on 'bond in his own sole name,—S. 22. 766, 827. 

re. suits by or against companies,—S. 22 . 763, 820. 

re. suits by or against firms,—S. 22. 761, 816. 

re. suits by or against idol or ten^ple,—S. 22. 770, 833. 

re. suits by or against joint Hindu family, S. 22 . 764, 821. 

re. suits by or against minors,—S. 22. 762, 818. 

re. suits concerning joint trustees,—S. 22. 774, 840. 

re. suits for partition,—S. 22 . 768, 831. 

re. suits for possession,—S. 22. 769, 832. 

re. suits for pre-emption,—S. 22 . 765, 824. 

re. suits for redemption of mortgage,—S. 22. 766, 828. 

re. suit for sale by mortgagee,—S. 22. 766, 829. 

ADEN 

part of British India,—53, 55. 

■* r 

ADJACENT SUPPORT 

Natural right to,—S. 26. 832, 891, 892. 

ADJECTIVE LAW 

• Law of limitation is,—18, 19, 13-20. 

ADJUSTMENT | 

• • 

of account, or Ruzti, —S. 19. 604, 618. 

of decree,—Fraudulent representation as to—, S. 18. 568, 581. 

ADMINISTRATOR 

See EXECUTOR. 

not a trustee,-^S. .10. 371, 387. • . . 
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ADMISSION 

made in a plan filed with a plaint,—S. 19. 607, 627. 

of appeal,— Ex parte order, open to reconsideration,—S. 5. 189, 195. 

of debt, in a drafit will,—S. 19. 607, 627. 

with qualification of payment or discharge,—S. 19. 647, 677. 

of existence of debt by a judgment-debtor,—S. 19. 593, 608. 

of liability,——clear and not left to inference,—See ACKNOWLKDG- 
MENT, S. 19. 593, 608. 

not equivalent to promise to pay,—S. 19. 645, 672. 

of unsettled accounts,—S. 19. 652-A, 687. 

ADOPTED SON 

Oaim of, under his adoptive father only,—S. 6. 270, 292. 

if a minor, entitled to benefit of S. 6. 270, 293. 

Right of suit by, commences with his adoption,—S. 6. 270, 292. 

Right of, not derived from adoptive mother,—S. 2. 51, 52. 

Title of, under Hindu Law,—S. 6. 270, 292. 

ADVANCES 

of money, suit to recover,—S. 10. 383, 399. 

ADVERSE POSSESSION 

of mutwalli,—S. 10. 397, 416. 

Right of prescription acquired by,—S. 28. 900, 972. 

ADVERTISEMENT 

for creditors to bring in claims,—S. 19. 652-A, 687. 

ADVOCATE 

Acknowledgment by an—, S. 19. 632, 651. 

AFFIDAVITS 

accounting for delay,—S. 5. 187, 193. 

AFFIRMATIVE 

Easements, S. 26. 843, 907. 

Prescription,—S. 28. 899, 969. 


Medical evidence as to,—S. 6. 
of majority, how computed,—S. 


241, 261. 

6. 238, 257; also see 234, 252. 


AGENT 

Acknowledgment by a duly authorised,—S. 19. 623, 642. 

and solicitors, not trustees,—S. 10. 369, 385. 

Authority of, express or implied,—S. 20. 689, 735. 

Presumption as to,—S. 19. 623, 643. 

Defendant represented by—, S. 13. 457, 473. 

'"duly authorised ",—Meaning of, explained,—S. 19. 6Zo, o4;j; a 


702, 748. 

payment by,—S. 20. 689, 735. 

Handwriting of,—Payment in,—S. 20. f77, 723. 

His authority need not be contractual,—S. 21. 703, /M. 

implied authority of, to acknowledge,—S. 19. 624, 043. 

must act within authority,—S. 20. 691, 7Z7. 

need-only be for payment,—S. 20. 692, 738. 

of person under disability,—S. 20. 702, 7^. 

Payment by-, See S. 20. 691, 692, 737, 738. 

Signature by—Expl. II, S. 19. 613, 

Test of validity of acknowledgment by,—b. 19. o43, 044. 


20. 
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AGREEMENT 

of parties, not excluding limitation,—S. 3. 67, 72. 

to refer to arbitration, whether an acknowledgment,—S. 19 . 620, 639. 

to refund price of property,—S. 23. 789, 851. 

AIR 

and light,—Right of easement to,—S. 26. 832 (3), 893; 854, 919. 

Lateral transmission over and from a neighbouring estate,—S. 26. 832.. 

893. 

AJMERE AND MERWARA 
Part of British India,—53, 55, 

ALIENATION 

of trust property,—Suit by trustee to recover,—S. 10. 392, 410. 
ALIENS 

Enemies,—Legal disability of—, S. 6 . 272, 293. 

ALTERATION 

in the document,—S. 19. 640, 661. 

in law,—Application for leave to appeal to P.C.,—S. 5. 149-B, 164. 

of dominant or servient tenements,—See EASEMENTS, S. 26. 

ALTERNATIVE REMEDY 


not appropriate, sufficient cause, —S. 5. 201, 215. 

not pursued bona fide—Sufficient cause, —S. 5. 201, 215. 

AMBIGUITY 

in language,—Rules as to construction,—31, 25. 
AMENDING ACTS 


Act 

Act 

Act 

Act 

Act 

Act 

Act 

Act 

Act 

Act 

Act 

Act 

Act 


XVII of 1914,—See 15 (1), 9. 

XVIII off 1919,—See 15 (2), 9. 

XXVI of 1920,—See 15 (3), 9. 

X of 1922,—See 15 (4), 159, 9, 172; also see S. 29 (2) 

XI of 1923,—See 15 (5), 9. 

XII of 1923,—See 15 (6), 10. 

XXX of 1925,—See 15 (7), 10. 

I of 1927,—See 15 (8), 10. 

IX of 1927,—See 15 (9), 10. 

X of 1927,—See 15 (10), 10. 

I of 1929,—See 15 (11), 10; also see S. 10. 398, 416 

XXI of 1929,—See 15 (12), 10. 

VIII of 1930,—See 15 (13), 10. 


/ 


907, 982. 


I 


AMENDMENT 

Discretionary power of Court re —S. 22. 757, 813 

in S. 5 of the Act,—148, 163. 

introducing new cause of action,—S. 22. 755, 810. 

of application made,—S. 3. 109, 123. 

of decree,—Delay in filing of appeal,—S. 5. 195, 200. 

re parties to an appeal,—S. 5. 196, 204. 

Review of judgment,—S. 5. 198, 209. 

unsuccessful attempt, sufficient cause,—S. 5. 201, 215. 

of plaint, after expiry of limitation,—S. 3. 99, 112 

of relief,—S. 22. 758, 813. 

re original cause of action allowed,—756, 812. 
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analogy 

p£ S. 14,—Sufficient cause,—S. 5. 200, 212. 

ancient lights 

Rights to light and air,—Easements,—S. 26, 854, 919 

ANDAMAN ISLANDS 

Part of British India,—53, 55. 

ANNOYANCE, AND NUISANCES 
See EASEMENTS; also see S. 26. 

APPARENT 

Easements,—S. 26. 845, 908. 


203» 


APPEAL ,, 

Admission of,—Beyond time,—Reasons for allowing extension recorded, 

-S. S. 188, 194. 

Ex part& order open to reconsideration,—o. o. J-ov, 

to Privv Council,"—S. 6. 252^ 272. ^ 

against order under S. 47, C. P. Code,—Claim suit,— Sufficient cause, 

S. 5. 201, 214. , ^ e c 

against sole respondent who was dead before date of filing, b. 

Application for leave to,—S. 6. 252, 271 ;S. 12 (2) ■ 

Barred by time,—Appellate Courts duty^S. 3. 78, 80, 8 . 

Court of,—Limitation Act applies to,—S. ^ 

Criminal,—Scope and application ^2. 410-41Z, 

Delay in filing of when excused,—S. 5. 195, ZUU. 

Dismissed as barred by time,—S. 5. 179, 185. c o and 

Exceptions applicable to-. See Ss. 5. 6, 7, 8 proviso to S. 9 and 

Ss. 13-21. c c 1 Q 6 20'i 

Filed by or against a wrong party,-S. 5. 196, 2Ub 

Filed in wrong Court,—out of time,—S. 5. 79, 197, 81, 2^. 

from decrees in suits under Divorce Act,—b. zy {d) . yio, wu. 

from original decree,—S. 5. 199, 210. ^ c i 

Ground of.—Point of limitation must be taken in,—S. 3. 55, 88. 

in a wrong Court,—Sufficient cause,—S. 5. 200, ZIZ. 

Letters Patent.-Unnecessary copies of <^XieTcause 

Memorandum of,— not signed by pleader by mistake, Sufficient , 

_c c 211 223, 

Omission of name of respondent by mistake,— Sufficient cause, 

S. 5. 211, 222. 

Pauper—* See PAUPER APPEALS,—S. 3. 110, 124; also see APPLL 

cItION for leave to APPEAL AS PAUPER. 

Preferred, —Copies of decree and judgment, S. 3. 107, llV. 

under local or special laws,—S. 3. 100, 113. 

on re-opening day,—S. 4. 135. * c ^ in? !2l 

Power to dispense with copy of judgment,—b. 3. 107, . 

Presentation ■ of— , by whom,—S. 3. 102, 115. 

Court vacations,—S. 3. 104, 118. 

Copies of decree and judgment,—S. 3. 107, 108, 119, 121. 

Formalities of—, S. 3. 105, 118. 

on last day after office hours,—S. 3. 104, 118. 

proper,—S. 3. 104, 105, 118. c 'i ins 118 

signature by party, his pleader, or agent,-S. 3. 106, 118. 

time and place of—, S. 3. 104, 118. 

‘ to whom,—S. 3. 101, 114.^ 

to wrong Court ,—fide mistake,—S. 5. 197, 206. 


f . 

•k*. . 
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APPEAL— ( Contd .) 

with defective authority,—S. 3. 103, 115. 

Proceeding in—, Bona fide prosecution,—S. 14 (1). 477, 491. 

Provisional orders, subject to objection at hearing,—S. 3. 78, 81. 

Re-admission of an— Application for,—S. 6. 252, 272: also see S* 5 

155, 170. , . a. 

Revision heard as,—Sufficient cause,—S. 5. 201, 216. 

Section 6, not applicable 'to,—253, 273. 

Section 15, not applicable to,—524, 536. 

Section 22, not applicable to,—730, 778. 
to Privy Council,— 

Application for admission of—, S. 6. 252, 272. 

Application for leave to appeal,—S. 12 (3). 449, 466; also see S. 5. 

149-B, 164. 

under local or special laws,—Applicability of S. 3. 100, 113. 

under martial law Ordinance I of 1922,—S. 12 (2). 416, 430 

APPELLANT 

Addition or substitution of—S. 22 . 730, 778. 

Carelessness or oversight of—, not sufficient cause,—S. 5 . 213, 230. 
Conduct of, considered,—Time requisite for copies,—S. 12. 419, 433. 
Duty of—, to account delay,—S. 5. 186, 187, 191, 193 ; 217, 233. 

gross negligence of—, not sufficient cause,—S. 5. 226, 227, 242, 243. 
Honest belief of,^—Sufficient cause for delay in filing appeal,—S. 5 
213, 228. 

I^egligence of—, whether sufficient cause,—S. 5. 216, 233. 

Procrastination of, whether sufficient cause,—S. 5 . 227, 243. 

APPELLATE COURT 

directing impleading of proper parties,—S. 5. 196, 205. 

Power of—, to dispense with copy of judgment,—S. 3. 107, 121. 

APPLICABILITY 

of the Act,—to suits, appeals and applications,—43, 43. 

of S. 3,—to suits under special or local Acts,'—S. 3. 63, 70. 

APPLICANT 

Definition of— S. 2 (1). 48, 48, 50. 

APPLICATION 

Amendment of—, S. 3. 109, 123. 

barred by 'time,—S. 3. 80, 82. 

by minor, during minority,—benefit of S. 6. 260, 261, 280, 282. 

by or under any enactment,—S. 5. 151, 165. 

for adjournment of an execution sale,—Acknowledgment,—S. 19. 593, 

609. 

for adjustment under O. 21, R. 2,—S. 19 . 593, 608. 

for admission of appeal to Privy Council,—S. 6. 252, 272. 

for a personal decree under O. 34, R. 6, Scope of S. 6. 252, 271. 

for a transmission of decree,—S. 11. 399, 418. 

for bringing legal representative on record,—S. 6. 252, 272. 

for certifying payments,—Acknowledgments,—S. 19. .593, 608. 

for copies 

after re-opening of Courts^—S. 12 . 433, 449. 

of decree and judgment, before period of appeal expires,—S. 12. 
431, 446. 

of order on original side,—S. 12 . 421, 436. 

of judgment and decree,—S. 4. 135, 150. 

Principal and agent,-—S. 12 . 426, 439. 

for execution 
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APPLICATION—) 

by joint decree-holders,—S. 14. 496, 511. 

hnally dismissed, not revived,—S. 15. 523, 535. 

not governed by S. 22. 729, 777. 

of decree in wrong Court,<—S. 14. 468, 482. 

passed in favour of a minor,—S. 5. 155, 171. 

S. 14. 514, 525. 

of orders,— S. 15, not applicable,— 524, 536. 

Revival of antecedent application,—S. 15. 522, 533. 

Scope of S. 11. 399, 41*8. 

■ for filing an award,—not governed by S. 22. 729, 777. 

for final decree in a mortgage suit,—Scope of—, S. 6. 252, 271. 

for leave to appeal as pauper,—S, 5. i49-A, 164. 

Extension of time for deposit of security,—S. 3. 64, 70. 

to Privy Council,—Copy of decree and judgment, S. 12 (3). 449, 

466. 

to Privy Council,—S. 5. 149-B, 164. 

S. 6. 252, 271. 

S. 12 (2). 412, 427. 

for leave to sue as pauper 

effect of Court-fee pending application,—S. 3. Ill (3), 126. 
effect of dispauperising plaintiff,—S. 3. Ill (4), 127. 
effect of granting of—, S. 3. Ill (1), 126. 
effect of rejection of—, S. 3. Ill (2), 126. 

distinguished from institution of suit by a plaintiff, S. 3. 111» 

125. 

for mutation, not a civil proceeding,—S. 14. 479, 492. 

for probate,— 44, 45. 

for re-admission of an appeal dismissed for want of prosecution,— 

S. 5. 155, 170. 

S. 6 . 252, 272. 

for restitution 

scope of S. 6,—251, 270. 

under S. 17, Provincial Small Cause Courts Act,—S. 5. 155, 170. 

S. 12 (2). 417, 432. 

for review of judgment 

S. 5. 150, 198, 165, 209. 

exclusion of time under S. 12 (2). 417, 432. 

for setting aside ex pa^ie decree,—S. 6. 252, 272. 

for substitution of names,—S. 5. 152, 167. 

for the postponement of a sale under a mortgage-decree,—Acknowledg¬ 
ment,—S. 19. 593, 609. 

made in execution,—S. 6. 250, 269. 


APPLICATION MADE 

S. 3. 109, 123. 

APPLICATIONS 

not within scope of S. 5. 155, 169. 

Provision in Limitation Act, Sch. Arts. 158 to 180 . 44, 45. 

signed by widow of a deceased manager,—S. 19. 615, 633. 

to Criminal Courts,—S. 3. 109, 124. 

to enter satisfaction,—Acknowledgment,—S. 19. 593, 609. 

to execute decree,—^ope of S. 11. 399, 418. 

to executing Court, is outside scope of S. 16 . 548, 557. 

to file an award,—^Art. 178,—S. 5. 155, 170; S. 6. 252, 272 

to have an ex parte decree set aside,—^S. 14. 468, 483. 

to perform an imperative duty of Court, 44, 46. 
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APPLICATIONS—(Con/c?.) 

to proper oflicer,—S. 3. 109, 124. 

to revenue officer,-—S. 3. 109, 129. 

to set aside abatement,—S. 5. 152, 166. 

to set aside an award,—S. 12 (4). 450, 467. 

to set aside an execution sale—fraud need not be subsequent to sale,— 
S. 18. 562, 57.^. 

to set aside an execution sale, not governed by S. 22. 729, 777. 
to set aside ex parte decrees,—S. 5. 153, 154, 167. 
to set aside sale against decree-holder or auction-purchaser,—S. 18. 
561, 572. 

to set aside a sale,—Fraud',—.>. 18. 566, 580. 

Right to make an application after sale is confirmed,—S. 10. 559- 

562, 570. 

S. 18, Scope of— 559-562, 570. 

Transfer of—, to wrong Court,—Exclusion of time,—S. 14. 515, 525, 
under C. P. Code, S. 2. 44, 45. 

under O. 9, R. 13,—not governed by S. 22. 729, 777. 

under O. 21, R. 16,—not governed by S. 22. 729, 777. 

under O. 21, R. 89,—S. 5. 155, 170. 

under O. 21, R. 90,—S. 5. 155, 170. 

under O. 22, R. 4,—S. 5. 155, 170. 

under Provincial Small Cause Courts Act, S. 17,—S. 5. 154, 169. 
under S. 18 (1), Land Acquisition Act,—S. 12 (2). 415, 430. 
under S. 18, Rangoon Rent Act, S. 5. 155, 171. 

under S. 48, C. P. Code,—Minor not exempt,—S. 6. 254, 273. 
under S. 174 (4), Bengal Tenancy Act,—S. 18 . 558, 569. 
withdrawn,—S. 14. 468, 484. 

APPOINTMENT 

of guardian ad litem, for minor defendant,—S. 3. 88, 94. 

of guardian by Court,—Legal disability,—S. 6. 237, 255. 

of Receiver,—Order whether amounting to stay of suit or execution,— 
S. 15. 535, 546. 

APPORTIONMENT 

of easements,—S. 30, Act V of 1882. 

APPRENTICESHIP 

Covenant of—, continuing breach,—S. 23. 783, 847. 

APPROPRIATION OF PAYMENTS 

by creditors,—to interest,—S. 20. 670, 713. 

by creditor of proceeds of pledged articles,—S. 20. 670, 713. 

intention to save limitation,—S. 20. 670, 714. 

towards redemption of principal,—S. 20. 670, 714. 

APPURTENANCES 

Two requisites of—, S. 26 . 835, 896. 

APPURTENANT 

Rights distinguished from rights in gross —Easements,—S. 26. 835, 

896. 

ARBITRATION 

See AWARD. 

Proceedings—Rule of limitation applies,—S. 3 . 73, 78. 

Proceedings—Time not excluded under S. 14 (1). 481, 493. 

ARBITRATOR 

bound by the law of limitation,—S. 3 . 73, 78. 
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ARREST 

of judgment-debtor, no bar by,—S. 15. 541, 551. 

ARTICLES 

Conflict of,—S. 2. 36, 31.^ 

Form of suit and relief claimcd,i—36i 32. 

in the schedule 

construction of—, 34, 27. 

Frame of suit considered,—34, 27. 

General articles excluded by more special,—34, 28. 
Two different articles may be applicable,—36, 31. 
with different periods of limitation, 36, 31. 

ARTIFICIAL SERVITUDES 

See EASEMENTS: S. 26. 

ARTIFICIAL WATER-COURSES 

See EASEMENTS: S. 26. 


AS OF RIGHT 

Enjoyment—, See EASEMENTS. 
Meaning of,—S. 26. 860, 928. 


assigns 

a volunteer, with or without notice, S. 10. 387, 404. 

for valuable consideration,—S. 10. 386, 401, 402. 

for valuable consideration,—Gratuitous transferee not an , S. 


386, 402. 

for valuable consideration without notice,—S. 10 
Meaning of—, S. 10. 386, 401. 


387, 405. 



assignee 

cannot take advantage of S. 6. 247, 267. 

for valuable consideration with notice,—S. 10. 387, 4Uo. 

of a debt due to minor, cannot avail of privilege,—S. 8. 326, 343. 

of minor, not privileged,—S. 6. 247, 264. 

of trustee,—^Auction-purchaser, acquiring trust property m execution 
sale.—S. 10 . 386, 401. 

«AS SUCH” 

Significance of the words, in S. 20. 665, 705. 

ATTACHMENT 

Effect of attachment by Collector or Magistrate,—S. 28. 902, 973. 

AUCTION-PURCHASER 

acquiring trust property in execution sale is an assignee of trustee, 
S. 10 . 386, 401. 

is an assign for valuable consideration,—S. 10 . 386, 402. 


AUTHORITY 

of agent to acknowledge,—Presumption as to,—S. 19. 623, 643. 

AWARD 

See ARBITRATION. 

Application to file an—, S. 5. 155, 170. 

Application to set aside an— S. 5. 155, 170; S. 12 (4). 450, 467 


BAXl DEVA 




or balance due.—S. 19. 604, 619 
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BALANCE 

Acknowledgment of the settlement of—, S. 19. 604, 619. 

Balance sheet or Nikash —Acknowledgment,—S. 19 . 641, 665. 

BANK 

Directors of—, Breach of duty by—, S. 23 . 788, 850. 
BANKRUPTCY 

Creditor’s—Statute runs against Receiver in bankruptcy,—S. 3 120 

133. 

Debts due to bankrupt or company,—not effected by—, S. 3. 120, 133. 
Debts provable in insolvency,—S. 3. 120, 134. 

Explanation to S. 3 not applicable to claims against voluntary liauida-' 
tors,—S. 3. 120, 134. 

BAR BY LIMITATION 

Nature of the—, A statute of repose,—17, 13. 

Objects of limitation law,—18, 13. 

BENAMIDARS 

are not express trustees,—S. 10. 377, 393. 

not entitled to privilege of S. 6. 247, 266. 

Right of suit by—, S. 22. 748, 801. 

Suit by, taken as instituted by beneficiary,—S. 22. 748, 801. 

BENEFITS 

to arise out of land, include easements,—S. 26. 828, 889. 

BENEFICIARY 

Suit by,—to recover trust property,—S. 10. 389, 406. 

Vesting of property for —, “specific purpose”,—S. 10. 383, 399. 

BENGAL REGULATION 

No specific provision analogous to S. 4. 121, 136. 

Ill of 1793, S. 3. 

S. 14,—See S. 19. 581, 596. 

VII of 1795, S. 4. 4. 

II of 1803, cl. (xviii),—S. 7. 5. 

II of 1805, See S. 8. 5. 

BENGAL TENANCY ACT 

S. 15, whether applicable to—, 525, 537. 

S. 174 (4), Application under,—S. 18, Limitation Act applies to— 
558, 569. 

S. 184, does not exclude application of S. 14, Limitation Act,—910, 
985. 

S. 185 (2), Limitation Act specially applied to suits governed by 
Sch. Ill,—S. 29. 911, 987. 

BERAR 

Limitation Act made applicable to,—S. 2. 53, 55. 

not part of British India,i—S. 2. 53, 55. 

BILL OF EXCHANGE 

Definition of—, S. 2 (2). 49, 50. 

BOMBAY REGULATION 

I of 1800, S. 13,—enacted bar by limitation,-—5, 4. 

V of 1827,— 

Indirect provision for acquisition of right to immoveable property,— 
884, 956. - 

Provisions of—, 9, 6. 
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BONA RIDES 

See "GOOD FAITH'’. 

Application prosecuted with due diligence,—Exclusion of time,—S. 14. 
515, 525. 

Assigns for value,—Protection to,—S. 18. 573, 584. 

in prosecution of a suit in wrong Court,—S. 14. 488, 502. 

mistake in representation,—S. 22, 749, 802. 

mistake of counsel, whether sufticient cause,—S. 5. 212, 225. 

mistake of jurisdiction,—Appeal in wrong Court,—S. 14. 464, 480; 
also 490, 504. 

mistake of law—Sufficient cause,—S. 14. 491, 504. 

prosecution of a proceeding in a wrong Court,—S. 14. 466, 481. 

purchasers, for valuable consideration, without notice,—S. 10. 387, 

403, 404. 

suit against dead person,—Exclusion of time,—493, 509. 

BOND 

Definition of—, S. 2 (3). 50, 49, 50. 

Different kinds of—, S. 2. 50, 51. 

What it includes,-—50, 50. 

BOOK ENTRY 

may be an acknowledgment,—S. 19. 641, 665. 

BREACH, OF CONTRACT 

Accrual of right to sue in cases of—, S. 23. 777-794, 844-855. 

Continuing—, S. 23. 777, 842. 

What constitutes,—S. 23. 780, 846. 

What does not constitute,—S. 23. 793, 852, 

Successive—, S. 23. 793, 852. 

BREACH 

of marital obligation,—S. 23. 787, 850. 

of trust,—^Loss occasioned by—, S. 10 . 390, 408 ; 392, 410. 

BRITISH INDIA 

Absence from—, Exclusion of time of defendant's S. 13. 454, 468, 470. 

Absence from—, of defendant,—Exclusion of time,—S. 9. 346, 358. 
Cantonment of wadhawan, in—, 53, 55. 

Cause of action in—, Scope of S. 13 . 454, 470. 

Defendant’s absence from—, Exclusion of time,—S. 13 . 468, 470. 
Definition in S. 3 (7), G. C. Act,—46, 49. 

Suit in, on foreign contracts,—S. 11. 417. 

BUILDINGS 

Ancient lights cannot be obstructed by owner of adjacent land,—S. 26. 
854, 919. 

Right of support to, by adjacent soil of another person,—S. 26. 832, 

892. 

Right to light or air transmitted laterally over and from neighbouring 
estate,—S. 26. . 832, 893. 

BURDEN OF PROOF 

See ONUS PROBANDI. 

Date of birth,—^Age of Majority,—S. 6. 241, 260. 

On plaintiff to prove suit within three years of attaining majority,— 
S. 6. 241, 260. 

On plaintiff to prove suit is within time,—S. 3. 61, 66. 
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CALENDAR 

Gregorian (British), S. 25. 816, 877. 

Intention of parties whether relevant,—S. 25. 817, 818, 877, 878. 

Months or years,—S. 11. 408, 424. 

Variations in last date of native month,—S. 25. 819, 879. 

CANTONMENT 

of Secunderabad, part of British India,—S. 2. 53, 55. 

of Wadhawan, part of British India,—S. 2. 53, 55. 

CARELESSNESS 

See NEGLIGENCE 

of appellant or counsel, not sufficient cause,—S. 5. 214-A, 230. 

CAUSE OF ACTION 

See RIGHT TO SUE. 

Defined,—S. 14 (1). 476, 490. 

Different—, S. 14 (1). 487, 501. 

Failure to establish,—“Other cause of alike nature*”,—S. 14. 504, 518. 
Fresh—Amendment when not allowed,—S. 22.- 755, 811. 

Identity of,—S. 14 (1). 487, 499. 

in British India,—Scope of S. 13 . 454, 470. 

Joint—, Action should be joint, though interests several,—S. 7. 297, 

313. 

Limitation law is not intended to define or create,—41, 40. 

May precede or follow starting point,—406, 422. 

Meaning of—, S. 14 (1). 476, 490. 

New—, Amendment introducing,—S. 22. 755, 810. 

No—, S. 14, not applicable,—510, 522. 

Original—, Amendment when allowed,—S. 22. 756, 812. 

Same—, S. 14 (1). 487, 501. 

Starting point of—, S. 12 (1). 406, 422. 

under special articles,—See Ss. 9, 23, 24,—Arts. 37, 38, 39, 91,—S. 22. 
798, 859. 

When the breach of the stipulation occurs,—S. 23 . 784, 847. 

CENTRAL PROVINCES TENANCY ACT 

S. 28, Limitation Act applies to tenancy rights under—, 887, 959. 
Special article prevails over general provisions of limitation Act, — 910, 
985. 

CERTIFICATION 

by application for execution,—no period of limitation specified,—S. 20. 
697, 742, 743. 

CESSATION 

of disability,—S. 12 (1). 406-A, 423. 

CHANGE 

in capacity of a party,—S. 22. 753, 807. 

in law,— 

person under disability,—S. 6. 277, 297. 

Section 10, Act IX of 1871, amended by omission of explanation,— 
354, 365. 

Sufficient cause,—S. 5. 202, 216. 

CHAPPARS 

Removal of—, S. 23. 796, 857. 


f 
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CHARGEABLE 

cannot be limited to personal liability only—, S. 21. 714, 763. 

meaning of—, S. 21. 714, 763. 

CHARITABLE OR RELIGIOUS TRUSTS 

are deemed to be vested in trust for specific purposes,—S. 10. 358, 

370-373 ; 361, 374. 

Constructive trust,—S. 10 . 367, 383. 

Distinction between shebait or mahant of a mutt,—S. 10. 382, 383, 

397, 398. 

DhcKrmakarta of a pagoda, held to be a trustee,—S. 10. 383, 399. 

Implied trusts—, S. 10. 364, 379. 

Improper alienation of trust property,—S. 10 . 384, 400. 

Mahant of a Mutt, is a trustee in law,—S. 10 . 383, 398. 

Origin of Hindu Mutts, and the position of a Mahant,—S. 10. 383, 398. 

Resulting trusts,—S. 10 . 366, 381. 

Shebait or mutwallisi,—S. 10. 382, 397. 

Verbal declaration of specific purpose,—S. 10 . 363, 376. 

Vesting of property in trust,—S. 10. 358, 359, 370-373. 

CHEQUE 

included in Bill of Exchange,—S. 2 (2). 49, 50. 

Payment by—, S. 20, 672, 716. 

CHILD 

in embryo,—legal disability,—S. 6. 240, 259. 

CHOTA NAGPUR 

Encumbered Estates Act,—S. 15. 529, 541. 

CIVIL PROCEDURE CODE 
Applications under—, 44, 45. 

How affected by general law of limitation,—129, 146. 

Section 47,— 

Appeal against order under—, claim suit instead of,—Sufficient cause,— 
S. 5. 201, 214. 

Section 48,— 

Applications under—, Minor not exempt,—S. 6. 254, 272. 

Section 15, not applicable to—, 526, 538. 

Sectiotn 80,— 

Notice under—, Failure to give cannot exempt limitation,—S. 14. 
510, 520; also see 493, 507. 

O. 6, R. 17,—Amendment,—S. 22. 759, 814. 

O. 8, R. 2,—Plea of limitation,—72, 83. 

O. 21, R. 89,—^Applications under—, S. 5. 155, 170. 

O. 21, R. 90,—Applications under—, S. 5. 155, 170. 

O. 22, R. 4,—Applications under—, S. 5. 155, 170. 

O. 41, R. 20,—Not controlled by S. 22. 732, 779. 

O. 43, R. 2,—Copy of judgment, or order,—^Appeal preferred,—S. 3. 

108, 121. 

CIVIL PROCEEDING 

“Ano.ther Civil Prodeeding”, —S. 14. 474, 489. 

Appeal or Revision,—S. 14. 477, 491. 

Application for mutation before revenue officer, not a—, S. 14. 479, 

492. 

Application for review,—S. 14. 478, 491. 

Arbitration proceedings not. a—S. 14. 481, 493. 

Bona fide mistake of jurisdiction,—S. 14. 490, 504. 

Bona fide suit against dead person,—S. 14. 493, 509. * 

C 
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CIVIL PROCEEDING— {Contd.) 

Defect of jurisdiction in a—S. 14 . 494, 509. 

Different cause of action,—S. 14, 487, 501. 

Dismissal of—, for defect of jurisdiction,—S. 14. 494, 509. 

Explained,—S. 14 (1). 475,490. 

Former suit not in form,—S. 14. 487, 500. 

Good faith, and due diligence,—S, 14 . 488, 502. 

Identity of cause of action,—S. 14. 487, 499. 

Identity of defendant,—S. 14 . 486, 497, 498. 

Ignorance of law, may be an excuse,—S. 14 . 491, 504. 

Prior, must be on same cause of action,—S. 14. 487, 499. 

Proceeding before a revenue authority,—S. 14. 479, 491. 

Proceedings not recognized by law,—S. 14. 493, 505. 

Proceedings recognized by law,—S. 14. 491, 504. 

Prosecuting another—, meaning of,—475, 490. 

Remedies misconceived,—S. 14. 492, 505. 

Withdrawal of previous suit, S. 14, not applicable,—498, 512. 

CLAIM 

See SUIT. 

by official liquidator,—S. 3, Expl.—120, 133. 

Suit,—instead of appeal against order under S. 47, C. P. Code—Suffi¬ 
cient cause,—S. 5. 201, 214. 

to a set-off,—Acknowledgment,—S. 19. 652-A, 687. 

When is a suit instituted,—S. 3. 88, 89, 93, 95. 

CLERK 

of counsel,—Negligence of—, Sufficient cause,—S. 5 . 215, 232. 

CLOSING OF COURT— 

Effect of— S. 4. 139, 154. 

on public holidays,—S. 4. 139, 154. 

Terms of Notification,—S. 4. 139, 156. 

Two descriptions of holidays,—S. 4. 139, 156. 

Unauthorised holiday,—S. 4. 139, 154. 

When Court is closed—Question of fact,—S. 4. 139, 157. 

Wrong Court closed,—S. 4. 140, 157. 

CO-CONTRACTORS 

Acknowledgment, dr payment saving limitation, by one of several,— 
S. 21. 711, 759. 

Authority of one of several—, to make payment or acknowledgments,— 
S. 21. 712, 760. 

CO-DEBTORS 

as agent,—S. 21. 713,761. 

Liability of, inter se, —S. 21. 717, 766. 

not implied agents to make payments or acknowledgment,—S. 21. 713, 

760. 

CO-DEFENDANTS 

Absence of some of several—, S. 13 . 459, 474. 

CO-EXECUTORS 

Acknowledgment by executor, effect of as against—, S. 21. 718, 767. 

Suit by one of,—S. 22. 773, 838. 

CO-HEIRS 

Acknowledgment by one of—, S. 19. 631, 650. 

are not express trustees,—S. 10. 378, 394. 

Joint claimants under S. 7,—298, 314. 
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CO-HEIRS— 

Suit by—, S. 22 771, 835. 

Whether included in S. 21 (2),—715, 763. 

CO-JUDGMENT-DEBTORS 

Acknowledgment made by one of—, S. 21. 713, 761. 

Joint, and several decree against—, S. 13 . 459, 474. 

COLLECTOR 

is not a Court of justice,—S. 6. 237, 256. 

is not a Court,—S. 14 . 480, 492. 

COLLECTION 

of debts, fraudulent,—S. 18. 568, 581. 

COMMENCEMENT 

See STARTING POINT. 

of Act IX of 1908,—S. 1 (3). 47. 

of pauper suit,—S. 3. HI, 125. 

of proceedings stayed by injunction,—S. 15. 520, 531. 

of running of period of limitation,—S. 9. 340, 355. 

of time, where new parties added or substituted,—S. 22. 740, 791. 

CO-MORTGAGEES 

Acknowledgment by mortgagor’s agent, effect of—, S. 21. 719, 767. 

Joint claimants,—S. 7. 303, 317. 

CO-MORTGAGOR 

Acknowledgment by a—, 

Comes under joint contractors,—S. 21. 714, 762. 

Joint claimants,—S. 7. 304, 317. 

not qualified to give a discharge in respect of cause of action,—S. 7. 
304, 319. 

Right to redeem a mortgage of joint family property—>, S. 7. 304, 

319. 

COMPANIES ACT, 1882 

Section 169,—Special period for appeals against orders in the winding- 
up proceedings,—S, 5. 162, 173. 

COMPANIES ACT, 1913 

Section 202,—No special period for appeals against orders in winding- 
up proceedings,—S. 5. 162, 173. 

COMPANY 

Claim against—, (S. 3 Expl.) . 120, 133, 134. 

Directors of—, are not trusteesl,—S. 10. 380, 395. 

Directors of a—, Acknowledgment by—, S. 19. 635, 653. 

Suit by or against a—, S. 22 . 763, 820. 

Winding-up of a—, Effect of S. 3. 119, 133. 

COMPENSATION 

for act not actionable without special damage,—Suit for,—S. 24. 869. 

COMPROMISE 

to have rest of a decree executed at a future time,—^Acknowledgment,— 
S. 19. 593, 609. 

COMPUTATION 

of Calendar months, or year,—S. 11. 408, 424. 

of period of limitation,—(Ss. 12 to 25). 420-880. 

of prescribed period,—S. 8. 327, 344. 
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COMPUTATION— {Contd.^ 

of time.—due diligence in prosecution of another civil proceeding,— 
S. 14 . 476. 

of time mentioned in instruments,— (S. 25). 821, 880. 

CONCEALBD FRAUD 

Meaning of—, S. 18. 556, 567. 

CONCEALMENT 

of document,—Fraud,—S. 18. 570, 582. 

of right,—Fraud,—S. 18. 568, 580. 

of right to sue,—Fraud,—S. 18. 568, 581. 

of title,—Fraud,—S. 18. 569, 581. 

CONCILIATOR 

under Dekkhan Agriculturists' Relief Act,—S. 14 (1). 484, 496. 

CONDUCT 

of appellant considered,—Time requisite for copies,—S. 12. 419, 433. 
CONFIDENTIAL 

Communication, Acknowledgment,—S. 19. 636, 656. 

CONFLICT 

of articles,—S. 2. 36, 31. 

of views, prior to amendment of 1922,—S. 4. 125, 142. 

CONJUGAL RIGHTS 

Restitution of—, S. 23. 806, 868; also see S. 28. 898, 968. 

CONSENT 

of parties not affecting prescribed period,—S. 3. 68, 74. 

CONSIDERATION 

Assigns for valuable—, S. 10. 386, 401. 

S. 10 applies to all transfers without—, 386, 402. 

Good faith and valuable—, S. 18. 565; also 573, 584. 

CONSOLIDATING ACT 

Act IX of 1908 is a—, S. 1. 14, 16, 8, 11. 

CONSTRUCTION 

according to plain meaning of words,—S. 1. 27, 21. 

Equitable considerations in—, S. 1. 26, 20. 

Exceptions to general rule,—S. 1. 28, 22. 

Exemptions construed liberally,—S. 1. 23, 18. 

Harmonious,—S. 1. 35, 30. 

Limitation Act is a disabling Act,—S. 1. 23, 18. 

Literal,—S. 1. 27, 21. 

of articles in the Schedule,—S. 1. 34, 27. 

Reasonably stringent,—S. 1. 32, 26. 

Strict, of limitation law,—S. 1. 15, 15. 

Strict, meaning of,—S. 1. 24, 19. 

CONSTRUCTIVE 

Enjoyment, of right of easement,—S. 26. 857, 924. 

Knowledge,—S. 18. 575, 585. 

Payment,—S. 20 . 663, 703. 

payment, to mortgagee in possession,—S. 20. 674, 718. 

Trusts,—Scope and applicability of—, S. 10. 363, 383. 
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CONTENTS 

of sections,—See SYNOPSIS. 

CONTEXT 

of sections,—See SECTIONS. 

CONTINUANCE 

of injunction,—Exclusion of time of,—S. 15. 530. 

CONTINUING 

breaches of contract,— 

See S. 23. 842. 

breaches of contract defined,—S. 23. 777, 844, 845. 

breaches of contract—What constitutes,—S. 23. 780-792, 846-852. 

breach of. duty by Directors of Bank, S. 23. 788, 850. 

breach of marital obligations,—S. 23, 787> 850. 

covenant for apprenticeship,—S. 23 . 783, 847. 

covenant for quiet possession,—S. 23. 784, 847. 

covenant for title,— 

covenant of indemnity,—S. 23. 785, 845. 

covenant to insure,—S. 23. 782, 847. 
covenant to repair,—S. 23 . 781, 846. 
damage,—S. 23 . 842. 

wremg,—S. 23. 842. 

effect of injury not a—, S. 23. 795, 856. 

effect of nuisance,—S. 23. 801, 862, 863. 

effect of completed injury is not,—S. 23. 796> 857. 

erroneous entry in revenue records, not a—, S. 23 . 796, 858. 

explained,—S. 23. 777, 795, 845, 856. 

obstructing right of way,—802, 864. 

obstruction or diversion of water-course,—800, 860. 

passage through land is a—, S. 23. 801, 863. 

trespass on immoveable property,—S. 23. 801, 863. 

CONTINUOUS 

easements,—S. 26. 844, 908; also 866, 936. 

enjoynaent,—or user, whether necessary,—S. 26. 867, 937. 

enjoyment,—without interruption,—S. 26. 864-872, 935-944. 

running of time,—S. 9. 344. 

suspension of limitation,—S. 9. 334, 350. 

The principle,—S. 9. 330-333, 346-350. 

CONTRACT 

Act, S. 25 (3),—. 

provision of as to barred debt,—S. 19. 601, 616. 

continuing breach of —t 

See S. 23 . 842; also see “CONTINUING BREACH OF CON¬ 

TRACT”. 

Foreign—, 

Suit on—, S. 11. 417. 

Rights arising out of—, not easements,—S. 26 . 829, 889. 

Written, to pay barred debt,— Contract Act, S. 25 (3),—S. 19. 601, 
616. 

Wrong independent of—, S- 22. 767, 829. 

CONVENIENCES 

or rights of accommodation,—See EASEMENTS; See S. 26. 

CO-OBLrIGEES 

Joint claimants,—S. 7. 300, 315. 
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CO-OWNERS 

Joint claimants under S. 7,—299, 315. 

*Suit by—, S. 22 . 772, 836. 

COPARCENERS 

See HINDU JOINT FAMILY, 
cannot sue separately,—S. 7. 297, 313. 

COPIES 

See COPY. 

Application before period if appeal expires,—S. 12. 431# 446. 

Copying work during vacations,—S. 12 . 439, 458. 

Delay in obtaining,—Sufficient cause,—S. 5 . 226, 242. 
of decree and judgment,— 

See COPY OF DECREE: COPY OF JUDGMENT, 
appeal preferred,—S. 3. 107, 119. 

applications for—, S. 4. 135, 150. 

copy sent by post,—S. 12. 440, 458. 

copy used taken by other person,—S. 12 . 441, 460; S. 12. 420, 

421, 434. 435. 

delay in obtaining—, S. 12. 420, 421, 434, 435. 

due diligence in obtaining,—S. 12. 421, 436. 

exclusion of time occupied in copying department,—S. 12. 422, 

423, 437. 

period between application, and delivery,—Time requisite,—S. 12. 
425, 438. 

practice of Court,—S. 12. 430, 444. 

principal and agent,—S. 12 . 426, 439. 

second copy,—S. 12 . 435, 455. 

separate applications for—, S. 12 . 434, 452. 

time for, if concurrent,—S. 12. 424, 438. 

CO-PROMISORS 

Liability of:—, Joint and several,—S. 13. 459, 474. 

COPY 

for judgment in connected case,—S. 12 (3). 442, 460. 

of decree , 

appeal preferred,—S. 3. 107, 119. 

sentence or order,—S. 12 . 411, 426. 

unsigned,—Delay whether time requisite,—432, 446. 
when not required,—S. 12 (3). 447, 464. 

of Diary orders,—S. 12 (2). 411, 427. 

of judgment,— 

See S. 12 (3). 448, 465. 

Date when copy ready for delivery,—S. 12 . 421, 435. 

Delay in obtaining, due to causes beyond control,—S. 12. 420, 

434. 

Delay in signing decree, whether "time requisite”,—S. 12. 420, 

421, 435, 436. 

Due diligence in obtaining—, S. 12. 421, 436. 

may be dispensed with by Court,—S. 3. 108, 121. 

on review,—S. 12. 437, 456. 

power of appellate Court to dispense with,—S. 3. 107, 121. 

purpose of taking copy immaterial,—S. 12. 443, 461. 

unnecessary copies in Letters Patent appeals,—S. 12 (3). 444, 461. 
when not required,—Application for revision,—S. 12. 446, 463, 
when not required,—petition for review,—S. 12. 446, 463, 
of order. Original Side,—S. 12. 421, 436. 

df Translation of Judgment,—S. 12. 43(6, 456. 
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COPYRIGHT 

monopoly, and patent rights are “incorporeal rights”,—S. 26. 837, 

898. 

CORPORATE BODY 

Suit by or against a—, S. 22 . 763, 820. 

Whether entitled to special consideration,—S. 5. 167, 177, 

CORNICE 

See EAVES. 

CORRECTION 

of a misdescription,—Amendment,—S. 12 . 751, 804. 

CORRESPONDING PROVISIONS 

See SECTIONS. 

CO-SHARER 

Absentee—, not a trustee,—S. 10. 373, 390. 

COSTS 

Taxation of—, Order whether amounting to stay—, S. IS. 537, 548. 

CO-TRUSTEES 
See TRUSTS. 

Joined as defendants,—leave to amend,—S. 22. 774, 840. 

COUNSEL 

See ADVOCATE. 

Advice given after deliberation,—Sufficient cause,—S. 5 . 213, 228. 

Clerk of—, Delay in filing due to deliberate fraud of—, S. 5. 220, 

235. 

Negligence of, whether sufficient cause,—S. 5. 220, 235. 

Liability of—, for negligence,—S. 5. 221, 235. 

Mistake of—Advice given after deliberation,—Sufficient cause,— 
S. 5 . 213, 228, 229. 

Bona fide, whether sufficient cause,—S. 5. 212, 225. 

Negligence of—, 

Liability of counsel for—, S. 5 . 221, 235. 

Whether sufficient cause,—S. 5. 215, 219, 232, 234. 

COURT 

Appointment of a guardian by—, Legal disability,—S. 6. 237, 255. 

closed) 

Meaning of—, S. 4. 139, 154. 

on a gazetted holiday,—S. 4. 139, 154. 

Terms of Notification,—S. 4. 139, 156. 

Time during which—, S. 14 (2). 469, 484. 

Two descriptions of holidays,—S. 4. 140, 156. 

Unauthorised holidays,—S. 4. 139, 154. 

Collector, not a—, S. 14 (1). 480, 492; also see S. 6. 237, 256. 

Effect of closing of—, S. 4. 139, 154. 

Fee, stamps,—Difficulty in procuring whether sufficient,—S. 5. 227, 

243. 

Leave of —, Application of S. 14,-496, 511. 

Limitation not applicable to acts suo motu of—, S. 3. 66, 71, 

Mistake of—, See MISTAKE, OF COURT. 

Negligence of —, AVhether sufficient cause,—S. 5 . 229, 244. 
of appeal)— 

See APPELLATE COURT. 

Limitation applies to—, S. 3. 75, 79. 
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COURT— {Contd. ) 

office of—, Delay in obtaining copies of decree and judgment,—S. 12. 
438, 457, 458; S. 5. 226, 242. 

of justice,—Collector is not a—, S. 6. 237, 256; also see S. 14 (1). 

480, 492. 

of law,—as agent of the debtors,—S. 20, 690, 736. 
of Wards,— 

assumption of superintendence by,— Legal disability,—S. 6. 237,. 
239, 256, 258. 

may acknowledge liability,—S. 19. 628, 647. 

not a trustee,—S. 10. 381, 396. 

Power of—, 

discretion re. amendment of plaint,—S. 22. 757, 813. 

discretion to add a party,—S. 22. 731, 778; 735, 783. 

Practice of,— • 

wrong remedy misled by—, sufficient cause,—S. 5. 201, 214. 
unable to grant relief,—S. 14. 510, 522. 

vacations,—Appeal,—Presentation of,—S. 3. 104, 118. 

Court when open during,—S. 4. 139, 155. 

Wrong—, Transfer of application to,—Exclusion of time,—S. 14. 515,. 
525. 

COVENANT 

for quiet possession,—continuing breach of contract,—S. 23 . 784, 847. 
for title,—not a continuing breach,—S. 23 . 794, 854. 
of apprenticeship,—continuing breach of contract,—S. 23 . 783, 847. 
of indemnity,—continuing breach of contract,—S. 23 . 785, 848. 

differs materially from covenant of title,—S. 23 . 785, 848. 

to do specified work, not a continuing breach,—S. 23. 776, 844. 

to insure, capable of continuing breach,—S. 23 . 782, 847. 
to repair, capable of continuing breach,—S. 23 . 781, 846. 

CREDITOR 

Appropriation of payments by—, S. 20. 670, 713. 

becoming executor, of debtor*s estate,—not mentioned in proviso to 
S. 9,-350, 361. 

Disability of a joint—, (S. 8). 322, 339. 

Discharge by one of several joint execution-creditors,—S. 7. 319, 335. 

CRIMINAL 
Appeals,— 

Scope and application of S. 12 (2). 410-412, 425. 

Courts,— 

Applications to—, S. 3. 109, 124. 

Attachment of property by a Magistrate under S. 146, Cr. P. Code,— 
Declaratory suits,—S. 28 . 902, 973. 

CROSS-APPEALS 

and Memorandum of objections,—S. 5. 164, 175. 

CROSS-DEMANDS 

See DEFENCE. 

CROWN 

See GOVERNMENT. 

Acquisition of easement against—, S. 26 . 825, 886. 

Adverse possession against—, S. 28. 900, 972. 

Grant by—, adverse possession against grantee,—S. 2. 51, 52, 

CUSTOM 

cannot override limitation,—S. 3. 69, 74. 
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CUSTOM—(Cow^rf.) 

distinguished from easements,—S. 26. 834, 895. 

Profits a prendre cannot be claimed by—, 855, 856, 921, 922. 

CUSTOMARY EASEMENTS 

Right of way not acquired by prescription,—S. 26 . 856, 923. 

Rights to privacy,—S. 26 . 856, 923. 

D 


DAM 

Erection of,—Right to divert 
918. 

DAMAGE 


the natural flow of water by—, S. 26. 


as gist of action,—S. 24 . 814, 875. 

Special,— 

compensation for act not actionable without—, S. 24. 869. 

Necessity for action,—S. 24. 814, 875. 


853, 


DATE 

of acknowledgment, may be proved by oral evidence, S. 19. 639, 659. 


DAY 

See MONTH: YEAR. 

Computation of calendar months, or years,—S. 12 . 408, 424. 

First, excluded in computation,—S. 12, 408, 424. 

“From", means “on and after that date”,—S. 12 . 408, 424. 

Fractions of a—, not recognised,—S. 12. 408, 424. 

from which period to be reckoned, excluded,—S. 12. 420. 

of accrual of cause of action, excluded,—S. 12 . 408, 424. 

on which injunction made or, withdrawn, both excluded, S. 15. 530. 

on which judgment complained of was pronounced, S. 12. 420. 

on which suit instituted in wrong Court, and that on which it ended 

both excluded,—S. 14 . 476. 

on which the Court closed re-opens,- S. 4. 135. 
so many clear days, what it means,—S. 12. 408, 424. 
within so many days, how computed,—S. 12. 408, 425. 

DEATH 

before right to sue accrues, effect of—, S. 17. 557; also 554, 563. 

Cause of action accruing before—, of a person,—S. 17 not applicable, 

554, 563. 

of a partner,—Suit for partnership account after,—S. 17. 550, 559. 

of debtor abroad after accrual of right,—S. 17. 554, 564. 

of person entitled to a present right of action,—S. 17 inapplicable, 

554, 564. 

of person under disability,—S. 6 (4). 285, 301. 

Representation on, of a party,—Application of , S. 14. 496, 511- 


debt 

Acknowledgment of a—See ACKNOWLEDGMENT,- also see SEC¬ 
TION 19. 

not extinguished by limitation,—Bar of remedy,—S. 28. 890, 891, 961, 
962. 

Payment of interest on—, See SECTION 20. 

Payment of principal—, See SECTION 20. 

Part pa3maent of—, See SECTION 20. 


DEBTOR. 

Appointed administrator,—S. 9. 350, 361. 

becoming as executor,—S. 9. 350, 361. 
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DECISION 

on merits,—S. 14 (1) not applied,—510, 522. 

DECLARATION 

of divorce,—Suit for, not governed by S. 23 . 807, 869. 

DECLARATORY SUIT 

not governed by S. 23. 779, 845. 

not governed by S. 28. 901, 972. 

DECREE 

Absolute,—Temporary suspension of mortgagee’s right to apply for 
—, S. 15. 530, 543. 

Amendment of—, 

Delay in filing appeal,—S. 5. 195, 198, 200, 209. 

unsuccessful attempt re— is sufficient cause,—S. 5. 201, 215. 

Copies of—, See COPIES; also see COPY. 

Ex parte,—See EX DECREE. 

Holder,— 

His right to execute decree,—^Acknowledgment,—S. 19. 593, 608. 

not executable till disposal of another litigation,—S. 15. 530, 542. 

not signed—Delay in obtaining copies, whether time requisite,—S. 12. 

420, 431, 434, 435; also 432, 446. 

Time-barred,—S. 28. 889, 960. 

Transmission of,—^Application for—S. 11. 399, 418. 

uncertified adjustment of,—Fraud,—S. 18. 566, 578. 

DEDICATION 

of a way to the public,—Public rights of way,—S. 26 . 836, 897. 
DEDUCTION 

of time,—See EXCLUSION OF TIME; SECTION 15. 

DEFAULT 

of appearance,—Dismissal of suit in—, S. 14 (1) not applied,—510, 
520. 

DEFECT 

of jurisdiction,— 

Also see JURISDICTION. 

Exclusion of time,—S. 14 (2). 515, 526. 

incidental to Court itself—, S. 14. 499, 514. 

Meaning of the term,—S. 14. 494, 509. 

DEFECTIVE PLAINT 

Bona fide prosecution of suit,—S. 14 . 493, 507. 

DEFENCE 

Claims made by way of, not affected by limitation,—S. 28. 893, 963. 

Effect of doctrine of presumption on—, S. 28 . 893, 963, 964. 

Foreign rule of limitation not a—, S. 11 (2). 417. 

of limitation,—No rule of estoppel precludes,—S. 3. 68, 73. 

Limitation cannot be pleaded against a claim made by way of—, S. 28. 
893, 964. 

Section 28 not applicable to pleadings by—, 895, 966. 

DEFENDANT 

Absence of a—, from British India,—Exclusion of time,—S. 9. 346, 
358; also see S. 13. 455, 471. 

Absence of some of several defendants from British India,—S. 13. 459, 

474. 

Addition or substitution of a—, S. 22 . 734, 740, 783, 792. 

I 
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DEFENDANT—(Con/d.) 

Definition of—, S. 2 (4). 49; 51, 51. 

Fraud of, his privies,—S. 18. 571, 582. 

His absence from British India,—S. 13. 468; 455, 471; also sec S. 9. 

346, 358. 

His absence in foreign country,—S. 13. 454, 471. 

His absence not a subsequent inability to sue,—S. 9. 344, 356. 

His disability,—S. 6 . 274, 295. 

Identity of defendant,—S. 14 (1). 486, 498. 

Laches of defendant, effect of—, See LACHES. 

Liability of,—Shifting ground of,—S. 22 . 753, 807. 

Limitation not applicable to-, See DEFENCE,-S. 28. 893, 895, 963, 

966. 

Meaning of—, S. 14 (1). 476, 490. 

Represented by agent in British India,-^S* 13. 457, 47o. 

DEFINITIONS 
See S. 2. 48. 

caused by neglect in obtaining copies,—not time requisite, S. 2. » 

433. 

due to laches, whether time requisite.—S. 12. 421, 435. 

in filing appeal,—Duty of appellant to account for,—b. 5. 21/, 

in filing appeal, when excused, S. 5. 195, 200. ^ c 19 

in obtaining copies,—Decree unsigned,—whether time requisite,—b. 12 . 

432, 446. See COPIES. , c aon 4^4 

in obtaining copies, due to causes beyond • ct * 

in obtaining copies of judgment and decree,—S. 12. 438 , 45 /. 

in obtaining copies, whether time requisite,—S. 12 420, 434 . 

in office of Court in obtaining copies,—S. 12. 438 , 45 /, 455 . 

in office of Court,—sufficient cause,—S. 5. 226, 242 

in signing decree, whether time requisite,—S. 12 . 420 , 435 . 

in supplying stamps for copies of judgment and decree, S. 12. 

444. 

DEPOSITEE 

"Whether trustee,—S. 10. 370, 386. 

DEPOSIT 

of money within fixed time.-plaint insufficiently stamp regularized by 

—, S. 3 , 97, 106-112. 

deposition ♦ c io fi07 

or Statement in Court, may be taken as acknowledgment, S. 19. 

627. 

description r f Q ^>7 753 

of plaintiff.—Altering the-. Change in capacity of party.—S. 22 . 753, 
807. 

DE SON TORT 

See AGENT: EXECUTOR: TRUSTEE. 

orders,—Copy of S. 12 (2) . 411, 427. 

DIFFERENT 

parties,—S. 14 (2) not applied,—515, 528. 

diligence ’ 

Goodfaith and due diligence,—S. 14 . 488-493, 502-509. 


1 
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DIRECTORS 
of a Bank,— 

Breach of duty by—, S. 23. 788, 850. 

of a Company 

Acknowledgment by,—S. 19. 635, 653. 

are not express trustees,—S. 10. 380, 395. 

DISABILITY 

Sec LEGAL DISABILITY: See SECTION 6. 

Applications made in execution by persons under,—S. 6. 250, 269. 

Assignee of minor not under—, S. 6 . 247, 264. 

at starting point of limitation,—S. 6 . 262, 263, 283, 284. 

Benamidar not entitled to privilege of—, S. 6 . 247, 266. 

Burden of proof on plaintiff, or applicant,—S. 6. 241, 242, 260, 261. 

Cessation of—, S. 12 (1). 406-A, 423. 

Co-existing and successive,—S. 6. 246, 276-278, 264, 297. 

Confers personal privilege,—S. 6. 260, 280. 

Death of person under,—Legal representative whether affected by—, S. 6. 
282, 285, 299, 301. 

Defendant’s—, not considered,—S. 6. 275, 295. 

Disputed or doubtful title, not a—, S. 6. 233, 251. 

Distinguished from inability,—S. 9. 342, 356. 

Double and successive,—S. 6. 276, 280, 297, 298. 

Duty of plaintiff to prove cairn to benefit of,—S. 6 . 242, 261. 

Exemption of legal representative under,—282, 300. 

Existence of guardian no bar to claim of benefit of—, S. 6. 259, 280. 

Guardians are not entitled to privilege,—S. 6 . 248, 259, 268, 280. 

Imprisonment, not a—, S. 6 . 272, 293. 

Initial and subsequent, distinguished,—S. 6. 264, 286. 

Insanity or idiocy,—S. 6 . 243, 271, 262, 293. 

Involuntary, of plaintiff,—S. 6. 232, 250. 

Legal—, of plaintiff or applicant,—S. 6. 274, 295; also see “LEGAL 

DISABILITY”. 

Legislative protection of persons under,—S. 6. 275, 296. 

Maximum period of three years after cessation of—, S. 6. 281, 299. 

Minority, insanity or idiocy,—three classes of—, S. 6 . 271, 293. 
Minority, is a ground of—, S. 6. 234, 236, 251-255. 

Minority of shebait, protected,—S. 6 . 258, 279. 

Minor’s option to execute decree, or institute suit through guardian,— 
S. 6. 236, 254. 

No legal disability except those specified,—S. 6. 271, 293. 

not applicable to appeals,—S. 6 . 253, 273. 

not applicable to applications other than applications for execution,— 
S. 6. 251, 252, 254, 270-273. 

not applicable to applications under other .^ts,—S. 6 . 255, 275. 

of alien enemies,—S. 6. 272, 293. C ^ 

of legal representative,—S. 6. 246, 281, 264, 299. 

of manager of mutt,—S. 6 . 258, 279. 

of one of several joint claimants,—S. 7. 320, 336; 291, 306. 

of persons entitled to institute a suit,—S. 6 . 246, 247, 264. 

of shebaits representing the idol,—S. 6 . 258, 279. 

Proceedings as regards title of plaintiff,—S. 6 . 272, 294. 

Right of suit by minor reversioners,—S. 6. 266, 288. 

Right of suit by minor through next friend,— S. 6 . 235, 236, 252, 253- 

Right of suit through manager,—S. 6. 258, 279. 

Right to institute a suit,—S. 6. 248, 267. 
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DISABILITY— ( Contd. ) 

Subsequent,— not stopping time once commenced,— S. 6. 265, 287. 

Subsequent, scope of,—S. 9. 341, 355. 

Successive, must be continuing, S. 6.^ 280, 298. 

Suit by minor in representative capacity,—S. 6 . 249, 269. 

Suit by minor Avithin three years of cessation of—, S. 6. 260, 261. 

Suit or application by person under—during minority, etc., S. 6- 

260, 280. 

Time runs in spite of—, S. 6. 273, 294. 

Time not extended or suspended on general equitable considerations, 

S. 6 . 273, 295. 

Title of adopted sons,—S. 6. 270, 292. 

Unsoundness of mind,— S. 6, 244, 262. 

DISCHARGE 

by adult decree-holder,— S. 7. 320, 336. 

by a joint decree-holder,—S. 7. 311-317, 328-333. 

by a Muhammandan co-heir,— S. 7. 298, 314. 

by co-mortgagees,— S. 7. 303, 317. 

by co-obligees,,— S. 7. 300, 315. 

by co-owners,— S. 7. 299, 315. 

by joint-payees,'— S. 7. 302, 316. 

by joint-trustees,— S. 7. 301, 316. 

by manager of joint Hindu family,—S. 7. 306, 321; and 320, 337. 

by next friend of guardian,—S. 7. 320, 6S7. 

by receiver,—S. 7. 320, 337. 

Meaning of—, S. 7. 296, 311. c ani 863 

of latrine water, whether a continuing wrong.--S. 23. 

of rain water, whether a continuing wrong,—b. 23. 801, «03, 

DISCONTINUANCE 

See CONTINUANCE. 

of enjoyment of easements,—S. 26. 865, 866, 935, V . 

DISCONTINUOUS 

Easements,—S. 26. 844, 908. 

discretion of COURT 

Liberal construction of 

No rigid rules for exercise of—, S. 5. 183, 

Power of interference in special S. . 

Power re amendment of plaint—S. ^ 757 813 

Power to add a party in aPP«>.-S- 731, 778. 

Principles guiding,—S. 5. 173, 182, 181, 188. 

dishonesty 

Defendants’ not sufficient,—S. 18. 564, 576. 

^^Tdefatu,-Order not amounting to stay of suit, or execution,-S. 15. 
of s”?s, ^peals and applications commenced after period,-S. 3. 73, 

of suli for default,-S. 14 (1) 

of suit on merits,— S. 14 not applicable,—506, 518. 

disqualified proprietor 272 294 

under Court of Wards,—Legal disability,—S. 6. 272, 294. 




The Indian Limitation Act. 


DISTURBANCE 

See INTERRUPTION. 

of easements,—See EASEMENTS,—S. 26. Obstruction,—871, 942. 
of right of ferry,—S. 23. 801, 862. 

of right of way,—S. 23. 802, 864. 

of right of worship,—S. 23. 801, 863. 

of right to light and air,—S. 26 . 854, 919. 

DIVERTING WATER-COURSE 

Natural right to uninterrupted flow of water-course,—S. 26. 832, 892. 

Right acquired by grant or user—, S. 26. 832, 892. 

Right to flow or use of water,—S. 26. 853, 915. 

Right to an artificial water-course,—S. 26. 853, 915. 

Right to divert the natural flow of water by dams,—S. 26 . 853, 918. 

DIVORCE ACT 

Appeal from decrees in suits under—, S. 29 (3). 915, 990. 

Suits under—, S. 29. 915, 989. 

DIVORCE 

Declaration of—, S. 23. 807, 869. 

DOCTRINE 

of bona fide purchase for value,—S. 10. 387, 404. 

of laches not applicable to India—, S. 3 . 44, 45. 
of revival of suspended proceedings,—S. 15 . 522, 534. 

DOCUMENT 

Alteration in the—, S. 19. 640, 661. 

Concealment of—, S. 18. 570, 582. 

DOMICILE 

affects age of majority,—S. 6. 238, 258. 

in Native State,—S. 6. 238, 258. 

Law of—, Legal disability,—S. 6. 238, 258. 

DOMINANT HERITAGE 

Beneficial enjoyment of—, See EASEMENTS,—S. 26. 835, 841, 896, 
904. 

Easements cannot be severed from—, S. 26 . 835, 896. 

essential to existence of an easement,—S. 26. 835, 896. 

must be distinct from servient heritage,—S. 26 . 835, 896. 

DOMINANT OWNER 

may stop user of easements,—S. 26. 841, 904. 

DRAFT LIMITATION BILLS 
S. 26. 822, 883. 

DRAINAGE 

of manure,—No prescriptive right to,—S. 26. 841, 905. 
of water,—Right of easement,—S. 26. 832, 893. 

DUE DILIGENCE 
See DILIGENCE. 

and good faith,—Exclusion of time,—S. 14. 488, 493, 502, 508. 
in obtaining copies,—S. 12 . 420, 421, 426, 434, 436, 439. 
whether appellant acted with—, S. 5 . 213, 226, 228, 242. 

DUTY 

of appellant, to explain delay,—S. 5. 186, 191; also 217, 233. 

of plaintiff, to prove claim to benefit of S. 6 . 242, 261*. 
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EASEMENTS 

See ENJOYMENT; INTERRUPTION; LIGHT AND AIR; PRES¬ 
CRIPTION; WATER-COURSE; PUBLIC WAYS. 

Act, 1882, , . 1 A- 

a magazine of rules for Courts and lawyers, everywhere in India,— 

S. 26. 825-A, 887 (note), 

not affected by provisions of Limitation Act,—S. 29 (4). 916, 9AJ. 

Abandonment of user,—S. 26. 870, 939, 

Accessory or secondary,—S. 26. 848, 910. 

Acquired by other modes,—S. 26. 879, 951. 

Acquisition of, against the Crown,—S. 26. 825, 8S6, 

Acquisition of—, by express or implied grant,—5. 26. VUO. 

Acquisition of rights to— S. 26 . 880; 888. 

Actual and continuous user not necessary, b. 26. oo/, vo/. 

Affirmkative—, S. 26. 843, 866, 907, 936. 

against Government,— S. 26 (2). 878, 950; also see 825, 886. 

Apparent and non-apparent,— S. 26, 845, 908. 

are accessorial to ordinary rights in property,—S. 26. 832, 840, 8^1. 

902. 

are imposed upon the property and not the owner of it,—S. 26. 837, 

898. 

are non-apparent rights,—S. 26. 831, 890. 

are not natural but artificial rights acquired,—S. 26. 832, 891, 8y2. 

are not rights in personam, —S. 26. 829, 889. 

are not rights in property,—S. 26 . 830, 890. 

are obligations imposed by law or contract, —S. 26 . 838, VUU. 

are rights in rent, —S. 26. 829, 830, 889, 890. 
are rights in re alieno salo, —S, 26 . 830, 890. 

are to be distinguished from rights of property.— S. ^. 830, 890. 

Benefit and burden annexed to land, —S. 26. 833, 894. 

can be acquired by prescription,— S. 26. ^26, ^8. 

cannot exist during unity of possession,—b. 26. 840. 

cessation of user,—S. 26. 

continuous, and discontinuous,—b. ^ 

continuous enjoyment of—, S. 26. 
continuity as affecting—, S. 26. 865, 936. 

created by an implied grant,—S. 26 . 842, 906. 

Customary—, S. 26. 833, 834, 895. 

Customary right distinguished frotm— S. 26 . 834, 895. 

Customary right to—, S. 26. 856, 92 . 

Definition of-, S. 2 (4) (5). S3; S. 26 . 82S, 888, ^9. 

Differences between English and Indian law of— S 26. 826, 888. 
Different significations of the term,--S. 26. 827, 1^8. 

Distinction between “enjoyment” and “actual exercise S. 26. 869, 

distinguished from covenants running with land,—S. 26. 830, 835, 

distSshld from accessorial rights o/ 26. 832, 893. 

distinguished from customs,—S. 26. 834, SWS. 

distinguished from licenses and leases,—S. 26 . 833, m. 

distinguished from ordinary rights in 

distinguished from rights .« personam.--S. 829, 889, 890. 

distinguished from rights in gro^,—S. 26. 835, 8%. 

distinguished from rights of pubhc way,—S. 26. 836, 8W. 

DistuAance of—. See INTERRUPTION and OBSTRUCTION,— 

S. 26. 871, 874, 94Z, 943. 
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EASEMENTS— 

Dominant heritage, and beneficial enjoyment thereof essential for—, 
S. 26. 835, 896. 

Dominant owner may stop user of—, S. 26 . 841, 904. 
embrace profits a prendre, —S. 26. 831, 891. 

Enjoyment capable of interruption,—S. 26. 872, 943. 

Enjoyment within two years of suit,—S. 26 . 876, 946. 

Extinction of, by unity of possession,—S. 26. 840, 902. 

Extinguishment or suspension of am—, S. 26. 840, 902. 

for beneficial enjoyment of dominant heritage,—S. 26. 835, 841, 896, 

904. 

Inconsistent and subordinate—, S. 26. 847, 909. 

inconsistent with ownership,—S. 26 . 840, 902. 

Incorporeal rights imposed upon corporeal property,—S. 26 . 839, 901. 

Intermittent user of—, S. 26 . 867, 936. 

Interruption of—, What constitutes,—S. 26. 874, 945. 

Kumki right, in South Canara, not an—, S. 26. 863, 934. 

Knowledge of user,—S. 26. 877, 949. 

Licenses and leases, not—, S. 26 . 833, 894. 

Light and air laterally not—, S. 26. 833, 893. 

may be acquired independently of provisions of S. 26 . 826, 888. 

Meaning of—, S. 26 , 827, 888, 

Natural water-course,—S. 26. 833, 893. 

Nature of—, S. 26. 840, 902. 

Negative—, defined,—S. 26 . 843, 907; also see 866, 936. 

no easement in one’s own land,—S. 26. 830, 890. 

no purely affirmative or negative—, S. 26 . 843, 866, 907, 936. 
Non-acquiescence in obstruction,—S. 26 . 874, 945. 

Non-appurtenant rights not—, S. 26 . 831, 890. 

No prescriptive right to drainage of manure,—S. 26 . 841, 905. 

No prescriptive right to flow of water—, S. 26. 841, 905. 

not an interest in land,—S, 26 . 830, 890. 

Obstruction to right of—, S. 26. 874, 945. 

of light and air 

ancient lights,—S. 26. 854, 919. 

reasonable necessity,—S. 26. 854, 919. 

of necessity,—S. 26. 849, 911. 

Onus on plaintiff to establish right,—S. 26 . 862, 930. 

Other incorporeal rights not—, S. 26. 837, 898. 

Permanent and limited—, S. 26. 846, 909. 

Permanent rights,—S. 26 . 842, 905. 

Permissive user not as of right,—S. 26. 861, 930. 

Positive and negative,—S. 26. 843, 907. 

Precarious, is unknown,—S. 26 . 842, 906; also 861, 930. 

Prescriptive, are absolute,—S. 26 . 826, 888. 

Prescriptive, of light how acquired,—S. 26. 842, 906. 

Presumptions from long user of—, S. 26 . 862, 930. 

Profits a prendre included in—, S. 26 . 855, 921. 

Projections for ornamentation,—S. 26. 841, 905. 

Proprietary rights are not an—, S. 26 . 855, 921. 

Public rights of way not an—, S. 26. 836, 897. 

Quasi,—S. 26. 849, 911. 

Rainfall and drainage water not—, S. 26 . 833, 893. 

Real easements benefit the land,—S. 26. 840, 902. 

Recognised by,— 

Civil Law,—S. 26. 850, 912. 

English Law,—S. 26. 851, 912. 

Indian Law,—S. 26. 852, 912, 913. 
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BASEMENTS— ( Contd.) 

Rights in gross are not—, S. 26 . 835, 896. 

Rights in natural water-course not—, S. 26. 832 (1), 892. 

Rights in personc^ not—, S. 26 . 829, 889. 

Rights of ferry, not —^ S. 26 . 837, 899. 

Rights of Fishery not—, 52, 54; also see S. 26. 831, 855, 890, 891, 921. 

Right of, in alternative to claim for ownership,—S. 26. 859, 927. 

Right of passage by mehters,—S. 26. 852, 913. 

Right of pasturage—, 52, 54. 

Right of way,— 

Section 26. 852, 912. 

for foot passengers,—S. 26. 852, 913. 

•for scavei^ers,—S. 26. 852, 914. 

verbal grant of—, S. 26. 879, 951. 

Right to a water-cour&e, whether—, S. 26. 853, 915. 

Right to discharge rain water, whether—, S. 26. 853, 917. 

Right to erect dam diverting natural flow of water, whether—^ S. 26. 
853, 918. 

Right to flow or use of water,—S. 26. 853, 915. 

Right to himt in a jungle,—52, 54. 

Right to light and air laterally,—S. 26. 832 (3), 893. 

Rights to rainfall and drainage water,—S. 26. 832 (3), 893. 

Rural or urban,—S. 26. 850, 912. 

.Servitude in gross how enforced,—S. 26. 835, 896. 

Several modes of acquiring—, 879, 951. 

See CUSTOM: EASEMENT OF NECESSITY: PRESCRIP¬ 
TION: QUASI EASEMENTS. 

;Shade or shelter of trees, walls, etc.,—S. 26. 841, 905. 

Submission, or acquiescence for a year,—S. 26. 875, 946. 

Suspension of—, S. 26. 840, 902. 

Tenet's claim to, in other lands of same owner,—S. 26. 840, 903. 

Title to, depends on terms of statute,—S. 26 . 874, 945. 

Three classes of ways, not—, S. 26. 836, 898. 

Trees encroaching on a neighbour's land,—S. 26. 837, 900. 

Varieties of—, S. 26. 850, 912. 

Water-course,—Right to an artificial channel,—S. 26. 853, 916. 

What are included in—, S. 26. 839, 901. 


895. 


838, 900. 


What are not— 

See S. 26. 829, 889. 
customary easements,—S. 26. 833, 834, 

licenses and leases,—S. 26. 833, 894. 

light and air laterally,—S. 26 . 832 (3), 893. 

obligations imposed by law or contracts,—S. 26. 
other incorporeal rights,—S. 26. 837, 898. 

public rights of way,—S. 26 . 836, 897. 

Rainfall and drainage,—S. 26. 832, 893. 

Rights in gross,—S. 26. 835, 896. 

Rights in natural water-course,—S. 26. 232 (1), 892. 

Right of ferry,—S. 26. 837, 898. 

Three classes of ways,—S. 26. 836, 898. 

Trees encroaching on a neighbour's land,—S. 26. 837, 900. 

'EAVES AND WATER-DROPPINGS 

Easement for--, S. 26. 853# 917. 

BFFBCT 

Combined, of Sections 6 and 8, Limitation Act,—325, 342. 
of annulment of adjudication,—:S. 15. 540, 5^. 

of !death before right to sue accrues,—S. 17. 557. 

E 
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EFFECT—(Co«;c?.) 

of fraud,—S. 18. 565. 

of insolvency of one of the judgment-debtors,—S. 15. 539, 550. 

of payment,—computation of fresh period,—S. 20. 694, 739. 
of period of notice on period of minority,—S. 15. 544, 553. 

of S. 8, not to curtail, but enlarge time,—324, 341. 

EJECTMENT 

from a specific field,—S. 23, not applied,—796, 857. 

of tenant,—Suit for, by co-sharer incompetent,—S. 22. 772, 837. 

EMBANKMENT 

across a water-channel, not allowed, easements,—S. 26. 853, 918. 

ENCROACHMENTS 

by tenants on the land of persons other than the landlord.— Easements_ 

S. 26. 840, 903. 

by trees, on a neighbour’s land,—S. 26. 837, 900. 

ENDORSEMENT 

in handwriting of person who can write,—S. 20 . 678, 724 

No time limit for—, S. 20. 681, 728. 

of payment on mortgage-deed,—Acknowledgment,—S. 19. 642, 668. 
on back of a promissory note,—S. 19 . 643, 670, 671. 

written by another, and signed by payer, not sufficient,—S. 20. 678, 

724. 

ENDOWMENTS 

See RELIGIOUS ENDOWMENTS. 

Amending Act I of 1929, effect of re.~ S. 10. 398, 416. 

Hindu temple and Mutts,—S. 10. 382, 383, 397, 398. 

Mahomedan religious—, S. 10 . 382, 398. 

Property of, deemed vested in trust for specific purpose.—S. 10 358 

370 ; 361, 374. 

Suits for personal rights of management not within S. 10 . 391, 409. 

Suits for recovering trust property,—S. 10. 388, 405. 

ENGLISH CASES 

Broad principle undelying—, S. 4. 123, 137. 

Discretion of Court,—S. 5. 182, 188. 

ENGLISH LAW 

Act lawful in itself becoming unlawful when causing damage,—S. 24. 

809, 870. ’ 

Amendment in plaint introducing new cause of action,_S. 22. 755, 

810. * 

Analogy of,—S. 21. 720, 769. 

Continuing breaches of contract,—S. 23. 776, 843. 

Corresponding to— 

Section 9. 329, 345. 

Section 10. 353, 367. 

Section 20 . 654, 694, 695. 

Defendant’s absence in foreign country,—S. 13, 454, 471. 

Doctrine of implied agency,—S. 21. 706, 754. 

Easements,—S. 26 . 851, 912. 

General power of Courts to allow amendments,—S. 22 728, 776 

of acknowledgments,-S. 19. 587-589, 590, 602, 602, 604 616* 

of fraud, not appEcable,—556, 567. 
of limitation not applied in India,—S. 1. 2, 3. 

Prescription Act,, 1832 (2 and 3 Will. IV, C. 71),—S. 27. 880, 952.. 
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ENGLISH LAW—(CoM/d.) 

Principle of payment,—S. 20 . 663, 702. 

Real Property Limitation Act, 1833,— (3 and 4 Will. IV, C. 277),— 
S. 34,—see S. 28. 883, 955. 

ENGLISH STATUTES 

do not come within the meaning of special or local laws,—913, 989. 
of limitation,—repeal of—, 12, 8; 2, 3. 
suspension of limitation,—S. 13. 451, 469. 

ENHANCEMENT OF RENT 

Denial of claim to—, S. 23. 786, 849. 

ENJOYMENT 

See USER. 

Abandonment of—, S. 26. 870, 939. 

Alteration of mode of, effect of—, 

Capable of interruption,—S. 26 . 872, 943. 

Cessation of—, S. 26. 868, 937. 

Discontinuance of—S. 26 . 867, 869, 936, 938. 

Duration of, to confer easement,—S. 26. 876, 946. 

to confer easement as against Crown,— 

Interruption of—, 

of right of easement within two years of suit,—876, 946.. 

Presumed to be as of right,—S. 26 . 862, 863, 931-933. 

Qualities of, 

to confer easement,— 

must be as an easement,—S. 26 . 859, 926. 

must be as of right,—S. 26 . 860, 861, 928, 929. 

must be continuous,—S. 26. 864, 865, 935, 936, 

must be open or nec clam, —S. 26. 858, 925. 

must be peaceful,—857, 923. 
what amounts to, of an easement,— 

ENLARGEMENT 

of time,—effect of S. 8,—324, 341. 

ENTRIES 

in account books,—S. 19. 616, 635. 

in settlement records,—S. 19. 617, 636. 

made in register of sanads,—S. 19. 620, 638. 

EQUITABLE 

Considerations, 

not available against limitation,—S. 3. 71, 76. 

of limitation law,—S. 1. 26, 20. 

Construction of statutes, not allowed,—S. 1. 26, 20. 

EQUITY 

General rule of—>, underlying S. 18. 556, 566. 

No equitable grounds for suspension of cause of action,—S. 14, 515, 

527. 

Principle of natural —, S. 10. 387, 403. 

The rule of —, S. 10. 354, 368. 

ERROR OF COURT 

See MISTAKE; SUFFICIENT CAUSE,—S. 5 . 211, 223. 

EVIDENCE 

and proof of fraud,— 

Fraud must be proved as laid,—S. 18. 578, 589. " 

' Knowledge of fraud within limitation,—S. 18. 578, 590. 
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EVIDENCE— 

and proof of fraud,— {Cpni\d.^ 

Onus of proving fraud alleged,—S. 18. 578, 588. 

Specific allegations of fraud,—S. 18. 578, 589. 

Medkal, as to age,—Legal disability,—S. 6. 241, 261. 

Oral, of date of acknowledgment, admissible,—S. 19. 639, 659. 

Plaintiff’s duty to prove that claim is prima facie within limitation,—S. 6. 
242, 261; 81, 82, 83, 84. 

EXCEPTIONS 

in a statute how construed,—S. 1. 28, 22. 

interrupting period of limitation,—Ss. 19 and 20. 346, 359. 

preventing the running of time,—S. 18 . 346, 359. 

suspending period of limitation,—Ss. 6, 7, 8 and 9. 346, 359. 

to general rule,—28, 22. 

retrospective operation of—, 37, 34. 
to general statute,—See Ss. 6, 7, 13, 14, 18, 19 and 20, LIMITATION ACT. 
EXCLUSION 

in favour of reversioner or servient tenement,—S. 27. 952. 

of day,— 

on which judgment complained of was produced,—S. 12. 420. 
on which right to sue accrues,—S. 12 . 420. 

EXCLUSION OF TIME 

See COMPUTATION. 

Bona fide application prosecuted with due diligence,—S. 14. 515, 525. 

Bona fide suit against dead person,—S. 14 . 493, 509. 

Date of execution of pro-note,—S. 12 (1). 406, 423. 

Defect of jurisdiction or other cause of a like nature,—S. 14. 510. 

521. 

Defective plaint,—S. 14. 493, 506. 

Defendant’s absence from British India,—346, 358; S. 13 . 468. 

Defendant’s representation as to his residence,—S. 14 . 510, 520. 

during which judgment-debtor endeavours to set aside execution-sale,— 
S. 16. 556. 

during which proceedings are suspended,—S. 15. 530. 

Failure to procure service of summons,—S. 14. 510, 520. 

First day excluded,—S. 12. 408, 424. 

Former application must be for same relief,-S. 14 (2). 515, 527. 

Good faith, and due diligence,—S. 14. 493, 508. 

Letters Patent Appeals.—S. 12. 444, 461. 

Misconception of remedy,—S. 14. 510, 521. 

Mistaken relief,— hona fidk mistake of law,—S. 14. 493, 508. 

Negligence or Laches,—S. 14. 493, 507. 

not where disposal of application on merits,—S. 14 (2). 515, 527. 

Occupied in cop 3 nng department,—“Time requisite”,—422, 437. 

Occupied in obtaining copy of decree and judgment,—S. 12. 423, 437.. 

of defendant’s absence from British India,—S. 13. 468.- 
Overvaluation or undervaluation of suits,—S. 14. 493, 506. 

Privy Council Appeals,—S. 12 . 449, 466. 

Proceedings continued in Court without jurisdiction,—S. 14 . 515, 526. 

Proceedings not recognized by law,—S. 14. 493, 505. 

Return of plaint for presentation to proper Court,—S. 14 (2). 515, 526. 

Scope of S. 12 (l),--405, 422. 

Transfer of application to wrong Count,-S. 14 (2). 515, 525. 

when allowed,—S. 14, Expl. 1,—516, 528. 

EXECUTION OF DECREE 

See APPLICATION. 

Applications made in —, S. 6. 250, 269. 
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EXECUTION OF DECREE—(Con/rf.) 

Applications for,—by joint-decree-holder,—S. 14. 496, 511. 
in wrong CoUrt^—S. 14. 468, 482. 

passed in favour of a minor decree-holder,—S. 6 . 236 (6), 254. 

Scope of,—S. 11. 399, 418. 

Section 5, not applicable to,—155, 171. 

Section 14, not applicable to,—514, 525. 

Minor’s option to execute through guardian,—S. 6. 236, 254. 

Stay of— 

by injunction or order,—Express or implied,—S. 15. 530-A, 543. 
Striking off, against insolvent judgment-debtors,—S. 15. 530-A, 544. 

EXECUTION-PURCHASER 

Defendant,—S. 2 (4). 51. 

EXECUTION-SALE 

See EXCLUSION OF TIME,—S. 16. 556. 

EXECUTION—STAY OF 

against one of the judgment-debtors,—S. 15. 528, 540. 

complete, not partial,—S. 15. 527, 539. 

EXECUTOR 

Acknowledgment by—, See ACKNOWLEDGMENT. 
de son tort, —not an express trustee,—S. 10. 390. 

Debtor appointed,—See DEBTOR. 

Joint-claimants,—S. 7. 297, 312. 

whether entitled to special considerations,—S. 5. 166, 176. 

whether trustees,—S. 10. 371, 387. 

EXECUTORSHIP 

not mentioned in proviso to S. 9. 350, 361. 

EXEMPTION 

of legal representative,—S. 6 (3). 282, 300. 

EX PARTE DECREE 

Application for setting aside,—S. 6 . 252, 272; S. 14. 468, 483. 

Application to set aside, wrong remedy by,—S. 5. 153, 154, 167; 201, 215. 

EX PARTE ORDER 

Admission of appeal by, open to reconsideration, S. 5. 189, 195. 

Proceedings to set aside,—Sufficient cause, S. 5, 201, 215. 

EXPIRY OF PERIOD 

when Court is closed,—S. 5 . 231, 247. 

EXPRESS TRUSTEE 

See TRUSTEE. 

includes, whom,—S. 10. 354, 368. 

what constitutes,—S. 10. 363, 376. 

Section 10 applies to,—363, 376. 

EXTENSION OF TIME 

for deposit of security,—Appeal to Privy Council,—64, 70. 

EXTINCTIVE PRESCRIPTION 
See PRESCRIPTION,—39 (2), 37. 

EXTINGUISHMENT 

of purchaser’s title,—S. 28. 900, 971. 
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EXTINGUISHMENT—(CoM^rf.) 

of right,—Redemption suits,—S. 28. 900, 970. 

to property,— S. 28 . 954. 

F 

FACT 

Ignorance of— 

Sufficient cause,—S. 5. 203, 217. 

no excuse for extension of limitation,—72, 77. 

FACTOR 

See AGENT. 

FEES 

See COURT-FEES. 

FERRY 

Disturbance of right of, a continuing wrong,—S. 23. 801. 

Right to set up a private,—Easements,—S. 26 . 837, 899. 

FIDUCIARY RELATIONS 

Scope and applicability of S. 10,—368, 384. 

FINAL DECREE 

in a mortgage suit,—Application for,—S. 6. 252, 271. 

FIRMS 

Suit by or against,—Effect of,—S. 22. 761, 816. 

FISHERY 

Right of—, easements,—52, 54; 831, 890. 

Profits a prendre ,—S. 26 . 855, 921. 

FOLLOWING THE TRUST PROPERTY 
S. 10. 388, 405. 

FOREIGN 

1. Contracts,—Suit on,—S. 11 . 417. 

2. Country,— 

Definition of— S. 2 (6). 49; 53, 55. 

Defendant’s absence in—, S. 13. 468. 

3. Court,—not included in S. 14 fn 483. 495 

4. Judgment,-Suit on,-S. 11. 400, 420. 

FOREST 

Clearance,—Contract for,— S. 23. 791, 852. 

FORMER SUIT 

not in form,-S. 14 (1). 487, 500. 

FORMS 

of account,—S. 10. 395, 413. 

of suit,—Former suit not in form,—S. 14 (1). 487 500 

FRAUD 

Breach of duty to inform,—S. 18. 566, 578 

Cases of—, S. 18. 568, 580. 

Concealed, 

explained,—S. 18 . 565, 576. 

meaning of—, S. 18. 556, 567. 

Concealment of right,-S. 18. 568, 580. 

Concealment of title,—S. 18. 568, 581. 
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FRAUD—(CoM^rf.) 

Constructive knowledge of—, S. 18. 577, 586. 

Effect of—, S. 18. 565. 

Fraudulent collection of debts,—S. 18. 568, 581. 

Fraudulent concealment of sale proceedings,—S. 18. 568, 581. 

Fraud hindering discovery of right,—S. 18. 563, 575. 

Illustrative cases of—, S. 18. 566, 577. 

Intentional keeping from knowledge of right is—, S. 18. 565, 577. 

Keeping from knowledge of right,—S. 18. 566, 578. 

Knowl«dge of— 

Means of—, S. 18. 577, 587. 

Onus prohandij —S. 18. 580, 592. 

means active deceipt,—S. 18. 564, 576. 

Meaning of—, S. 18. 563, 575. 

Mere silence, or passiveness is not—, S. 18. 565, 577. 

must be proved as laid,—S. 18. 578, 589. 

need not be subsequent to sale,—^Application to set aside execution-sale, 
—S. 18. 562, 573. 

of defendant, or his privies,—S. 18. 571, 582. 

Omission to give notice to pre-emptor,—S. 18. 566, 577. 

Passive concealment not—, S. 18. 566, 578. 

Proof of—, Onus probandi, —S. 18. 578, 587. 

Protection to bona fide assigns for value,—S. 18. 573, 584. 

Reasonable diligence in discovering—, S. 18. 577, 586. 

Specific allegations of—, S. 18. 578, 589. 

Uncertified adjustment of decree,—S. 18. 566, 578. 

Undervaluation in sale-purchase,—S. 18 . 566, 579. 

Undervaluation in sale-proclamation,—S. 18. 566, 579. 

What constitutes—, S. 18. 563, 575. 

FRAUDULENT 

1. collection of debts,—Fraud,—S. 18. 568, 581. 

2. concealment of right, o>r title,—Fraud,—S. 18. 568, 580, 581. 

3. representation,—as to adjustment of decree,—S. 18. 568, 581. 

G 

GENERAL CLAUSES ACT 

S. 6,_Vested rights acquired under an earlier Limitation Act are not 

affected by the repeal of same Act in a later enactment,—40, 39. 

GENERAL RULES 

Litigation not in good faith when prohibited by law,—490, 503 i 
GHATWAL 

not claiming through his father as predecessor,—not a "plaintiff”,—55, 

58. 

GOOD FAITH ^ 

See BONA FIDES. 

, and due diligence,—Exclusion of time,—S. 14. , 493, 508. 

Condition of applicability of S. 14 (1). 488, 502. 

Definition of—, S. 2 (7),—49; 54, 56. 
does not occur in S. 10. 386, 402. 

Prosecuting another civil proceeding in—, S. 14. 493, 508. 

GOVERNMENT 
See CROWN. 

“ "Easements agsunst—, S. 26 . 825, 886. 

not a trustee,—S. 10. 381, 396. 
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GOVERNMENT—(Con/rf.) 

not exempt from limitation,—S. 3. 65, 71. 

whether entitled to special considerations,—S. 5. 165, 176. 

GRACE 

Period of—, Acknowledgment during,—S. 19. 598, 613. 

GRANTS 

1. by Crown,—51, 52. 

2. express or implied,—Easements created by,—S. 26. 842, 906. 
GREGORIAN CALENDAR 

See CALENDAR,—S. 25. 876; 816, 877. 

GROSS 

Easement cannot be in—, S. 26. 835, 896. 

Profits a pfendre may be in—, S. 26. 855, 921. 

GUARDIAN 

Acknowledgment by, manager of estate as distinguished by one bv a 
guardian of the person,—S. 19 . 629, 648. 

Acknowledgment by, whether sufficient,—S. 19. 626, 627 645 646 

appointed by a Court,—S. 6. 237, 255. » , . 

appointed by Collector, not a guardian appointed by Court,—S. 6. 237 

de facto ,—is lawful guardian,—S. 21. 704, 753. 
of minor,— 

Execution of decree through,—S. 6. 236, 254. 

Existence of, no bar to claim of benefit under S. 6 259 280 

of person under disability,—689, 735. ' ' 


H 

HANDWRITING 

See SIGNATURE. 

of agent,—Payment in—, S. 20. 677, 723. 

HATCHITHA 


Account in a—, Acknowledgment,—S. 19. 641, 665 

HIGH COURT 

See COURT. 

Original side rules, as to the copies,—S. 12. 421, 436. 

Rul^s made by—, S. 29. 914, 989. 

HIGHWAYS 

defined,—S. 26. 836, 897. 

Public river is a—, S. 26. 836, 897. 

ight of the public in or to, not an easement,—S. 26 
Three classes of ways,—S. 26 . 836, 898 

What are—, S. 26. 836, 898. 

HINDU WIDOW 


836, 898. 


t 


Acknowledgment of mortgagee rights by, effect of,—S. 21. 721, 769 

HINDU LAW * 


Easements recognized by—, 856, 922, 923 

HINDU MUTTS 

See ENDOWMENTS,—S. 10. 

HISTORY 


^l-l^^^lO^ Limitation in British India,—See THE PREAMBLE,— 
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HOLI 

Right to burn the —, Customary easement,—S. 26. 856, 923. 

HOLIDAYS 

See CLOSING OF COURT. 

Two descriptions of—, 140, 156. 

I 

IDENTITY 

1. of cause of action,—S. 14 (1). 487, 499. 

2. of debt acknowledged, may be proved by oral evidence,—S. 19. 
639, 659. 

3. of defendant,—S. 14 (1). 486, 498. 

IDIOCY 

Definition of,—Legal disability,—S. 6. 244, 263. 

Idiot’s disability to sue—, S. 6 . 271, 293. 

Previous law as to—, S. 6. 243, 262. 

Who is an idiot,—S. 6. 244, 263. 


IDOL 

as juristic person,—S. 6. 258, 278. 

not a perpetual infant,—S. 6. 258, 279. 

Property of, managed through shebaits,—S. 6. 382, 397, 398; 

258, 279. 

Right of suit by, through manager,—S. 6 . 258, 279. 

Suit by or against an—, S. 22. 770, 833. 


also 


IGNORANCE 

1. of appellant, as to death of respondent—sufficient 

203, 217. 

2. of fact,— 

no excuse for extension of limitation, S. 3. 72, 

sufficient cause for delay,—S. 5. 203, 217. 


cause,—S. 
77. 


3 of IjnATj 

may be an excuse,—S. 14 (!)• 491, 504. 

no excuse for extension of limitation, S. 3. 72, 73. 

sufficient cause,—S. 5. 204, 218. 



ILLITERATE PERSON 

Mark of an—, affixed to an endorsemgnt,—S. 20 . 678, 724. 

Mark of an—, is a signature,—S. 19. 610, 628. 

ILLNESS 

A plea of, not entitling special consideration,—S. 5. 171, 180 

IMPERATIVE RULE 

S. 3,—“Shall dismiss”,—73, 78. 

IMPLIED 

1. Grant, —Easements created by—, S. 26. 842, 906. 

2. Trusts,—Scope and applicability of S. 10. 364, 379. 

IMPRISONMENT 

not a legal disability,—S. 5. 172, 180. .--ion 

whether entitling special consideration, b. 5. i/A aw. 

INABILITY 

Scope of S. 9. 342, 356. 

F 
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INCOME-TAX ACT 

Proceedings under—, governed by S. 29, Limitation Act,—910, 986. 

INCONSISTENT 

Easements,—S. 26. 847, 809. 

Proprietorship not consistent with rights of easements,—S. 26. 855, 

921. 

INCORPOREAL RIGHTS 

Easement distinguished from other,—S. 26. 837, 898; also see 839. 

901 . 

INDEMNITY 

Covenant of—, continuing breach,—S. 23 . 785, 848. 

INDIAN MAJORITY ACT 

Age of majority how computed,—S. 6. 238, 257. 

Minor not defined in—, S. 6. 234, 251. 

INFANCY 

See MINOR; See IDOL. 

INFRINGEMENT 

1. of right,—Suit maintainable without proof of special damage_ 

S. 24 . 814, 874. 

2. of trade mark,—is a continuing wrong,—S. 23 . 803, 864. 

IN GROSS 

Rights, distinguished from easements,—S. 26. 835, 896. 

INITIAL 

is a signature for purposes of S. 19. 610, 629. 

INJUNCTION 

Commencement of suit stayed by—, S. 15. 530. 

or order,—See S. 15. 539. 

Suit for— S. 22. 772, 837. 

INSANITY 

Definition of—. Legal disability,—S. 6. 244, 263. 

Idiocy,—Lucid intervals,—S. 6. 245, 263. 

Period of not excluding in computing 20 years,—S. 26. 

Previous law as to—, S. 6. 243, 262. 

INSOLVENCY 

of one judgment-debtors, Effect of,—539, 550. 

Petition^ for, under S. 9, Insolvency Act,—S. 5. 155, 170. 

Proceedings,—Time' whether excluded,—S. 14 (1). 482, 494. 

INSOLVENT 

• ^ 

Acknowledgment by an—, S. 19. 633, 653. 

INSTANCES 

of continuing wrong,—S. 23. 800, 860. 

INSTITUTION OF SUITS 

S. 3, Explanation,—120, 133, 134. 

INSTRUMENT 

Date in—, S. 25. 876. - ' 

INSURANCE 

Covenant of—, capable of continuing breach,—S. 23 . 782, 847. 
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INTEREST 

Appropriation of payment to interest by creditor, whether sufficient, under 

S. 20. 670, 713, 714. 
must be paid as such,—S. 20. 664, 704. 

on debt or legacy, effect of paying,—S, 20. 

Payment of, by person liable,—S. 20. 682, 728. 

INTERMITTENT 

user,—S. 26. 867, 936. 


INTERPRETATION 
1b Cl^iuscs 

I^^’a^LICANtTbILL of exchange ; BOND ; DEFEND¬ 
ANT EASEMENT; FOREIGN COUNTRY; GOOD FAITH; 
PLAINTIFF; PROMISSORY NOTE; SUIT AND TRUSTEE. 

Rules^Is^to’“CONSTRUCTION OF STATUTES". 

a consolidating statute,—16, 11. 

a statute of repose,—17, 13. 

objects of limitation law,—18, 13. 

strict construction of limitation law,—19-25, 15-20. 

Equitable considerations,—26, 20, 21. 

Literal construction,—27, 21, 22. 

Exceptions,—28, 22. 

Technical words,—29, 23. 

‘ Construction leading to absurdity, 30, 24. 

Ambiguity in language,—31, 24. ^ /> oa 

Reasonable stringency of construction,—32, 26. 

Harmonious construction, 35, 30. 

Conflict of articles,—36, 31. 


INTERRUPTION 

1. of easements,—See S. 26 . 864, 865, 935. 

2. of limitation,—Time when not running,—S. 9. 


J 


JOINDER 

1. of fresh parties,— • u* c 

for purpose merely of safeguarding rights,—S. 22. 700, 

2 . of necessary party,— 

after time, effect of,—S. 22 . 744, 798. 

JOINT 

1. cause of action,— 

See CAUSE OF ACTION. i c 7 907 

Action should be joint, though interests be several,—b. 7. Z97. 

313. 

and joint right,—S. .7. 295, 310. 

- 2. claim,— 

•' ' joLt“imants must be impleaded,-S. 22. 745, 7^.. 

f Effect of joinder of necessary party after time,—S. 22. 744, /9». 

*^^' 3 ; claimants,— 

See CLAIMANTS. 

See TITLE III,-S. 7. 312 

Disability of some of several—, S. 7. . Z81, JUo. 
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5. 


6 . 


7. 


8 . 


JOINT—(Contd.) 

4. Contractors,— 

See CONTRACTORS. 

Acknowledgment of payment by one of several—, S. 21. Title III,. 
7 33 • 

Acknowledgment of liability by one of —, S. 19 . 594, 609. 

Principal and surety whether—, S. 21. 716, 764. 

Surety not a joint-contractor,—S. 21. 716, *764 

Creditor,— 

See CREDITOR. 

Disability of one,—S. 7. 291, 306. 

Debt,— 

See DEBT. 

Payment of a—, S. 20. 680, 727. 

Decree-holder,— 

See DECREE-HOLDER. 

Application for execution by—, application of S. 14. 496, 511. 

Capacity to give a discharge,—S. 7. 311-318, 328-333. 

Disability of one of several saves entire decree,—S. 7 . 320, 336. 

Discharge by manager of joint Hindu family,—S. 7. 320, 337. 

Discharge by next friend or guardian,—S. 7. 320, 337 

Discharge by Receiver,—S. 7. 320, 337. 

Legislative changes,—S. 7. 308, 327. 

Hindu family,— 

Karta of a—, payment by—, S. 20. 689, 736. 

Manager of—, Discharge by S. 7. 320, 337. See MANAGER. 

l^ower to enforce contracts,—S. 22 . 766, 826. 

Right of suit by, as representing family,—S. 22. 764, 821. 

Suit by or against a—, S. 22. 764, 821. 

Mortgagees,— 

Acknowledgment of liability, by one of—, S 19 
Payees,— 

See JOINT-CLAIMANTS,—S. 7. 

Right,— 

and Joint Cause of Action,—S. 7, 

Trustees,— 

See JOINT-CLAIMANTS,—S. 7. 

Suit by one of— S. 22 . 774, 840. 

JUDGMENT 

1. Copies of,— 

See COPIES OF JUDGMENT. 

S. 3. 107, 108, 119, 121. 

S. 4. 135, 150. 

S. 12 (3). 448, 465. 

Debt,— 

Money payable under a decree or order of Court,—S. 20. 695, 740^ 

Debtor,^^ 

Admission of existence of debt by a—, S. 19. 593, 608 

Arrest of, no bar by—, S. 15. 541, 551. 

Effect of proceeding by—, to set aside execution sale,—S. 16. 556. 

Endorsement by, of part-payment acknowledgmient,—S 19 593 609 

Insolvency of— effect of—S. 19. 539, 550. ‘ * 

Statement of a fact by—not acknowledgment,—S. 19. 593;. 
Delivery of,— 

Judgment not pronounced in open Court,—S. 5 . 229, 245. 

Notice not given to parties,—S. 5 . 229, 244. * 


9. 

10 

11 

12 


594, 609. 


302, 316. 
295, 310. 
301, 316. 


2 . 

3. 


4. 
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JUDGMENT— ( Contd ,) 

5. Order,— 

Admitting an appeal,—S. 5. 178, 184. 

passed in rejecting an application to excuse delay,—S. 5, 177, 

184. 

6. Review of,— 

Application for,—S. 5. 150, 165. 

JULKUR RIGHTS 
See FISHERY. 

are a right of property,—S. 26 . 831, 890. 

JURISDICTION 

1. Defect of,— 

See DEFECT OF JURISDICTION. 

See EXCLUSION OF TIME. 

See S. 14 (1) (2). 

Two different senses of jurisdiction,—S. 14. 494, 509. 

2. Local,— 

Defect of—, S. 14. 494, 509. 

3. Mistake of,— 

Bona fide, —S. 14 (1). 490, 504. 

sufficient cause,—S. 5. 201, 214. 

4. with reference to subject-matter— Defect of,—S. 14. 494, 495, 
509, 510. 

K 

KARTA 

of a joint Hindu family,—S. 20. 689, 736. 

KHATA 

or account stated, as acknowledgment,—S. 19. 641, 665. 

KNOWLEDGE 

See FRAUD. 

1 . of fraud,— 

S. 18. 574, 585. 

Mere suspicion is not—, S. 18. 575, 585. 

Starting point of limitation,—S. 18. 574, 585. 

within limitation,—S. 18. 578, 590. 

2. of user, of easement,—S. 26 . 877, 949. 

3. Onus probandi of,—S. 18 . 580, 592. 

L 

LACCADIVE ISLANDS 

now part of British India,—46, 53, 48, 55. 

LACHES 

See DELAY. 

Doctrine of not applicable to India,—44, 45. 

LAND ACQUISITION ACT 

S. 18 (1),—Applications under,—S. 12 (2). 415, 430. 

S. 5, Limitation Act, not applicable to proceedings under—, 158, l/is. 

LANDLORD AND TENANT 

Acquisition of easements in cases of S. 26, 

Denial of claim to enhancement of rent,—S. 23 . 786, 

Encroachments by tenant on lands of landlord or of third persons,— 

840, 903. 
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2 . 


3. 

4. 

5. 


LANDLORD AND TENANT—(Conffi.) 

Tenants during relationship cannot prescribe,—S. 26 . 840, 903. 

Tenant’s prescription for a lessee’s interest on lands encroached.—S 26 
840, 903. 

LAWFUL GUARDIAN 

De facto guardiaji whether a—, S. 21. 704, 753. 

LAW 

1. Ignorance of—, 

may be an excuse,—S. 14 (1). 491, 504. 

no excuse for extension of limitation,—72, 77. 
sufficient cause under S. 5. 204, 218. 

Mistake of —^ 

Counsel misled by conflict of views,—Sufficient cause,—S 5 213 

229; also see MISTAKE. * * 

sufficient cause,—S. 5. 204, 218; also see MISTAKE, 

of domicile,—Legal disability,—S. 6. 238, 258. 

of limitation and prescription is a law of procedure,—40, 38. 

Proceeding not recognized by—, No exclusion of time for— S 14 
493, 505. ’ ' 

LEASES 

See EASEMENTS,—S. 26. 833, 894. 

LEAVE OF COURT 

Omission to get— defect of jurisdiction or other cause of like nature,—; 

S. 14, application of—, 496, 511. 

LEGACY 

Payment of interest on—, S. 20. 690; 656, 696, 697. 

Payment of part of, not provided for,—656, 696,' 697. 

LEGAL ADVICE 

"^^^' 228 ^^^^°^^ trouble and expense of, not due diligence,—S. 5. 213^ 

LEGAL DISABILITY 

See DISABILITY. 

Agent of person under—, 702, 748. 

Age of majority how computed—, S. 6. 238, 257. 

Application through guardian for execution of decree,—S. 6. 236, 253 

Attainment of majority,—S. 6. 237, 255. 

Burden of proof—, S. 6. 241, 260. : 

successive—, S. 6. 276, 278, 297 

Cffild in embryo,—S. 6. 240, 259. 

Disputed or doubtful title not a—S. 6. 233, 251. 

Disqualified proprietor under Court of Wards—S 6 272 7QA 

Duty of plaintiff to prove claim to benefit of s’. 6 26l’ 

Initial and subsequent disability distinguished,—S. 6 . 264. 286 

Insanity or idiocy,—S. 6 . 243, 262 . 

Involuntary disability of plaintiff,—S. 6. 232, 256 

Lucid intervals,—S. 6 . 245, 263. 

Minority as a— S. 6 . 234, 242, 251-362. 

Minor’s title to exemption,—S. 6. 236, 253. 

of alien enemies,—S. 6. 272, 293. 

of legal representatives,-S. 6. 281, 299; S. 17. 554 564 
o one o several joint decree-holders saves entire decree,—320^ 336. 



Topical Indlx. 


xlvii 


LEGAL DISABILITY~(Co/i/rf.) 

of plaintiff or applicant,—S. 6. 274, 295. 

of plaintiff,—Time when not running,—346, 358. 
of some of several joint-claimants,—291, 306. 

Right of suit by minor through next friend,—S. 6. 235, 252. 

Subsequent disability not stopping time once started,—S. 6. 265, 287. 

Successive disabilities must be continuing,—S. 6. 280, 298. 

Suit through guardian,—S. 6. 236, 253. 

Three grounds of—, S. 6. 233, 251. 

Unsoundness of mind,—S. 6. 244, 262. 

Wards of Court,—S. 6. 239, 258. 

LEGAL MAXIMS AND PHRASES 

See WORDS, AND PHRASES. 

See MAXIAIS. 

LEGAL REPRESENTATIVES 

See REPRESENTATIVE. 

Applications for bringing—, on record,—S. 6. 252, 272. 

Exemption of—, S. 6 (3). 282, 300. 

Legal disability of—, S. 17. 554, 564. 

Meaning of—, explained,—S. 10. 385, 400. 

of deceased trustee,—Suit against,—S. 10. 385, 401. 

Trustee succeeding to office not a—, S. 10. 385, 401. 

LEGISLATIVE ALTERATIONS 

See AMENDMENTS,—47, 51. 

in S. 7,—Legislative changes in—, 302; also see 308, 327. 
in S. 10. 351, 364. 

LEGISLATION 

Previous, as to limitation,—1, 1. 

LEGISLATIVE 

protection, of disabled person,—S. 6 . 275, 296. 

LETTERS PATENT 
See APPEALS. 

Unnecessary copies of judgment,—S. 12 (3). 444, 461. 

LICENSE 

to enjoy an easement,—See EASEMENTS,—S. 26. 833, 894. 

LICENSEE 

Right of a—, when revocable,—S. 26. 833, 894. 

LIEN 

of vendor,—S. 28 . 892, 963. 

LIFE ESTATE 

Exclusion of periods of continuance of, in the computation of the 
prescriptive period,—S. 27 . 952, 

LIGHT 

Access, and use of—, S. 26 . 854, 919, 920. 

Alteration of enjoyment of—, S. 26. 854, 920. 

Ancient lights cannot be obstructed,—854, 919, 
and air laterally,—Easement,—S. 26. 832, 893, 

and air,—Right to,—Easement of,—S. 26. 854, 919. 

Difficulty of proving enjoyment as of right,— 

Disturbance,—when actionable,—854, 919. 

Easement of light and air,—S. 26 . 832, 854, 893, 919. 
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LIGHT— C Contd. ) 

Enjoyment of, not required to be open,—S. 26. 858, 925. 

Enjoyment of—, under Easement Act, need not be as of. right.—860 
928-930. 

Injunction against obstruction of—, S. 26. 854, 919. 

Interruption of~, right to removal of obstruction,—S. 26 . 854, 919. 

laterally—Right of easement,—acquired by prescription,—S. 26. 832. 

893. 

Reasonably necessary acquired by prescription,—S. 26. 854, 919. 

Right to—, differs from right to natural stream,—S. 26. 832, 893. 

LIMITATION 

Abandonment of point of—, S. 3. 76, 79. 

Act®,—See ACT XIV OF 1859; ACT IX OF 1871; ACT XV OF 
1877; ACT IX OF 1908. 

Act,— 

applies to a Court of appeal,—S. 3. 75, 79. 

Court bound to give effect to provisions of—, S. 3. 75, 79. 

exhaustive as regards extension of period of limitation.—S. 3. 
59, 65. ’ 

Rules of Court cannot override,—S. 3. 70, 75. 

applicable that in force at time of institution,—S. 3. 88, 93. 

as to possession of immoveable property practically extinguishes the 
right,—S. 28 . 894, 964, 965. 

Bar by—, defect of jurisdiction, or other cause of like nature.—S 14 
506, 518. 

bars the remedy but does not extinguish the right,—S. 28 . 890, 961. 

Bills,— 

of 1855, 1859,—S. 20. 653, 691. 

1842-1859,—S. 26 . 822, 883. 

cannot be extended or curtailed on ground of equity,—S. 3. 71, 76. 

Custom cannot override—, 69, 74. 

Defence of , No rule of estoppel precluding,—68, 73. 
distinguished from Prescription,—38, 35; also 899, 969. 

English Statutes of—, 2, 3. 

Equitable considerations not available,—S. 3. 74, 76. 

Extinguishment of rights, in certain cases,—S. 28. 900, 970, 

Grounds of exemption from,—S. 3. 62, 68. 

Ignorance of fact, or law, no excuse,—S. 3. 72, 77. 

Interruption of,—Time when not running,—S. 9. 346, 358. 

No discretion of Court to ignore,—S. 3. 73, 78. 

not affected by conduct of parties,—68, 74. 
not excluded by agreement of pa:rties,—67, 72. 

Objection by respondent in second appeal,—S. 3. 78, 81. 

Objection as to—, must be taken up by Court at any stage,—75, 79. 
Onus prohandi as to— on plaintiff,—61, 66. 

Period of—, prescribed—S. 4. 130, 147. 

Plea of—, 

Advisable to raise—, 82, 83. 

allowed in appeal if apparent on record,—S. 3. 83, 84. : 

General rule as to—, S. 3. 84, 87. r 

how tried,—81, 83, 84. 

may be pleaded, without reference to article of Limitation Act,. 
applicable,—81, 83. 

Point of limitation must be taken in grounds of appeal.—S 3 85. 

88, 89. , 

S. 3 controlled by—, 81, 83. 

when allowed in second appeal,—84, 84. 
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LIMITATION—(CoM/d.) 

prescribed by first schedule,—67, 72. 

Previous legislation as to—, 1, 2. 

Question of—, may be noticed in second appeal,—77, 80. 

Question of—, is one of procedure,—86, 90. 

Reason and object of the law of—, 18, 13, 14. 

Rules of Court cannot override Act,—70, 75. 

Suspension of,— 

English statutes as to—, S. 13. 451, 469. 

S. 9. 334, 339, 350, 354. 

Time when not running,—S. 9. 346, 358. 

Trial of—is one of—, S. 3. 81, 83, 84. 

under Act IX of 1908, expressly extinguishes right to all property in 
certain cases,—S. 28. 900, 970. 

LIMITATION LAW 

Conflict between special and general legislation,—26, 20. 

Construed in case of doubt so as to advance remedy,—25, 19. 
distinguished from Law of Prescription,—899, 969. 

Equitable considerations not availed in construction of—, 26, 20. 
Exceptions from' its operation construed liberally,—23, 18. 

Expediency, and the purpose of—, 17, 13. 
how far retrospective,—41, 40. 
is a disabling Act,—23, 18. 
is a statute of peace and repose,—17, 13. 
justified by reasons of public policy,—17, 13. 

Nature of—, 38, 35. 

not intended to define or create cause of action,—41, 40. 
not of the nature of contract,—38, 35. 

Objects of—, 18, 13. 

Objects of—, to quiet long possession,—18, 14. 

Parties cannot waive a statute,—67, 73. 

Public law cannot be altered by private agreement,—67, 72, 73. 
restrictive of ordinary legal rights,—22, 24, 17, 18. 

Retrospective operation of—, 40, 38. 

Strict construction of—, 19, 15. 

was formerly a plea of jurisdiction,—86, 869. 

LIMITED EASEMENTS 

See EASEMENTS,—S. 26. 846, 909. 

LIQUIDATORS 

Claims sent in by—, S. 3, Expl. 120, 133. 

whether entitled to special considerations,—S. 5. 166, 176. 

LOCAL LAWS 

Appeals under—, Applicability of S. 3 to,—63 and 100, 70 and 113. 

Application of 

S. 5 to— 159, 172. 

S. 12 (2) to— 413, 428. 

S. 14 to—, 470. 485. 

S. 15 to—, 544, 553. 

S. 18 to—, 558, 569. 

S. 19 to—, 599, 614. 

S. 28 to—, 887, 957. 

Effect of Limitation (Amendment) Act X of 1922 to periods prescribed 
by S. 4. 124-129, 141-147. 

English statutes come within meaning of , S. 29. 913, 989. 

Rules made by the High Court, not , 91A-, 989. 

What is a—, S. 29. 912, 988. 

G 
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LOSS 

of appurtenant or incidental right,—S. 28. 896, 967. 

of right to sue for possession by person entitled,—S. 28. 894, 965► 

LUCID INTERVAL 

Existence of partial insanity,—Legal disability,—S. 6. 245, 263. 

LUNATIC 

See INSANITY,—S. 6. 244, 263. 

M 

MABLAKHANDI 

is a good acknowledgment,—S. 19. 604, 619. 

MADRAS FOREST ACT 

Appeals under, independent of S. 4,—128, 146. 

Application of S. 5 to—, 159, 172. 

MADRAS HEREDITARY VILLAGES OFFICES ACT (III OF 
1895) 

No provision extinguishing right of persons who fail to sue in time,— 
S. 28. 887, 957. 

MADRAS REGULATION II OF 1802 

S. 18, els. 1, 2, 3,—Provisions in favour of minors,—S. 6 . 275, 296. 
S. 18, cl. 4,—Provision for limitation,—S. 6. 4. 

MADRAS RENT RECOVERY ACT (VIII OF 1865) 

Provisions of S. 12, Limitation Act, not applied to,—S. 4. 127, 145. 

S. 15, Limitation Act, whether applicable to —^ 525, 537. 

MAGISTRATES 

Attachment of property by—, S. 28. 902, 973. 

MAHANT 

See RELIGIOUS ENDOWMENT. 

of a mutt, is a trustee,—S. 10. 383, 398. 

of a religious institution, as representative of idol, as plaintiff,—S. 2. 
55, 58. 

MAJOR 

plaintiff, wrongly suing as a minor,—S. 22. 762, 819. 

MAJORITY ACT 

See INDIAN MAJORITY ACT, IX OF 1875. 

MAJORITY 

Age of,— 

See AGE. 

how computed,—S. 6. 234, 238, 252, 257. 

Attainment of —, f 

by minor,—S. 6. 237, 255. 

Onus on plaintiff to prove date of—, S. 6. 241, 260. 

MALABAR TENURES 

Avandrenjan ,— “Plaintiff”, — S. 2 (8). 55, 57. 

Y/owow—“Plaintiff”,—55, 58. 

MANAGER 

1. of idol, —Right of suit by,—S. 6. 258, 279. 

2. of joint Hindu family,— 
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MANAGER— ( Co 

2. of joint Hindu family— (Cou/d.) 

Agent duly authorised,—S. 19. 722, 771. 

as agent of the family,—S. 21. 723, 771. 

authorised to acknowledge debts,—S. 21. 722, 770. 

Discharge by—, S. 7. 320, 337. 

Joint claimants,—S. 7. 306, 321. 

Power to enforce contracts,—S. 22. 766, 826. 

Right of suit by—, S. 22. 764, 821. 

3. of property,—appointed by Collector, not a guardian appointed by 

Court,—S. 6. 237, 256. 


MANURE 

Drainage of —, No prescriptive right to,—S. 26. 841, 905. 
MARGINAL NOTE 

to S. 10,—^respecting express trusts,—363, 376. 

MARITAL OBLIGATIONS 

Breach of—, S. 23. 787, 850. 

MARK 

of an illiterate person,—affixed to an edorsement,—S. 20. 678, 724. 

of an illiterate person is a signature,—S. 19. 610, 628. 

MARTIAL LAW 

Ordinance I of 1922,—Appeal under,—S. 12 (2). 416, 430. 


MAXIMS 

Generalia specialibus non derogant, —34 (2), 29; 36, 33. 

Interest republicae ut sit finis litim; —18, 14. 

Nec clam, nec vi, nec preca^io, —See EASEMENTS,—S. 26. 858, 925. 

Nulli res stia servii, —S. 26 . 840, 902. 

Specilia derogant generalibm, —34 (2), 36, 29, 33. 

Sic utere tuo ut alienum non laedas, —S. 26. 838, 901. 

Time alone cannot defeat claim respecting 'breach of express trust, 

S. 10. 354, 368. 

Vigilantihus et non dormientihis jura subveniunt, —18, 14. 


MAXIMUM 

concession of three years,—S. 8 . 323, 340. 

MEANS 

of knowledge of fraud,—S. 18. 577, 587. 


MEDICAL EVIDENCE 

as to age,—Onus on plaintiff,—S. 6. 241, 261. 
MEHTERS 


User of a passage by—, Easement,—S. 26 . 852, 914. 

MEMORANDUM OF APPEAL 

See APPEAL. ^ 

Omission of name of a respondent,—Sufficient cause,—S. 5. 
Pauper appeals,—Subsequent presentation of stamped memo 


211, 223. 
.,— S . 5 . 


223, 239. 

unsigned by pleader by mistake,—Sufficient cause, S. 5. 

MEMORANDUM OF OBJECTIONS 
S. 5. 164, 174. 

MERCANTILE LAW 

Amendment Act, (19 and 20) Vic., c. 97, S. 14, S. 21 


211, 223. 


748. 
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MERITS 

Decision on—, S. 14 (1) not applied,—510, 522. 

MINOR 

See MAJOR: MAJORITY. 

.Acknowledgment in favour of—, S. 6. 279, 298. 

-Application by, after cessation of disability,—S. 6. 261, 282. 

Assignee of—, not privileged,—S. 6. 247, 264. 

Attainment of majority by—, S. 6. 237, 255. 

Existence of guardian, no bar to claim of benefit of S. 6 . 259, 280. 

Hindu reversioners,—Right of suit by—, S. 6. 266, 288. 

His incapacity to grant an easement,— 

His option to execute decree through guardian,—S. 6 . 236, 254. 

His personal representative can sue on same cause of action within 
three years,—S. 8. 326, 343. 

His title to exemption,—S. 6. 236, 253. 

in existence at time when cause of action accrues,—S. 6. 269, 291. 
Maximum period of three years from statutable cause of action,—S. 6 
(3). 281, 299. 

Mother of a Hindu, Admission by—Acknowledgment of grantor’s 
title,—S. 21. 704, 753. 

Natural guardian of a—, whether agent duly authorized,—S. 19. 627, 
646. 

Next friend of—. Right of suit by,—S. 6. 235, 236, 252. 

or his representative at death,—S. 6. 247, 265. 

represented by guardian, is under disability,—S. 6. 236, 253. 

Right of suit by—, through next friend,—S. 6 . 235, 236, 252. 

Right to institute a suit by a—, S. 6. 248, 267. 

Suit against a—, through guardian ad litem, —S. 22. 762, 818. 

Suit by—, 

after cessation of disability,—S. 6. 261, 282. 

in representative capacity,—S. 6. 249, 269, 

or against a—, S. 22. 762, 818. 

S. 6. 248, 267. 

through guardian competent during minority,—S. 6. 236, 253. 

through next friend,—S. 22. 762, 818. 

through guardian,—S. 6 not applied,—248, 268. 

Who is a—, See MAJORITY ACT. 

MINORITY 

See MAJORITY; also see MINOR. 

Definition of—, S. 6. 234, 251. 

Disability of—, S. 4. 136, 151. 

of appellant, whether entitling special considerations,—S. 5. 170, 179. 

of Shehait ,—within protection of S. 6,—258, 279. 

Privilege of—, S. 6 . 260, 280. 

MISCELLANEOUS CASES 

sufficient causes under S. 5, Limitation Act,—^230, 245. 
MISCONCEPTION 

of remedy,—Non-joinder,—S. 14 (1). 502, 517. 

S. 14, not applicable,—510, 521. 

MISDESCRIPTION 

Correction of— Amendment,—S. 22. 751, 804. 

Distinction between a wrong party and—S. 22 . 751, 805. 

MISJOINDER 

See JOINDER. 

of parties, and causes of action,—Exclusion of time,—S. 14. 510, 521. 
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MISTAKE 

as to jurisdiction of Court,—Surticicnt cause,—S. 5. 201, 214. 

causing a delay in filing an appeal,—Sufl'icient cause,—S. 5. 210, 222. 

Clerical mistake or error,—Suflicient cause,—S. 5. 211, 223. 

Error of Court,—Sulficicnt cause,—S. 5. 211, 223. 

in fact, and in law,—S. 5. 203, 204, 217, 218. 

in representation bona fide, —S. 22. 749, 802. 

Mistaken relief—exclusion of time,—S. 14. 493, 508. 
of counsel,— 

arising amongst i)ractitioncrs of experience,—sufficient ^use,— 
S. 5. 213, 229. 

bona fide, whether sulficient cause,—S. 5. 212, 225. 

of Court, —Exclusion of title,—S. 14 (2). 515, 526. 
of jurisdiction, — bona fide, —S. 14 (1). 490, 504. 

of law,— 

Counsel misled by conflict of views,—sufficient cause, S. 5. 213, 

229. 

sufficient cause,—S. 5. 204, 218. 

of the office, —sufficient cause,—S. 5. 211, 222. 

Omission by oversight to sign a memo, of appeal,—sufficient cause, 

S. 5. 211, 223. 

Rule in equity, as regards mistake of law,—sufficient cause.—S. 5. 
204, 213, 218, 219. 

Want of inquiry or,—not a defect of jurisdiction or other cause of 
like nature,—S. 14. 510, 523. 


MIXED, QUESTION OF LAW AND FACT 

Good faith, and due diligence,—489, 503. 


MODE 

1. of payment,—S. 20. 663, 702. 

2. of user,—of prescriptive easement,—Easement,—S. 26. 857-860, 
923-930. 

MONOPOLIES 

are incorporeal rights, not rights over determinate things, S. 26. 837, 

899. 

MONTHS 

See CALENDAR; also see DAYS. 

Calendar—, S. 25. 819, 879. 

how calculated,—S. 25 . 820, 821, 879, 880. 


MORTGAGE 

Debts,—Payment of,—S. 20 . 687, 733. 

Receipt of produce of land held under , S. 20. 687, 733. 

• Redemption of—, Suit for,—S. 22. 766, 828; also sec REDEMPTION. 

Applications for a personal decree under—, O. 34, R. 6,—S. 6- 
252, 271. 

Applications for final decree in a—, S. 6. 252, 271. 

Parties interested,—S. 22. 766, 825. 


MORTGAGEE 


is not a trustee,—S. 10. 376, 393. 

Right of suit by a, in his own sale name 

Suit by a—, 

against heirs of mortgagor,—S. 22. 
for sale,—S. 22 . 766, 828. 


,—S. 22. 
766, 828. 


706, 827. 
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Whether acknowledgment by a—, of mortgagor’s title sufficient under 
S. 19. 630, 649. 

MOTHER 

of a Hindu minor,—^Admission by,—^Acknowledgment of title,—S 21 
704, 753. 

MUCHILIKA 

given by a tenant, whether an acknowledgment,—S. 19 . 646, 676. 

MUTATION 

Ap^ication for a—, not a civil proceeding,—S. 14. 479, 492. 

MUTT 

See MAHANT; See RELIGIOUS ENDOWMENT. 

Mahant of a—, is a trustee,—S. 10. 383, 398. 

MUTWALLIS 

See RELIGIOUS ENDOWMENT, 
are not trustees,—S. 10. 382, 397. 

not in adverse possession,—S. 10. 397, 416. 

N 


NAMES 

Substitution of— Application for,—S. 5. 152, 167. 

NATIVE 

1. Calendar,—Variation in last date of months,—S. 25. 817, 879 

2. Chief,—Suit against—, S. 13. 458, 473. 

3. State,— 

Application for letters of administration by a person in legal dis¬ 
ability,—S. 6. 238, 258. 

Domicile in a— Legal disability,—S. 6 . 238, 258. 

NATURAL 


guardian,—of a minor, whether agent duly authorised,—S. 19. 627, 

646. 

rights,— 

in re alieno solo distinguished from easements,—S. 26 . 832. 891 

892. 

of fall of surplus rainwater,—See EASEMENTS,—S. 26. 832. 
891, 892. ’ 

of support of soil by soil,—See EASEMENTS,—S. 26. 832, 891, 

to uninterrupted flow of a natural stream,—S. 26. 832, 892. 

watr-^course. Right with respect to—, EASEMENTS,_S. 26. *832, 


831, 891. 


NAVIGABLE RIVERS 

Julkur rights in—, treated as rights of property,—S. 28. 

NEC CLAM, NEC VI, NEC PRECARIO 

principals applicable to acquisition of easements,—S. 26 . 858, 925. 

NECESSARY EASEMENTS 

suspended, not extinguished by unity of possession,—S. 26. 
NECESSITY 

Easements of—, S. 26 . 849, 911. 


840, 902. 
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NEGATIVE 

Elasements,—S. 26. 843, 907. 

Prescription,—S. 28. 899, 969. 


NEGLECT 

in obtaining copies of judgment, and decree, not “time requisite”, 
S. 12 . 420, 433. 

or laches, of plaintiff, not included in “other cause of a like nature , 
S. 14. 499, 514. 

to register sale certificate,—S. 14, not applied,—S. 14. 510, 520. 


NEGLIGENCE 

Appellant’s gross—, not entitling extension, S. 5. 227, 243. 

Appellant’s in filing appeal, not sufficient cause for delay,—S. 5. 

226, 233, 242. 

Liability of counsel on—, S. 5. 221, 235. 

of co^unsel, whether sutficient cause,—S. 5 . 219, 234. 

of counsel’s clerk, whether sufficient cause,—S. 5. 220, 235. 

of counsel, or clerk, or party, whether sufficient cause, S. 5. 

232. 

of Court,— • c c 

Notice of delivery of judgment, not given to parties,—b. b. 

244. 

whether sufficient cause,—S. 5 . 229, 244. 

of servant,— whether sufficient cause, S. 5 . 218, 234. 
or laches,—not due diligence,—S. 14. 493, 507. 


216, 


215, 

229, 


_S. 14. 502, 


NIKASH 

or balance sheet,—Acknowledgment,—S. 19 . 641, 665. 

NON-APPARENT 

Easements,—S. 26 . 845, 909. 

NON-JOINDER 

and misjoinder of parties,—“Other cause of a like nature”. 

517. 

Objection as to, is essential,—S. 22. 746, 800. 

of necessary parties,—S. 22 . 742, 794. 

of parties,—Exclusion of time,—S. 14. 510, 621. 

of proper parties,—S. 22. 743, 796. 

NON-REGULATION PROVINCES 

Law of Limitation in—, S. 1. 46, 48. 

NON-USER 

of easements,—effect of—, S. 26 . 869, 938. 

N.-W. P. RENT ACT, 1881 
S. 93 (a),—S. 4. 127, 145. 

NOTE 

of an oral statement not an acknowledgment,—S. 19. 607, 627. 

NOTICE 

of delivery of judgment not given to parties,—S. 5. 229, 244. 

of obstruction of easements,—S. 26. 873, 944. 

of suspension or discontinuance of easements,—5. 26. VJ/. 

^effect of period of notice on period of minority,—S. 15. 545, 558. 

when not necessary,—S. 15. 546, 555. 

to pre-emptor,—Omission to give—, is fraud, S. 18. 56 , 
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NOTICE— {Contd.) 

under S. 80, C. P. Code,—Failure to give,—No ground for exemption 
under S. 14,—S. 14. 510, 520. 

NUISANCE 

or trespass,—Continuing wrongs,—S. 23. 801, 862. 

O 

OBJECTION 

by respondent in second appeal,—S. 3. 78, 81. 

OBJECTS 

and reasons of Act IX of 1908,—14, 8. 
of limitation law,—18, 13, 14. 

OBSTRUCTION 

Non-acquiescence in—, S. 26. 874, 945. 

of a stream,—S. 23. 800, 860. 

or diversion of a water-course or drain,—S. 23. 800, 860. 
to discharge of surface water,—S. 23. 800, 862. 

when it amounts to an “interruption” of easement,—S. 26. 874, 945. 

OFFICE 

Delay in office of Court,—Sufficient cause,—S. 5. 226, 242. 

Mistake of the— sufficient cause,—S. 5. 211, 222. 

OFFICIAL ASSIGNEE 

Acknowledgment by an—, S. 19. 634, 653. 

OFFICIAL LIQUIDATOR 

Claims by—, S. 3, Expl. does not cover—, 120, 133. 

OMISSION 

to give notice to pre-emptor is fraud,—S. 18. 566, 577. 

ONUS PROBANDI 

See BURDEN OF PROOF. 

Knowledge of fraud,—S. 18. 580, 592. 

On creditor to prove acknowledgment saving limitation,—S. 19. 595, 

611. 

on party who denies the existence of natural rights,—S. 26. 832, 891 

892. 

on plaintiff as to the issue of limitation. 61, 66. 

on servient owner to rebut the title presumed from 20 years’ enjoy¬ 
ment,—S. 26 . 862, 931. 

on the dominant owner to prove the existence of an easement.—S. 26. 
862, 931. 

ORAL EVIDENCE 

EVIDENCE. 

as to contents of a written acknowledgment,—S. 19. 639, 659. 

ORDINANCE I OF 1922 

Appeals under martial law,—S. 12 (2). 416 430. 

S. 5 of Limitation Act not applicable to proceedings under_ S S 

161, 173. . • • 

ORDINANCE ACT, II OF 1932 

Section 52, Section 5, not applicable to appeal from Special Judge, 
S. 29. 910, 985; S. 5. 161, 173. 
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ORDINARY RIGHTS OF PROPERTY 

Easements distinguished from—, S. 26. 830, 890. 

ORIGINAL SIDE 

Copy of order,—Application within 20 days,—S, 12. 421, 43(>. 

Order on—, requisition to draw up,—S. 12. 421, 436. 

Rules, as to copies of judgment and decree,—S. 12. 421, 436. 

ORDER 

Copy of— S. 12 (2). 411, 426. 

Diary, copy of—, S. 12 (2). 411, 427. 

on original side,—requisition to draw up,—S. 12. 421, 436. 
Staying execution on security,—S. 15. 530, 542. 

Whether amounting to stay of suit or execution,—S. 15. 532, 544. 

OTLA 

Building of—, over a gutter,—S. 23. 792, 852. 

OVERVALUATION 

of suits,—Exclusion of time,—S. 14. 493, 506. 

OWNERSHIP 

claim of, in alternative to right of easement,—S. 26. 859, 927. 



PALLA MONEY 

or dowry,—suit brought to rec<*\er sum misai>ptopriated, S. 10. 
390, 408. 

PARDANASHIN LADY 

Appellant being a— ground for applying S. 5, Limitation Act,—168 
177. 

PARTIES 

Different, —S. 14 (2) not applied,—515, 528. c •>•7 

Fresh —, joinder merely for purpose of safeguarding rights, b. cc 

766 82S 

Necessary, and proper,—Distinction between, S. 22 . 741, 793. 

Necessary-joinder of, after time,—744, 798. 

Necessary—, Non-joinder of,—S. 22. 742, /94. 

not on record may be sufTicicntly represented, S. 22. 766, 

Proper,—Non-joinder of,—S. 22, 793, 796. 


PARTITION 

Easements arising on—, see EASEMENTS: S. 26. 
of dominant heritage,—See DOMINANT HERITAGE. 
Right of suit for—, S. 23. 790, 851. 

Suits for—, S, 22. 767, 831. 


PARTNERS 

are not express trustees,—S. 10. 379, ^94. 

Authority; express or implied to sign acknowledgments,—706-708, 754, 

755. 

Death of a—, suit for partnership accounts after,—S. 17. 550, 559. 

not included under joint-contractors, S. 21. 706, 75 . 

See JOINT CLAIMANTS,—S. 7. 297, 312. 

PARTNERSHIP 

Accounts,—suit for, after death of a partner,—S. 17. 550, 559. 

H 
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PART-PAYMENT 

« 

Difference between payment of interest and—, S. 20. 664, 669, 704-711. 

Fact of, must appear in handwriting of person making,—S. 20. 677. 

723, 680, 727. 

need not be paid as such,—S. 20. 671, 714. 

PARTY 

Adding new— S. 22. 740, 791. 

Capacity of a—. change in—, S. 22. 753, 807. 

Death of a—, Representation on Application of S, 14. 496, 511. 

interested in result of appeal,—S. 22. 733, 781. 

Necessary,—Effect of joinder of— after time,—S. 22 . 744, 798. 
Negligence of— whether sufficient cause,—S, 5. 215, 232. 

Wall—, reciprocal easements in—, S. 26. 841, 904. 

Wrong—, Distinction between misdescription and a—, S. 22 751. 

805. 

PASSAGE 

through land,—continuing wrong,—S. 23 . 801, 863. 

PASTURE 

Rights of—, Profits a prendre,—S. 26. 855, 921. 

PATNA 

High Court rules,—not overriding Act,—S. 3. 70, 75. 

PAUPER APPEAL 
See APPEAL 

Appeals and suits,—S. 3. 110, 124. 

Application for leave to appeal as pauper,—S. 5. 149-A, 164. 

Application for leave to appeal,—Sufficient cause,—S. 5 . 223, 240. 

Distinction between rejection of motion and order rejecting application,— 
S. 5 . 223, 240. 

Rejection of application for leave to appeal,—Procedure,—112, 129. 
Stamping of appeal in forma pauperis, —S. 5 . 224, 241. 

Subsequent presentation of stamped memo.,—S. S. 223, 239. 
Unsuccessful application for leave to appeal,—S. 5 . 223, 239. 

PAUPER SUITS 

and appeals,—S. 3. 110, 124. 

Commencement of—, S. 3. Ill, 125. 

PAYMENT 

Acknowledgment by one of several joint-con tractors,—Title III: S. 21. 
753-772. 

Authority of, agent duly authorised,—S. 20. 689, 735. 

Authority to make, may be implied,—S. 20 . 689, 735. 

before due date,—S. 20. 661, 702. 

before expiry of period prescribed,—S. 20 . 660, 701. 

by agent,—S. 21. 702, 748. 

by cheque,—S. 20. 672, 716. 

by co-heirs,-S. 21. 715, 763. 

by co-judgment-debtors,—S. 21. 713, 761. 

by co-mortgagees,—S. 21. 719, 767. 

by co-mortgagor,—S. 21. 714, 762. 

by executor,—S. 21. 718, 767. 

by Hindu widow or her agent,—S. 21. 721, 769. 

by lawful guardian,—S. 21. 704, 752. 

by limited owners,—S. 21. 720, 768. 
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722, 723, 770, 771; also 


688, 733, 734. 
694, 739. 


PAYMENT—(Confd.) 

by manager of joint-Hindu family,—S. 21. 

see S. 20. 689, 736. 

by member of family,—S. 21. 724, 772. 

by one of several joint-debtors,— 
by partner,—S. 21. 707-711> 755-760. 

by whom,—S. 21. Title HI, 753-772, 

Certification of—, under decree,—696, 741. 
contructive,—S. 20. 663, 703. 

Difference between acknowledgment and , S. 20. 
during period of grace under S. 31,—662, 702. 

Effect of,— Computation of fresh period,—S. 20. 
in execution proceedings ,— 

into Court under compulsion,—S. 20. 673, 717. 

Mode of— S. 20. 663, 702. 

need not be in money,—S. 20. 668, 710. 

of.interest “as such",—S. 20. 664, 704. 

of interest, by person liable,—S. 20. 682, 728. 

of a joint-debt,—S. 20. 680, 727. 

of mortgage debts,—S. 20. 687, 733. 

of part of principal,—S. 20. „ , ,/s 

on account,—See Act XIV of 1859,—S. 1, Cl. (13),—Ss. 6 and 19. 

653, 692. 
out of Court,— 

part payment by adjustment of a^bounts,—S. 20,^ 669, 711. 
receipt of produce of mortgaged land in possession of mortgagee, 

receipt of rent is—, 

to creditor or his agent,—S. 20. 693, 738. 

to whom, S. 20,—Title VIII. 738. 

PEACEABLE ENJOYMENT 

of easements,—S. 26. 857, 923. 


PERIOD 

1. of grace,— 

Acknowledgment during—, S. 19. 598, 613. 

Benefit of Ss. 4 and 31, 137, 152. 

2. of limitation,— 

Meaning of “period prescribed , S. 14 (2). 

S. 19. 596, 611; S. 20. 659, 700. 

Period prescribed by Act governing suit, S. 


469, 484; also see 
19. 600, 614. 


PERMANENT 

Easements,—S. 26. 846, 909. 

PERMISSIVE ENJOYMENT 

of an easement confers no right,—S. 26 . 860, 928-930 


PERSON 


Idols as juristic—, S. 6. 258, 278. 

Jointly entitled,—Same right of cause of action 

meaning of,—S. 6. 257, 276. 

not interested not entitled to benefit of S. 6. 


—S. 7. 295, 310. 

263, 284. 


PERSONAL 

claim to office,—Suit by plaintiff for , S. 10. 

injury,—consequential damage in,—S. 23 . 797, 858. 

representative of minor, can sue on same cause of action within three 

years,—S. 8 . 326, 343. 
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“PERSON LIABLE” 

meaning of the expression,—S. 20. 682, 729. 

singular not including plural,—S. 20 . 685, 730. 

PETITIONS 

See APPLICATION. 

for insolvency under S. 9, Insolvency Act,—S. 5. 155, 170. 

for revision, filed not bona fide, —S. 5. 201, 215. 

PLAINT 

Amended, dates from institution,—S. 3. 98, 112. 

Amendment of— 

by correcting description,—S. 22. 770, 833. 

after expiry of limitation,—S. 3. 99, 112. 

Defective—, bona fide prosecution of suit,—S. 14. 493, 507. 

filed without jurisdiction, instead of appeal against decree,—sufficient 
cause,—S. 5. 201, 214. 

insufficiently stamped,—S. 3. 97, 106. 

Institution of suit by—, distinguished from application for leave to 
sue,—S. 3. Ill, 125. 

Mode of presentation of—, S. 3. 92, 99. 

Presentation of—, 

See PRESENTATION OF PLAINT. 

Return of—, for presentation to proper Court,—Exclusion of time,— 
14 (2). 515, 526; also 497, 512. 

PLAINTIF 

Addition or substitution of—, S. 22 . 773. 

Assignment of interest by—, S. 21. 726, 775. 

Definition of—, S. 2 (8). 49. 

dut 3 " of—, to prove claim to benefit of S. 6 . 242, 261. 

His absence from British India,—not excepted,—S. 13 . 455, 472. 

His neglect is not included in “other cause of a like nature'*, —S. 14^ 
499, 514. 

includes person from or through whom the right to sue is derived,— 
S. 2. 55, 56, 57. 

Involuntary disability of,—S. 6. 232, 250. 

Legal disability of,—Time when not running—, S. 9. 346, 358. 

must state date of cause of action, and ground of exemption from 
limitation, if any,—S. 3. 62, 68, 69. 

must show prima facie that the suit is not barred,—S. 3. 62, 68, 69. 

not obliged to avail of special concession,—S. 8. 324, 341. 

Original,—Right to continue suit,—S. 22. 766, 825. 

Reversioners of a Hindu widow,—S. 2 (8). 55, 56. 

Substitution, or addition of,—S. 22. 773. 

PLEA 

of bona fide purchase,—S. 10. 387, 403. 

of jurisdiction,—Limitation not a—, S. 3. 86, 89. 
of limitation,—See LIMITATION,—PLEA OF. 

PLEADER 

Acknowledgment by a—, S. 19. 632, 651. 

PLEADINGS 

Defendant’s absence from British India,—S. 13. 455, 472. 

^aintiff’s absence from British India,—not excepted,—S. 13. 455, 472. 

POSITIVE PRESCRIPTION 

distinguished from negative prescription,—S. 28 . 899, 969. 
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POSSESSION 

Acquisition of title by long possession,—S. 28. 885, 956. 

as owner or as an cascmcnt-lioUlcr,—distinguislicil. 

Bona fide, and mala fide distinguished Bengal Regulation II of 1805,— 

8, 5. 

Covenant for quiet—, continuing breach,—S. 23. 784, 847. 

Suits fot—, 

S. 22 . 769, 832. 

S. 28 . 894, 964. 

POVERTY 

of appellant whether entitling special consideration, S. 5. 169, 178. 
of applicant, whether entitling special consideration,—S. 5. 169, 178. 

POWER 

See JURISDICTION, 

of Court,— 

Discretion to add a party in appeal,—S. 22. 731, 778. 

Discretionary power re. amendment of plaint, S. 22. 757, 813. 

to add a necessary party after time,—S. 23. 735, 783. 

time requisite for copies,—S. 12 . 430, 444. 

wrong remedy misled by—, sufficient cause, S. 5. 201, 214. 

of discharge, — 

is a question of fact,—joint claimants, S. 7. 307, 325. 

PREAMBLE 

of Bengal Regulation II of 1805,—8, 5. 

Previous legislation as to limitation,^ 1, 2, 
to Limitation Act, 1908,—44, 46. 

PRECARIOUS ENJOYMENT 

of easement does not confer right,—S. 26 . 842, 906. 

PRE-EMPTION 

on sale of endowed property,—Suit for, S. 22 . 770, 834. 

Sections 6, 7 and 17 not applicable to suits for—, 246, 264. 

Suits for—, S. 22. 765, 829. 


842, 906 


PRESCRIPTION 

Acquisitive,—39 (3), 37. 

Definite or indefinite*,—39, 36. 
distinguished from' limitation, 38, 35. 
different significations of—, 39, 36. 

Easements created by express grant,—S. 26. 842, 907. 

Easement of drainage of monies not created by—,• S. 26. 

Easement of light not acquired by,—S. 26 . 842, 906. 

Extinctive,—39 (2), 37; S. 28 . 899, 969. 

Indefinite,—39 (3), 37. r i• ^ Q 9 a 

Law of, distinguished from law of limitation,—b. 2b. 

meaning of—, S. 28. 899, 969. • 

Nature of prescriptive rights,—S, 28. 899, Vob. 

Negative and positive,—S. 28. 899, 969. 

No prescriptive right to drainage of manure,— . . 

No prescriptive right to flow of water,—b. 26. 841, yu:>. 

Restricted,—S. 28 . 899, 969. 

Restrictive,—S. 28 . 39, 36. . , c? oo nnn 099 

Retrospective extinguishment of the right,—S. 28 . 900, 972. 

Right claimed by—, as appurtenant to land, S. 26 . 842, 906 


899, %9. 


841, 905. 
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PRESCRIPTION— (^Conid.) 

Right by adverse possession,—S. 28. 900, 972. 

Six significations of—, 39 (3), 37. 

PRESENTATION 

1. of appeal,— 

by whom,—S. 3. 102, 115. 

See APPEAL—PRESENTATION OF. 

Time and place of—, S. 3. 104, 118. 

to whom,—S. 3. 102, 115. 

with defective authority,—S. 3. 103, 115. 

2. of plaint,— 

See PLAINT—PRESENTATION OF,— S. 3. 89, 92, 97, 95, 96, 

99-106. 

by pleader,—defective power of attorney,—S. 3. 95, 102. 

by recognised agent or pleader,—S. 3, 94, 101. 

defective signature and verification of plaint,—S. 3. 96, 104. 

in the case of a minor plaintiff,—S. 3. 93, 99. 

insufficiently stamped,—S. 3. 97, 106. 

mode of,—S. 3. 93, 99. 

on a gazetted holiday,—S. 3 . 92, 99. 

S. 3. 89, 95, 96. 

through post,—S. 3. 90, 98. 

Time and place of presentation,—S. 3. 91, 98. 

to Court of competent jurisdiction,—S. 3. 89, 96. 

PRESIDENCY TOWNS INSOLVENCY ACT 

Section 25,—Application for protection of insolvent from arrest or 
detention,—541, 551. 

Section 46 (3),—S. 4, Limitation Adt, —124, 142. 
PRESUMPTION 

as to authority of agent to acknowledge,—S. 19. 623, 643. 

as to easements from long user,—S. 26 . 862, 931. 

Onus on plaintiff to establish right of easement,—S. 26. 862, 931. 

that enjoyment is as of right,—S. 26. 862, 931. 

PREVENTION 

Effect of a promise not to plead limitation. 67, 72. 

Effect of the exceptions,—See EXCEPTIONS. 

from filing suit,—S. 15 applied,—530, 543. 

of limitation,—Time when not running,—S. 9. 346, 359..^ 

PRIMARY 

and secondary easements,—S. 26. 848, 910. 

PRINCIPAL AND AGENT 

See AGENT. 

Acknowledgment by agent when binding,—S. 21. 705, 753. 

Copies of decree, and judgment,—S. 12. 426, 439. 

Guardian of a person under disability,—S. 20. 689, 735. 

Relationship need not be contractual,—S. 20. 689, 735. 

PRINCIPAL AND SURETY 

Acknowledgment by principal not saving limitation against surety,— 
S. 21. 716, 764. 

Bar of claim against debtor,—no bar 'to claim against surety,—S. 21. 
717, 766. 

Liabilities of, distinct for purposes of S. 20,—S. 21. 717, 767. 

No implied authority to make acknowledgment or payment,—S. 21. 
716, 764. 
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PRINCIPLES 

Guiding discretion of Courts,—S. 5. 182, 188. 

of natural equity,—S. 10. 387, 403. 

of S. 11, Limitalion Act,—400, 419. 
underlying S. 24,—810, 871. 


PRIVACY 

Right to—. See EASEMENTS. 


PRIVATE WAYS 

Easement by grant or prescription,—S. 26. 836, 898. 


PRIVY COUNCIL 

Appeal to—, see APPEAL TO PRIVY COUNCIL; also see APPLI¬ 
CATION FOR LEAVE TO. 

Ruling in 36 Cal. 1003, P. C.,—S. 10. 396, 415. 

Ruling in 50 Cal. 329, P. C.,—S. 10. 396, 415. 

Ruling in 44 Mad. 831, P.C.,—S. 10. 396, 414. 

PROBATE AND ADMINISTRATION ACT 

Section 3,—Application for administration by a person domiciled m 
Native State,—S. 6. 638, 258. 

PROBATE 

Applications for—, 44, 45. 

PROCEEDINGS 

as regards title of plaintiff, S. 6 . 272, 294. 

before a revenue authority ,—“civil proceeding , S. 14 (1). 479, 491. 

Meaning of—, S. 16. 548, 556. 

not recognized by law,—no exclusion of time, S. 14. 493, 505, 

to set aside ex parte order,—sufficient cause, S. 5. 201, 215. 


PROCEDURE 

See CIVIL PROCEDURE CODE. 
Question of limitation Is one of—, 86, 90. 


PROFITS A PRENDRE 

not an easements,—S. 26. 855, 921. 

Proprietary rights,—S. 26. 855, 921. 

Rights of fishing,—S. 26 . 855, 921. 

Rights o^ pasture,—S. 26. 855, 921. 

PROJECTIONS 

in air over neighbour’s land,—S, 26. 841, 905. 

PROMISE 

not to plead limitation,—67, 72, 73. 

to pay, distinguished from acknowledgment,—S. 19. 603, 618. 

PROMISSORY NOTE 

Definition of—, S. 2. (a). 49; also 56, 61. 

Exclusion of date of execution,—S. 12 (1). 406, 423. 

payable on demand,—not a continuing breach,—S. 23. 793, 


PROOF 

1. of acknowledgment, — . . c io 

General words applied to specific subject,—i>. iv 


638, 658. 



Ixiv 


The Indian Limitation Act. 


PROOF— (Cpyitd.) 

2. of fraud,— 

See FRAUD. 

Onus probandi as to—, S. 18. 578, 587. 

PROPERTY 

Extinguishment of right to—, S. 28. 954. 

would include both moveable and immoveable—, S. 10. 358, 370. 

PROPRIETARY RIGHTS 

not an easement,—S. 26. 855, 921. 

“PROSECUTING .... A CIVIL PROCEEDING” 

Meaning of—, S. 14 (1)? 472, 473, 487, 489. 

PROTECTION ORDER 

for insolvent—Presidency Towns Insolvency Act, S. 25. 541, 551. 

PROTEST 

to disprove acquiescence in enjoyment of easement, or in obstruction 
thereof,—S. 26 . 875, 946. 

PROVINCIAL INSOLVENCY ACT 

General principles whether altering or affecting special law,—128, 145. 
S. 9,— 

Petitions for insolvency under,—See S. 5. 155, 170; also see 159, 

160, 172, 173. 

S. 14,— 

Applications under—, S. 4. 124, 141. 

S. 68,— 

Applications under—, S. 29 (2). 910, 986. 

PROVINCIAL SMALL CAUSE COURTS ACT 

Applications for restoration under—, S. 5. 155, 170. 

Applications under—, S. 5. 154, 169. 

PROVISIONAL ORDERS 

subject to objection at hearing of appeal,—S. 3. 78, 81. 

PROVISO TO S. 9 

The principle of—, 348, 360. 

PUBLIC 

Nuisance, not legalised by prescription,—S. 26 . 841, 905. 

policy,—Limitation law being justified by reasons of—, 17, 13. 

Rights of way,—S. 26. 836, 897. 

ways,—by dedication—Easements,—S. 26. 836, 898. 

PURCHASER FOR VALUE 

from a trustee,—S. 10. 386, 402. 

in good faith, from a party guilty of “fraudulent concealment**, S. 18. 
573, 584. 


Q 

QUASI EASEMENTS 

See EASEMENTS,—S. 26. 

QUASI TRUST 

See TRUST,—S. 10. 


849, 911. 
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4 


QUESTION 

1 • of f r 4. C /f 

Absence of a presiding oOiccr of Court,—Closing of Court, b. 4. 

Delay in obtaining copies of judgment and decree, S. 12. 420, 

434. 

Good faith and due diligence,— mixed question of law and fact,— 
S. 14. 489, 502. 

Power of discharge, of a joint claimant,—b. 7. 307, 3^:). 

* ^Goo^faith and due diligence, is a mixed question of law and fact,— 
S. 14 . 489, 503. 

Plea of limitation when taken in second appeal,—84, 84. 

T? 


RAINFALL 

and drainage water,-Easements.—S. 26. 

RAIN WATER 

Right to discharge,—Easements,—S. 26. 

RAJKOTE 

not part of British India, 53, 55. 
REAL PROPERTY LIMITATION ACT 
S. 25,— (3 & 4 Will. IV, c. 27).—S. 10. 
REASONABLE NECESSITY 

Rights to light and air,—Easements,—S. 


832 (2), 893. 
853, 917. 


355, 369. 

26. 854, 919. 


RECEIPT 

for money due upon a mortgage,— Acknowledgment,— S. 19 


642, 668. 


RECEIVER 

Acknowledgment by a —, S. 19. 633, 652. 

Appointment of— order whether amounting 

tion,—S. 15. 535, 546. c 

Discharge by—. Joint decree-holders,—b. / 


to stay of suit or execu- 
320, 337. 


RECIPROCAL easements 

See EASEMENTS,—S. 26 . 841, 904. 


’RECITAL 

in a sale-deed,— Acknowledgment,—649, 681. 

REDEMPTION, OF MORTGAGE 
See MORTGAGE 

Suit for—, . . • _S 19 595, 611. 

Acknowledgment reviving ng , • 

Applicability of A6t,^3, 44 , Mso 22-^ 8^ 

Extinguishment of right, S- 28. ^ 

REFERENCE TO ARBITRATION 

is only a conditional promise,—S. 19 . 620, 638. 

*'’^!o^p^-Aeknowledgment of liability accompanied by, sufficient,-S. 19, 
to sMUfy**obU^^n._sufficicnt aclcnowlcdgmcnt,-S. 19., 6S2-A. 686. 

:REGISTRAR'S SUMMONS ^ 

' ' Whether application is commenced by— »», ^4- 

I 
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REGISTRATION ACT 

S. 77,—S. 14 not applicable to compute limitation under —, 910, 986. 
Special Act,—S. 4. 127, 144. 

REGULATION III OF 1793 (BENGAL) 

cl. 14, provided for a bar by limitation to suits,—3, 3. 

REGULATION VII OF 1795 (BENGAL) 

See 4, 4. 

REGULATION II OF 1803 (BENGAL) 
cl. (xviii),—7, 5. 

REGULATION II OF 1805 (BENGAL) 

Preamble,—8, 5. 

REGULATION I OF 1800 (BOMBAY) 

S. 13, enacted bar by limitation,—5, 4. 

REGULATION V OF 1827 (BOMBAY) 

See 9, 6. 

REGULATION II OF 1802 (MADRAS) 

S. 18 (4),—Provision for limitation,—6, 4. 

RELIEF 

Amendment of—, S. 22. 758, 813. 

RELIGIOUS ENDOWMENTS 

See ENDOWMENTS; also see TRUSTS and S. 10, LIMITATION 
ACT. 

REMEDIES 

Misconceived—, S. 14 (1). 492, 505. 

RENT 

Right to—, a recurring right,—S. 23 . 786, 849, 850. 

Suit to recover—, S. 22. 772, 837. 

REPAIR 

Covenant to—, capable of a continuing breach,—S. 23. 781, 846. 

Dominant owner has right to—. Easements,—S. 26 . 841, 905. 

Servient owner noft bound to—, Easements,—S. 26. 841, 905. 

REPEAL OF LAW 

affecting continuance of time,—S. 9. 347, 359. 

REPRESENTATION 

Mistake in— Bona fide—, S. 22. 749, 802. 

on death of a party,—^Application of S. 14 to—496, 511. 

Parties not on record may be sufficiently represented.—S 22 766. 

826. 

REPRESENTATIVE 

See LEGAL REPRESENTATIVE. 

capacity,—Suit by minors in a—S. 6. 249, 269. 

REQUEST 

by debtor for account,—S. 19. 652-A, 688. 

for time to pay—Acknowledgment,—S. 19. 652-A, 687. 

kES JUDICATA 

does not constitute "other cause of like ndfiu^e^*, in S. 14 (1). 508,. 
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RES /[/DICATA—(Confd.) 

not a defect of jurisdiction or other cause of like nature,—S. 14. 
510, 522. 

RESPONDENT 

Objection by—, in second appeal,—78, 81. 

Omission of name of—, from memo, of appeal,—Sufficient cause,— 
S. 5. 211, 223. 

RESTITUTION 

Applications for—, Scope of S. 6. 251, 270. 

of conjugal rights, not subject to limitation,—S. 28. 898, 968. 
of conjugal rights,—Suits for—, Art. 120 and S. 23. 806, 868. 
Wfthholding of conjugal rights a continuing wrong,—S. 23 . 806, 868. 

RESTRICTIVE PRESCRIPTION 

See PRESCRIPTION,—39, 36. 

RESULTING TRUST 

Scope and applicability of S. 10. 366, 381. 

RETROSPECTIVE 

Extinguishment of the right—, S. 28. 900, 972. 

effect, not reviving barred claim or remedy,—42, 42. 

operation of Act, as a general rule,—37, 33. 

operation of the Act,—Title III: p. 33; also 40-42, 38-41. 

RETURN 

of plaint, for presentation to proper Court,—Application of S. 14,— 
497, 512. 

REVENUE 

1. Court,—Claim against Inamdar whether a civil proceeding,—S. 14 

(1). 479,492. 

2. Officer,— 

Application to—, S. 3. 109, 124. 

Application for mutation to—, not a civil proceeding,—S. 14. 
479, 491. 

3. Records,— 

Erroneous entry in—, S. 23 . 796, 858. 


REVERSIONER 


Hindu—, Right of suit by minor—, S. 6. 266, 288. 

Joint-claimants,—S. 7. 305, 319. 

REVIEW OF JUDGMENT 

See SS. 5 AND 12.. 150, 165. 

Application for—, Botia fide prosecution of , S. 14^ 478, 491. 

Copy of judgment when not required,— requisite",—S. 12 (3). 


446, 463. 

Due diligence in prosecution,—Sufficient cause, S. 
Excljision of time under S. 12 (2). 417, 432. 

Reasonable grounds for—, Sufficient cause, S. 5. 


5. 199, 210. 

199, 210. 


REVISION 

Application for—, Copy of judgment when required,—S. 12 (3). 446, 

463. 

Bona fide prosecution of—, "Ciznl proceeding*, S. 14. 477, 491. 

heard as appeal,—Sufficient cause,—S. 5- 201, 216. 

Interference on—, with order of Court, 87, 91. ^ ^ 

Petition for—, filed not hona fide whether **sufficient cause*, S. 5. 

201, 215. 
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REVIVAL 

or continuation of proceedings,—^Application to renew execution pro¬ 
ceedings,—S. 15 . 520, 531. 

RIGHTS 

Enjoyment as of right,—S. 26 . 860, 928. 

Incorporeal,—See EASEMENTS,—S. 26 . 837, 898. 

Infringement of—, S. 24. 814, 874. 

in gross,—S. 26. 832, 896. 

in personam, are not easements,—S. 26 . 829, 889. 

in rc alieno solo, —See EASEMENTS,—S. 26. 830, 890. 

Natural,—See EASEMENTS,—S. 26 . 832, 891. 

of access,—Special damage to—, S. 24. 814, 875. 

of ferry,—Easements,—S. 26. 837, 899. 

of fishery,—Easements,—52, 54. 
of foot-way,—S. 26. 852, 913. 

of original plaintiff to continue suit,—S. 22. 766, 825. 

of pasturage,— 

Easement,—52, 54. 

Profits a prendre, —S. 26. 855, 921. 

of suit,— 

by adopted son commences with his adoption,—S. 6. 270, 292. 

by adopted son does not relate back to death of adoptive father,— 
S. 6. 270, 292. 

by adopted son from time of adoption,—S. 6. 270, 293. 

by manager, as representing joint-family,—S. 22 . 764, 821. 

by minor through next friend,—S. 6. 235, 236, 252. 

by reversioners,—S. 6 (1). 266, 288. 

of survivorship,— 

may be lost by operation of S. 28. 897, 968. 

of the Crown,— 

may be acquired by adverse possession,—S. 28 . 900, 972. 

RltiHT—MISCELLANEOUS 

to artificial water-course,—S, 26. 853, 916. 

to discharge rainwater by eaves or drains, or by gutter,—S. 26. 853, 

917. 

to egress of surplus rain-water,—S. 26. 853, 917. 

to follow trust property when arises,—S. 10. 387, 405. 

to hunt in a jungle—Easement,—52, 54. 

to institute a suit by minor,—S. 6 . 248, 267. 

to natural water-course,—Easements,—S. 26 . 832 (1), 892. 

to property,—Extinguishment of—, S. 28. 954. 

to sue, concealment of—, Fraud,—S. 18. 568, 581. 

to water-course,—S. 26. 853, 915. 

RIPARIAN RIGHTS 

Natural rights in a water-course, not easements,—S. 26. 832, 892. 

Right to flow or use of water in an artificial channel,—S. 28. 853, 

915. 

RIVERS 

beds of, recognized as property of claimant,—is right of propeirty,— 
S. 26. 831, 891. 

Navigable,— Julkur rights in,—S. 26. 831, 891, 

Private—, S. 26. 831, 890. 

. Public—, S. 26 . 831, 891. 

Right of fishery in—, whether an easement,—S. 26. 831, 89. 
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ROMAN LAW 

of Easements,—S. 26. 850» 912. 

RUL#£S 

as to construction of statute—, See CONSTRUCTION OF STATUTE: 
Title II, 11. 

See INTERPRETATION, 
of construction,— 

Acts in pari materia^ —31, 25. 

Act IX of 1908, is a complete Code,—16, 11. 

Ambiguity in language,—31, 24. 

Construction leading to absurdity avoided,—30, 24. 

General rule for strict construction,—33, 27. 

General words following specific words taken ejnsdem generis, — 
28, 22. 

Hard cases not to make bad law,—32, 26. 

Law should be ascertained by interpreting language used,—16, 12. 
not permissible to go outside Code,—16, 11. 

Proper course is to examine language of Code,—16, 12. 
Technical words, meaning of—, 29, 23. 

Terms construed with reasonable stringency, 32, 36. 

The exceptions, and exemptions,—33, 27. 
of Cotirt,— 

cannot override Act,—70, 75. 

RULES OF HIGH COURT 

Rules made by the High Courts,—not “special or local laws, S. 29. 

912, 918. 

S. 5, not aplicable to—, 163, 174. 

RUZU 

or adjustment of account,—S. 19. 604, 618. 

S 

SALE 

Fraudulent concealment of—, S. 18. 568, 581. 

of endowed property,—Suit for pre-emption, S. 22. 770, 8 

SAVINGS 

S. 29,-975. 

SCAVENGERS 

Right of way for a—, S. 26. 852, 915. 

SCHEDULED DISTRICTS 

Application of Limitation Act to—, S. 1. 46, 48. 

SCOPE AND APPLICATION 

See SECTIONS. 

SEALING 

Whether a signature,—S. 19. 610, 611, 628, 629. 

SECOND APPEAL 

See APPEAU-SECOND. 

Copy of judgment of first Court,—“Time requisite",—S. 12 . 445, 462. 

■'Interference by High Court where discretion exercised arbitrarily,— S. 5. 

179, 186. 

'Objection by respondent in—, S. 3. 78, 81. 

Plea of limitation when taken in—, 84, 84. 
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SECOND APPEAL— {Contd.) 

Question of limitation may be noticed in—, 77, 80. 

Sufficiency of reasons given by lower Court not considered in—, S. 5. 
179, 185. 

SECONDARY EASEMENTS 

See EASEMENTS. 

SECONDARY EVIDENCE 

See EVIDENCE. _ 

SECRETARY OF STATE 

See GOVERNMENT. 

SECTION 3,-63-135. 

Appeal preferred,—100, 113. 

Applicability of—, 63, 70. 

to appeals under local or special laws,—100, 113. 

Application made,—Amendment of application,—109, 123. 

Application to Government,—65, 71. 

Commencement of pauper suit,—111, 125. 

Explanation in—, Application of,—120, 133. 

Explanation in—, not applicable to application by official liquidator of 
company,—120, 134. 

Imperative duty of Court,—75, 79. 

Interference in revision,—87, 91. 

Legislative alterations,—59, 65. 

Limitation not a plea of jurisdiction,—86, 89. 
not applicable to acts of Court suo motu,—66, 71. 

Onus probandi on plaintiff,—61, 66. 

Pauper appeals,—112, 129. 

Pauper suits and appeals,—110, 124. 

Plaint amended dates from institution,—98, 112. 

Plaints insufficiently stamped,—97, 106. 

Point of limitation must be taken in grounds of appeal,—85, 88. 
Presentation of the plaint,—89, 95. t. 

Rule applies to arbitration proceedings,—7.3, 78. 

Scope .of—, 82, 83. 

Sh^l dismiss,—73, 78. 

Subject to provisions, meaning of—, 60, 65. 

Subject to rules under Ss. 4 to 25,—74, 78. 

Suit instituted,—Explained,—88, 93. 

Winding up of companies,—119, 132. 

SECTION 4,-135-160; and S. 14, cannot be tacked,—141-146, 158. 

Analogous provisions,—122, 137. 

Closing of wrong Court,—140, 157. 

Closing of Court, explained,—139, 154. 

Closing of wrong Court,—140, 157. 

Code of Civil Procedure—, 129, 146. 

Cumulative benefit of Ss. 406,—136, 151. 
of Ss. 4 and 12,-135, 150. 
of Ss. 4 and 31,—137, 152. 
of S. 4 with other sections,—135, 150. 
of Ss. 4 and 19,—138, 153. 

General principles whether “affecting'*, or “altering" special laws,—128, 
145. 

No extension of period by—, 134, 149. 

Period prescribed anywhere,—133, 149. 

“Period prescribed”, explained,—130, 132, 147, 148. 
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SECTION 4—-(Cofjfrf.) 

Period prescribed in the Act,—132, 148. 

in the schedule,—131, 14^. 

Previous Legislation,—121, 136. 

Scope of—, 124, 141. 

Special Acts,—127, 143. 

The broad principle,—123, 137. 

SECTION 5,-160-248. 

Admission of appeal beyond time,—188, 194. 

Amendments in the Act,—148, 163. 

**Any appeal", explained,—156, 171. 

Application for leave to appeal as pauper,—149-A, 164. 
Application for review,—198, 199, 209. 

Application of—, to special or local laws,—159, 172. 
Corresponding- provisions,—147, 162. 

Cross-appeals, and Memo, of objections,—164, 174. 

Ex parte order of admission,—189, 195. 

Explanation,—231, 247. 

Ignorance of law,—204, 209. 

Mistake,—210, 214. 

not applicable to Land Acquisition Proceedings, 158, 171. 
Rules of High Courts,—163, 174. 

Suits,—157, 171. 

not applied in computing time under S. 12 . 225, 241. 

not provided to encourage negligence,—227, 243. 

Previous Histoiy,—147, 162. 

Special considerations,— 

Corporate body,—167, 177. 

Executors, etc.,—166, 176. 

Government,—165, 176. 

Illness,—171, 180. 

Imprisonment,—172, 180. 

Minority of appellant,—170, 179. 

Pardanashin lady,—168, 177. 

Poverty,—169, 177. 

Title I: Legislative Changes,— 

Amendments in the Act,—148, 163. 

Previous History,—147, 162. 

Title II,—Scope and application,—149-164, 164. 

Title III,—Special considerations,—165-172, 176. 

Title IV,—Discretion of Court,—173-193, 173. 

Title V,—Sufficient cause.— 194-197, 199-208. 


SECTION 6,-248-302. 

Applications not governed by—, 252, 270. 

Application of—, 246, 264. 

Benamidar—, 247, 266. 

Benefit of—, 242, 261. 

Concession under—, 136, 151. 

Co-existing and successive disabilities, 246, 264. 

Disability of a representative,— 246, 264. 

does not exempt minor from S. 48, C. P. Code, 25 , 

Legal disabililty,—^248 (Title I). ^ 

“way institute suit or make the apphcation , Zol, ztsz. 
Minor, or his representative at death, 247, 265. 

Miscellaneous,— 286, 301. 

not applicable to appeals,—253, 273. 
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SECTION 6—{CoiUd.) 

not applicable to son or reversioner born subsequent to alienation,— 
269, 291. 

Person entitled to institute a suit,—240, 247, 264. 

Scope and application of—, (Title II),—246-255, 264-275. 

Assignee of minor,—247, 264. 

Appeals,—253, 273. 

Application for execution of decree,—250, 269. 

Application for restitution,—251, 270. 

Applications not governed by S. 6,—252, 270. 

Applications under other Acts,—255, 275. 

Applications under S. 48, C. P. Code,—254, 272. 

Right to institute suit by minor,—248, 267. 

Suit by minor in representative capacity,—249, 269. 

Sub-clause (1): (Title III),— 

Accrual of cause of action,—263, 284. 

Disability at starting point of limitation,—262, 283. 

Existence of guardian no bar to claim of benefit,—259, 280. 

General observations,—256, 276. 

Idol as juristic person,—258, 278. 

Illustrative cases,—261, 282. 

Initial and subsequent disability,—264, 286. 

Legal disability, of plaintiff or applicant,—274, 274. 

Legislative protection of disabled persons,—275, 296. 

Minor, or insane, or idiot, explained,—271, 293. 

Other disabilities not recognised,—272, 293. 

“Person'*, explained,—257, 276. 

Right of suit by reversioners under—, 266-269, 288. 

Subsequent disability not stopping time,—265, 287. 

Suit by adoptel sons,—270, 292. 

The privilege of minority,—260, 280. 

Time runs inspite of disability,—273, 294. 

Sub-clause (2): (Title IV),— 

Acknowledgment in favour of minor,—279, 299. 

Change in the law,—277, 297. 

Co-existing and successive disabilities,—276, 297. 

Effect of the clause,—278, 298. 

Sub-section (2), explained,—276-279, 297. 

Successive disabilities must be continuing,—280. 298 
Sub-clause (3): (Title IV),— 

Disability of leg^l representative,—281, 299. 

Illustrative cases,;—284, 301. 

The effect of Ss. 6 and 8, Exi)lained,—282, 299. 

The starting point under,—283, 300. 

Sub-clause (4): (Title IV),— 

Sub-clause 4, explained,-—285, 301. 

SECTION 7,-^2-337. 

Application of—, 291, 307. 

Combined effect of Ss. 6 and 7,-209, 309. 

Depends for its application whether joint right,—291, 306. 

Explained,—first, and second parts,—293, 308. ‘ 

Joint-claimants: (Title III),— 

Co-heirs,—298, 314* 

Co-mortgagees,—303, 317. 

Co-mortgagors,—304, 319. 

Co-obligees,-—300,.. 315. 

Co-owners,—^299, 315. 

Joint-payees.—302. 316. 
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SECTION 7—(Co'M./rf.) 

Joint-claimants— ( Contd. ) 

Joint-trustccs,—^301, 316. 

Manager of a joint Hindu family,—306, 321. 

Partners and executors,—297, 312. 

Power of discharge,—307, 325. 

Reversioners,—305, 319. 

Joint-decrlee-holders . (Title IV),— 

Capacity to give a discharge,—311-317, 328-333. 

Legislative changes,—308, 327. 

Legislativie changes (Title I),— 

Corresponding provisions,—286, 304. 

Joint-decree-holders,—368, 327. 

The principle,—289, 305. 

The reason for the change,—288, 304. 

Protection extended by S. 6,—293, 309. 

Scope of— , (Title II),— 

Discharge given a wider meaning,— 296, 311. 

Object to limit indulgence,—292, 308. 

Persons jointly entitled,—295, 310. 

Sections 6 and 7 compared,—290, 306. 

Two distinct classes of cases,—292, 307. 

Sections 6 and 7 compared,—290, 306. 

Supplements S. 6,—291, 306. 

SECTION 8,—338-344. 

Combined effect of Ss. 6 and 8,—325, 342. 

Computation of period,—327, 344. 

Cuts down the concession in S. 6,—136, 151. 
effect of, not to curtail time,—324, 341. 

Personal privilege,—326, 343. 

Plaintiff not obliged to avail of special concession,— 324, 341. 
Previous History,—321, 338. 

Scope of,—322, 339. 

Special exceptions,—338. 

SECTION 9,-344-362. 

Continuous running of time,—344. 

Effect of, on S. 13,—456, 472. 

English Law,—329, 345. 

Previous history,—328, 345. 

Proviso to— 

application of—, 349, 361. 

Executorship not mentioned,—350, 361. 

The principle,—348, 360. 

Repeal of law affecting continuance of time,—347, 359. 

Scope and applicability,—340, 355. 

applied to execution application,—345, 357. 

Defendant’s absence not a subsequent inability to sue,—344, 356. 

Time has begun to run,—340, 355. 

Starting point, not same as cause of action,— 333, 349. 

Subsequent disability, effect of , 341 355. 

The principle—, 330> 331, 332, 346, 347. 

The proviso,—348, 360. 

Time when not running,—346, 358. 

Absence of necessity to sue, 346, 359. 

Interruption of limitation,—346, 358. 

Prevention of limitation,—346, 359. 

«Tq sue*’,_^Application of section to execution applications,—345, 357, 

J 
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SECTION 10,-363-417. 

Actual direct trust,—360, 373. 

Amendment Act I of 1929,—398. 

Application of— 

to all transfers without consideration,—386, 402. 
to express trusts,—363, 376. 
to suits,—357, 370. 

English law,—353, 367. 

^‘Express trusts”,—363, 376. 

'"For a specific purpose ’’,—361, 374. 

Implied trusts,—364, 379. 

Improper alienations,—384, 400. 

In “Trust”, explained,—359, 373. 

“Legal representative”, explained,—385, 400. 

Legislative changes,—351, 364. 

Marginal note, concerning “express trusts”,—363, 376. 

Mutwalli,—397. 

Privy Council ruling,—396. 

“Property”, meaning of—, 358, 370. 

Reasons for change in law,—352, 365. 

Religious endowments,—396-398. 

Scope and applicability of— 
confined to suits,—357, 370. 

Essentials of applicability,—356, 369. 

Fiduciary relations,—368, 384. 

Implied trusts,—364, 378. 

Limited application of S. 10,—362, 375. 

Resulting trust,—366, 381. 

Trustee de son tort ,—365, 380. 

Vesting of property,—358, 370. 

Who are not trustees,—369, 385. 

Suit against trustee or legal representative,—384, 399. 

Suit by trustee against ex-trustee,—384, 400. 

Trustee not validly appointed,—384, 400. 

“Vest”, meaning of—, 358, 370. 

Who are not trustees,— 

Absentee co-sharer,—373, 390. 

Benamidars,—377, 393. 

Co-heirs,—378, 394. 

Depositees,—370, 386. 

Directors of companies,—380, 395. 

Executors de son tortj —372, 390. 

Government,—381, 396. 

Mortgagees,—376, 393. 

Partners,—379, 394. 

Shebaits or mutwallis,—382, 397. 

Who are trustees,— 

Mahant of a mutt,—383, 398. 

SECTION 11,—417-420. 

Principle of the section,—400, 419. 

Scope of the provision,—399, 418. 

SECTION 12,—420-468. 

Application for copies, on re-opening of Court,—433, 449. 
Application on re-opening of Court,—433, 449. 

Commencement, and termination of “Time requisite**, — 429, 442. 
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SECTION 12—(Contd.) 

Court vacations,—433, 449. 

Delay caused by neglect,—420, 433. 

' Delay due to causes beyond control,—420, 434. 

Delay in supplying stamps,—430, 444. 

Previous history,—404, 422. . . aoa 

Separate applications for ctM>y of decree, and of judgment.—434, 4i)Z. 

Termination of time requisite for copies,—438, 456. 

**Timc requisite” (Title III),—428, 440. 
begins when copying fee paid,—430, 443. 

Commencement and termination of—, 429, 442. 

Conduct .of appellant considered,—419, 433. 

Delay caused by neglect not—, 420, 433. 

Delay due to cause beyond control,—420, 434. 

Delay due to laches whether—, 421, 435. 

Delay in signing decree whether—, 420, 434. 

Exclusion of time occupied in Copying Department, 422, W- 
Exclusion of time occupied in copy of decree and judgment,—423, 

437. 


is not time actually spent,—424, 438. 
meaning of— explained,—419^27, ^33. 
means time reasonably requisite,—422, 436. 

Period between application and tender of ' -a 

Period between application for, and delivery of. copies,-425, 438 


Termination of—, 438, 456. _ 

Time for copies of decree and judgment, if concurrent,—424 

Time unnecessarily occupied is not , 421, 436. 


438. 


Title I, —Sub-cl. (1). 405-409. 

Title II, —Sub-cl. (2). 410-418. 

Title III, —Time requisite,—419-441. 
Title IV, —Sub-cl. (3). 442-450. 


Sub-cl. (1),— 

Acknowledgment of debt,—407, 423. 

Cause of action,—406, 422. 

Cessation of disability,—406-A, 423. aar A?a 

Computation of calendar months, or years,--tOS, 424. 

Exclusion of time,-405, 422. 

Scope of—, 405, 422. 

'‘Shall be Explained,—409, 42^ 

Starting point of cause of action,—406, 422. 

applicable to applications under S. 66 ( 2 ) (3), I. T. Act, 415, 431. 
Applications for leave to appeal,— 412, 427. 

Application for restoration, not applied to— , 418, 432. 

Applications for review of judgment,^17, 432. 

Copying work during vacations.-—439, 458. 

Copy of decree, sentence, or 

Copy of translation of judgment, 436, 45o. 

Copy sent by post,—440, 458. ... aaa 

Copy used taken by other persons,-441, .^_433 449 

Court vacations.-Application on re-opening of Courts.-433, 449. 

Criminal appeals,— 

Delay in obtaining copies,—438, 43/. . . . . ._--e 

docs^not apply to applications under Land Acquisition Act,— 415, 

430. 

Local and special laws,—413, 4^. 

Scope and application,—410-412, 425. 
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SECTION \2—iConid,^ 

Sub-cl. (2)— {Contd.) 

Second copy,—435, 455. 

Separate application for copies of decree and of judgment,—434, 452. 
Termination of time requisite,—438, 456. 

Sub-cl. (3),— 

Application for leave to appeal to Privy Council,—449, 466. 

Copy for judgment in connected case,—442, 460. 
when not required,—446, 463. 

Copy of decree when not required,—447, 464. 

Copy of judgment,—448, 465. 

Purpose of taking copy immaterial,—443, 460. * 

Second appeals, Copy of judgment of first Court,— Time requisite;. 
—445, 462. 

Unnecessary copies,—444, 461. 

Sub-cl. (4),— 

Application to set aside an award,—Copy of award,—450, 467. 

SECTION 13,—468-476. 

Cause of action in British India,—454, 470. 

Co-judgment-debtors,—Extension for fraud against one of—, 459, 474. 
confined to suits,—453, 470. 

Corresponding provisions,—452, 469. 

Defendant represented by agent,—457, 473. 

Effect of S. 9, on S. 13, Limitation Act,—456, 472. 

English Statutes,—Suspension of limitation,—451, 469. 

Exclusion of time of defendant’s absence from British India,—468. 
Previous history,—Bengal Regulations,—451, 468. 

English Statutes,—451, 469. 

Scope and application of—, 453, 470. 

Suit against Native chiefs,—458, 473. 

Termination of absence,—460, 475.. 

Territories under administration of Government,—461, 475. 

SECTION 14,—476-529. 

/ 

Alteration in law,—462, 479. 

Applications for execution of decree,—468, 482. 

Application withdrawn,^—468, 484. 

Bona fide mistake of jurisdiction,—464, 480. 

Bona fide prosecution of proceeding in a wrong Court,—466, 481. 
Corresponding provisions,—462, 478. 

Defect of jurisdiction,—494, 509. 

Scope and applicability,—Title (1). 

Appeals,—464, 479. 

Suits and applications,—463, 479. 

SECTION 14 (1) (Title II),— 

against the defendant,—486, 497. 

"Another civil proceeding", —474, 489. 

Appeal or revision,—Civil proceeding,—477, 491. 

Application for review,—478, 491. 

Application of—, 495, 510. 

applied—Court unable to grant relief,— 510, 522. 

Defendant’s representation as to his residence,— 510, 520. 

Failure to procure service of summons,— 510, 520. 

Misjoinder of causes of action, and parties,— 510, 521. 

Omission to get leave under S. 44, C. P. Code,—510, 523. 
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SECTION 14 (1)—(Co>i/d.) 

Arbitration proceedings—Time not excluded,—481, 493. 

Conciliator under Agriculturists’ Relief Act,—484, 496. 

Conditions of applicability,—485, 496. 

Court of appeal,—485, 496. 

Court of first instance,—485, 496. 

Court of first instance or appeal,—485, 496. 

Court of revision,—485, 497. 

Court, refers to British Court,—483, 495. 

Court unable to entertain suit,—507, 519. 

Defect of jurisdiction,— 

Meaning of,—494, 509. 

Territorial jurisdiction,—495, 510. 

Defendant’s representation as to his residence,—Exclusion of time,—510, 
520. 

Exclusion of time,— 

Application for execution by joint-decrcc-holders,—496, 511. 
Application for substitution of legal representatives,—496, 511. 
Leave of Court for institution of suit,—496, 511. 

Return of plaint for presentation to proper Court,—497, 512. 
Failure to establish cause of action,—504, 518. 

Foreign Court, not included,—483, 495. 

General rules,—490, 503. 

hona fide mistake of jurisdiction,—491, 504. 
ignorance of law may be an excuse,—491, 504. 
proceeding recognised by law,—490, 504. 
remedies misconceived,—492, 505. 

Good faith and due diligence,— 

conditions of applicability,—488, 502. 
question of fact,—489, 503. 

Identity of cause of action,—requisite,—487, 499. 

Identity of defendant,—486, 498. 

Illustrative cases,—493, 505. 

Insolvency proceeding,—Time when excluded,—482, 494. 

Non-joinder,—Misconception of remedy,—502, 517. 

Non-joinder of parties,—Exclusion of time for—, 510, 521. 
not applied,— 

decision on merits,—510, 522. 

dismissal of suit for default,—510, 520. 

failure to give notice under S. 80, C. P. Code,—510, 520. 

neglect to register sale certificate,—510, 520. 

no cause of action,—510, 522. 

res judicata, —510, 522. 

Suit on foreign judgment,—510, 520. 
unsuccessful pauper application,—510, 523, 
want of inquiry or mistake,—510, 523. 

“Other cause of a like nature”,— 

Bar by limitation,—506, 518. 

Court unable to entertain suit,—507, 519. 

Dismissal of suit on merits,—504, 518. 

does not include plaintiff’s neglect,—499, 514. 

explained,—499-509, 513. 

Failure to establish cause of action,—504, 518. 

Misconception of remedy,—510, 521. 

Non-joinder of parties,—510, 521. 
not including res judicata, —508, 519. 
refers to accidental circumstances,—499, 514. 

, Section not applied,—499-509, 513. 
unsuccessful pauper application not an—, 510, 523. 
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SECTION 14 il)—{Contd.) 

“Period prescribed”, meaning of—, 469, 484. 

Plaintiff,—Identity of, necessary—, 571, 485. 

Plaintiff, when cannot exclude time of pendency of another suit,—471. 
485. 

Proceeding before a revenue authority,—479, 491. 

Prosecuting a proceeding,—472, 487. 

Res judicata, not constituting “other cause of like nature", —508, 519, 
Second Appeal,—485, 497. 

Second Suit need not be in different Court,—496, 511. 

“Time during zvhich .... has been prosecuting", —473, 489. 
withdrawal of previous suit,—498, 512; also 509, 519. 

SECTION 14 (2) (Title III),— 

Alteration of law,—513, 524. 

Application for execution of decree,—468, 514, 483, 525. 

Application to have ex parte decree set aside,—468, 483. 
applied,— 

defect of jurisdiction,—515, 526. 
mistake of Court,—515, 526. 

proceedings continued in Court without jurisdiction,—515, 526. 
return of plaint for presentation to proper Court,—515, 526. 

Special and Local Acts,—470, 485. 

Civil proceeding,—474, 475, 489, 490. 

Conditions of applicability,—515, 525. 

Court of first instance, or appeal,—483, 485, 495, 496. 

Defect of jurisdiction,—494-498, 509-512. 

Exclusion of time,— 

Bona fide application prosecuted with due diligence,—515, 525. 
Disposal of application on merits,—515, 527. 

Former application must be for same relief,—515, 527. 

Former application must be in accordance with law,—515, 527. 

Transfer of application to wrong Court,—515, 525. 

Good faith,—488-493, 502-505. 
not applied,— 

Different parties,—515, 528. 

Disposal of application on merits,—515, 527. 

Former application not for same relief,—515, 527. 

Former application not in accordance with law,—515, 527. 

No equitable grounds for suspension of limitation,—515, 527. 

“Other cause of a like notwre”,—499-510, 513-520. 

Period prescribed,—469, 484. 

Prosecuting a proceeding,—472, 487. 

SECTION 14: EXPL. I (Title IV) — 

Deduction of time when allowed,—516, 528. 

Expl. II,— 

Deduction of time when allowed,—517, 529. 

Expl. Ill,— 

Deduction of time when allowed,—518, 529. 

Misjoinder of causes of action,—501, 516. 

SECTION 15,—530-535. 

Adjournment of hearings,—530-A, 544. 

Amendment of,—Doctrine of revival,—522, 534. 

Applied,— 

Prevention from filing suit,—530, 543. 

Stay of execution partly by injunction, partly by order,—530, 543. 



Ixxix 


I'opUAL 1 nl)i:.\. 


SECTION 15—(Con/tf.) 

Applied— {Contd ,) 

Striking off execution against insolvent judgment-debtors,— 530-A, 

g/1/i 

^ " t • 

Temporary suspension of mortgagee’s right to api)ly for decree abso¬ 
lute,— 530, 543. 

to stay of execution sale on objection of judgment-debtor,—531, 
544. 

to special Acts,—525, 537. 

Attachment of debts whether amounting to stay of suit or execution,— 536> 
546. 

Corresponding provisions,—519, 531. 

Deduction of time,—542, 551. 

Dismissal not in default,—order not amounting to stay of suit or exe¬ 
cution,—532, 544. 

Doctrine of revival of proceedings,—522, 534. 

does not operate to save limitation, where petition is subsequently dis¬ 
missed and order cancelled,—538, 549. 

Effect of insolvency of judgment-debtor,-—538, 548. 

Effect of insolvency of one of judgment-debtors,—539, 550. 

Effect of period of notice on period of minority,—544, 553. 

Exclusion of time during which proceedings are suspended, 530. 

Form of order,—530, 542. 

Decree not executable till disposal of another litigation,— 530, 542. 


Injunction or order,— 

Stay of execution partly by injunction, partly by order, 530, 543. 

Stay of suit or execution,—Complete not partial, 527, 539. 

Legislative changes in—, 519, 520, 531. 

No bar by arrest of judgment-debtor,—541, 551. 

not applicable, to appeals, or applications for execution of orders,—524, 
536. 

to S. 48, C. P. Code,—526, 538. 

to stay of sale in execution by decree-holder, 530, 544. 
where a creditor takes no part in insolvency proceedings,—538, 549. 
Order adjudicating a person as an insolvent,—whether amounting to 

stay,—538, 548. 

Order amending the decree, whether amounting to stay, 534, 545. 

Order for stay of execution,—529, 541. 

Order granting time to judgment-debtor, whether amounting to stay of 
execution,—533, 545. 

Orders whether amounting to stay of suit or execution,—532, 544. 

Attachment of debts,—536, 546. 

Order amending the decree,—534, 544. 

Order granting time to judgment-debtor, 533, 544. 

Dismissal in default,—532, 545. 

Taxing costs,—537, 548. 

Appointment of Receiver,—535, 546. 

Revival of antecedent application, 522, 533. 

Scope and applicability,—521, 533. ^ ^ C/in 

Stay of execution, against one of the Judgment-debtors, 528, 540. 

by injunction or order,—express or implied,—530-A, M3. 

order granting time to judgment-debtor whether amounting to—, 533, 

545. 

Stay of sale in execution by decree-holder, not within benefit of—, 530, 
544 

Taxation of costs,—537, 548. j tt a koq 

Vesting order,—S. 2, Chhota Nagpur Encumbered Estates Act, 529, 541. 

when notice not necessary,—546, 555. 
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SECTION 15 (2) 

Accrual of right to sue,—Notice of suit,—543, 553. 

Notice of suit,—S. 80, C. P. Code,—543, 552, 553. 

Period of Notice,—543, 552. 

SECTION 16,-556-557. 

Corresponding provisions,—547, 556. 

Exclusion of time during which proceedings to set aside execution sale 
are pending,—556. 

Scope and application,—548, 556. 

Scope of—, Application to execution Court is outside—, 548, 557. 
SECTION 17,-557-564. 

Applies to suits and applications,—554, 563. 

Corresponding provisions,—549, 558. 

Death before accrual of cause of action,—essential element of —^ 554, 
563. 

Essential element of—, accrual of cause of action after death of such 
person,—554, 563. 
follows the English rule,—550, 559. 

General rule adopted by—, 553, 563. 

Legal disability of legal representatives,—554, 564. 

Presidenc 3 ’^-Towns Insolvency Act does not prohibit filing of suits in 
respect of provable debts,—538, 549. ; 

Scope and applicability of the section,—554, 563. 

Starting point of limitation,—^551, 560. 

Suit for partnership accounts, after death of a partner,—550, 559. 

The principle underlying the section,—550-553, 559, 560. 

SECTION 18,-565-594. 

“against any person claiming through him *\—572, 583. 

“against the p'erson guilty of frau(V \—571, 583. 

Application to set aside sale against decree-holder or auction-purchaser,— 
561, 572. 

Application under S. 174 (4), Bengal Tenancy Act,—^558, 569. 
applies to local and special acts,—558, 569. 

Art. 95, and S. 18, distinguished,—567, 580. 

Cases of fraud,—568, 580. 

Concealed fraud,—explained,—565, 576. 

Concealment of document,—570, 582. 

Concealment of title,—569, 581. 

Constructive knowledge of fraud,—577, 586. 

Corresponding provisions. Title I,—555, 566. 
does not apply to criminal complaints,—557, 568. 

Effect of fraud,—565. 

Evidence and proof of fraud,—578, 587. See TITLE IV. 

Praud,— 

See TITLE III, APPLICATION TO SET ASIDE A SALE,—566, 
580. 

at what time,—579, 591. 

hindering discovery of right,—563, 575. 

breach of duty to inform,—566, 578. 

Defendant’s dishonesty not sufficient,—564, 576. 
keeping from knowledge of right,—^566, 579. 
meaning of—, 563, 575. 

mere silence or passiveness is not—, 565, 577. 
of defendant or his privies,—571, 582. 

Passive concealment not sufficient,—566, 578. 

Plaintiff’s ignorance not sufficient,—564, 576. 
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SECTION 18—(Co»/rf.) 

Fraud — {Contd.) 

undervaluation in sale proclamation,—566, 579. 
what constitutes,—563, 566, 575-577. 

Fraudulent concealment of sale proceedings,—568, 581. 

Fraudulent representation as to adjustment of decree,—568, 581. 
Intentional keeping from knowledge of right is fraud,—565, 577. 
Knowledge of fraud, —574, 585. 

Onus,—580, 592. 

Mere suspicion is not knowledge,—575, 585. 

Onus of proving fraud alleged,—578, 580, 588, 592. 

Proof of fraud—Onus,—578, 587. 

Scope and applicability,—557, 568. 

Application to set aside sale,—559-562, 570. 

Fraud need not be subsequent to sale,—562, 573. 

Starting point of limitation,—560, 570. 

Strict application of—, 588, 578. 

Subsequent circumstances not considered,—578, 589. 

The essential elements of the section,—563, 575. 

The principle underlying the section,—556, 566. 

Title i: See CORRESPONDING PROVISIONS. 

Title II: See SCOPE AND APPLICABILITY. 

Title III: See FRAUD. 

Title IV: See EVIDENCE AND PROOF OF FRAUD. 

SECTION 19,-594-689. 

Account current,—641, 665. 

Ackno^vledgment,— 

See ACKNOWLEDGMENT. 

Account stated or khata as an —^ 641, 665. 
by an official assignee,—634, 653. 
by a person to be bound,—622, 640. 

'by a receiver,—633, 653. 

by whom,—622, 640. 

by a co-heir,—631, 650. 

by an advocate or pleader,—632, 651. 

by a director of a company,—635, 653. 

by agent duly authorised,—623, 642. 

by guardian of a minor,—626, 644. 

by an insolvent,—633, 653. 

by a person to be bound,^—622, 640. 

by a receiver,—633, 652. 

by one of co-mortgagees,—630, 649. 

Court of Wards may acknowledge,—628, 647. 

Manager of a joint Hindu family, 629, 648. 
distinguished from promise to pay, 603, 618. 
during period of grace,—598, 613. 

express or implied in respect of right or property, 648, 678. 

from series of letters,—617, 636. 

in a will,—617, 638. 

in writing and signed,—607, 626. 

may be addressed to a stranger, 636, 654. 

must import liability to plaintiff,—637-A, 657. 

need not be communicated to creditor or to any other person,—637, 
656. 

of barred debt,—601, 616. 

of liability,—distinguished from promise to pay,—604, 618. 
of liability, explained,—644, 672. 
of subsisting debt or liability, 646, 674. 

K 
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SECTION 19— (^Contd.) 

Acknowledgment— {Contd.) 

of the settlement of balance,—604, 619. 

Acknowledgment to whom,— 

may be addressed to a stranger,—636, 654. 
need not be communicated to creditor,—637, 656. 

Acknowledgment,— 

what constitutes,—644, 672. 
when a cause of action,—605, 621. 

Admission,— 

made in a plan filed with plaint,—607, 627. 
of a debt in a draft will,—607, 627. 

of a debt, with qualification of payment or discharge,—647, 677. 

Agent duly authorised, — 
defined,—626, 645. 

Natural guardian of a minor whether—, 627, 646. 

Wife of a lunatic husband not an—, 627, 646. 

Alteration in the document,—640, 659. 

Application of— 

Acknowledgment of barred debt,—601, 616. 
to local and Special Acts,—599, 614. 

Bokideva or balance due,—604, 618. 

Balance standing against a debtor,—604, 618. 

Conditional acknowledgments,—650, 682. 

Construed liberally,—Expl. I,—644, 671. 

Court of Wards may acknowledge liability,—628, 647. 

Deposition or statement in Court,—607, 627. 

English Law different from Indian Law,—589, 602, 604, 616. 
Distinction between admission of liability and promise to pay,— 645, 672. 
Doctrine extends to any property or right,—591, 60S. 

Effect of an acknowledgment in writing,—594. 

English Law different from Indian Law,—588, 602, 604, 616. 

English Law of acknowledgments,—587, 600. 

Entries in account books,—615, 635. 

Entries in account-book must be sig^ned,—607, 627, 628. 

Entries in settlement records,—618,. 637. 

Entries made in register of sanads,—620, 638. 

Expl. I,—Instances,—652, 685. 

Formalities of an acknowledgment, — 
in writing signed,—607, 626. 

No particular form required,—608, 628. 

Oral acknowledgment inoperative,—607, 627. 

Oral agreement to extend time,—607, 627. 

Purpose of writing immaterial,:—609, 628. 

Formation of an acknowledgment,—606, 626. 

Illustrative cases,—604, 618. 

Illustrative cases of acknowledgments,—593, 608, 609. 

Implied authority of agent, to acknowledge,—624, 643. 

Infants cannot acknowledge,—625, 644. 

Insufficient acknowledgments,—repudiation of existing liability,— 652>B, 
689. 

Intention of purchase signing,—614, 632. 

Interest at time of acknowledgment not required,— 622, 640. 

Joint contractors and mortgagees,—594, 609. 

Leading principles of English law,—588, 602. 

Local and special Acts,—^Application of,—599, 614. 
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SECTION 19—(Ca«^rf.) 

Memorandum signed by borrower’s drawn up as account (lekha),— 

641, 665. 

Muchilika given bj^ a tenant whether an acknowledgment,—646, 676. 
No particular form of acknowledgment required,—608, 628. 

Note of an oral statement not an acknowledgment,—607, 627. 

Oral acknowledgment inoperative,—607, 626. 

Oral agreement to extend time for payment,—607, 626. 

Oral evidence when admissible to prove acknowledgment,—639, 659. 
Plaint, written statement or petition,—615, 632. 

Position of signature immaterial,—612, 629. 

Previous history of section,—581, 596. 

Promise to pay not a necessary ingredient of—, 645, 672. 

Proof of acknowledgment,—638, 658. 

Purpose of writing immaterial,—609, 628. 

Reference to arbitration is only a conditional promise to pay,—620, 638. 
requires only an acknowledgment of an existing debt,—645, 673. 
Requisites of a good acknowledgment,—586, 600. 

Ruzu or adjustment of account,—604, 618. 

Scope and applicability,—591, 594, 602, 605, 609, 616. 

Signature by agent,—Expl. II,—613, 631. 

Signature essential requirement,—607, 626. 

Sorkhal, showing balance due,—604, 619. 

Specification of legal consequences not necessary,—649, 680. 

Statement by a debtor,—646, 676. 

Sufficiency of acknowledgment,—643, 669. 

Sufficient acknowledgments,—652-A, 686, 687. 

Time for acknowledgment,—595, 596, 598, 610, 611, 613. 

Unconditional acknowledgment,—651, 683. 

Unregistered acknowledgment,—642, 667, 668. 

Unstamped acknowledgments,—641, 662. 

Value of English authorities,—590, 604. 

What is a signature,—610, 628, 629. 

Wife of a lunatic husband, not an agent duly authorised,—627, 646. 
SECTION 20,-690-745. 

Agent must act within authority,—689, 691, 73 d, 737. 

Agent need only be for payment,—692, 738. 

Alteration in law by—, 653, 693. 

applies to suits for recovery of mortgage-debt, 6 , 

Appropriation by creditors,—670, 713. 

Authority of payment (Title VII), 689-692, 

Certification by application for execution,—697, 742, 74J. 

Certification of payment under decree, 696, 741. 

Computation of fresh period,—694, 739. 

Constructive payment,—663, 674, 703, 718. 

Corresponding provisions,—Title I, 653, 

Court of law, as agent of the debtors, 690, . 

Date of actual payment or settlement,-^60; 701. 

Date of endorsement does not avail under , » 

Difference in language of Ss. 19 and 20, » • 

Distinction between debtor and pe^on liabl«,-^83, /.2V. 

Effect of payment under—, (Title ’ 

Endorsement in handwriting of payer, 6 » • enffirient_ 

Endorsement written by another, and signed y P y » 

678, 724. 

English law corresponding to—, 654, 694, 695. 
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SECTION 20—(Co«/d.) 

English principle of payment,—663, 702. 

Essentials of—, 655, 696. 

Explanation,— 

Amending Act I of 1927,—653, 694. 

Judgment-debti,—695-698, 740-745 (Title X). 

Express declaration by debtor, about payments appropriated to in 
tcrest,—666, 707. 

Form of payment,—The proviso,—676, 722 (Title V: 676-681, 722 
728) . 

Handwriting of the person making part-payment,—677, 723. 

Interest must be paid “as such”,—664, 704. 

Law prior to Act I of 1927,—677. 722, 

Liability to pay need not be personal,—684, 730. 

Mark of an illiterate person,—678, 724. 

Meaning of “person liable’*, —682, 729. 

Mere debiting of interest not payment “as such”, —666, 707. 

Mode of payment,—663-675, 702-720 (Title IV). 
not applicable to suits for redemption,—656, 697. 
not applicable to S. 48, C. P. Code,—658, 700. 
not applicable to suits under Art. 75,—657, 699. 

No time-limit for endorsement,—681, 728. 

Part-payment by adjustment of accounts,'—669, 711. 

Part-principle need not be paid “as such”, —671, 714. 

Payment 

and acknowledgment distinguished,—688, 733, 734. 

before due date,—661, 702. 

before expiry of period,—659, 700. 

by cheque,-—672, 716. 

by whom,—682-688, 728-733 (Title VI). 

during period of grace,—662, 702. 

during vacations,—659, 700. 

in handwriting of agent,—677, 723. 

into Court under compulsion,—673, 717. 

made on account of interest,—666, 707. 

need not be in money,—668, 710. 

of debt or interest,—690. 

of a joint debt,—680, 727. 

of “interest as such ”,—666, 667, 705-709. 

of interest by person liable,—682, 728. 

of mortgage-debts,—687, 733. 

through messenger, or money order,—678, 725. 

to creditor or his agent,— (Title VIII),—693, 738. 

“Person liable”, more comprehensive than debtor,—683, 729. 

Previous history of—, 653, 691. 

Principal and surety,—686, 731. 

Scope and application,—655-658, 696-700 (Title II). 

Essentials of S. 20,—655, 696. 
not applicable to S. 48, C. P. Code,—658, 700. 
not applicable to suits for redemption,—656, 697. 
not applicable to suits under Art. 75,—657, 699. 
suits for debts and legacies,—656, 697. 

Section 48, C. P. Code, not governed by—, 658, 700. 

Signature prior to writing,—680, 727. 

Significance of the word “as such”,—665, 705. 

Singular “person” not including plural,—685, 730. 
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SECTION 20—(CoMft/.) 

The Proviso: Amended by Act 1 of 1927—676, 722. 

Time for payment: (Title III)-659-662. 
payment during vacations,—659, 700. 
period prescribed by High Courl,—659, 700. 

Uncertified pa^'ment and limitation,—696, 741. 

SECTION 20 (2) 

Constructive payment to mortgagee in possession,—674, 718. 

Scope of clause (2),—675, 720. 

SECTION 21,-746-772. 

Acknowledgment or payment by one of several joint contractors,— 
Title 111,-705-719, 753. 

"Agent duly authorised'’, —702, 748. 

Agent of a person under disability,—702, 748. 

Agent’s authority need not be contractual,—703, 751. 

Certificated guardian is an authorised agent,—703, 752. 

Corresponding provisions,—699, 747. 

English law corresponding to—, 701, 747. 

Lawful guardian, explained,—704, 752. 

Legislative changes (Title I),—699-701, 747. 

Natural guardian whether an agent duly authorised,—Cl. 1. 703, 749- 

Partners,—Scope of cl. (2),—706-711, 754-759. 

Principal and agent,—705, 753. 

Principal and surety whether co-contractors,—716, 764, 

SECTION 21 (2) 

Acknowledgment or payment by one of several joint contractors,— 
Title 111,-705-719, 753-768. 

"By reason only”, explained,—711, 758, 

"Chargeable”, explained,—714, 762. 

Co-contractors,—712, 760. 

Co-debtors, not implied agents,—713, 760. 

Co-executors,—718, 707. 

Co-heirs,—715, 763. 

Co-judgment-debtors,—713, 761. 

Co-mortgagees,—719, 767. 

Co-mortgagors,—714, 762. 

English law,—706, 754. 

Liability of co-debtors inter se, —717, 766. 

Partners,—707-711, 755-760. 

Principal and agent,—705, 753. 

Principal and surety,—716, 764. 

Scope of—, 706-719, 754-768. 

SECTION 21 (3) (Title IV),—720-724, 768. 

Acknowledgment or payment by limited owners,—720, 768. 
Acknowledgment or payment by member of a family,—724, 772. 
Analogy of English law,—720, 769. 

Hindu woman,—721, 769. 

Manager as agent of family,—723, 771. 

Manager of joint Hindu family,—722, 770. 

SECTION 22—773-841. 

Added or substituted parties,—740, 792. 

All joint claimants must be impleaded,—745, 798. 

Altering the description of plaintiff,—753, 807. 

Amendment: Correction of a misdescription, 751, 804. 
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SECTION 22— (Contd.) 

Amendment, introducing new cause of action,—755, 810. 

Amendment of relief in plaint,—758, 813. 

Amendment re. original cause of action,—756, 812. 

Analogous provisions: Title I,—725-728, 774-776. 

Application of,—729-739, 776. 

applies by its terms to added parties only,—740, 792. 

Assignment of interest by plaintiff,—726, 775. 

Assignment pendente lite whether exempt,—727, 776. 

Benamidars and real-purchasers,—748, 801. 

Bona fide mistake in representation,—749, 802. 

Change in capacity of a party,—753, 754, 807, 809. 

Change in capacity of a person suing,—753, 807. 
confined to suits only,—729, 776. 

Corresponding provisions,—725, 774. 

Discretionary power of Court re. amendment,—757, 813. 

Distinction between necessary and proper parties,—741, 793. 

Effect of—, in some typical cases,—761-774, 816-840. 

English law,—728, 776. 

Firms,—Suits by or against,—761, 816. 

Fresh cause of action when not allowed,—755, 811. 

Illustrations,—750, 752, 754, 760, 803, ^5, 809, 815. 

Joint claim,—Effect of joinder of necessary party after time,—744, 798. 
Joint trustees,—Suit by—, 774, 840. 

Major plaintiff wrongly sued as minor,—762, 819. 

Minors,—Suits by or against—, 762, 819. 

Mortgage suits,—parties interested,—766, 825. 

New Parties,—Title 111,-740-760, 791-815. 

Non-joinder of necessary parties,—742, 794. 

Non-joinder of proper parties,—743, 796. 

not applicable to appeals,—730, 778. 

not applied to applications,—729, 777. 

not controlling O. 41, R. 20, C. P. Code,—732, 779. 

Objection as to non-joinder is essential,—746, 800. 

Party interested in result of appeal,—733, 781. 

Power of Court to add a necessary party after time,—735, 783. 

Pro forma defendant made a plaintiff,—739, 789. 

Right of suit accruing to a single person transferred to a number of 
persons,—Mortgage-suits,—766, 827. 

Right of suit by mortgagee on bond in his own name,—766, 827. 

Scope and application of—, Title II,—729-739, 776-789. 

Shifting ground of liability of defendant,—753, 807. 

Suit against minor through next friend,—762, 818. 

Suit by co-executors,—773, 838. 

Suit by co-heirs,—771, 835. 

Suit by co-owners,—772, 836. 

Suit by heirs of mortgagee against mortgagor,—766, 827. 

Suit by mortgagee against heirs of mortgagor,—766, 828. 

Suit by one of joint trustees,—774, 840. 

Suit by or against company or corporation,—763, 820. 

Suit by or against firms,—761, 816. 

Suit by or against idol or temple,—770, 833. 

Suit by or against joint Hindu family,—764, 821. 

Suit by or against minors,—762, 818. 

Suit for injunction,—772, 837. 

Suit for partition,'—767, 831. 

Suit for possession,—769, 832. ^ 

Suit for pre-emption,—765, 824. 
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SECTION 22^iContci.) 

Suit for redemption of mortgage,—766, 828. 

Suit for sale by mortgagee,—766, 829. 

Suit to eject a tenant,—772, 837. 

Suit to recover rent,—772, 837. 

Test under—, Was the suit properly constituted,—741, 793. 
Transportation of parties,—738. 

Waiver of objection, as to non-joinder,—747, 800. 

Wrong independent of contract,—767, 829. 

SECTION 22 (2) 

Assignment pe^ndente Ute, —737. 

Clause (2) of present section,—727, 776. 

Transposition of parties,—738. 

SECTION 23,-842-^69. 

Agreement to refund price of property,—789, 851, 

Analogous provisions,—775, 843. 

Breach of duty by Directors of Bank,—788, 850. 

Breach of marital obligations,—787, 850. 

Building of otla over a gutter,—792, 852. 

Cause of action,—special articles,—798, 859. 

Continuance of effect of injury, not a continuing wrong, 795, 856. 
Continuing breaches and wrongs,—842. 

Continuing breach of contract,—777, 844. 

Continuing breach, what constitutes a-—, 780, 846. 

Continuing wrong,— 

by discharge of rain-water,—801, 863, 
by disturbance of right of ferry, 801, 863. 
by disturbance of right of worship, 801, 863. 

Instances of—, 800, 860. 

what constitutes,—778, 795, 845, 855. 

Contract for forest clearance,—791, 852. 

Corresponding provisions,—775, 843. 

Covenant 

for quiet possession,—784, 847. 

for title,—may be a continuing breach, 794, 854. 

of apprenticeship,—783, 847. 

of indemnity,—785, 848. 

to insure,—782, 847. 

to repair,—781, 846. 

Declaratory suits not governed by , 779, 845. 

Denial of claim to enhancement of rent,— 786, 849. 

Effect of completed injury is not a continuing wrong,—796, 85/. 

English law,—776, 843, 844. 

Infringement of trade mark,—803, 864. 

Instances of continuing wrong,—800, 860. 

Nuisance or trespass,'—801, 862. 

Obstructing right of way,—802, 864. 

Personal injury,— consequential damages, 797, 858. 

Property attached by Magistrate,—805, 865. 

Right of suit for partition,—790, 851. 

Scope and application,—777, 844. 

Successive breaches of contract, 793, 852. 

Suit for declaration of divorce not governed by—, 807, iJOV. 

Suit for restitution of conjugal rights,—806, 868. 

Test of a continued wrong,—795, 856. 

Torts,—Special articles.—798, 859. 
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SECTION 23— {Coiitd.) 

Torts,—Suits not specially provided for,—799, 859. 

Wrongful attachment,—804, 865. 

Wrongful seizure of immoveable property,—804, 865. 

SECTION 24,-869-876. 

Applicability of—, 811, 871. 

Corresponding provisions,—808, 870. 

Damage as gist of action,—814, 875. 

Difference between Ss. 23 and 24,—812, 873. 

English Law corresponding to—, 809, 870. 

Illustration (a), explained,—813, 874. 

Infringement of right,—814, 874. 

Right of access,—Special damage to—, 814, 875. 

Special damage, necessity of—, 814, 875. 

Suit for compensation for act not actionable without special damage, 
869. 

The principle underlying—, 810, 871. 

SECTION 25,—876-880. 

Commencement of period of limitation,—821, 880. 

Corresponding provision,—815, 877. 

Exclusion of date of execution,—820, 879. 

Gregorian (British) Calendar,—876; 816, 877. 

Question of intention as to calendar in use,—818, 878. 

Rule of computation,—821, 880. 

Section is imperative,—817, 877. 

Variations in last day of native month,—819, 879. 

SECTION 26,-880-951. 

Abandonment of user,—870, 939. 

Acquisition of right to easements,—880. 

Act XV of 1877, not exhaustive,—824, 885. 

Analogous provisions,—822, 882. 

“As an easement”, —Explained,—859, 926, 927. 

“As oj\ righf’, meaning of—, 860, 928, 929. 

Cessation of user,—868, 937. 

Classification of easements,—843-849. '• 

Continuity as affecting easements,—866, 936. 

Continuous enjoyment of easement,—865, 935. 

Corresponding provisions,—822, 882. 

Easements defined. See EASEMENTS,—828. 

Easements acquired by other modes,—879, 951. 

. Varieties of—, 850-856. 

What are—, 839-842. 

What are not—, 829-838. 

Easements against the Crown,—825, 886. 

Enjoyment within two years of suit,—876, 946. 

Enjoyment incapable of interruption,—872, 943. 

Explanatioti,— 

Notice of obstruction,—873, 944. 

Obstruction by third party,-^73, 944. 

Explained,— 

“as an easement,” meaning of—, 859, 926. 

“as of right”, meaning of—, 860, 928. 

“openly enjoyed”, —858, 925. , 

“peaceful enjoyment”, —857, 923. 

“imthout interruption”, —864, 935. 



Topical Index. 


Ixxxix 


SECTION 26— {Contd.) 

Illustrations,—863, 870, 933-935, 940, 941. 

Intention not to resume user,—870, 940. 

Intermittent user of easements,—867, 936. 

Interruption of easements,—874, 945. 

Knowledge of user,—877, 949. 

Non-user,—869, 938. 

Obstruction of the nature of a nuisance,—871, 942. 

Object of the section,—826, 887. 

“Openly enjoyed*', —858, 925. 

“Peaceful enjoyment”, —857, 923. 

Permissive user not as of right,—861, 930. 

Presumptions,—862, 863, 930-935. 

Submission or acquiescence for a year,—875, 946. 

“without interruption”, —864, 935. 

SECTION 26 (2) 

Easements against Government,—878, 950. 

SECTION 27,-952-954. 

Analogous provisions,—880, 952. 

Effect of the section,—882, 953. 

Exclusion in favour of reversioners, or serv'ient tenement, 952. 
Extent of the exemption,—881, 953. 

Previous history,—881, 953. 

Scope, and object,—881, 953. 

SECTION 28,-954-975. 

Adverse possession,—Right of prescription by , 900, 972. 
Analogous provisions,—883, 955. 

Application of, to suits,—888, 959. 

Attachment of property by Magistrates, 902, 973. 

Barred-debts,—891, 962. 

Claims made by way of defence not affected by , 893, 963. 
Declaratory suits, not governed by—, 901, 972. 

English Law corresponding to—, 883, 955. 

Extinctive prescription,—899, 969. 

Extinguishment of purchaser's title,—900, 971. 

Extinguishment of right,—900, 970. 

Extinguishment of right to property,—954. 

Law of limitation distinguished from prescription,—899, 969. 

Lien of vendor,—892, 963. 

Local or special laws,—887, 957. 

Loss of appurtenant or incidental right, 896, 967. 

Loss of right to sue for possession by person entitled,—894, 965 

Meaning of prescription,—899, 969. 

Nature of prescriptive right,—899, 968. 

Negative and positive prescription,—899, 969. 
not applicable, — 

to declaratory suits,—901, 972. 
to defendant’s pleadings,—895, 966. 

Restricted prescription,—899, 969. 

Rights in personam,—890, 961. 

of restitution of conjugal rights,—898, 968. 
of survivorship and joint-ownership, 897, 968. 

Scope and application: Title II,—887-902, 957-975. 

Several modes of operation,—899, 970. 

Suits for possession,—894, 964. 

Time-barred decrees,—889, 960. 

L 
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SECTION 29,-976-990. 

Amendment of,—Effect of, on S. 5,—159, 172. 

Corresponding provisions,—903, 976. 

Savings,—975. 

Saving of section of Contract Act,—908, 983. 

Scope of—, 908-916, 983-990. 

Sub-Section (1),— 

Saving of S. 25 of Contract Act,—908, 983. 

Sub-Section (2),— 

Express exclusion,—910, 984, 986. 

Reasons for change of law,—907, 909, 982, 984. 

Remaining provisions to be specially applied,—811, 987. 

Rules made by High Courts,—914, 989. 

Special or local law,—English Statutes not a—, 913, 989. 

Special or local laws,—912, 988. 

Sub-Section (3),— 

Appeal from decree in suits under Divorce Act,—915, 990. 

Suits under Divorce Act,—915, 989. 

Sub-Section (4),— 

Provisions of Limitation Act not affecting easements,—916, 990. 
SENTENCE 

Copy of—, S. 12 (2),—411, 426. 

SERVANT 

Negligence of—, whether sufficient cause,—S. 5,—218, 234. 

SERVICE OF SUMMONS 

on defendant,—No limitation for—, S. 3,—88, 94. 

SERVIENT 

1. heritage,— 

must be distinct from dominant,—S. 26,—835, 896. 

No easement for benefit of—, S. 26,—835, 841, 896-904. 

2. Owner,— 

cannot require easement to be continued,—S. 26,—841, 904. 
who is a— S. 26,-841, 904. 

SERVITUDES 

Sometimes used synonymous with easements,—S. 26 . 827, 888, 

SET-OFF 

Acknowledgment coupled with claims to—, S. 19. 647, 650, 677, 682; 

652-A, 687. 

SHADE OR SHELTER 

by neighbour’s trees or wall,—837, 900, 

“SHALL BE EXCLUDED” 

S. 12 (1),—explained,—409, 425. 

SHEBAITS 

are not trustees,—S. 10. 382, 397. 

Minority of—, within protection of S. 6 . 258, 279. 

or trustees,—“Plaintiff”,^—55, 58. 

Right of suit vested in—, S. 22 . 770, 833. 

Right to sue for protection of property,—S. 6. 258, 279. 

SHEDS 

erected, not a continuing wrong,—801, 863. ■ . ~ . 
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SHORT TITLE 

of the Act,—45> 47. 


SIGNATURE 


An initial is a—, S. 9. 610, 629. 

by agent,—Expl. II,—S. 19. 613, 631. 

by party, his pleader, or agent,—presentation of appeal, S. 3. 106, 118. 

Mark of an illiterate person,—S. 19. 610, 628. 

Memo, of appeal not signed by pleader,—suflicient cause,—S. 5. 

Omission by oversight to sign a memo, of appeal, suflicient cause, S. 5 


211, 223. 

Position of a—, is immaterial,—S. 19. 612, 629. 

Prior to writing,—S. 20 . 680, 727. 

Qf^moinir is—* S* 19• 610? 629* 

to acknowledgment, by defendant,—See 

to acknowledgment, by defendant’s agent.—See ACKNOWLEDGMENT, 
BY AGENT,—S. 19. 

SIKH GURDWARA ACT 

does not expressly exclude S. 4, Limitation Act, 910, 985. 


SINGULAR 

“Person liable”,—not including plural,-S. 20. 685, 730 

SOLICITORS 

whether trustees,—S. 10. 369, 385. 


SON 

in a mitakshara family,—51, 52. 


SORKHAL 

Showing balance due, whether an acknowledgment,— S. 19 


604, 619. 


SPECIAL AND LOCAL ACTS 

Appeals under—Applicability of S. 3. 100, 113. 

Application of 

S. 3 to—, 63, 70. 

S. 5 to—, 159, 172. 

S. 12 (2),—413, 428. 

S. 14 to—, 470, 485. 

S. 15 to—, 525, 544. 537, 553. 

S. 18 to—, 558, 569. 

S. 19 to—, 599, 614. 

S. 28 to—, 887, 957. 

Bengal Tenancy Act, expressly saves certain suits under that 
the operation of Ss. 6, 7, 9,—63, 525> 70, 537. 

Code of Civil Procedure is neither a special nor a local law,—b 


Act from 
29. 912, 


Effect of Limitation Amending Act X of 1922,—S. 29. 912, 988. 

Lower Burma Courts Act XI of 1889 expressly extends the general pro- 
visions of Limitation Act to suits under that Act,—63, /U. 

The Central Provinces Land Revenue Act, 1881, expressly extends Limi¬ 
tation provisions to suits under the Act,—470, 485. 

Madras Forest Act (V of 1882).-S. lO.-Appeals under- 100, 113 
Special Acts whether complete Codes.—100, 127, 113, 143, c . 

525, 538^. 


SPECIAL APPEAL ^ . c c 

Power of interference in—. Discretion of Court,—b. 


176, 182. 


t 
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SPECIAL CONCESSION 

Plaintiff not obliged to avail of—, S. 8. 324, 341. 

SPECIAL DAMAGE 

Compensation for act not actionable without—S. 24. 869. 

Necessity for action,—S. 24 . 814, 875. 

“SPECIAL PURPOSE’" 

Meaning of—, S. 10 . 361, 362, 374, 375. 

Verbal declaration of—, S. 10. 363, 376. 

SPOUT 

Easement to discharge water by—, S. 26. 832, 853, 893, 917, 918. 

STAMPING 

is a signature for purposes of S. 19,—610, 629. 

STARTING POINT 

See LIMITATION. 

from date on which plaintiff suffered actual loss,—S. 23 . 785, 849. 

not same as cause of action,—S. 9 . 333, 349. 

of cause of action,—S. 12 (1). 406, 422. 

of limitation under S. 6 (3),—283, 300. 

STATEMENT 

by a debtor, whether an acknowledgment,—646, 677. 

in official books,—Receipts passed to the treasury,—S. 19 . 620, 638. 

of fact, by judgment-debtor,—not an acknowledgment,—S. 19 . 593, 608. 

STATUTES 

Constructio'n of—, 

See CONSTRUCTION OF STATUTE. 

INTERPRETATION OF STATUTE. 

English—, 

of limitation,—2, 3. 
of peace and repose,— 

Limitation law is a—, 17, 13. 

STAY OF EXECUTION 

against one of the judgment-debtors,—S. 15. 528, 540. 

by injunction or order, express or implied,—S. 15. 530-A, 543. 

Order staying execution on security,—S. 15 . 530, 542. 

Order granting time to judgment-debtor whether amounting to—, S. 15. 
533, 545. 

Partly by injunction, partly by order,—S. 15. 530, 543. 

STAY OF SUIT OR EXECUTION 

Complete, not partial,—S. 15. 527, 539. 

STREAMS 

Artificial, easements in respect of—, S. 26. 853, 915, 916. 

Natural, Rights in respect of—, S. 26 . 832, 891, 892. 

SUBMERSION 

of land,—special damage,—S. 24. 814, 875. 

SUBORDINATE 

Easements,—S. 26 . 847, 909. , 

SUBSEQUENT DISABILITY 

See LEGAL DISABILITY. 

Scope of S. 9,-341, 355. 
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SUBSEQUENT INABILITY 

Scope of S. 9,—343, 356. 

to sue,—Defendant’s absence not a—, 344, 356. 

SUBSTITUTION 

of names—Application for—, 152, 167. 
of plaintiff or defendant,—S. 22. 773. 

SUCCESSIVE DISABILITIES 
S. 6 (2). 276-278, 297. 

SUCCESSIVE REVERSIONERS 

S. 2 (8)—“Plaintiff”,—55, 60. 

SUFFICIENT CAUSE 

See SECTION 5. 

Affidavits accounting delay,—S. 5. 187, 193, 209-218. 

Alternate remedy not appropriate,—S. 5. 201, 215. 

Alternative remedy not pursued bottci fide, —S. 5. 201, 215. 

Amendment of decree whether—, S. 5. 195, 200. 

Amendment Te parties to an appeal, S. 5. 196, 204, 205. 

Analogy of S. 14,—S. 5. 200, 212. 

Appeal against a sole respondent,—dead before date of filing,—S. 5. 203, 
218 

Appeal in a wrong Court,—S. 5. 197, 200, 206, 212; also 212, 226. 

Appellate Court admitting appeal beyond time, must record reasons for 
holding—, 188, 194. 

Application for review,—S. 5. 198-203. 

Application for leave to appeal in forma pauperis, —S. 5. 223, 240. 

Bona fide mistake of counsel, whether—, S. 5. 212, 225, 226. 

Bona fide pursuing a wrong remedy,—200, 212. 

Carelessness or oversight of appellant, not a , S. 5. 213, 230. 

Change in law,—S. 5. 202, 216. 

Claim suit instead of appeal against order under S. 47, C. P. Code,— 
S. 5. 201, 214. 

Clerical mistake or error,—S. 5. 211, 223. 

Court has to be satisfied as to—, S. 5. 203, 218. 

Deduction of time between delivery of judgment and signing the decree,— 
S. 5. 226, 242. 

Defective vakalatnama,—S. 5. 228, 243. 

Delay in obtaining copies,—S. 5. 226, 242. 

Delay in filing appeal when excused,—S. 5. 195-197, 200-207. 

Difficulties in procuring Court-fees stamps whether—, S. 5. 227, 243. 

Duty of appellant to satisfy Court as to—, 186, 192. 

Ex parte order of admission open to reconsideration,—S. 5. 189-193, 

195-199. 

for admission of appeal, or review, or leave to appeal,—S. 5. 160. 

Good faith, and special circumstances,—S. 5. 211, 223. 

Gross-carelessness of counsel or appellant,—S. 5. 214-A, 230. 

Honest belief of appellant,—S. 5. 207, 208, 211, 213, 221, 222, 227, 228. 

Ignorance of fact,—S. 5. 203, 217. 

Ignorance or mistake of law,—S. 5. 204, 218. 

Ignorance of law whether—, 200-209, 218-222. 

Illness whether—, S. 5. 171, 180. 

Illustrations,—S. 5. 201, 222, 213, 237. 

Imprisonment whether—, S. 5. 172, 180. 

Liberal construction of—, S. 5. 184, 190; 194, 199. 

Miscellaneous cases,—S. 5. 230, 245. 

Mistake as to jurisdiction of Court,—S. 5. 201, 214. 
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SUFFICIENT CAUSE—(Confrf.) 

Mistake causing a delay in filing appeal,—S. 5. 210, 222. 

Mistake of law—, S. 5. 207, 221. 

Mistake of pleader whether—, S. 5. 211, 224. 

Negligence of appellant whether—, S. 5 . 216, 233. 

Negligence of counsel or clerk or party, whether—, S. 5. 215, 292; also 

see 219, 220, 234, 235. 

Negligence of Court,—S. 5 . 229, 244. 

Negligence of servant whether—, S. 5 . 218, 234. 

Party’s desire for lucky day,—S 5. 

Pauper appeals,—Subsequent presentation of stamped memorandum,—S. 
5. 223, 239. 

Pendency of proceedings for amendment of decree,—S. 5. 

Pendency of appeal and review application,—S. 5. 

Petition for revision, filed not bona fide, —S. 5. 201, 215. 

Plaint filed without jurisdiction instead of appeal against decree,—S. 5, 
201, 214. 

Poverty, minority, or Parda not a—, S. 5. 168, 169, 170, 177, 178, 179, 

Proceedings to set aside ex parte order,—S. S. 201, 215. 

Reasonable diligence of appellant,—S. 5. 185, 191. 

Revision heard as appeal,—S. 5. 201, 216. 

S. 5, not applied in computing time under S. 12. 225, 241. 

Stamping of appeal in forma pauperis, —S. 5. 224, 241. 

to be liberally construed,—S. 5. 194, 199. 

unintentional mistake or sudden accident,—S. 5. 211, 222. 

unsuccessful attempt to amend decree,—S. 5. 201, 215. 

Valuable right secured to successful litigant,—S. 5. 184, 190. 

Wrong remedy by suit in respect of order in execution,—S. 5. 201, 213, 

214. 

Wrong remedy by setting aside ex parte decree,—S. S. 201, 215. 
Wrong remedy misled by practice of Court,—S. 5. 201, 214. 

SUIT 

against dead person ,—Bona fide proceeding,—Exclusion of time,—S. 14. 
493, 509. 

against ex-trustee, to recover temple property,—S. 10. 390, 407. 

against legal representative for breach of trust,—Art. 98, S. 10. 385, 

401. 

against legal representative of deceased trustee,—S. 10. 385, 401. 

against minor through guardian ad litem^ —S. 22 . 762, 818. 

against native chiefs,—S. 13 . 458, 473. 

against representative of deceased trustee to recover trust property,— 
S. 10. 385,401. 

against trustee, under present Act,—S. 10. 394, 412. 

Application of S. 28 to—, 888, 959. 

barred by limitation —"‘other cause of like nature", —S. 14. 506, 518.. 

by beneficiary of original trust,—S. 10. 389, 406. 

by minor, after cessation of disability,—S. 6. 261, 282. 

by minor during minority—benefit of S. 6. 260, 280. 

by minor during minority,—S. 6. 261, 282. 

by minor himself,—S. 6 . 248, 267. 

by minors in representative capacity,—S. 6. 249, 269. 

by minor, through next friend,—S. 22. 762, 818. 

by minor within 3 years of attaining majority,—S. 6. 260, 281. 

by one trustee against his co-trustees. 

by or against a company or corporation,—S. 22. 763, 820. 

by or against firms,—S. 22. 761, 816. 

by or against idol or temple,—S. 22 . 770, 833. 
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SUIT—(Co«/rf.) 

by or against joint Hindu family,—S. 22 . 764, 772, 821, 836. 

by or against minors,—S. 22. 762, 818. 

Continuation of—, Right of original plaintiff as to—, S. 22. 766, 825. 

Definition of—, S. 2 (10). 49; 57, 61; 88, 93. 

Dismissal of, on merits,—S. 14 not applicable, 506, 518. 
does not include appeals or applications, 
does not necessarily mean an action,—S. 14. 476, 490. 

Effect of death before accrual of right to institute,—b. 17. 55/. 

Effect of prosecuting in good faith a similar suit in wrong Court, bee 

SECTION 14 . 476. 

Effect of staying suit by injunction (S. 15),—530. 

Filing—, Prevention froni—, .S. 15. 530, 543. 

for accounts of trust property,—S. 10. 393, 411. 

for debts and legacies,—S. 20 not applied,—657, 699. 
for injunction,—S. 22. 772, 837. 

for partition,—S. 22. 767, 831. c i 7 i;^n 

for partneship accounts after death of a partner,—S. 17. 550, 559. 

for possession,— 

S. 16 is limited to—, 548, 556. 

S. 22. 769, 832. 

S. 28. 894, 964. ^ 

fol: pre-emption,—S. 22 . 765, 824. i 

on sale of endowed property,—770, 834. 
for redemption,—Acknowledgment reviving right to sue, S. 19. 595, 

611. 

for redemption of mortgage,-applicability of Limitation Act,—43, 44. 
for redemption of mortgage,—S. 22. 766, 828. 

for removal of trustee,—S. 10 . 391, 408. 

instituted, when is a—, 88, 94. 

institution of—, after time, . j 

institution of, against minor defendant dates from institution and not 

appointment of guardian, S. 3. 93, 101. 

on foreign contracts, S. 11. 417. 

on foreign judgment,—S. 11. 400, 420. oMTTc; 

onus on plaintiff to prove suit within See ONUb,—32. 

overvaluation of exclusion of time,—S. 14. 493, 500. 

Pauper,—when instituted,—(S. 4, Expl.). 

Right of— by minor through next friend,—S. 6. 235, 230, 252. 

Section 5, not applicable to—, 157, 171 

Stay of— complete not partial,—S. 15. 527, 539. 

through guardian of minor competent disability,-236, 253. 

through next friend of minor is suit by plaintiff,—S. 6 . 235, 236, 252. 

to recover rent,—S. 22. 772, 837. a a q in 

to recover trust property from assign for value,—Art. 48-A, b. lU. 30/, 

404. 

under Art. 75,—S. 20 not applied,—657, 699. 
under Divorce Act,—S. 29 (3). 915, 989. 

under the Pensions Act,—S. 3. 88, 95. 

undervaluation of—, Exclusion of time,—S. 14. 493, 5Uo. 

what it means,—S. 2 (10). 49; 57, 88, 61, 93. 

when commenced,—S. 3. 89, 95. 

wrong remedy by—, S. 5. 201, 214- 

SUMMONS 

on defendant,—No limitation for service,—S. 3. 88, 94. 
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SUPPORT 

Easement of—, See EASEMENTS. 
Natural rights to—, S. 26 . 832, 892. 


SUPREME COURT 

Judicature Act,—S. 25 (2). 353, 367. 

SURPLUS PROCEEDS 

of a revenue sale,—Government not trustees,—S. 10. 381, 397. 

SURVIVING JOINT-TENANT 
See “PLAINTIFF”,—55, 59. 

SURVIVORSHIP 

Right of—, S. 28. 897, 968. 

SUSPENSION 

Effect of notice required by S. 80, C. P. Code, or other enactments — 
S. 15. 543, 552, 553. 

1. of easements,— 

See EASEMENTS. 

2. of limitation,—English Statutes,—S. 13 . 451, 469. 

no equitable principle outside Act,—S. 9 . 339, 354. 

Saving or exception outside Act not recognized,—S. 9. 334, 350. 

Time when not running,—S. 9. 346, 358. 

3. of mortgagee’s right, to apply for decree absolute,-S. 15. 530, 

543. 


TAXATION 



of costs,—order whether amounting to stay of execution 
548. 




537, 


TAZIA 

Rights to burn the,—customary easement,—S. 26 . 856, 923. 

TECHNICAL 

meaning of words,—construction of statute,—29, 23. 

TEMPLE 

Suit by or against—, S, 22 . 770, 833. 


TENANT 

Ejectment of— suit for— S. 22. 772, 837. 

termination 

of absence,—S. 13. 460. 475. 


territorial 

Jurisdiction,—Defect of—, S. 14. 495, 510. 

territories 

of Mohurbhanj, not part of British India. 53, 55. 
under administration of Government,—S. 13 . 461, 475. 

TEST 


mistake whether sufficient cause,—S. 5. 211, 224 

Principle of revival or continuation of procUdings,- 

THE REAL PROPERTY AMENDMENT ACT, 18: 
See REAL PROPERTY AMENDMENT ACT_S 


15. 523, 536. 
701, 748. 
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THE RULE 

of equity -Sec EQUITY,-S. 10. 354, 368. 

THE TRUSTEES ACT, 1888 

Section 8,—Sec SECTION 10. 353, 307. 

TIME 

alone cannot defeat a claim in eqnily in respect of a brcacli of express 
trust,— 354, 368. 

continuance of—, Repeal of law a flee ling—, S.^ 9. ‘ .gg 

during which Court closed.—"period prcscrihcd S. 14 (2). 469, 4B4. 

Eiilcircfcnicnt of—. S. 8. 32^f 341- 

of-, See EXCLUSION OF TIME. 

S. 9. 346, 358. 

S. 13. 468. 

S. 12 (1). 405, 422. 

for acknowledgment,—S. 19. 595, 610. 

for payment,—S. 20. 659, 700. 

has becun to run,—S. 9. 340, 385. 

Interruption in running of—. Sec INTERRUP i ION. ,,o_S 6 

not extended or suspended on general equitable considei ations, S. 6. 

273 295. 

requisite,—See SECTION 12. Vc 12 422 436 

cannot include period prior to asking for copies,-S. 12. 422, 4J0. 

decree not signed.- delay in obtaining copies whether—, S. 12. 42U, 

421, 434, 435. 

delay cause of neglect, not,-S. 12. ^^0, 433. 

delay due to laches, whether—, ^ ‘ 

delay in signing decree, whether—, S. 12. 420, 434 

exclusion of time occupied in 12' 

exclusion of time occupied in copy of decree and judgment, S. 12. 

423 437. 

for copies,— commencement with actual application,—S. 12, 429, 

442. 

for copies,—conduct of appellant considercd,-419, 433. 

for copies of decree and judgment,-commencement of-, 429, 442. 

for copies of decree and termination of—, 438, 4b0. 

for copies,—General rule, 420, 434. , , ,• jiq 

for copies,-period between application and delivery,-426, 439. 

is not time actually spent.—S. 12. ^24, 438. 

meaning of—, explained.—S. 12. 419-427 433. 

means properly required,—S. 12. 419, 433. 

means time reasonably requisite,—S. 12. 422, 430. 

time unnecessarily occupied is not, S, 12, 421, 4jo. 

runs in spite of disability,—S. 6. 273, 294. 

when not running,— absence of necessity to sue,—S. 9. 340, 339. 

TITLE 

Concealment of—, S. 18. 569, 581. 

Minor’s title to exemption,—S. 6. 236, 253. 

of adopted sons,—S. 6. 270, 292. 

of plaintiff,—proceedings as regards,— S. 6. 272, 274. 

TORTS 

Liability in case of tort committed by two persons jointly, S. 22. 

767, 830. 

not specially provided for,—S. 22 . 799, 859. 

M 
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TORTS— 

W hat is a—, S. 23. 798, 859. 

^vl•ong independent of contract,—S. 23. 798, 859. 

“TO SUE’* 

incaniiig of—, S. 9. 345, 357. 

TRADE MARK 

♦ 

Infringement of—, S. 23. 803, 864. 

TRANSFER 

of application, to wrong Court,—Exclusion of time,—515, 525. 
TRANSMISSION 

of decree,—Applications for,—S. 11. 399, 418. 

TREES 

Encroaching on a neighbour’s land,—S. 26 . 837, 900. 

Shade or shelter of—, EASEMENTS,—S. 26 . 841, 905. 

TRESPASS 

Completed,—S. 23. 796, 858. 

on immoveable property, accompanied by obstruction of water-course,— 
S. 23. 800, 861. 

on immoveable property,—seiztire of well,—S. 23. 801, 863. 

or nuisance,—S. 23. 801, 863. 

TRIBUTORY MAHALS 

of orissa, not part of British India,—53, 55. 

TRUSTS 

Actual, direct—, S. 10. 360, 373. 

Constructive—, S. 10 . 366, 367, 383. 

Constructive and resulting, are obligations, S. 10. 366, 382. 

Express,—S. 10 applies to—, 363, 376. 
for specific purposes,—See SECTION 10. 

Implied—, Scope and applicability of,—S. 10. 364, 379. 

meaning of—, explained,—S. 10. 359> 373. 

resulting,—Scope and applicability of—, 366, 381. 

TRUST PROPERTY 

Accounts of—, Suit for,—S. 10 . 393, 411. 

Alienation of—, suit by trustee to recover,—S. 10, 392, 410. 

Failure to get in—, S. 10. 394, 412. 

Following the—, S. 10. 388, 405. 

Improper alienation of—, S. 10. 384, 400. 

Purpose of recovering—, S. 10. 388, 405. 

Right to follow, when arises,—S. 10. 387, 405. 

TRUSTEE 

and his legal representative are on same footing under S. 10, Limitation 
Act,—385, 401. 

Bcnamidar whether—, See BENAMIDAR. 

Definition of—, S. 2 (11). 49; 58, 62. 

De son tort ,—Scope and applicability of S. 10. 365, 380. 

Express,—58, 62. 

Mortgagee in possession after satisfaction. See SECTION 10. 
not validly appointed,—Suit against,—S. 10 . 384, 400. - • - 

Removal of—, suit for,—S. 10. 391, 408. 

Shebaits and managers,—See ENDOWMENTS. 
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TRUSTEE—(CoiiM.) 

Succeeding to olVicc of a deceased or retiring trustee, not a legal repre¬ 
sentative or assign,—S. 10. 385, 401. 

Suit against, to reeover temple pruperly,—S. 10. 390, 407. 

Suit against, under present Act,—S. 10. 394, 412. 

Suit by—, against ex-lrusilec,—S. 10. 384, 400. 

Suit by one trustee against his co-trustee, S. 10. 391, 409. 

whether entitled to special considerations,—S. 5. 166, 176. 

who arc not—, Agents and solicitors,—S. 10. 369, 385. 

Executors,—S. 10. 371, 387. 

U 

UNITED PROVINCES LAND REVENUE ACT 

Section 111 (6),— ^ ^ ... , 

does not exclude application of S. 4, Limitation Act,—124, 146, 910, 

984. 

UNREGISTERED 

Acknowledgment admissible in evidence for a collateral purpose, S. 19. 

642, 667. 

UNSOUNDNESS OF MIND 

See LEGAL DISABILITY,—S. 6. 244, 2o2. 


UNSTAMPED 

Acknowledgments,—S. 19 . 641, 662. 

URBAN OR RURAL 
See EASEMENTS. 

USER 

Abandonment of—, Easements,—S. 26. 870, 939 

actual and continuous, not necessary for easements,—S. 26. 867, yj/ 

Cessation of— Easements,—S. 26. 868^, 937. 

Intention not to resume—. Easement,—S. 26. ^'O, 940. 

Knowledge of—, Enjoyment of easement,—S. 26. 877, 949. 

Non-user of easements,—S. 26. 869, 938. 

V 


VAKALATNAMA 

Defective,—whether sufficient cause for delay in filing appeal, S. 5. 228, 

243. 

executed in favour of two vakils,—S. 3. 103, 116. 

VALUABLE CONSIDERATION 

See SECTION 10. 

“VEST’* 

meaning of—, S. 10. 358, 370. 

vesting of property for beneficiary,—S. 10. 383, 399. 

VICINAGE 

Rights of—. See EASEMENTS OF SUPPORT. 

VILLAGE WAYS 

Originating in custom—, S. 26. 836, 898. 

W 

WAIVER 

See ABANDONMENT. 

See ESTOPPEL. 
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WANT 

of inquiry or mistake,—not a defect of jurisdiction, or other like cause,— 
S. 14. 510, 523. 

WARDS OF COURT 

Legal disability,—S. 6. 239, 258. 

WATER-COURSE 

Right to an artificial—, S. 26. 853, 915, 916. 

Use of—. See EASEMENTS. 

WATER 

Flow of—, No prescriptive right to—, S. 26 . 841, 905. 

Right to divert the natural—, Easement,—S. 26. 853, 918. 

Rain—, Right to discharge,—Easements,—S. 26. 853, 917. 

Right to flow or use of—, S. 26. 853, 915. . . 

WAYS 

Acquisition of title to—, S. 26. 852, 913. 

must have ascertained terminii,—852, 913. 

Private—, originating in grant or prescription,—S. 26. 836, 898. 

Public rights of—, not easements,—See EASEMENTS OF WAY,—836, 
897. 

Right of—, customary right not acquired by prescription,—S. 26. 856, 

923. 

No natural rights of—, 832, 891. 

See EASEMENTS,—S. 26. 836, 897. 

Three classes of—, S. 26. 836> 898. 

Village—, originating in custom,—S. 26. 836, 898. 

WIFE 

of a lunatic husband, not an agent duly authorised,—S. 19 . 627, 646. 

WITHDRAWAL 

of previous suit, defect of jurisdiction,—S. 14. 498, 512. 

of suit,—not a defect of jurisdiction or other like cause,—S. 14. 509, 

519. 

of suit,—S. 14 not applicable to—, 498, 512. 

WORDS AND PHRASES 

See MAXIMS. . • ' 

Aedi ficare, in tuo proprio solo non licet quod alteri noceat, —838, 901. 
Agent duly authorised,—S. 19. 626, 645; also S. 21. 702, 748. 

A nandravan, —57. 

Ancient lights,—See EASEMENTS,—S. 26. 854, 919. ' 

Animus dedicandi, —S. 26. 836, 898. 

Asfhan^ —58. 

As an easement,—S. 26. 859, 927. 

As of right,—S. 26. 860, 928-930. 

As such,—S. 20. 665, 705. 

Bakideva, —S. 19. 604, 619. 

Benamidar,—62. 

By or under any enactment,—166. 

Cause of action,— 

See CAUSE OF ACTION. . , . 

See RIGHT OF SUIT. . . 
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Days,—See DAY. 

Dc die i<i diem ,—S. 23 . 800, 860. 

Dies non ,—154. 

Executor de son iort ,—372, 390. 

Ex prof*rio motu ,—69. 

Express exclusion,—S. 29 . 910, 986. 

"Exf>ressio nniirs (>ersonae I’el rei est exclusio alterius *',^—S. 6. 247, 

267. 

From or through,—S. 2 (4). 53. 

''Generalia s/>ecialibtts non derogant: specialibus derogant generalibus "^— 
29, 33. 

'^Ignorantia Icgis neminem excusat ”,—S. 5. 204, 218, 219. 

Included,—See BOND,—S. 2 (3). 50. 

Interest as such,—S. 20. 666, 705. 

“Interest reipublical ut sit finis litium ",—14. 

“Jus prohibendr, and “Jusufendr,—Scc EASEMENTS,—843, 908. 
Kadivaram interest,—52. 

Karnavan,—57. 

Khata,—50. 

Mahant,—58. 

“Nec vi, nec clam, nec precario", —See EASEMENTS,—858, 925. 

“NuUi rn’j sua servit ",—S. 26. 840, 902. 

Openly enjoyed,—S. 26. 858, 925. 

Peaceable enjoyment,—S. 26. 857, 924. 

Period prescribed,—S. 19. 596, 600, 611, 614. 

Person liable,—S. 20 . 682, 729. 

Prescribed for,—S. 15. 526, 538. 

Presented,—98. 

Proceeding,—S. 16. 548, 556. 

Profits a prendre,—54. 

Reasonably necessary.—S. 26 . 854, 919. 

Rights in gross,—S. 26. 835, 896. 

Rights in re alieno solo,—See SECTION 26 . 831, 890. 

Rights in rem,—S. 26. 831, 890. 

Shebait,—58. 

Stanoms,—58. 

“Sicuteri tuo ut alienam non laedas", —S. 26. 856, 922. 

Sarkhal.—S. 19. 604, 619. 

Spes successionis,—60. 

“Subject to the provisions”,—65. 

Suits for possession,—S. 16. 548, 556. 

Sufficient cause,—200. 

Suo motu,—71. 

Tamassuk,—50. 

“Terniinii a quo, and ad quern", —S. 26 . 852, 913. 

Trustee,—S. 2 (11). 58, 62. 

“usque ad caelum ",—S. 26 . 852, 914. 

“ubi jus ibi remedium”, —S. 28. 969. 

“vest”,—meaning of,—S. 10 . 358, 370. 

“vigilantibus et non dormientibus jura subveniunt ”,—14. 

WRITING 

See HANDWRITING. 

See SIGNATURE. 

Acknowledgment must be in—, See ACKNOWLEDGMENT AND SEC¬ 
TION 19. 

part-payment must appear in—, S. 20. See PAYMENT, 
written statement admitting allegations in plaint,—S. 19. 615, 634. 
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WRONGS 

Sec TORTS. - 

continuing— See CONTINUING WRONGS, 
independent of contract,—S. 22. 767, 829. 

WRONG COURT 

Appeal filed in—, S. 5. 197, 206. 

WRONG DOER 

in possession without title, not a trustee,—S. 2. 58, 62. 

WRONG REMEDY 

by setting aside ex parte decree,—sufficient cause,—S. 5. 20L 215. 

Misled by practice of Court,—Sufficient cause,—S. 5. 201, 214. 

Y 

YEAR AND MONTH 

Computation of—, S. 25. 818, 879. 


K 1.'NIVER3ITY lib. i 

. 


Finis. 


VOL. I. 



PRINTED AT THE MADRAS LAW JOURNAL PRESS, MYLAPORE, MADRAS 



Acc. 


Call No. 


DATE SLIP 

"This book was Issued from the Library on the date 
last stamped, A fine of 10 Raise will be charged for 
each day the book Is kept over - due". 




« 






